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(A)  Of  the  Original  and  feveral  Kinds  of  Mortgages. 

(B)  What  fhall  be  deemed  a  Mortgage,  or  an  Eftate 
redeemable. 

(C)  Of  the  Nature  of  a  Mortgage,  as  to  the  diflin(St 
Interefts  of  the  Mortgagor  and  Mortgagee. 

(D)  Of  the  legal  Performance  of  the  Condition, 

(E)  Of  the  Equity  of  Redemption  and  Foreclofure : 
And  herein, 

1.  Who  may  redeem,  and  by  whom  the  Mortgage  Money 
(hall  be  paid. 

2.  To  whom  the  Mortgage  Money  fhall  be  paid. 

3.  Of  the  Precedency  and  Right  of  Redemption,  where 
there  are  feveral  Mortgagees  or  Incumbrancers  :  And 
herein  of  their  Remedies  againft  each  other,  as  well  as 
againft  the  Mortgagor. 

4.  How  far  the  Purchafing  in  a  precedent  Mortgage  or  In- 
cumbrance will  prote6l  fuch  Purchafer,  and  entitle  him 
to  a  Precedency  of  Redemption. 

5.  Of  the  Equity  which  mud  be  done  by  him,  who  would 
redeem,  to  the  Perfon  againft  whom  a  Redemption  is 
prayed. 

6.  At  what  Time  the  Redemption  muft  be. 

7.  Of  the  Manner  of  Redeeming  and  Foreclofing. 

(F)  Mortgagees  and  their  Aflignees,  how  to  account^ 
and  what  Allowances  to  make. 
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(A)  Of  the  Original  and  feveral  Kinds  of  Mortgages. 

Camaeus,       'T"  HE  notion  of  mortgaging  and  redemption  feems  to  be  of 
*'»  ^-'  X      J(i^lP->   extraction,    and    from   the    Jeius   derived  to   the 

Greeks  and  Romans  :  the  plan  of  the  Mojhic  law  conftitutes  a 
jult  and  equal  agrarian,  that  the  lands  may  continue  in  the  fame 
tribes  and  families,  and  the  people  might  not  be  diverted  by  any 
cxotick  ncls  and  inventions  from  the  exerclfe  of  agriculture,  in 
which  innocent  employment  they  uere  to  be  continually  educated  •, 
and  therefore  whoever  were  compelled  by  want  to  fell,  could  tranf- 
fer  no  eftate  in  the  lands  farther,  than  to  the  next  general  jubilee, 
which  returned  once  in  fifty  years;  wherefore  they  computed  till  the 
jubilee,  and  according  to  the  diflance  from  thence,  fuch  was  the 
intercft  that  could  be  transferred  to  the  buyer.  But  the  vendor  had 
power  at  any  time  to  redeem,  paying  the  value  of  the  lands  to  the 
jubilee.  But  though  he  did  not  redeem  at  the  year  of  jubilee, 
yet  the  lands  then  came  back  again  free  to  the  vendor  and  his  heirs. 
juiVin.  592.  But  our  notion  of  mortgaging  and  redemption  feems  to  have 
come  more  immediately  from  the  civil  law,  and  therefore  it  will  be 
neceflary  herein  to  conlider  the  dillin^tions  in  that  law  between 
pledges  and  things  hypothecated. 

The  pignus  or  pledge  was,  when  any  thing  was  obliged  for 
xnoney  lent,  and  the  poflelhon  pafTed  to  the  creditor. 
v\dt  t'lt.  The  kypothcca  was,  when  tlie  thing  was  obliged  for  money  lent, 

Uasiroerit.  ^j^^  ^.j^g  pofTeffion  remained  with  the  debtor.  Now  in  cafe  of 
goods  pignorated,  the  creditor  was  obliged  to  the  fame  diligence 
in  keeping  them,  as  he  ufed  about  his  own ;  fo  that  if  the  goods 
were  loft:  by  the  negligence  of  the  creditor,  an  adion  lay  as  for  a 
dcpofit  -,  for  the  property  being  transferred  to  the  creditor  for  a 
particular  purpofe,  he  was  to  keep  them  as  his  own. 
Digfft.  lib.  If  the  debtor  did  not  redeem  the  thing  pledged,  the  creditor  was 
20.  tit.  6.  (Q  foreclofe  the  redemption  of  the  debtor ;  and  if  the  money  was 
270,  271.  J'Ot  paid,  the  creditor  had  his  ncJio  pignonUa,  or  hypoitecariay 
which,  when  he  had  purfued,  and  obtained  fentence  thereon,  he 
might  fell  the  pledge  as  his  own  property.  But  there  was  tliis 
difference  between  the  aclio  pigmritia  and  hypothecaria;  that  the 
cci'io  piguorit'm  was  only  on  the  perfon  of  the  debtor  to  foreclofe 
him,  becaufe  the  pignus  was  already  in  the  poirelhon  of  the  cre- 
ditor-, but  the  actio  hypothecaria  was  tarn  in  rem,  quatn  iti  perfonatn^ 
and  was  given  ad  pignus  prof equcudum  contra  qucmcunque  pojfejforent  ; 
becaufe  herein  the  creditor  had  not  the  pofleiTion  of  the  pledge, 
but  it  remained  to  the  debtor.  Until  fentence  was  obtained  In 
thefe  anions,  the  creditor  could  not  obtain  the  property  of  the 
pledge  -,  and  if  the  money  was  paid  before  fentence,  the  pledge 
was  fubjecl  to  redemption  ;  and  where  the  fame  thing  was  pledg- 
ed to  feveral,  thofe  were  faid  to  he  potiores  in  pignore  to  whom  the 
things  were  firfb  hypothecated. 
DVft-  lio-  If  the  money  was  tendered  or  paid  to  the  creditor,  the  contraft 
of  pignoration  was  diflblved,  and  the  debtor  might  have  the  pledge 

back. 
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bact,  as  a  thing  lent.  This  feems  to  have  Introduced  the  no- 
tion among  us  of  the  debtor's  right  to  redemption.  And  with  them 
the  Ufucaption,  or  the  right  of  prefcription,  did  not  extinguifh  the 
pledge,  unlefs  a  ftranger  had  held  it  for  thirty  years,  or  the  debtor 
had  held  it  for  forty  years. 

In  the  feudal  law  the  rule  was,  Feiidnlia^  invito  domino,  nut  ag-  Con-in. 
7iatis,  non  feBe  fubjiciuntur  hypothecs,  qumnvis  fruElus  pojfe  ejfe^  re-  ^^■' 
ceptum  ejl.  And  the  reafon  of  this  rule  was,becaufe  the  feud  was 
filled  with  a  tenant  from  the  lord's  original  bounty,  on  whom  he 
depended  for  his  perfonnl  fervice  in  war  and  peace;  and  there- 
fore the  feudiary  could  not  obtrude  a  tenant  on  him  without  his 
leave,  who  might  be  lefs  capable  of  thofe  fervices;  and  as  the 
tenant  could  not  originally  alien  without  licence,  fo  he  could  not 
mortgage. 

But,  when  a  licence  of  alienation  was  given  about  the  time  of 
if.  3.,  and  it  became  a  maxim  in  law,  that  the  purity  of  a  fee- 
fimple  imported  a  power  of  difpofing  of  it  as  the  owner  pleafed  ; 
there  were  two  ways  of  mortgaging  lands  introduced,  which 
Littleton  diftinguilhes  by  the  names  of  vadium  vivum  and  vadium 
mortuum. 

The  vadium  vivum  is,  where  a  man  borrows  100/.  of  another,  Co.Ll^.aoj. 
and  makes  an  eltate  of  lands  to  him,  till  he  hath  received  the  faid  ^"^'  ^,^^' 
fum  of  the  ifTues  and  profits  of  the  lands  j  and  it  is  called  vadium  1-5.  ' 
vivum,  becaufe  neither  the  money  nor  the  land  dieth;  for  the  lands 
are  conftantly  paying  off  the  money,  and  the  lands  are  not  left  as 
a  dead  pledge,  in  cafe  the  money  be  not  paid.  This  feems  to 
have  been  the  ancient  way  of  pledging  lands ;  for  they  held,  that 
lands  could  not  be  hypothecated  ;  and  therefore  they  ufed  to  fub- 
je(Sl  the  ufufruclus,  which  continued  originally  during  the  life  of 
the  feudiary ;  but  when  there  was  a  free  liberty  given  of  aliena- 
tion, then  the  feudiary  could  pledge  the  uJufruFtus  of  the  land  at 
pleafure.  But  becaufe,  in  this  way  of  pledging,  the  lender  received 
his  money  by  degrees,  and  in  fmali  parcels,  which  was  very 
troublefome  ;  and  thofe  that  put  money  to  ufury,  are  generally 
willing  to  receive  the  whole  in  a  grofs  fum  •,  therefore  this  way 
of  pledging  is  now  out  of  ufe. 

The   vadium  mortuum   is  fo  called  by  Littleton,  becaufe  It  is  I-".  ^  3^"?- 
doubtful,  whether  the  feoffor  will  pay  the  money  at  the  day  limited  Co.Lit.zoi, 
or  not ;  and  if  he  do  not  pay,  then  the  land,  which  is  but  in 
pledge  upon  condition,  for  the  payment  of  the  money,  is  takert 
from  him  for  ever,  and  fo  dead  to  him  ;  and  if  he  do  pay  it,  then 
the  pledge  is  dead  to  the  tenant  of  the  land. 

Of  thefe  mortgages  there  are  again  two  forts ;    i/?.  Of  the  free-  Mad.  31S, 
hold  and  inheritance;  and  26''/}',  Of  terms  for  years.  3'9» 

\Jl,  Of  the  freehold  and  inheritance  ;  and  here  the  ancient  way 
v/as  to  make  a  charter  of  feoffment,  on  condition,  that  if  the 
feoffor,  or  his  heirs,  paid  the  fum  to  the  feoffee,  or  his  heirs,  he 
(hould  re-enter  and  re-poffefs ;  and  fometimes  the  condition  was 
contained  in  the  charter  of  feoffment,  and  fometimes  it  was  de- 
feazanced  by  another  charter,  as  may  be  feen  in  the  old  forma. 
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Co.  Lit.  For  as  a  man  might  annex  a  condition  to  his  feoffment,  for  cujur 

%i6,  »i7-  ejl  dare,  ejus  ejl  difponerey  fo  he  might  annex  a  condition  by  another 
deed,  bearing  date  and  executed  at  the  fame  time  ;  for,  being  exe- 
cuted at  the  fame  time,  it  is  really  but  one  and  the  fame  difpofi- 
tion,  qua  incoiit'waiti  fiunt  itieffc  vidcntur.  A  defeazance  or  con- 
dition annexed  indeed  after  the  feoffment  executed  comes  too  late, 
becaufe  the  livery  coram  paribus  attefting  the  infeudation,  in  which 
there  is  no  condition,  the  tenant  mufl;  hold  the  land  according  to 
the  tenure  of  the  inveftiture  :  but  rents,  annuities,  or  warranties, 
that  are  things  executory,  may  be  defeated  by  defeazances  made 
at  the  time  of  their  creation,  or  any  time  after ;  becaufe  there  is 
not  any  neceffity  of  the  notoriety  of  livery  to  make  an  inveftiture  i 
and  therefore,  being  created  by  deed  only,  they  may  be  defeated 
•or  cleftroyed  by  deed  alone. 
Co.  Lit.  Thefe  forts  of  conveyances  were  fubjeft  to  thefe  inconvenien- 

111,  xzz.  ^.jgs .  ti^at  if  the  money  were  not  paid  at  the  day,  fo  that  the  eft  ate 
became  abfolute,  the  eltate  was  thenceforth  fubje<£t  to  the  dower 
of  the  feoffee,  and  all  other  his  real  charges  and  incumbrances  \ 
for  thougli  if  the  feoffor  performed  the  condition,  then  he  might 
re-enter,  and  re-polTefs  himfelf  in  his  former  eftate,  and,  confe- 
quently,  was  in  above  all  the  charges  and  incumbrances  of  the 
feoffee;  yet,  if  he  did  not  literally  perform  the  condition,  by 
payment  of  the  money  at  the  day,  then,  the  eftate  was  legally  fub- 
je£l  to  the  chnrges  and  incumbrances  of  the  feoffee,  though  the 
money  were  afterwards  paid,  and  the  eftate  re-conveyed  to  the 
feoffor. 
Hard.  465.  But  the  courts  of  equity,  as  they  grew  in  power,  have  fet  this 
matter  right,  and  have  maintained  the  right  of  redemption,  not 
only  again  ft  tenaiit  in  dower,  and  the  perfons  who  come  in 
under  the  feoffee,  but  even  againft  the  tenant  by  the  courtefy,  and 
lord  by  efcheat,  that  are  in  the  pojii  becaufe  the  payment  of  the 
money  doth,  in  the  confideration  of  equity,  put  the  feoffor  in 
Jiatu  quo,  fince  the  lands  were  originally  only  a  pledge  for  the 
money  lent. 

As  to  mortgages  by  way  of  creating  terms,  this  was  formerly  by 
way  of  demife  and  re-dcmife.  As  for  example  -,  A.  borrowed 
money  of  B.,  thereupon  A,  would  demife  the  land  to  B.  for  a 
term  oi  500,  ^f.  years  abfoluteiy,  with  common  covenants  againft 
incumbrances,  and  for  farther  affurance,  and  then  B.  would  the 
day  after  re-demife  to  A.  for  499  years,  with  condition,  to  be  void 
on  non-payment  of  the  money  at  the  day  to  come  :  this  manner  of 
mortgaging  came  in  after  the  21  H.  2.  c.  15.  for  falfifying  reco- 
veries, when  there  was  a  fixed  intereft  fettled  in  terms  for  years ; 
and  was  efteemed  heft  for  the  mortgagor,  to  avoid  all  manner  of 
pretenfion  from  the  incumbrances  and  dower  of  the  feoffee  in 
mortgage ;  and  was  reputed  beft  for  the  mortgagee,  to  avoid  the 
.wardfliip  and  feudal  duties  of  the  tenure,  and  was  only  inconve- 
nient in  this ;  that  if  the  fecond  AccA  were  loft,  there  appeared  to 
be    11  abfolute  term  in  the  mortgagee. 

But  the  common  method  now  is  this,  viz.  by  a  demife  of  the 

!and  for  a  term,  under  a  condition  to  be  void  on  the  payment  of 
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the  mortgage-money  and  interefl ;  and  a  covenant  is  infcrted  at 
the  end  of  fuch  deeds,  that,  till  the  default  fhall  be  made  in  the 
payment  of  the  money,  the  mortgagor  fhall  receive  the  rents,  ilTues, 
and  profits,  without  account. 

This  has  been  ruled  to  create  a  tenancy  at  will  (a)  to  the  mort-  Rajm.  T47. 
gagee ;  but  if  the  mortgagor  dies,  the  tenancy  at  will  is  deter-  [(")  "^^^ 
mined,  till  there  is  a  receipt  of  intereft  from  the  heir,  which  feems  u^onfy^iie 
to  make  him  alfo  tenant  at  will  to  the  mortgagee.  a  tenant  at 

will  to  the 
mortgagor  ;  hh  legal  intereft  it  inferior  to  that  of  a  ftridl  tenant  at  will.     Dougl.  Z2.  zSi-3.1 

But  now  the  lafh  and  bed  improvement  of  mortgages  feems  to 
be,  that  in  the  mortgage  deed  of  a  term  for  years,  or  the  afhgnment 
thereof,  the  mortgagor  (hall  covenant  for  himfelf  and  his  heirs, 
that,  if  default  be  made  in  the  payment  of  the  money  at  the  day, 
then  he  and  his  heirs  will,  at  the  cofts  of  the  mortgagee  and  his 
heirs,  convey  the  freehold  and  inheritance  of  the  mortgaged  lands 
to  the  mortgagee  and  his  heirs,  or  to  fuch  perfon  or  perfons  (to 
prevent  merger  of  the  term)  as  he  or  they  fliall  direcl  or  appoint ; 
for  the  reverfion,  after  a  term  of  50  or  100  years,  being  little 
worth,  and  yet  the  mortgagee,  for  want  thereof,  continuing  but  a 
termor,  and  fubjeifk  to  forfeiture,  ^V.  and  not  capable  of  the 
privileges  of  a  freeholder ;  therefore,  where  the'  mortgagor  can- 
not redeem  the  land,  it  is  but  reafonable  the  mortgagee  fhould 
have  the  whole  intereft  and  inheritance  of  it,  to  difpofe  of  as  ab- 
folute  owner. 

[Great  inconvenience  having  been  fufFered  by  mortgagees,  from  i  Po*.^ ' 
the  difficulty  and  delay  attending  bills  to  fcreclofe,  a  mode  of  Morrg.  12. 
contradling  has  been  invented,  by  which  the  mortgagor  may,  after 
a  given  time,  procure  his  principal  and  intereft,  by  a  fale  of  the 
mortgaged  eftates,  without  being  under  the  neceftity  of  applying 
to  a  court  of  equity.  This  is  done  by  taking  a  conveyance  of  the 
fee  to  truftces  in  truft  for  the  mortgagee  for  a  term  of  years  fab- 
je£t  to  redemption,  with  remainder  to  the  truftees  in  truft,  in  de- 
fault of  payment  at  the  time  ftipulated,  to  fell  the  eftate,  and  to 
apply  the  purchafe-money,  after  defraying  the  expences  incurred 
in  difcharging  the  truft,  in  payment  of  the  mortgage-money, 
and  intereft,  and  then  to  pay  over  the  refidue  to  the  mortgagor.] 

(B)  What  fhall  be  deemed  a  Mortgage,  or  an  Eftate 
redeemable. 

TtEREIN  we  may  obferve  in  general,  that  whatever  claufes  or  Vern.  1S3. 
*-^   covenants  there  are  in  a  conveyance,   though   they  feem  to  ^^^*  ^9+' 
import  an  abfolute  difpofition  or  conditional   purchafe ;  yet,  if,  chan.'^s. 
upon  the  whole,  it  appears  to  have  been  the   intention  of  ihe 
parties,    that  fuch   conveyance   fhould   only  be   a  mortgage,  or 
pafs  an  eftate  redeemable,   a  court  of  equity  will  always  con- 
ftrue  it  fo. 

As,  where  the  condition  of  a  mortgage  is,  that  the  mortgagor  Vern.  33, 
fiiali  redeem  during  his  life,  or  that  the  mortgagor  and  the  heirs  ^'j°^^^  ^ 

B  3  of  ' 
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147.  S.  C.    of  his  body  fhall  redeem,  yet  equity  will  admit  the  general  heir  of 
Howard  V.     fm-i^  mortgagor  to  a  redemption  -,  becaufe  this  can  be  no  purchafe, 
^*"""         fince  there  is  a  claufe  of  redemption ;  and  when  the  land  was 
orij^inally  only  a  pledge  for  money,  if  the  principal  and  intereft  be 
offered,  the  land  is  free ;  and  it  would  be  very  hard,  that  it  fliould 
be  in  the  power  of  the  fcrivener,  or  griping  ufurer,  by  fuch  im- 
pertinent reftri£lions,  to  elude  the  judice  of  the  court. 
Vern.  4S3.        If  A.  mortgage  lands  to  B.  worth  15  /.  per  anmtm^  for  fecuring 
y/.iiet  V.       200  A,  and  at  the  fame  time  B.  enter  into  a  bond  conditioned, 
Vrinnd.        ^^^  .J-  ^^  iQol,  and  intereft  is  not  paid  within  a  year,  then  he  to 
pay  toX,  his  executors  or  adminiftrators,  the  further  fum  of  78  /. 
in  full  for  the  purchafe  of  the  premifes,  isfc,    and  A.  die  within 
the  year,  and  the  200  /.  with  intereft  not  being  paid  at  the  day, 
the  heir  of  ^.  pay  the  78/.  the  next  day  after  the  mortgage  is 
forfeited  to  the  adminiftrator  of  A.^  yet  ^.'s  heir  may  redeem, 
paying  the  2co /.  and  likewife  the  78/.  that  was  paid  the  ad- 
miniftrator. 
a  Vern.  84.       So,  where  A.  for  550/.  mnde  an  abfolute  aflignment  of  a 
Man  ovc       church  leafe  for  three  lives  to  Z?.,   and  B.  by  writing  under  his 
^'      '         hand  3greed,  that  if  A.  paid  600 /.  at  the  end  of  the  year,  B, 
would  re-convey  •,  B.  died,  leaving  C.  his  fon  and  heir ;  two  of 
the  lives  died,  and  the  leafe  was  twice  renewed  by  C  and  his  fa-» 
ther  :  though  it  was  near  twenty  years  fmce  the  conveyance  was 
made,  yet  the  Mafter  of  the  Rolls  decreed  a  redemption  on  pay- 
ment of  the  550/.  and  the  two  fines, 
aVern.  520.       A.  lends  money  to  B.  to  carry  on  certain  buildings,  and  takes  a 
Jennings V.    mortgage  from  him  to  fecure  1600/.  with  intereft;  and,  by  an- 
other deed  executed  at  the  fame  time,  takes  a  covenant  from  B. 
that  he  ftiould  convey  to  him,  if  he  thought  fit,  ground-rents  to 
the  value  of  1600/.  at  the  rate  of  twenty  years  purchafe-,  and, 
on  a  bill  brought  to  redeem,   the  Mafter  of  the  Rolls  decreed  a 
redemption  on  payment  of  principal,  intereft,  and  cofts,  without 
regard  to  that  agreement,  but  fet  afule  the  fame  as  unconfcion- 
able ;  for  a  man  fliall  not  have  intereft  for  his  money  and  a  col- 
lateral advantage  befides  for  the  loan  of  it,  or  clog  the  redemp- 
tion with  any  bye  agreement. 
Bo*en7.  [Again,  where  the  plaintiff  being  feifed  in  fee  of  the  lands  in 

^aT'^Ch  n^'^^'^'^  worth  200/.  ptr  atimwi^  mortgaged  the  fame  in  1637,  to 
,22.  '  *  the  defendant's  father  for  250/.  and  agreed  and  alfo  fealed  a  deed 
J3  C»r.  2.  for  the  abfolute  fale  thereof,  if  the  money  were  not  paid  at  the 
end  of  feven  years;  a  redemption  was  decreed,  notwithftanding ; 
for  the  defendant's  father,  having  exhibited  a  bill  againft  the  plain- 
tiff for  the  land  or  the  money,  made  it  evident  that  it  was  only  a 
mortgage  originally,  and  being  fo  at  firft,  the  fubfequent  agree- 
ment could  not  alter  it. 

And  although  a  mortgagee  have  a  power  to  mortgage  or  to  fell 
the  lauds  mortgaged  abfolutely,  in  cafe  of  failure  of  payment  at  a 
given  tune,  a  court  of  equity  will,  neverthelefs,  confider  any  con- 
veyance by  him  to  be  fubjecl  to  redemption,  if  it  be  evident  from 
the  res  gefta^  that  the  vendee  did  not  depend  upon  the  power ;  a?, 
if  ^hc    equity  of  rcdcmpuou  be  excepted  in  the  conveyances, 

Thus;, 


Thus,  a  conveyance  of  lands  was  made,  by  leafe  and  releafe,  Croft  t. 
by  J.  to  B.  and  his  heirs,  and  by  a  defeazance  bearing  date  ^,^^^'|^'j 
with  the  releafe,  it  was  agreed  that  \i  A.  repaid  looo/.  isfc.  bor-  ^oj, 
rowed  of  B.^  within  a  year  from  the  date  of  the  indenture,  then 
B.  fliould  re-convey  to  him  ;  but  if  he  failed  to  pay  the  money 
within  the  year,  then  B.  (liould  mortgage,  or  abfolutely  fell  the 
lands,  free  from  redemption,  and  out  of  the  money  raifed  by  fuch 
mortgage  or  fale,  pay  the  faid  looo/.  ^c.  and  intereft,  and  be 
accountable  for  the  overplus  to  A.  and  his  heirs.  A  fine  was  alfo 
levied  to  B.  in  order  to  bar  y^.'s  wife  of  dower.  Afterwards,  the 
money  not  being  paid  at  the  time  ftipulated,  B.  agreed  to  convey 
the  eltate  for  a  certain  fum  of  money,  and  in  the  agreement,  and 
alfo  in  the  conveyances,  an  exception  was  made,  and  in  iuch  ex- 
ception the  defeazance  was  mentioned.  And  afterwards  a  quef- 
tion  arofe.  Whether  the  purchafer  had  an  abfolute  eftate,  or  an 
eftate  redeemable  ?  And  it  was  contended  that  he  had  an  abfo- 
lute eftate,  for  that  the  eftate  conveyed  to  B.  v\^as  an  abfolute 
eftate,  and  though  there  was  a  defeazance  executed  at  the  fams 
time,  yet  that  was  to  have  operation  only  within  a  twelvemonth, 
after  which  period,  B.  was  invefted  with  a  power  to  fell  abfolutely 
free  from  all  equity  of  redemption  •,  confequently,  it  then  became 
a  truft  for^.  to  fell,  and  where  an  eftate  was  conveyed  to  truftees 
to  fell,  the  vendee,  by  virtue  of  fuch  fale,  had  an  abfolute  fee,  free 
from  all  charges  and  power  of  redemption.  And  the  fine,  it  was 
faid,  pafled  the  right  of  the  then  owners  in  the  eftate,  and  made 
it  abfolute.  But  it  was  anfwered,  and  refolved  by  the  court,  that 
the  eftate  was  redeemable,  for  the  eftate  conveyed  by  A.  to  B. 
was,  in  its  nature,  a  mortgage  to  him,  and  though  the  money  was 
not  paid  within  the  year,  yet  the  mortgagor  might  ftill  have  re- 
deemed at  any  time  while  the  eftate  continued  ini?. •,  and  then, 
though  B.  had  a  power  on  non-payment  witliin  the  year,  to  mort- 
gage or  fell  in  order  to  raife  the  money  lent,  and  to  be  accountable 
for  the  overplus,  it  was  not  then  to  be  confidered  what  he 
might  have  done,  but  what  lie  kad  done;  and  it  was  evident, 
that  it  was  not  ^.'s  intention  to  convey  an  abfolute  and  in- 
defeazible  eftate,  for  he  hai  not  conveyed  it  abfolutely,  and 
free  from  the  equitv  of  redemption  ;  but  had  infifted  upon  hav- 
ing the  defeazance  inferted.  If  then,  as  was  the  cafe,  B.  on  non- 
payment of  the  money  within  a  year,  ftood  as  a  truftee  for  A.  fub- 
jcct  to  the  defeazance,  his  (-^-'sj  vendee  coming  in  with  notice  of 
that  truft,  would  Hand  in  his  place,  and  muft  be  confidered  as 
taking  the  conveyance,  liable,  in  equity,  to  the  performance  of 
the  truft  ;  and  the  fine  made  no  difference,  for  it  only  operated  to 
ftrengthen  the  eftate  and  free  it  from  the  dower  of  the  wife,  but 
it  confirmed  it  injlatu.juoy  and  did  not  difcharge  it  from  the  equity 
of  redemption  to  which  it  was  before  liable. 

It  feems  queftionable  whether  a  power  of  redemption  can  be 
fet  up  upon  a  fubfequent  agreement,  made  after  an  abfolute  con- 
veyance executed;  for  if  it  be  a  mortgage,  it  muft  be  fo  ab  iiiiiio 
on  the  original  agreement.     And  therefore,  where  one  having  the  r/JcCoprc- 
leverfion  expectant  upon  the  determination  of  a  leafe  for  life,  ni  an  ^^^^  '• 

*  *  „  a   .      Boxw;ll, 
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iCban.Ca.  eftatc  wortK  1000 1,  per  ntinum,  conveyec^  it  in  fee  to  W.R.y  \n 
I.  3Saik.  confideration  of  loooA  and  no  more,  and  the  tenant  for  life  died, 
*^'*  a  pretence  was  fet  up  that  this  conveyaoce  was  no  more  than  a 

mortgage,  becaufe  IF.  R.  had  declared  that  he  did  not  know  how 
ion;;  he  fliould  enjoy  the.  eftate,  and  that  he  would  take  his  money 
again  with  interelt :  fed  dubitatur per  curiam  i  and  one  reafon  was, 
bec?.ufe  matter  fubfequent  will  not  make  it  a  mortgage,  if  it  was 
not  fo  nnon  the  original  agreement. 

But  although  courts  of  equity  will  not  fuffer  the  mortgagee  to 
clog  the  redemption  with  any  ftipulation  for  a  purchafe,  at  a  fpe- 
cifick  price  agreed  upon  at  the  time  of  the  loan,  becaufe  the  ad- 
milTion  of  fuch  a  practice  would  furnilh  an  inlet  to  great  fraud 
and  impofition  upon  the  mortgagor;  yet,  a  mere  agreement  that, 
in  cafe  of  fale,  an  opportunity  of  pre-emption  fhould  be  given 
to  the  mortgagee,  would,  it  feems,  be  decreed  ;  but  it  muft  be 
Orbyr.  claimed  at  a  reafonable  time;  for,  where -^.,  the  plaintiff's  bro- 
Trigg.  ther,  died,  having  previouily  mcr' gaged  lands  to  B.  by  deed,  con- 

AbrV.QQ       taining  covenants  to  re  convey  upon  fix  months  notice  of  payment 
24.  s.  c.       of  the  principal  and  inter^fl,  and  that  in  cafe  the  eftate  (hould  be 
9  Moi.  ca     {Q\f\^  B,  fliould  have  the  pre-emption  ;  B.  got  the  counterpart  into 
Iq.  »r'"      h'S  haniis  after  y^.'s  death  ;  then  the  plaintiff  gave  him  fi.v  nonths 
notice  that  he  would  pay  off  the  mortgage,  which  he  rcfufed  to 
accept;  upon  which,  the  plaintiiF  exhibited  his  bill  for  a  re-con- 
veyance of  the  eftate,  having  entered  into  articles  for  the  fale  of 
it;  B.  in  his  anfwer,  inlifled  on  tlie  covenant  for  pre-emption  ; 
but  it  appearing  that  neither  the  pi  ilntifFnor  purchafer  knew  any 
thln^'  of  this  covcu<ini,  the  counterpart  of  the  deed  having  been 
in  ^.'s  cullody ;  that  the  plaintiff',  on  application  for  it,  had  been 
denied  it,  the  mortgagee  infifting  only  on  payment,  alleging  the 
fecurity  was  too  narrow  for  the  money  lent,  and  threatening  to 
foreclofe,  never  having  mentioned  his  claim  to  pre-emption  until 
after  the  eftate  was  fold  ;  it  was  faid,  he  ought  not  to  fet  it  up  to 
the  prejudice  of  the  purchafcr,  having  had  time  to  claim  it,  if  he 
had  pleafed,  before  the  eftate  was  fold ;  and  it  was  decreed  ac- 
cordingly. 
Barrel  v.  A  diflin£\ion  hath  been  made  by  the  court  of  Chancery,  bc- 

iVern'  68    *^^^"  contrafls  originally  founded  upon  lending  and  borrowing 
money,  with  an  agreement  for  a  purchafe  in  a  certain  event,  and 
cafes  where,  after  a  mortgage,  a  new  agreement  hath  been  entered 
into  and  executed  by  the  parties  for  an  abfolute  purchafe,  although 
there  be  a  fubfequent  declaration  that  the  mortgagor  may  have  his 
eftate  upon  payment  of  intertft,  principal,  and  cofts ;  or,  where 
a  releafe  of  the  equity  of  redemption  is  given  with  a  collateral 
agreement  to  re-convey,  upon  repayment  of  the  purchafe- money  9 
and,  in   the  hitter  cafes,    it   hath  been  determined  that  no  re- 
purchafe  fliill   be   had,   unlefs  upon  ftrid   performance  of  the 
Cottereiv.    conditions  ftipulatt-d.      Thus,   A.    a  joint-tenant    with  B.  her 
S.'^Jem'p.     ^''^^''»    "^■^'''^   ^".  abfolute    conveyance   to   C.   in   fee  for   104/. 
T»ib.6i.       which  was  admitted  to  be  intended  only  as  a  mortgage;  fome 
time    after,    in    1708,    thofe   deeds    were   cancelled,    and  then 
A.  in  confideration  of  184/.  (including  the  104/.  paid  by  C.)  con- 
veyed 
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vcyed  the  eftate  utfupray  but  with  a  farther  covenant  not  to  agree 
to  any  partition  without  C.'s  confcnt.  B.  was  in  poflefiion  till 
1710,  when  C.  ejecting  htr  out  of  the  moiety,  enjoyed  it  quietly 
till  172^,  at  which  time  //.  brought  a  bill  for  redemption,  to  which 
C.  pleadtd  himfelf  an  abfolute  purchafer.  The  receipts  given  for 
the  money,  mentioned  it  to  be  purchafe-money.  In  1710,  there 
was  an  agreement  that  A.  might  have  the  eftate  again,  if  defired, 
on  payment  of  principal,  intereft,  and  charges.  It  was  firft  heard 
before  the  Mailer  of  the  Rolls,  who  difmifTed  the  bill.  Afterwards 
it  came  on  before  Lord  Chancellour  'Talbot^  who  obferved  the  cafe 
was  very  dark  ;  the  lirft  deed  was  admitted  to  be  a  mortgage,  the 
fecond  was  made  in  the  fame  manner,  excepting  the  covenant  re- 
fpedling  the  partition,  which  was  the  darkelt  part  of  the  cafe  \  for 
to  fuppofe  that  it  was  an  abfolute  conveyance,  and  to  take  a  cove- 
nant from  one  who  had  nothing  to  do  with  the  eftate,  made  both 
the  covenant  and  parties  vague  and  ridiculous  j  but  that  it  would 
be  equally  fo,  if  the  deed  was  fuppofed  to  be  an  a£lual  coveyance, 
fo  that  it  was  of  no  great  weight,  and  ought  to  be  laid  out  of  the 
queftion  ;  that  he  w,is  inclined,  upon  the  whole,  to  think  the  con- 
veyance in  1708  was  at  firft  an  abfolute  conveyance.  The  agree- 
ment, in  1710,  fur  the  repurchafe,  (hewed  it  was  not  redeemable 
at  firft  ;  the  acquiefcence  of  fixteen  years  upon  C.'s  pofleiTion,  was 
a  ftrong  evidence  of  it ;  and  his  Lordfiiip,  upon  the  circumftances 
of  the  cafe,  afRrmed  his  Honour's  decree. 

So,    lands    in   Wales    were  mortg;iged   for    400  /.    and    after-  Endfwortli 
wards,  neither  principal  nor  intereft  beinw  paid  at  the  time  limited,  '•  ^y'fficf»» 
the  mortgagee  brought  an  ejectment,  got  poiielhon  or  the  pre-  ^g-.  pi,  iS. 
mifes,  and  then  obtained  a  releafe  of  the  equity  of  redemption  2  tq.  C*. 
from  the  mortgagor,  upon  payment  of  350/.   more  -,  a  note  was  ^''^' ^55* 
given  at  the  time  of  executing  the  releafe,  that  the  releafee,  on   i  Brown's 
payment  of  the  750/.  and  all  charges  of  repairs  within  a  year  by  Fari,  Ca. 
the  releafor,  Ihould  fell  and  convey  to  him  the  premifes.     Payment  ^^^' 
havingbeen  nejile^ted  for  fixteen  years,  redemption  was  not  allowed, 
the  note  being  confitlered  asr  an  original  agreement  between  the 
parties  to  fell  and  convey  the  premifes   upon  the  terms  therein 
mentioned,  but  not  that  the  releafor  (liould  be  at  liberty  to  re- 
deem the  fame.] 

But  if  a  man  borrows  money  of  Lis  brother,  and  agrees  to  Vern.  195. 
make  him  a  mortgage,  and  that,  if  he  has  no  iflue  male,  his  bro-  /^'' North, 
ther  (liall  have  the  land  •,  fuch  an  agreement,  made  out  by  proof, 
will  be  decreed  in  equity. 

A.J  in  confideriitit  n  of  1000/.,  made  an  abfolute  conveyance  to  Vcm.  7. 
B.  of  the  reverfion  of  certain  lands  after  two  lives,  which,  at  that  ^.'4^  ^3** 
time,  were  worth  little  more ;  and  by  another  deed,  of  the  fame  v.  Bonham 
date,  the  lands  were  made  redeemable  any  time  during  the  life  of  2Vent  \(t\. 
the  grantor  only,  on  payment  of  1000/.  and  intereft;  ^.  died,  ?'.^"  !^'^"* 
rot  having  paid  the  money  ;  and  it  was  held  by  my  Lord  Notth:g-  thacf.ord 
ham,  that  his  heir  might  redeem,  notwithftanding  this  reftridlive  ^o  ths 
claufe  ;  and  that  it  was  a  rule,  otice  n  mortncipe  and  alnuavs  a  mcrt-  ^'^^'^^  *y** 
gage^  and  that  B.  might  have  compelled  /J.  to  redeem  in  his  life-  the  Houfc 
time,  or  have  foreclolcd  hioi,    liut,  on  a  re-hearing,  Lord  Keeper  of  Lords. 
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A'^or//?'  reverfed  the  decree  on  the  circumftances  of  this  cafe  ;  for 
it  appeared  by  proof,  that  A.  had  a  kindnefo  for  B.^  and  that  he 
had  married  his  kinfwoman,  which  made  it  in  the  nature  of  a 
marriage  fcttlement:  he  likevvife  held,  that  B.  could  not  have 
compelled  A.  to  redeem  during  his  life,  which  made  it  the  more 
ftrong. 

[Another  exception  hath  been  made  to  this  general  rule, 
namely,  where  a  conditional  conveyance  is  made,  to  be  void  upon 
payment  of  a  fum  certain,  within  a  ftipuiated  time,  in  contempla- 
tion of  a  fettlement,  or  fnmily  provifion.  Thus,  A.  feized  of  a 
copyhold  in  fee,  furrendered  it,  upon  his  marriage,  to  the  ufe  of 
himfelf  and  his  wife  in  fpecial  tail,  remainder  to  her  in  fee,  upon 
condition  that,  if  he  paid  50/.  at  a  day  certain,  to  the  daughter 
that  the  wife  had,  then  the  whole  furrender  would  be  void.  The 
day  elapfed,  the  5c/.  not  paid,  and  the  liufoand  died  without  iffue. 
Oii  a  bill  to  redeem,  brought  by  his  heir  againft  a  purchafer  from 
the  wife,  the  defendant  pleaded  that  he  was  a  purchafer  for  a 
valuable  confideration  without  notice  ;  and  it  was  refolved,  that 
this  was  not  originally  defigned  for  a  mortgage,  but  that  the  party, 
by  fettling  it  thus,  had  left  it  in  his  eledlion,  either  to  perform  the 
condition  by  paying  the  money,  or  to  let  the  fettlement  (land ;  he 
had  chofen  the  latter,  and  the  plea  was  allowed. 

One,  upon  his  marriage,  covenanted  that  his  wife  fhould 
be  paid  looc/.,  within  two  years  after  his  death,  and,  for  per- 
formance thereof,  entered  into  a  llatute  ;  but,  prior  to  the  co- 
venant and  llatute,  he  had  mortgaged  part  of  the  lands  for  500/. 
for  certain  years.  Afterwards  he  devifed  thefe  lands  to  his  wife 
and  her  heirs,  if  the  iccqI.  were  not  paid  to  her,  according  to  the 
marriage-covenant,  (he  paying  off  the  faid  500/.  He  died,  leav- 
ing his  wife  executrix,  to  whofe  hands  alTets  came  j  the  icco/. 
not  being  paid  to  the  wife,  flie  paid  off  the  jco/.  and  had  the 
mortgage-lands  affigned  to  her.  She  then  conveyed  over  the 
mortgage-lands  in  fee  by  fine  and  deed.  The  queftion  was. 
Whether  the  heir  of  the  covenantor  could  redeem,  paying  the 
1000/.  and  the  500/.  with  interefl:  upon  difcount  of  the  profits  ."* 
And  the  Lord  Chief  Baron  was  of  opinion  he  could  not ;  for  tlie 
devife  to  the  wife  was  abiolute,  if  the  icco/.  were  not  paid  at  the 
time  appointed. 

A  diilinflion  hath  been  likewife  taken,  between  mortgages,  and 
defeazible  purchafes,  fubjecl  to  repurchafes  within  ?it'nm  UmitcJy 
where  the  intereft  is  taken  by  way  of  rent-charge  ;  for,  in  the  la"ner 
cafes,  the  ftlpulations  made  between  the  parties  muft  be  ftridly 
adhered  to,  or  the  eftate  of  the  grantee  will  become  abiolute. 
Thus,  /.  S.  granted  a  rent-charge  in  fee  of  48  /.  a  year  to  B.,  upon 
condition,  that  if  /.  5.  {hould,  at  any  time,  give  notice  to  pay  in 
the  conGderation-money  (being  800/.)  by  inftalments,  viz.  100  A 
at  the  end  of  every  fix  months ;  and  (hould,  purfuant  to  fuch 
notice,  pay  the  fame  and  intereft  at  atsy  timt  during  his  lifitinuy 
then  the  grant  to  be  void.  There  was  no  covenant  for  /.  S.  to 
piy  the  money,  and  the  rent-charge  was  much  lefs  than  what  the; 
iniereft  came  to  (intereft  being  then  tpencnt.)  \  B,  had  coavcyed 
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it  over  after  /.  S.'s  death,  to  a  purchafer  ivlth  collateral fecitr'ity  for 
quiet  enjoyment,  and  the  purchafer  had  afterwards  made  a  mar- 
riage fettlement  upon  it.  The  queftion  was.  Whether  it  was  re- 
deemable after  fixry  years  ?  And  it  was  decreed,  by  Lord  Cooper, 
that  it  was  not.  His  Lordflbip  obferved,  it  was  material  that  at  the 
time  of  making  the  mortgage,  intereft  was  at  S per  cent.,  the  rent- 
charge,  therefore,  was  much  lefs  than  the  intereft  of  the  money; 
confequently,  the  payment  of  the  rent-charge  could  not  be  taken  as 
the  payment  of  the  intereft  ;  that  fcveral  circumftances  occurred 
in  this  cafe,  which,  though  each  of  them  fingl^  might  not  be  of 
force  to  bar  the  redemption,  yet,  joined  together,  were  ftrong 
enough  to  prevail  over  it ;  that  the  mortgagee  feemed  to  have  allowed 
a  cofiji deration  for  purchafing  the  equity  of  redemption  after  the 
death  of  the  mortgagor  ;  firft,  by  taking  the  rent  of  48  A  per 
annum  ;  fecondly,  by  agreeing  to  have  his  money  by  inftalments  ; 
thirdly,  by  leaving  it  only  at  the  ele(Slion  of  the  mortgagor, 
whether  he  would  redeem  or  not ;  that  there  could  be  no  reafon 
given  why  fuch  a  contingent  right  of  redemption  might  not,  upon 
fair  and  equitable  terms,  be  purchafed  ;  that  length  of  time,  where 
fo  great  as  in  the  prefent  cafe,  was  a  good  bar  of  redemption  of  a 
rent-charge,  as  well  as  of  land  ;  and  that  the  mortgagor  was  not 
bound  to  pay  the  money  by  any  covenant. 

The  reporter  obferves  upon  the  laft  cafe,  that  it  was  thought 
length  of  time  was  the  principal  obje£lion  to  the  redemption ; 
but,  in   t\\t  C2i{&  oi  Mellor  \.  Lees,  which  came  on   before  Lord  2Atk.454. 
Chancellour  Hardivicke,  upon  an  appeal  from  the  rolls,  the  doc- 
trine that  fuch  limited  agreements  for  redemption,    or   rather 
repurchafe,  were  legal,  was  confirmed.     In  this  cafe  a  mortgage 
was  made  of  an    eftate  by  the  plaintiff's  grandfather,   Thomas 
Mellor,  in   1689,  to  John  and  James  Whitehead ;  the  Whiteheads 
afterwards,  on  the  5th  of  June  1689,  mortgaged  the  fame  ellate 
to  Cariivright  and  Haywood,  and  their  heirs,  for  fecuring  200  /.,  to 
which  Thomas  and  his  fon,  John  Mellor,  were  parties ;  and  Cari- 
ivright and  Haywood,  in  order  to  fecure  themfelves  the  intereft, 
made  a  leafe  to  the  plaintiff's  father,  and  to  his  affigns,  dated  the 
12th  of  June  1689,  for  five  thoufand  years,  at  the  rate  of  12/.  a 
year,  for  the  three  firft  years,  and   10/.  a  year  for  the  remainder 
of  the  term  ;  and  if^  in  the /pace  of  three  years,  the  200/.  was  paid 
with  intereft,  then  the  premifes  were  to  be  reconveyed.    Receipts 
had  been  given  fometimes  for  intereft,  and  fometimes  for  a  rent- 
charge  •,  the  laft  receipt  was  in   1730.     The   200/.  lent,   was 
money  left  under  one  W/on's  will  in  1687,  and  dire6ledtobe  laid 
out  in  the  purchafc  of  lands  in  fee,  in  Lancajljire  or  Chefiire  ;  the 
rents  to  be  applied  towards  clothing  twenty-four  aged  and  needy 
houfekeepers.      The  eftate,   at  the  time  of  the  mortgage,  was 
worth  500  /.  only,  but  was  now  valued  at  900/.     The  plaintiff, 
on  the  20ih  Jatmary  173S,  had  given  notice  that  he  would  pay  in 
tlie  money ;  but  the  defendant,  a  new  truftee  of  the  charity,  had 
refufed  to  take  it,  infifting  that  it  was  an  abfolute  purchafe.    And 
it  was  fo  decreed  by  Fortefcue,  Mafter  of  the  Rolls,  which  decree 
was  upon  appeal  to  the  Changellour  confirmed^  his  Lordlhip  faying, 
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that  the  bill  was  properly  difmifTed  at  the  Rolls,  not  fo  much  upon 

general  rules,  as  upon  the  particular  circumftances  of  the  cafe, 

and  the  fimilitude  of  it  to  the  cafe  of  F/oyer  v.  Leviugton. 

Tufljurgh  T.       It  feems,  from  the  determination  in  the  cafe  of  Tajburgh  and 

Ichiin  et  *l.  Jiftl^amara  v.  Sir  Robert  Echlin  et  ul.  that  fuch  a  contra«E\  refped- 

Parrc*.*     i"g  lands,  limiting  the  payment  of  the  money  advanced  and  in- 

terefl  thereupon  to  a  particular  period,  would  be  confidered  in  the 

nature   of  a  conditional  purchafe,  and  no  redemption  allowed 

thereof,  after  the  time  ftipulated. 

This  cafe  came  before  the  Houfe  of  Lords  upon  an  appeal  from 
a  decree  made  by  the  Lord  Chanceliour  of  Ireland,  in  the  year  1 732, 
on  the  following  circumftances,  vi-z.  King  'James  L  by  his  letters 
patent  under  the  great  feal,  dated  the  17th  of  June  1608,  granted 
divers  lands  to  John  King  and  John  Bingley,  and  their  aftigns,  for 
1 16  years,  to  commence  from  the  i8th  of  May  then  laft  paft,  at  a 
certain  yearly  rent.  The  refidue  of  ihis  term,  by  deed  dated 
the  26th  of  May  1 677,  became  vefted  in  John  Tajburgh,  father  of 
Henry  Tajburgh,  the  appellant  in  the  caufe.  King  Charles  L  by 
his  letters  patent,  dated  the  25th  of  March  1647,  granted  the 
fame  premifes  to  Sir  Maurice  EuJiace  and  his  heirs  at  a  like  rent, 
but  without  reciting  or  taking  any  notice  of  the  term  of  1 16  years. 
Sir  Maurice,  by  his  will  dated  the  20th  of  June  1665,  devifcd  the 
premifes,  inter  alia,  to  his  nephew  Sir  John  EuJiace  in  fee  ;  who 
by  virtue  thereof,  or  as  heir  at  law  of  the  teftator,  became  entitled 
to  the  reverfion  and  inheritance  of  the  premifes,  expeiTtant  on  the 
determination  of  the  term  of  1 16  years.  The  premifes  being  only 
of  the  clear  yearly  value  of  200  /.,  Sir  John,  in  confideration  of 
200/.,  paid  him  by  the  faid  John  Tajburgh,  did  by  leafe  and  re- 
leafe,  dated  the  30th  and  31(1  of  May  168 1,  grant  and  convey 
the  fame  to  Charles  Tajburgh  and  his  heirs,  in  truft  for  John 
Tajburgh  ;  in  which  indenture  of  releafe  there  was  a  provifo  to 
the  following  efFed,  ^'/2.  that  if  Sir  John  Eujlace,  his  heirs,  execu- 
tors, or  adminiftrators,  fliould  pay  to  Charles  Tajburgh,  his  execu- 
tors, adminiftrators,  or  alhgns,  at  the  end  of  five  years,  to  be 
accounted  from  the  date  of  the  releafe,  the  fum  of  2co/.  with  full 
intereft  for  the  fame,  at  the  rate  of  10/.  per  cent,  per  annum, 
according  to  the  cuftom  of  the  kingdom  of  Ireland;  that  then  it 
fhould  be  lawful  for  him  and  his  heirs,  into  the  premifes  to  re- 
enter, and  the  fame  to  repoflefs  and  enjoy  as  in  his  and  their 
former  right.  But  if  Sir  John,  his  heirs,  executors,  or  admini- 
ftrators, fliould  fail  in  payment  of  the  money  with  intereft,  at  the 
time  limited,  that  then  the  eftate  of  the  faid  Charles  Tajburgh 
fliould  be  abfolute  and  indefeazible,  as  well  in  equity  as  in  law  j 
and  that  Sir  John,  his  heirs  and  aftigns,  fliould,  on  failure  of  pay- 
ment as  aforefaid,  be  for  ever  debarred  from  all  right  and  relief 
in  equity,  againft  the  tenor  of  the  faid  releafe.  And  Sir  John  did 
thereby,  for  himfelf  and  his  heirs,  releafe  unto  Charles  Tajburgh, 
his  heirs  and  aftigns  for  ever,  all  his  right  in  equity  to  redeem  the 
premifes,  in  cafe  of  failure  of  payment  as  aforefaid  :  and  there  was 
no  covenant  in  the  deed,  on  the  part  of  the  grantor,  to  repay  the 
200  /.,  or  the  intereft  thereof,  as  is  ufual  in  mortgages.    The  five 

years 


years  mentioned  in  the  provifo  being  elapfed,  and  no  part  of  the 
200  /.,  or  the  intereft  thereof  having  been  paid,  John  Tajhurgh 
(having  no  remedy  at  law  to  compel  the  payment,  the  cftate  being 
only  a  reverfion  expediant  upon  the   determination  of  a  term  of 
which  there  were  then  43  years  unexpired)  exhibited  a  bill,  in 
uipril  1687,   in  the   name  of  Charles  Tajburgk,  againft  Sir  John 
Eujlace,  fetting  forth  the  nature  of  the   conveyance,  and  praying 
payment  at  a  certain  day,  or  that  the  conditional  eftate  of  Charles 
Ta/burgh  in  the  premifes  (in  cafe  it  (hould  be  adjudged  to  be  a 
defeazible  or  redeemable  eftate)  ftiould  be  made  abfolute  to  him 
and  his  heirs  ;  and  that  in  that  cafe  Sir  John  Eujlace  might  be  fore- 
clofed  of  all  right  or  equity  of  redemption  of  the  premifes,  and 
might  make  farther  abfolute  conveyances  and  affijrances  to  tlie  faid 
Charles  Tajhurgh^  according  to  the  tenor  and  true  meaning  of  the 
indentures  of  leafe   and   releafe.     Sir  John^  being  ferved  with  a 
fubpcena  to  anfwer  this  bill,  ftood  out  all  procefs  of  contempt  to  a 
fequeftration,  and   in  May  1688,  appeai-ed  by  his  fix  clerk,  and 
prayed  a  commilTion  for  taking  his  anfwer  in  E?iglandi  which  was 
granted  by  confent.     But  it  v/as  ordered  that,  unlefs  the  fame  was 
returned  by  the  2 2d  of  Jun€  following,  the  caufe  fhould  be  fet 
down  to  be  heard,  and  the  bill  tzkcn  pro  confejpi.     Sir  John  having 
negle£led  to  anfwer  at  the  time  limited,  farther  time  was  given 
him  ;   but  he  ftill  neglefling  to  anfwer,  a  decree  was   made  the 
I  ith  December  1688,  that  he  fhould  be  foreclofed,  unlefs  the  prin- 
cipal, intereft,  and  cofts  were  paid  before  the  i  ith  December  1689. 
Afterwards  Sir  John  Euftace  returned  to  Irelarid,  and  lived  until 
the  year  1 706,  when  he  died  without  iflue  ;  but  he  never  took  any 
one  ftep  to  impeach  thefe  proceedings  or  decree  ;  nor  did  he  ever 
attempt   to  feek  a  redemption  of  the   premifes,  but  acquiefced 
under  the  decree  for  18  years.     Henry  Tajlurgh,  the  appellant, 
fucceeded  to  his  cftate  on  the  death  of  his  father,  in  1691,  and 
entered  thereupon.     And  not  imagining  that,  after  an  acquief- 
cence  of  34  years  under  the  decree,  any  perfon  would  fet  up  a 
claim  thereto  under  Sir  John  Eujlace^  he  by  indenture,  dated  the 
24th  oi  April  \']l'l^  in  confideration  of  a  fine  of  300/.,  demlfed 
the  fame  to  the  appellant  George  M^Namara  for  the  term  of  3 1 
years,  at  the  clear  yearly  rent  of  250/.    But  the  value   of  lands 
in  Irela7id  rifing  confiderably,  a  bill  was  exhibited  in  the  court  of 
Chancery  there,  in  Septembtr  1723,  by  feveral  perfons  in  right  of 
their  wives,  (nieces  and  cohelrefles  of  Sir  John  Eujlace,)  alleging, 
that  the  decree  of  foreclofure  was  obtained  by  furprife,  fraud, 
and    impofition ;    and    praying    it    might   be    reverfed.      After- 
wards, in  April  1729,  the  appeil.  nt  Henry  ^\it  in  a  plea  and  anfwer 
to  this  bill,  (which  having  abated,  they  claimed  a  right  to  revive,) 
infifting  on  the  title  as  before  fet  forth  ;  and  farther  pleading  the 
leafe  and  releafe  executed,  in  168 1,  by  Sir  John  Eujlace,  the  de- 
claration of  truft  executed   by  Charles  Tajhurgh,    the  decree   of 
foreclofure,  and  the  proceedings  had  in  that  caufe,  and  the  great 
length  of  time  and  acquiefcence  under  that  decree.     And  George 
M'Nnmara  denied  notice  of  the  refpondents'  title,  and  infifted, 
that  he  was  a  purchafcr,  for  a  valuable  confideration,  of  his  faid 
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term  without  any  notice.  But  it  was  dccrec<!,  that  upon  the  re- 
fpondents  paying  the  appellant  Henry  the  principal,  interefl,  and 
colls  due  to  him,  he  (hould  reconvey  the  fame  ;  and  as  to  A/'AV 
niaray  ati  iffiie  was  directed  to  be  tried,  whether  he,  at  any  time,, 
and  when,  had  notice  that  the  coheirefles  of  Sir  John  Eujlace  had 
or  claimed  any  and  what  right  to  the  lands  in  queflion,  after  the 
leafe  to  King  and  Bingley  ihould  expire  ?  From  this  decree  an 
appeal  was  brought,  when  it  was  ordered  and  adjudged,  that  the 
proceedings,  orders,  and  decrees  complained  of  by  the  appellant 
fliould  be  rcverfed,  and  the  refpondents'  bill  difmifled.] 
p.ec«a.  But  though  thefe  and  fuch  like  refl;ri£lions  are  relieved  againft, 

Chan.  160.    to  make  them  anfwer  the  primary  intention  of  the  parties  ;  yet,  if 
jory  v.Cox.  ^  ^^  ^  mortgage  lends  money  at  5/.  per  cent.^  but  agrees  in  the 
deed,  that,  if  the  money  were  paid  within  three  months  after  it 
became  due,  he  would  accept  of  4/.  per  cent. y  and  the  mortgagor 
neglects  to  pay  the  intereft  within  the  time,  equity  will  not  relieve 
him,  but  he  mud  pay  5  I. per  cent.;  for  though  the  court  relieves 
againft   unreafonable  penalties,  yet  this  is  not  fo,  for  the  mort- 
gagee might  have  refufed  to  lend  his  money  under  5  /.  per  cent, 
Chan.  Rep.       So,  if  the  mortgagee  devifes,  that  the  mortgagor  fhould  be  re- 
5--  mitted  part  of  his  mortgage-money,  provided  he  pays  the  principal 

and  intereft  within  three  days  after  his  deceafe  j  if  the  condition 
be  not  performed,  the  remittance  is  loft;  becaufe  this  being  a 
voluntary  bounty,  and  not  ex  dehito  jujlltisy  the  party  muft  take  it 
as  it  is  limited,  for  cujus  ejl  dare,  ejus  eji  difpomre;  and  the  court 
cannot  relieve  in  this  cafe  after  the  day.  ,    .  ^ 

2  Salk.  449.  But  where  in  a  mortgage  there  was  a  provifo,  that,  if  the  in- 
pi.  I,  Lord  tei-e{\;  ^as  behind  fix  months,  then  the  intereft  fhould  be  accounted 
Lord  Yar-  principal,  and  carry  intereft  ;  this,  by  my  Lord  CQivper,  was  de- 
mouth,  creed  to  be  a  vain  claufe,  and  of  no  ufe ;  and  he  faid,  that  no  pre- 
tC^'h^i?''  cedent  had  ever  carried  the  advance  of  intereft  fo  far ;  and  that  an 
v.  Evans,  agreement,  made  at  the  time  of  the  mortgage,  will  not  be  fuffi- 
S.  p.  cient  to  make  future  intereft  principal ;  but,  to  make  intereft  prin- 
cipal, it  is  requifite  that  intereft  be  firft  grown  due,  and  then  an 
agreement  concerning  it  may  make  it  principal. 

Strode  V.  [But  where,  on  a  bill  to  forcclofe  a  mortgage,  the  intereft,  by 

^^^"\  g  the  deed,  was  to  be  ^  per  cent. per  ann.,  payable  half-yearly,  and 

Holies  v!  if  not  paid  by  the  fpace  of  two  months  after  the  time  of  paymerit, 

Wyfe,  then  to  be  raifed  to  q  /.  10  j-.  per  cent,  per  ann.  for  increafe  of  in- 

N^*hois'v  ^^'^^^  »  ^^^^  intereft  being  run  greatly  in  arrear,  the  queftion  was, 

Miynard,  After  what  rate  it  fl.ould  be  computed  on  redemption  of  the  mort- 

3  Atk.  520.  gage  ?  And  it  was  decreed  to  be  computed  at  the  rate  of  5  per 

cent,  per  ann.  only :  for,  where  the  intereft  was  to  be  increafed,  if 
not  paid  at  the  day,  that  was  but  in  the  nature  of  a  penalty,  and 
relievable  in  equity. 
Marquis  of        But  it  feems,  that  if  there  be  a  covenant  for  payment  of  the 
{]?''J"J'     additional  i  per  cent.^  the  court  will  not  relieve  againft  it.     Thus, 
aVern.  1*34.  where  money  was  lent  on  mortgage  at  <^per  cent.y  and  the  mort- 
gagor covenanted  to  pay  6 per  cent,  if  he  made  default  in  payment 
of  inter:rft  for  the  fpace  of  fixty  days,  after  the  time  of  payment ; 
the  court  decreed,  that,  from  default  made,  the  mortgagor  flioulJ 

5  pa/ 


pay  6per  cetit.;  for  that  this  covenant  was  the  agreement  of  the  Pie.  Ch. 
parties,  and  not  to  be  relieved  againft  as  a  penahy.  *^'- 

And,  if  an  indulgence  be  given  by  the  mortgagee,  fuch  agree-  Button  etal, 
ment  will  be  rrood  to  raife  the  intereft,  upon  the  ground  of  forbear-  v.  siattery, 

,-,.,..  .•  n  ^      ■  r  ^  \       •  i  r'?  Brown  S 

ance;  fuch  additional  intereit  not  bemg  conhdered,  in  that  caie,  pail.Ca.6S. 
as  a  penalty,  but  as  a  liquidated  fatisfadlion  fixed  and  agreed  upon 
by  the  parties.  So,  where  a  mortgage  was  given,  in  Ireland^  to 
truftees,  by  way  of  fecuring  debts  to  creditors,  and  no  money  ac- 
tually palled,  but  the  fum  nomina^.ly  lent  was  to  be  paid  by  inftal- 
ments  ;  an  agreement  that  the  interell  of  thofe  fums  fliould  rife, 
on  non-payment  at  the  time  appointed,  or  within  three  weeks  af- 
ter, from  5  to  Z  per  cent.y  was  held  good,  upon  an  appeal  to  the 
Houfe  of  Lords. 

And,  in  a  fimilar  cafe,  where  a  long  arrear  of  intereft  had  ac-  Brown  v. 
crued,  and  the  mortgagee  had   fent  an  account  thereof  to  the  ^^'^^^^J^' 
mortgagor,  who  returned  an  anfvver,   admitting  the  account,  de-  652. 
firing  forbearance,  and  promifing  to  make  fatisfa£lion  for  the  fame  ; 
Lord  Chancellour  Parker  allowed  the  additional  i  per  cent,  referved, 
as  a  fatisfa6lion  ;  faying,  that   though   the  provifo,  obliging  the 
party  to  pay  6 per  cent.,  was  generally  looked  upon  as  a  penalty, 
and  ///  ierrorem,  and  therefore  to  be  relieved  againft,  if  only  a  very 
fliort  lapfe  had  happened  ;  yet  it  might  not  be  relievable  againft, 
in  cafe  of  a  long  arrear  of  intereft  ;  and  that  if  no  refervation  of 
6  per  cent,  had  been  made,  and  a  great  arrear  of  intereft  had  in- 
curred, tli£  court,    on   fuch  a  promife,  in   writing,  to  make  a 
fatisfa^iion  for  forbearance,  would  have  given  the  mortgagee  fome 
allowance  in  that  refpecl.] 

(C)  Of  the  Nature  of  a  Mortgage,  as  to  the  diftliKn; 
Interefts  of  the  Mortgagor  and  Mortgagee. 

'TpHE  mortgagor  before  forfeiture,  and  whilft  it  remains  un-  \_{a)  The 
"*•  certain  whether  he  will  perform  the  condition  at  the  time  '"O'^g^'S'"' 
limited,  or  not,  hath  the  legal  eftate  in  him  :  alfo,  after  forfeiture  fideied^In' 
he  hath  an  equity  of  redemption  ;  fo  that  he  is  ftill  confidered  as  the  nature 
owner  and  proprietor  of  the  eftate,  until  the  equity  of  redemption  "f  a. '£"!'"* 
be  foreclofed,  and  therefore  may  make  [ci)  leafes,  or  {f)  any  fettle-  foUo'ws,  that 
ment  thereof,  which  will  bind  his  equity  of  redemption.  •    if  he  nnak«s 

alcafefub- 
fevjuent  to  the  mortgage,  the  morrgagee  may  treat  the  lefTee  aa  a  wrong  doer,  or  not,  at  his  eleftiin. 
Cro.  Ja.  660.  Cro.  Car.  303.  If  the  moitgagee  permits  the  lefTee  to  enjoy  his  leafe,  the  mortgagor 
may,  thenceforth,  be  confidered  as  a  receiver  of  the  rent,  or,  in  fome  fort,  a  truftee  for  the  mortgagee, 
who  may  at  any  time  countermand  the  implied  authority,  by  giving  notice  to  the  tenant  not  to  pay  the 
rent  to  the  mortgagor  any  longer,  i  Atk,  6c6.  But  if  the  mortgagor  eleds  the  other  alternative,  tiie 
leflee  may  be  turned  out  by  an  ejcdtment,  he  being  in  under  a  perfon  who  had  no  power  to  under-let, 
but  fubjcdt  to  eviiSIon  by  the  mortgagee.  Kecch  v.  Hall,  Dongl.  2 1 .  But  if  there  is  tenant  from  year 
to  year,  and  the  landlord  mortgages  pending  the  year,  the  tenant  is  entitled  to  fix  months  notice  from  ths 

mortgagee.     Birch  v.  Wright,  i  Term  Rep.  378. Though  the  tenant  be  in  polTeflion  under  a  leafe 

prior  to  the  mortgage,  yet  the  mortgage,  after  giving  notice,  is  entitled  to  the  rent  in  arrear  at  the  time 
of  the  notice,  as  well  as  to  what  /hail  accrue  afterwards,  and  he  may  diftiain  for  it  after  fuch  notice. 

Mofs  V.  GaMmore,  Dougl.279.] (/;)It  is  faid,  ihitta  tenant  in  tail  of  an  equity  of  redemption,  may 

devife  it  for  payment  of  debts.      Vern.41,     Turner  v.  Gwinn [^A.  being   f-'ifcd  of  the  lands  in 

qucftion  in  f^c,  mortgaged  the  fame  for  two  feveral  terms  of  icoo  years  each,  and  afterwards  made  his 
will,  by  which  he  deyifed  thofe  lands  to  L.  L  ,  his  heir  at  law,  and  to  ;hi  heirs  male  of  his  boly,  remjin- 

der 
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*r  to  B.  for  life,  NvUTi  contingent  rcmamJers  to  his  /irft  and  other  fons  in  tail,  rfmiinJcr  fo  G  D.  for 
Hfe,  wi;h  remiinder  to  his  fiill  and  other  fons  in  tail,  remainder  to  his  own  rig  t  heiu,  and  died  j 
afterwards  L  L.  being  fcifed  of  the  lands  in  queftion  uniier  the  will,  and  aifo  of  oiher  land^  in  fee  of  a 
•»ery  confideraMe  v«aily  value,  made  his  will,  by  which  he  bequeathed  to  his  mother  ihe  f.in  of  zcooA, 
and  then  djre(aed  and  appointed,  that  h.s  executor  fliould  pay  off  and  difchargeall  moitjiage,  and  incum- 
brances Liiil  and  charged  upon  his  eftate  In  Sulfex,  being  the  lands  in  quef^ion,  and  par  icula  ly  mentioned 
the  two  atOTcfaid  moit^agts  for  year?,  and  then  di.efled  aid  appointed  that  the  faid  fevtral  mortgage 
Icafes  (ho'j'd  be  kept  on  Ijot ;  and  upon  p3\  ment  of  t!:e  fcveral  fums  of  money  due  upon  ;he  fame,  (bould 
he  afTigred  by  the  mofga^ees  to  his  mother  dame  Af.  S.,  for  her  fole  ufe  and  benefit,  during  the  te- 
wainder  of  the  fe  eral  terms,  in  the  faid  feveial  mort^a^es  contained  ,  and  farther  deviled  a  yearly  rent- 
charge  of  loo  A  to  his  mother  fur  life,  to  be  ifluing  out  of  all  his  manors,  &c.  in  the  fe  eral  count  es  of 
Hertford  and  BeJt'ord.  Then  the  will  went  on — *•  and  as  for  and  concerning  all  and  every  my  manors, 
«'  melTuages,  lands,  tenements,  and  hereditaments,  wh  ch  1  the  faid  L.  L.  am  now  Lifcd  of  in  law  or 
*'  epuity,  or  whicli  I  have  a  p)wer  ta  give  or  chage,  I  do  give  and  difpofe  the  fame  in  manner  folLvr- 
*»  ing''— and  then  he  appointed,  th.it  if  his  wife  proved  with  ch-lJ,  and  fuch  child  (hould  be  a  r>n,  tSat 
his  fon  /hould  have  all  his  aforefaid  manors,  &c  ,  in  tal,  lemaiTder  to  his  c^ufin  IV.  L.,  the  defendant 
in  the  original  caufe,  and  to  his  hei:s:  And  if  the  faid  after-born  child  fliould  prove  a  daughter,  he 
appointed  tiiat  5000/.  ihould  berail'cJ  out  of  the  profits  of  hi?  faid  e:iate  for  fuch  daughter  j  and  if  his 
wife  were  not  with  chi'.d  at  the  time  of  Ms  death,  then  he  devifed  all  his  faid  manors,  &c  to  his  faid 
toufm  ty.  L.,  and  his  heirs  for  ever.  Tlie  teftator  died,  his  wife  not  hiving  been  with  child.  S.B. 
and  G.  D.  both  died  without  ilTue.  Then  the  plaintiff,  as  reprefentative  to  dame  M,  S  ,  brought  a  bill, 
praying  an  aflignment  of  thofe  ter-ms;  and  the  defendant  brought  a  c  ofs  bill,  praying  to  be  let  in  tore- 
deem  as  devifee  of  the  reverfion  by  the  wi.i  of  L.  L.  And  the  qu?ftinn  was,  Whether  the  equity  of  re- 
demption, which  (he  teftator  had,  incident  to  the  reverfion  in  fee,  as  heir  at  law  of  the  mortgagir,  was 
fevered  fiom  the  reverfion  by  the  devife,  anJ  given  to  dame  M-  S.;  and  fo  thnfe  terms  vefted  in  her  irre- 
deemable by  the  devifee  of  the  reverfion  ?  or,  whether  thofe  terms  were  devifed  to  her  only  as  fecurities 
ibr  the  original  mortgage  money,  and  fo  fubjedl  to  be  redeemed  by  him,  that  fhould  have  the  inherit- 
ance ?  And  it  was  decreed  by  the  Lord  Chancellour,  King,  affifted  by  Lord  Chief  Juftice  Raymond,  and 
Mr.  Juftice  Denton,  that  the  devifee  of  the  reverfion  under  the  will  of  L.  S.,  fhould  be  let  into  redeem; 
for  that  the  teftator  did  not  otherwife  intend  thefe  mortgages  for  his  mother,  than  as  fecurities  for  (9 
much  money.     Amhurft  t.  Litton,  Fitzg.  99  j 

Sid.  460.  Therefore,  if  a  man  mortgages  Ms  hnti,  and,  as  is  ufual,  ftill 

Vent.  82.     continues  in  pofieflion,  and  levies  a  fine,  and  five  years  pafs,  yet 

Carth.  lo'i.   the  mortgagee  is  not  barred  ;  for  though  the  mortgagee  be,  in 

4'4-  reality,  out  of  poflefTion,  yet  when  that  is  done  by  the  confent  of 

both  parties,  and  the  nature  of  the  contraQ  requires  it  fhould  be 

fo  while  the  intereffc  is  paid,  it  is  againfl:  the  original  defign  of  the 

contract,  that  any  a£l  of  the  mortgagor,  except  the  payment  of 

the  money,  fliould  deprive  the  mortgagee  of  his  fecurity,  and  is  no 

lefs  than  a  fraud,  which  the  law  will  not  countenance. 

Palm.  135.        And  as  the  mortgagor,  being  confidered  only  as  tenant  at  will 

Mj!"^"'      to  the  mortgagee,  cannot,  by  his  a£l,  defeat  the  intereft  of  the 

mortgagee,  otherwife  than  by  payment  of  the  mortgage-money  ; 

fo  neither  can  the  mortgagee  defeat  the  mortgagor  of  his  equitj^ 

of  redemption  :  therefore,  if  a  mortgagee  in  fee  fufFers  a  recovery, 

this,  even  at  law,  fliall  not  bind  the  mortgagor's  right  of  entry, 

upon  performance  of  the  condition.     But  if  the  mortgagor  had 

been  a  party  to  the  recovery,  then  his  right  had  been  bound,  not 

only  on  account  of  the  recompence  in  value,  but  becaufe  he  is 

eftopped  by  the  recovery  to  claim  the  land  agalnft  the  recoverer, 

or  his  heirs,  wheii  he  w.is  called  in  before  the  judgment  given  to 

defeat  his  title,  and  could  not  do  it. 

Plow.  373.        So,  if  a  mortgagee  be  difTeifed,  and  the  diiTeifor  levy  a  fine, 

and  five  years  pafs  after  the  proclamations,  though  the  mortgagee 

is  hereby  barred,  yet,  if  the  mortgagor  pay,  or  tender  his  money, 

he  has  five  years  to  profccute  his  right,  by  the   fecond   faving  in 

the  llatute  of  4  H.  7.  c.  24.  becaufe  his  title  did  not  accrue  till 

payment  of  the  money. 
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And  as  the  mortgagor,  till  the  equity  of  the  redemption  be  fore-  Preced. 
clofed,  is  confidered  as  owner  of  the  land,  it  was  ruled,   where  a  <-han.  yr. 
bill  for  a  redemption  was  brought  againft.  a  mortgagee  in  poflcf-  Jnorr^aeor 
fion,  and  a  decree  accordingly,  that  tl)e  mortgag<'e,  before  the  ac-  ftaiipreicnt, 
count   taken,  having   prefented  to   a   church   that   became  void,  'f^  ^^"y  '• 
(hould  revoke  his  prt fen tation  (a),  and   piefent  fuch   a   perfon  as  4LJKen-" 
the  mortgagor,  or  his  vendee  (he  having  contra(5ted  to  fell)  ftiould  fey  v.  Lang- 
appoint.  ^""'S!!,'„ 

^*^  _  temp.  Talb. 

144.     Robinfon  V.  Jago,  Bunb.  130.      (a)  S^.  How  is  the  prefentatlontobe  revoked?] 

[In  the  cafe  of  Gardiner  v.  Griflth^  the  mortgage  was  of  a  long  Gardiner  v. 
term  in  a  naked  advowfon,   and  therefore  a  diftindlion  was  at-  '^'^''^fh, 
tempted  ;  becaufe  the  mortgagee  could  have  no  other  fatisfa6lion  L/     ™^' 
than  by  providing  for  a  cliild,  relation,  or  friend,  on  the  advow- 
fon becoming  void  ;  and  the  rather,  for  that  it  was  exprefsly  fo 
agreed  in  the  mortgage  deed;  but  the  court  gave  no  opinion  there- 
upon.     And,  in  the  cafe  of  Mackenzie  v.  Robinfon^  which  was  the  Mackenzie 
cafe  of  a  mortgage  of  a  naked  advowfon.  Lord  Hardwicke  doubted  ^'  ^o^in- 
the  legality  of  fuch  a  covenant,  that  the  mortgagee Jhoiild prefent^  it    '^^^  ^ 
being  a  ftipulation  for  fomething  more  than  principal  and  intereft; 
and  the  mortgagee,  not  being  able  to  find  any  precedent  in  his  fa- 
vour, gave  up  the  point  of  prefenting;  in   confequence  where- 
of, an  order  was  made,  that  the  mortgagor  fhould  have  liberty  to 
prefent,   and  the  mortgagee    was  obliged  to  accept  of  his  no- 
minee. 

But,  if  the  mortgagee  prefent  to  an  advowfon,  a  bill  by  the  mort-  Gardiner 
gagor,  to  compel  the  incumbent  to  refign  and  to  deprive  him  of  ^-  ^'iffith, 
his  living,  will  be  difmifled,  unlefs  brought  within  fix  months  af-  ^  Atk  aII.* 
ter  the  death  of  the  lad  incumbent.     In  fuch  cafe  the  mortgagee, 
inftead  of  bringing  a  foreclofure,  fhould  pray  a  fale  of  the  ad- 
vowfon. 

A  mortgagee  takes  the  eflate  mortgaged  in  the  fame  plight  that 
it  is  in,  in  the  hands  of  the  mortgagor.     If  the  mortgagor  there- 
fore has  done  any  a£t  that  amounts  to  a  forfeiture,  the  mortgagee 
will   lofe  his  fecurity.     Thus,    tenant  for  life,  with   remainder  LadyWhet- 
to  his  wife  for  life,  remainder  to  his  fons  in  fl:ri£l  fettlement,  re-  ^^?^  ^• 
mainder  over,  having  occafion  for  money,  together  with  his  wife,  Pre"ch7* 
mortgaged  the  eftate  fettled  by  way  of  leafe  and  releafe  and  fine,  591.   See 
come  ceo^  &c.  which  mortgage  was  afterwards  affigned  to  the  plain-  ^iiiis  v. 
tiff,  and  another  leafe  and  releafe  and  fine  levied  and  executed  by  j^"  "oS; 
the  hufband  and  wife  for  making  good  the  aflignment.     The 
hufband  died,  and  a  bill  was  brought  againft  the  widow  and 
eldcft  fon  to  compel  them  to  redeem  or  to  foreclofe  them,  and  to 
be  relieved  againft  the  forfeiture.  The  defendant,  the  fon,  pleaded 
the  marriage-fettlement  of  his  father  and  mother,  who  were  but 
tenants  for  life,  and  infifted  on  the  forfeiture  j  and  the  court  al- 
lowed the  plea  ;  the  Lord  Chancellour  fajang,  that  this  was  a  con- 
trivance to  deftroy  the  fettlement  and  difinherit  the  fon  ;  and  his 
Lordfliip  faid,  he  had  fo  decided  in  many  cafe^,  particularly  in  the 
cafe  of  Sir  Harr^  Peachy  and  the  Duke  of  Zomerfet. 

Vol.  V.  C  A  mort- 
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A  mortgagee,  before  foreclol'ure,  cannot  exerclfe  any  a£\   of 

ownerfliip  over  the  property  which  may  mcumber  tbc  mortgagor. 

He  can  make  no  Icale  of  the  lands  for  yc  rs  to  a.=  undcrtenaiir. 

Kuncerford   Thus,  in  the  cafe  of  Hungcrjord  \ .  Ciayy  the  bill  was  for  redenip- 

V-  Clay,         jIqp,  yrj  payment  of  princip.J  and  inrftrc-ll.     'i lie  fubftance  of  the 

z'p'ql^cl      anlwer  was,  that  the  defendant,  the  mortgaG;ec,  had  made  a  leafe 

610.  of  the  houfe  for  five  years  at  a  rent  reftrved    with  a  covenant, 

that  the  lefiee  fiiould  have  the  option  of  a  farther  leafe  fcir  four 

years  after  the  expiration  of  the  faid  term  ;  that  the  term  f'or  five 

years  was  now  expired,  and  the  leflee  defired  to  take  the  premifes 

for  four  years  longer;    that,  if  the   plaintiff  would   grant  fucli 

leafe,    the  defendant  would    reconvey  on   payment  of  principal 

and  intercft.     On  hearing  this  cafe  at  the  Rolls,  the  defendant 

had  a  decree  ;  but,  on  appeal  to  the  Charctllour,  his  Lordfiiip  was 

of  opinion,  that  the  mortgagee,  before  foreclofure  of  tlie  equity 

of  redemption,  could  not  leafe  the  premifes  for  years  to  bind  the 

mort!i'a<Tor,  unlefs,  to  avoid  an  apparent  lofs,  and  merely  in  ne- 

cell'iry  :  and  the  decree  at  the  Rolls  was  reverfed. 

And  as  a  mortgagee  cannot,  before  foreclofure,  exerclfe  any  a(rl 
of  ov,  nerfliip  that  will  attach  on  the  eftate,  but  ought  to  reconvey 
the  premifes  free  from  all  incumbrances  •,  fo  neither  can  he  juflify, 
in  equity,  the  commiffion  of  any  a£l  which  may  injure  the  eftate  ; 
therefore,  though  at  law,  a  mortgagee  in  fee  may  commit  waile, 
Hanfon  V.  yet  he  will  be  reftruned  in  equity.  Thus,  on  a  bill  to  redeem  a 
^,7^^'  mortgage,  wlierein  an  account  was  decreed,  and  250 /.  reported 

'as  due,  and  exceptions  taken  to  the  report;  it  being,  on  motion 
and  reading  aflidavits,  ihewn,  that  the  defendant  had  burnt  fome 
wainfcot  and  committed  wafte,  the  defendant  was  ordered  to  de- 
liver up  pofleflion  to  t!je  plaintiff,  who  was  a  pauper,  he  giving 
fecurity  to  abide  by  the  event  of  the  account. 

So,  where  the  mortgagee  of  an  eftate  in  fee  had  cut  down  trees, 
on  application  to  the  court  it  was  decreet!,  that  an  account  ftiould 
be  taken  of  what  was  cut  down,  and  the  produce  applied  in  the 
firft  place  to  the  payment  of  the  intereft,  and  then  to  the  finking 
of  the  mortgage  ;  and  an  injun<Slion  was  granted  to  llay  felling 
any  more. 
■\vithrirg.  But  a  diftln6tion  is  made  where  the  fecurity  is  defe»Elive  ;  for, 
!?"  ,^'  in  that  cafe,  the  court  will  not  reftrain  a  iuft  creditor  from  his 

Sei  Ca.         legal  privileges;  but  then  the   timber,  when  cut  down,  muft  be 
Ch.  31.        applied  to  eafe  the  eftate,  and  not  to  the  mortgagee's  benefit. 
3  Atk.  51S,       However,  although  the  mortgagee  cannot,  to  better  his  fecurity, 
do  any  aiSl  to  incumber  the  eftate  mortgaged,  which  will  be  va- 
lid againft  the  mortgagor  after  redemption,  nor  will  be  juftified 
in  committing  walie  .  yet  he  wnll  be  entitled  to  fuch  expences  as 
lie  fliall  incur  in  neceilary  repairs,  or  other  a(fls  for  tlie  prefcrva- 
tion  of  the  eftate  mortgaged,  and  may,  certainly,  add  this  to  the 
principal  of  his  debt,  and  jt  will  carry  intereft. 
<?  Atfc.4.  Thus,  if  a  leafehold  eftate  be  mortgaged,  and  there  Is  no  covc- 

MaV'^is?      "^"^  ^?  ^^^^  P^''*^  °^  ^^'^^  mortgagor,  that  he  ftiould  procure  the  lives 
1  vvjif.  34.    to  be  filled  up,  the  mortgjgee  cannot  compel  him  to  do  it;  but 
muft  pay  the  expence  of  renewing,  and  rcimburfc  himfelf  by 

adding 


adding  It  to  the  principal  of  the  mortgage,  and  It  fhall  carry  in-  Manbve  r. 
terefl.     So  it  was  determined  in  the  cafe  of  Matilovev.  Ball  and   ^^'  ^"^  ^g 
BrutGti^   which  was  a  mortgage  of  a  church  leafe  for  three  lives,  Suf,a, 
two  of  which  died  during  the  time  the  eftate  was  in  mortgage, 
and  were  renewed  on  fines  paid  by  the  mortgagee. 

A  term  alligned  in  truft  to  attend  the  inheritance  will,  In  equity,  TnJez  Atk. 
follow  all  the  eilates  created  thereout,  and  all  the  incumbrances  1?^','^''^* 
fubfifting  upon  fuch  inheritance,  and  is  fo  conne6led  with  it,  that  gi.  v.  Low 
equity  will  not  fuffer  it  to  be  fevered  to  the  detriment  of  a  bond  etai. 
Jide  purchafer.     Therefore,  a  mortgagee  fhall  have  the  benefit  of  3  P-  W"^'» 
all  the  interefts  which  the  mortgagor  had  at  the  time  the  mort- 
gage was  made,  unlefs  ngainft  an  intermediate  purchafer  without 
notice ,    and,  confequently,  if  there  be  a  term  in  a  mortgaged 
eftate  held  in  truft  for  the  mortgagor,  when  the  mortgage  of  the 
inheritance  is  made,  the  concealment  of  it  will  be  a  fraud  upon 
the  mortgagee,  and  the  truftees  of  fuch  a  term  aftigned  to  attend 
the  inheritance,  will,  in  equity,  become  truftees  for  the  mort- 
gagee of  the  inheritance. 

If  a  mortgage  be  made  of  an  eftate  to  which  the  mortgagor 
has  not  a  good  title,  and  then  he  who  has  the  real  title  conveys 
to  the  mortgagor,  or  his  reprefentatives,  with  a  good  title ;  the 
mortgagee  will  be  entitled,  in  equity,  to  the  benefit  of  it;  for  it 
will  be  confidered  there  as  a  graft  upon  the  old  ftock,  and  as  arifing 
in  confideration  of  the  former  title. 

As,  where  houfes  and  lands  were  demifed  for  a  long  term,  and  Seaboumev, 
an  aflignee  of  the  leafe,  believing  he  had  a  good  title,  mortgaged  it  Scdbnume, 
for  loo/.  afterwards  the  title  turned  out  to  be  bad,  the  eftate 
belonging  to  another  perfon.  Then  the  real  owner  of  the  eftate, 
out  of  compaffion  to  the  afiignce,  who  had  built  upon  it,  leafed 
the  premifes  for  a  lo!ig  term  to  truftees  for  his  wife,  lie  being  run 
away.  And  on  a  bill  filed,  the  truftees  were  decreed  to  make  a 
new  mortgage  to  the  mortgagees ;  the  Mafter  of  the  Rolls  faying, 
that  this  was  a  graft  on  the  old  ftock,  all  the  benefit  of  it,  except 
the  rent  referved,  arifing  In  confideration  of  the  former  title. 

If  a  mortgagee  prc>cures  a  grant  of  a  nev/  term  after  the  old  RakpfTraw 
one  be  a^lually  expired,  yet  this  will  be  a  truft  for  the  mortgagor,  ^'.^^f^^f' 
and  redeemed  with  the  principal ;  for  it  is  fuppofed  to  have  pro-  ch.  35. 
ceeded  from  having  had  the  original  term  :  and,  although  there  be  Lee  v.  Lord 
nothing  in  fadl  in  having  a  tenant-right,  yet,  as  fuch  regard  is  had      Er"°wn's 
to  it,  in  the  eftimaticn  of  the  world,   it  will  be  looked  on  as  the  i-'ar.Cd.43z. 
occafion  of  the  leafe.] 

By  the  7  ir.  ts'  M.  c.  25.  it  is  enabled,  "  That  no  perfon  or 
"  perfons  Ihall  be  allowed  to  have  any  vote  in  eleif^'  -a  of  mem- 
**  btrs  to  ferve  in  parliament,  for  or  by  rcafon  of  any  truft  eftate 
*'  or  mortgage  ;  unlefs  fuch  trultce  or  mortgagee  be  in  adlual 
•*  pofleftion,  or  receipt  of  the  rents  and  profits  of  the  fame  eftate, 
**  but  that  the  mortgagor,  or  cejiui  que  truft  in  jiofleirion,  fhall 
**  and  may  vote  for  the  fame,  notwithftanding  fuch  mortgage  or 
«  truft." 

And  by  the  g  Ann.  c.  5.  which  requires,  that  knights  of  the 
fhire  Ihould  have  600  /.  per  annum ;  and  every  other  member  300  /. 
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ptr  afitiurMf  it  Is  enabled,  "  That  no  perfon  flnll  be  qualified  fo 
•*  fit  in  the  Houfc  of  Commons,  within  the  meaninj;  of  the  a£l, 
"  by  virtue  of  any  mortgage,  whereof  the  equity  of  redemption 
"  is  in  any  other  perfon,  unlefs  the  mortgagee  fliall  have  been  in 
"  polTenion  of  tlie  mortgaged  premifcs  for  fcven  years  before  the 
*'  time  of  his  eIe£lion." 

[On  the  allignment  of  a  term  by  way  of  mortgage,  the  mort- 
gagee, before  aclual  pofleflion,  is  not  liable  to  the  reverfion  and 
arrears  of  rent,  and  other  covenants  in  the  original  demife. 

461.   note. 

But,  if  the  mortgagee  enters  into  pofTenion,  he  becomes  liable 
to  all  covenants  that  run  with  the  land,  for  he  takes  it  cum  cnere, 
and,  enjoying  the  profits,  he  mu(t  fubmit  to  the  lofles. 

And  if  a  mortgagor,  by  a  mortgage  of  a  term  vefled  in  him,  de- 
vefls  himfelf  of  all  interefl:  therein,  in  the  confideration  of  a  court 
of  law,  he  retains  only  the  equity  of  redemption,  which  he  muft 
purfue  in  a  court  of  equity  ;  and  therefore,  if  he  join  with  his 
mortgagee  in  a  leafe,  in  which  the  leflle  is  made  to  covenant  with 
the  mortgagor,  for  rent,  repairs,  ^c,  fuch  covenants  will  be 
merely  collateral  to  the  mortgagee's  interefl  in  the  land,  and  the 
afhgnee  of  the  mortgagee,  cannot  maintain  an  adiion  for  the  breach 
of  them  on  the  ftatute  of  32  H.  8.  c.  34. 

Thefe  covenants,  therefore,  mufl:  be  confidered  as  covenants  in 
grcfs,  upon  which,  of  courfe,  the  mortgagor  may  maintain  an 
action.  And  fo  it  was  determined  on  the  fame  inllruments,  and 
between  fome  of  the  fame  parties,  in  the  cafe  of  Siokes  againfl 
Rujjellf  in  the  court  of  King's  Bench. 

If  a  mortgagor  commit  wafte,  whether  it  be  a  mortgage  in  fee 
or  for  a  term  of  years,  the  court,  on  a  bill  by  the  mortgagee  to 
flay  wafle,  will  grant  an  injundion  ;  for  they  will  not  fufFer  a 
mortgagor  to  prejudice  the  incumbrance. 

A  mortgagor  is  never  permitted  to  difpute  the  title  of  his  mort- 
gagee ;  becaufe  no  man  is  permitted  to  difpute  his  own  folemn 
deed. 

A  mortgagor  in  pojfejfion  gains  a  fettlemerit,  becaufe  the  mort- 
gagee, notwithflanding  the  form,  has  but  a  chattel,  the  mortgage 
being  only  a  pledge  to  him  for  fecurity  of  his  money,  and 
the  original  ownerfhip  of  the  land  flill  refiding  in  the  mortgagor, 
fubjeft  only  to  the  legal  title  of  the  mortgagee,  fo  far  as  fuch  title 
is  requifite  to  the  end  of  his  fecurity. 

But,  if  the  mortgagee  evict  the  mortgagor  and  take  pofTefTion, 
the  mortgagor,  though  afterwards  occupying  permifTively  for  a 
particular  purpofe,  will  not  thereby  gain  a  fettlement.] 


(D)  Of  the  legal  Performance  of  the  Condition. 

^H  tVi     'X^^^  condition  mufl  at  law  be  flri£lly  performed,  otherwifc 
L  H.  e.^T.  *^^^  mortgagor  lofes  all  benefit  of  redemption  ;  but,  if  upon  a 

47E.3.  z6.  mortgage  a  tender  be  made  of  the  money,  at  the  place,  at  any 

time 
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time  cf  the  clay  fpecified  in  the  condition,  and  the  mortgagee  re-  Plow.  173. 
fufe,  the  conclitlon  is  faved  for  ever.  5  Co,  114. 

Co.Lit.ao'j, 

And  upon  fuch  refufal  the  land  is  difcharged,  becaufe  upon  the  Co.Lit.209. 
tender  the  demife  is  void  ;  and  if  it  be  upon  a  feoffment,  the  con- 
dition Is  performed,  and  the  feoffor  may  re-enter.  But  the  money 
lent  doth  yet  remain  a  debt  or  duty,  becaufe  it  was  a  debt  by  the 
original  lending  of  the  money,  whether  it  had  been  fo  fecured  or 
not;  and  though  the  fecurity  fails,  according  to  the  words  of  the 
agreement,  yet  there  is  the  fame  natural  juftice  that  the  money 
ihould  continue :  but,  if  a  feoffment  were  made,  on  condition  of 
payment  of  a  fum  gratuitoufly,  to  re-enter,  If  it  were  refufcd,  there 
is  no  remedy. 

The  legal  tender,  or  payment,  m.uft  be  made  to  the  parties 
mentioned  in  the  condition  ;  becaufe,  to  make  fuch  a  tender  as 
will  be  a  legal  performance,  it  muft  be  made  according  to  what 
the  parties  have  exprefsly  agreed  on  in  the  condition. 

Therefore,  if  a  man  bargains  and  fells  lands,  with  provifo,  that  Dyer,  180, 
if  the  vendor,  before  fuch  a  day,  pay  fo  much  money  to  the  '^'" 
vendee,  his  heirs  or  affigns,  that  the  falc  fliall  be  void ;  the  vendee 
before  the  day  makes  his  executors,  and  dies,  and  the  vendor  ten- 
ders the  money  to  the  executors,  this  is  not  good,  becaufe  the 
word  njjigtis  mud  be  underftood  to  be  affigns  of  the  land,  in  its 
primary  and  original  fignificition ;  and  where  there  Is  an  exprefs 
provlfion  to  vi-hom  the  tender  and  payment  is  to  be  made,  the 
executor  Is  excluded  ;  for  exprejfum  fncit  cejfare  taciturn. 

But,  if  a  man  make  a  feoffment  in  fee,  upon  condition,  that  the  Co.Lit.zTo. 
feoffee  Ihall  pay  20/.  to  the  feoffor,  his  heirs,  or  affigns;  here,  5^0.96. 
the  primary  fignificatlon  of  the  word  ajfigus  fails,  becaufe  there 
can  be  no  affignment  of  the  land  of  which  he  hath  enfeoffed  an- 
other ;  and  fince  the  original  fenfe  of  the  word  falls,  led  It  fliould 
be  wholly  infignificant,  the  fecondary  fenfe  of  the  word  is  to  be 
taken,  vi-z,.  the  affignees  In  law,  which  the  executors  are  quoad  the 
perfonal  eftate  ;  and  therefore  the  payment  is  good  either  to  the 
executor  or  to  the  heir. 

If  the  condition  be  to  pay  the  money  to  tlie  feoffee,  in  mort-  C0.Llt.21o. 
gage,  his  heirs  or  affigns,  and  he  make  a  feoffment  over ;  it  is  In 
the  election  of  the  feoffor  to  pay  the  money  to  the  firff  or  fecond 
feoffee,  becaufe  by  the  words  he  may  pay  it  either  to  him  or  the 
affignee.  So,  if  the  firft  feoffee  die,  in  this  cafe,  he  may  pay  it 
to  his  heir  or  the  affigiiee,  for  the  fame  reafon  ;  nor  is  he  obliged 
to  take  notice  of  the  validity  of  the  fecond  feoffment,  to  which  he 
is  a  ftrangcr. 

But  if  the  condition  was,  that  the  feoffor  fliould  pay  it  to  the  Lit.  §3:?9. 
feoffee  at  fuch  a  day,  and  the  feoffee  die  before  the  day,  it  fliall  be  C0.Lir.2c9. 
paid  to  the  executor,  and  not  to  the  heir,  though  the  land  defcend 
to  the  heir;  for  during  the  fufpcnfion  of  the  condition,  which  is 
till  the  whole  time  is  elapfed,  the  land  Is  wholly  taken. to  be  a 
pledge  for  the  money,  and  the  money  to  be  a  perfonal  duty  to  the 
feoffee,  and,  confequently,  is  to  be  paid  to  fuch  perfon  as  repre- 
f-nts  him  ;  but  then  this  payment  muft  be  to  the  executor  of  ths 
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whole  fum  ;  for  a  partial  and  fraudulent  payment,  though  accepted 
by  the  executor,  is  really  no  performance  of  the  condition,  and 
therefore  the  intereft  remains  in  the  heir  at  law. 

Lit.  §  337.  If  the  condition  were,  that  the  feoffor  fhould  pay  fo  much  mo- 
ney to  the  feoffee,  without  limitation  of  time,  the  feofl'or  hath 
time  during  life  to  pay  the  money  to  the  feoffee  during  his  life  ; 
but  if  either  die  before  the  time,  which  is  fet  by  the  parties  for 
the  performance  of  the  condition,  is  elapfed,  the  feoffment  is  ab- 
folute  5  but  if  the  payment  were  to  be  made  to  the  feoffee,  his 
heirs  or  executors,  then  the  feoffor  hath  time  during  life. 
5  Co.  96.  If  a  man  make  a  feoffment  in  fee,  upon  condition,  that  the 

feoffor,  within  a  year  after  the  death  of  the  feoffee,  pay  to  his 
heirs,  executors,  or  adminiflrators,  100/.  that  then  the  feoflbr 
fhould  re-enter  j  the  feoffee  make  a  feoffment  over,  and  die ;  the 
feoffor  pay  the  100/.  within  the  year,  and  the  heir  pay  back  30  A 
this  is  a  partial  and  fraudulent  payment,  and  no  good  perform-? 
ance  of  the  condition,  to  defeat  the  eftate  of  the  feoffee :  but  if 
tiTe  whole  money  had  been  paid,  it  had  been  good,  becaufe  the 
payment  is  to  be  made  to  the  perfons  mentioned  in  the  conditioHj, 

f  and  not  to  the  afhgnee  of  the  land,  who  is  not  named  therein. 


(E)  Of  the  Equity  of  Redemption  and  Foreclofure  ; 
And  herein, 

I.  Who  may  redeem,  and  by  whom  the  Mortgage  Money  fliall 

be  paid. 

Hard.  465.  A  LTHOUGH,  after  breach  of  the  condition,  nn  abfolute  fee- 
•'^  fimpi  is  veiled  at  co^nmon  law  in  the  mortgagee  •,  yet  a  right 
of  reden)ption  being  flill  inherent  in  the  land,  till  the  equity  of 
redemption  be  foreclofcd,  the  fame  right  (liall  defcend  to  and  is 
vefted  in  fuch  perfons  as  have  a  right  to  the  land,  in  cafe  there  had 
been  no  mortgage  or  incumbrance  whatfoever  :  and  as  an  equi* 
table  performance  as  effettually  defeats  the  intereft  of  the  mort- 
gagee, as  the  legal  performance  doth  at  common  law,  the  condi- 
tion ftill  hanging  o\er  the  eflate,  till  the  equity  is  totally  forc- 
ed) Vern.  clofed  ;  on  this  foundation  it  hath  been  held,  that  a  {a)  perfon, 
^93-  who  comes  in  under  a  voluntary  conveyance,  may  redeem  a  mort- 

gage j  and  though  fuch  right  of  redemption  be  inherent  in  the; 
{b)  Vcrn.      land  {b),  yet  the  party  churning  the  benefit  of  it,  muft  not  only 
1^82.  than,  f^^t  f^y^i^  ^^^Yi  right,  but  alfo  fliew  that  he  is  the  perfon  entitled 
to  it.  . 

2  Chan.  As  the  heir  at  law  is  regularly  entitled  to  the  benefit  of  redemp- 


/v/tit.        ^'°"'  ^'^  '^  ^'^°  entitled  to  the  affjflance  of  the  perfonal  eftt^te  of  - 
Hc-irand       the  mortgagor  for  that  purpofe  j  according  to  the  do£lrine  efta-  I 
bliOied  in  the  courts  of  equity,  that  the  perfonal  eflate,  in  the 
hands  of  the  executor,  fliall  be  employed  in  eafe  of  the  heir,  by 
whatever  means  the  heir  becomes  indebted  as  heir ;  for  the  per- 
fonal ellate  having  received  the  benefit  by  contraaing  the  debt,    i 

and    I 
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and  the  real  being  confidered  only  as  a  pledge  for  it,  it  is  but  rea- 
fonable  that  fatisfaftion  Ihiould  be  made  out  of  it ;  according  to 
the  common  rule,  ^lifentit  commodum  fcntire  debet  is'  onus. 

And  on  this  foundation  it  hath  been  frequently  held,  that  if  a  iSaik.  449. 
man  mortgage  lands,  and  covenant  to  pay  the  money,  and  die,  the  ^\'  "'•  \-^°> 
perfon.il  eltate  of  the  mortgagor  (hall,  in  favour  of  the  heir,  be  pockiey/' 
appii'..d  in  exoneration  of  the  mortgage.  i  Vem.  36. 

King  V. 
V.  Kinj;,   5  P.  Wms.  360.     Galton  v.  Hanccck,  7.  Ark.  a-?6.     Robinfon  v.  Gee,  1  Vez.  251,     Earl 
ot  iieivedeie  V   Kothfort,  6  Dr.  i'.  C.  520.     Ph. lips  v.  Philips,  a  Br.Ch.  Rep.  Z73.] 

Alfo  it  is  held  by  fome  opinions,  that  this  benefit  fhali  not  only  (a)  2  Chan. 

extend  to  the  hrir  at  law,   or  hares  ?iariis,  but  alfo  to  an  [a)  hcsres  ^^-  ^'• 

facias^  from  a  prefumption,  that  it  is  the  intention  of  the  teltator,  ^'^,     ^"*" 

that  l)e   fliould  have  ail  the  privileges  of  the  h.zres  natits :   And  (t)  Chan. 

{h)  fome  even  hold,  that  an  ordinary  devifee  (hall  have  ihis  bene-  ^^  ^''^' 

fit:  but  as  to  this  lafl  point  it  hath  been  {c)  held  otherwife;  and  Lteicafea 

that  if  a  man  mortgages  his  land,  and  then  devifes  it  to  J.  S.  or  contrarj  de- 

to  ^.  for  life,  the  remainder  in  fee  to  B.,  that  there  the  charge  doth  f"'"'n'<tion 

pais   with  the  eilate,   there  appearing  no  intention  of  the  teilator  TherV  the 

that  he  fliould  have  it  difcharged  [d).  defe  dant's 

teft  .cor  hav- 
ing made  a  mortgage  of  his  lands  for  a  confi.^e  able  fum  of  nioney,  by  his  will  appointed  them  to  be  fold 
for  payiTien>  of  h  s  mort  a^e-mone.y,  a  d  arierwjrds  deviled  the  land^  lo  in  mortgage,  as  to  one  mo'ufy 
theu'of  to  .h"  p  a  ntiir,  &c.  and  made  the  dftcixJan:  I'xecutor,  and  dcVifed  the  pcifonal  eftote  to  his 
executor  fir  the  j.ayment  of  his  debts  :  "J  he  tingle  queltion  was,  Whether  the  perfonal  ettate  fhouli 
be  a;iplied  to  difchatge  tlie  mortgage  for  the  benefit  I'f  the  devifee  ?  And  it  was  accidi.'d  at  the  Ro.is, 
that  the  perfonal  eftatc-  ftioui^  be  fo  applied  for  the  advantage  of  the  dcvif'c,  and  that  deciee  was 
CO  firmed  by  the  Lords  Comni  llioners  Johnlon  v.  iVIIlkicp,  2  Vern.  iiz  —  In  the  cafe  of 
Poikley  and  Pockley,  i  Vern.  36-  it  was  detent  ined,  that  luch  debt  on  mortgage  would  lellen  the 
widow's  cuftomary  moiety  in  tlie  province  of  York  j  for  ihe  culloin  canpoC  take  pUce  until  after 
the  dtbti  paid.  — So,  a  mortgage  (h.iii  be  paid  out  of  tiie  perfonal  ctlaie,  in  preien-nce  tJ  th^ 
cu:iomary  or  orphanage  part  of  the  cuftom  of  Lon  on.  Dail  v.  Lad,  ciied  i  P.  V.  ms.  335. — - 
And  wheie  lanJs  are  lubjeft  to,  or  deviled  for,  payment  of  uelils,  fuch  lands  thai!  be  liable  to  dif- 
charge  mortgaged  lands  t-ilhcr  deicended  or  devife.'.  Cartholomev^  v.  May.,  I  Aik  43-?.  M-Trchioiiefs 
of  Tweedale  v.  Coventry,  i  Br.  Ch.  Rep.  240.  Even  thcugji  the  mortgaged  lands  be  devife. 1,  exprcfsly 
Jul'jcci  tc  the  imuniirui.ce.  Serle  v.  St.  Eioy,  2  P.  Wins.  366.  So,  l^ncs  defcenrted  fhall  cxorerate 
mortgaged  lands  dcvifed.  GaUgn  v  Hancock,  2  Atk.  az\..  So,  unincu'vbereJ  lands  and  mo'-tgjgej 
laiidj,  both  being  fpecifically  de\ireJ:  (but  expielsiy  '♦  lifter  payment  cf  nil  debts,''')  fhall  contiibate  in 
dlfcharge  c(  fuch  moitgage.  Carter  v.  Barnirdifto.i,  a  P.  Wms.  i;oi;.  z  Bi.  P.  C  1.  In  al  thefe 
cafe^,  the  debt  being  confjdcrtd  as  ihe  ferfoii^I  debt  of  the  tcjiutcr  himfelf,  the  charge  on  the  real  elUce 
is  merely  CvUateral  j 

So,   if  the  mortgagor  conveys  away  the  equity  of  redemption,  2Saik.4i;o. 
the  purchafer  ftiall  not  have  the  benefit  of  the  perfonal  eilate,  but  "^ '■''""•  3  • 
jnult  take  it  cum  on  ere. 

It  has  likewife  been  held  by  fome  opinions,  that  the  heir  of  the  aSaik.  449. 
mortgagor  ftiaU   have  the  benefit  of  the  perfonal  crtare  to  pay  Vern.436, 
off  the  mortgage,  though  there  be  no  covenant  in  the  mortgage-  chan.  61. 
deed  for  the  payment  thereof  j  becaijfethe  mortga$2;e-mGney  isji  [(c)  This 
debt,  whethe^_there_be  any  expre^  covenanTfoFthe  jjayment^^    guarded 

?£32i;.  .  isno'wger 

pecefTary  :  the  law  is  now  dearly  fet  led  as  here  laid  down.  For,  by  Lord  Talbot,  in  King  v  King, 
3  P.  Wms.  358.  evej^y^mortgagc  implies  a  loan,  and  every  loan  ijnplijs^_dcbt ;  and  thougn  there  be 
uo^overiant  01  bond,  yet  the  perloial  t (late  of  the  borrower  of  cour'e  remains  liable  to  pay  cTT  the 
inortgage.  Hehte^a  decree  of  Lord  Haicourt  in  the  cue  of  the  mortgage  of  a  fliip,  v/here  the  fhip 
was  taken  at  fea,  and  there  was  no  covenant  for  payment  of  the  money  \  and  though  the  ihip  could  not 
projerly  be  faid  to  be  in  nature  of  a  pawn  or  depijitum,  fiiice  the  mortgngor  had  failed  wiih  the  lame 
{^  l£ij  nevcfihelels  the  executora  of  the  mortgagor  were  decreed  10  pay  tue  mpjiey  for  which  the  ftiip 
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wjs  mortgiiged.  So,  it  is  in  the  caft  nf  WelA  mortgages  (Howel  v.  Price,  infra),  where  no  day  Is 
appointed  for  the  payment,  but  the  maiter  is  lel't  ac  Lrge.  And  lee  Baiih  v.  Hyham,  2  P.  Wms.  455. 
S.P.] 

[Howell  V.  But  where  a  mortgage  in  fee  was  made,  redeemable  at  Mich. 
I'rice,  Pr.  1-702,  or  any  other  Mich,  day  following,  on  fix  months  notice; 
Gi'lb^tq!  and  there  was  no  covetiant  for  payment  of  the  mortgnge-money  ; 
Rep.  ic6.  it  was  held  by  my  Lord  Cliancellour  Coiuper,  that  the  mortgagor 
S.ii.tondem  ji^ving  deviled  his  perfonal  eRate  to  his  wife  and  daughter,  and 
aVe'n.yoi.  having  during  his  lite  paid  the  inters  ft  of  the  mortgage,  the  per- 
S.  C.  It  fonal  ertate  (hould  not  be  applied  in  eafe  and  exoneration  of  the 
appears ffom  ^.^^j  qI^^^q    for  the  benefit  of  the  heir  at  law;  for,  as  he   faid, 

the  report  ,  ,     .  r  r    i_  i_ 

in  Pr.  in  there  bemg  no  covenant  tor  payment  ot  the  money,  there  was  no 

Ch.et  Gill),  contrail  at  all  between  them,  neitJier  exprefs  nor  implied;  nor 

^l^  ''^T  would  any  a£tion  lie  againft  the  mortg.igor  to  fubjecl  his  perfon, 

cree  upon  or  Compel  himi  to  pay  this  money ;  but  this  was  in  the  nature  of  a 

theargu-  conditir,nal  purchafe,  fubje£l:  to  be  defeated  on  payment  by  the 

o^ein'  ^  '^  mortgagor,  or  his  heirs,  of  the  fum  flipulated  bv.twecn  them,   at 

17;?,  to  any  Mi^h.  day,  at  the  election  of  the  mortgagor,  or  his  heirs;  fo 

which  pe-  ^hat  here  was  an  evf.rlailing  fubfifting  right  of  redemption,  de- 

thiich'ii^-  fcendible  to  the  heirs  of  the  mortgagor,  which  could  not  be  for- 

ries  ifter,  feitcd  at  law  like  other  mortgages ;  and  therefore  there  could  be  no 

but  that  pre-  equity  of  redemption,  or  any  occafion  for  the  afliftance  of  the 

cedents  were        '        '     ,  ,'..„.,'  ,  ,    ,  , 

otaeredtobe  court ;  but  the  piamtitis  might  even  at  law  defeat  the  conveyance, 

feaicbed.  by  performing  the  terms  and  conditions  of  it ;  which  were  not 

The  fame  limited  to  any  particular  time,  but  might  be  performed  on  any 

ported  by  Mich,  day,  to  the  end  of  the  world  ;  and  fince  here  was  no  cove- 

Peere  wii-  nant  or  contract,  either  exprefs  cr  implied,  to  charge  the  per- 

"n Tutc"*^  fonal  eftate  of  the  mortgaeor,  he  thought  there  was  no  reafon 

ilageof  the  to  lay  the  load  of  this  debt  upon  that  which  was  given  to  other 

caufe,  viz.     perfoHS. 

in  1 7 1 7, 

upon  the  equity  referved  after  the  trial  of  an  ifl"ue  that  had  been  direfted  by  the  court.     Upon  that 

occafion  Loio  Chanceilour  feemed  to  be  ftrongly  cf  opinion,  that  the  pt;rfonal  eltate  ihoula  be  .ipplied 

in  eale  of  the  real,  the  teftator  having  faid  in  his  will,  that  his  executors  ftould,  by  his  peifonal  eflate, 

pay  ai.Q  levy  his  debts  ;  and  this  mortgage-money  being  a  debt,   his  Lcrdlhip  decreed  accordingly. 

J  P.  Wms.  agi.     1  Eq.  Ca.  Abr.  tit.  Heir  and  Anceilor  (Ej,  pi.  7.] 

ftSaik.45o.       Alfo,  if  the  grandfather  mortgages,  and  covenants  to  pay  the 
mortgage-money,  and  the  lands  defcend  to  his  fon,  and  his  fon 
dies,  having  a  perfonal  eftate  and  a  fon  ;  the  fon's  perfonal  eftate 
fh.iU  not  go  in  aid  of  this  mortgage. 
Abr.  Eq.  So,  if  an  heir  has  lands  defcended  to  him,  incumbered  with  a 

v.^fenwck''  mortgage,  and  he,  before  any  application  made  by  him  to  have 
aid  of  the  perfonal  eftate,  difpofes  of  them,  he  cannot  after- 
wards come  upon  the  perfonal  eftate ;  for  the  equity,  which 
an  h-ir  has,  is,  that  the  lands  may  defcend  clear  to  the  fa- 
mily. 

|_ Where  the  real  eftate  is  originally,  or  afterwards  becomes /ri- 
morily  liable,  the  real  eftate  fliall  be  firft  applied,  though  a  covenant 
is  added,  or  a  bond  given;  for  fuch  covenant  or  bond  is  only  in- 
tended as  a  collateral  fecurity  to  the  land,  and  cannot  alter  the 
fund.    In  Bagot  v.  Oughtouy  i  P.  Wins.  347.  land  defcended  to  the 

wife 
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wife  fubje£l  to  a  mortgage  made  by  her  father ;  on  an  afTignment 
of  the  mortgage,  the  hufband  covenanted  for  the  payment  of  the 
money  to  the  afTignee  :  it  was  decreed,  that  the  hulband's  perfonal 
eftate  was  not  liable  to  exonerate  the  mortgaged  premifes,  for  the 
debt  was  originally  the  father's,  and  continuing  to  be  fo,  the  cove- 
nant was  an  additional  fecurity  for  the  fatisfaction  only  of  the 
lender,  and  not  intended  to  alter  the  nature  of  the  debt. 

George  Evelyn^  the  defendant's  father,    and  grandfather  to  the  Evelyn  t. 
plaintiffs,   had  three  fons,  Johiy  George,  and  the  defendant  Edward  ^p''^' 
Evelyn;  George,  the  father  (bei'ig  tenant  for  life,  remainder  to  his   ^gi.  Fitzg. 
eldelt  fon  John,  in  tail  male  ot  part  of  the  premifes)  together  with  131.  S.c, 
his  elded  fon  John,  on  the  20th  OEiober  1608,  by  deed  and  reco-  ^°'"  ^^* 
very,  fettled  certaui  eltates  m  ltri<lt  lettlement,  with  a  power  to 
George,  the  father,  by  deed  or  will,  to  charge  by  leafe,  mortgage, 
or  otherwifc,  the  premifes  limited  to  himfelt  for  life,  with  raifmg 
,or  paying  any  fum  not  exceeding  6cco/.     George^  the  lather,  in 
purfuance  of  the  power,  mortgaged  part  of  the  faid  land  for  1000/. 
for  the  term  of  1000  years.     This  mortgage  afterwards,  by  niefne 
afiignments,  became  vefted  in  Sir  "Thomas  Pope  Blunt,  with  a  cove- 
nant, from  George  Evelyn,  the  fon,  for  payment  of  the  mortgage- 
money,  and,  on  the  fame  affignment,  Sir  Thomas,  the  mortgagee, 
covenanted  to  re-aflign  to  George  Evelyn,  the   fon.     Afterwards 
George  Evelyn y  the  father,  died  ;  then  John  Evelyn,  the  eldeft  fon, 
died  without  iffue,   upon  which  George,  the  fecond  fon,  entered 
upon  the  premifes  compiifed  in  the  fettlement,  and  died  inteflate, 
leaving  the  defendant,  Mary,   his  widow,   and   three  daughters. 
Then  Edivard  Evelyn  and  his  fon  (the  nextrem-^Incier-man  in  tail) 
inftituted  a  fuit  againfh  Mrs.  Evelyn,  the  mother  (afterwards  mar- 
ried to  Governor  Bohun)  being  the  adn-.iniilratrix  of  her  former 
hufband,  George  Evelyn,  praying,  that  the  perfcnal   eftate  of  her 
late  hufband  ihould  be  applied  towards  paying  off  the  mortgage  of 
1500/.  and  in  exoneration  of  the  real  eftate.     But  it  wns  held  by 
the  Lord  Chancellour,  affifted  by  the  Lord  Chief  Juftice  Raymond, 
and  the  Mailer  of  the  Rolls,  that  the   perfcnal  eflate  of  the  fon 
fhould   not  be  applied    to   pay  off  this   mortgage,   made  by  the 
father  ;  becaufe  the  charge  was  made  by  the  father  in  purfuance 
of  the  power  contained  in  the  fettlement ;  and  as  he  had   fuch 
power,  the  defendant  Edward  van'A.  be  contented  to  take  fuch  land 
cum  onere ,-  and  notwithflanding  that  the  fon  did  afterwards,  on 
the  affignment  to  Sir  Thomas  5/««/j  covenant  to  pay  the  mortgage- 
money,  yet,  fince  the  land  was  the  original  debtor,  this  covenant 
from  the  fon  would  be  confidered  only  as  a  fecurity  for  the  land. 

Gilbert,  the  late  Earl   of  Coventry,  on  his  marriage  with  the  Earl  3n<^ 
daughter  of  Sir  Strenfljam  Mailers,  (the  Earl  being  but  tenant  for  Counters  of 

Tf  •   U  >  ,  .      -^         .'  >  r    1         .^  ,•  Coventry, 

Jiie,  With  a  power  of  making  a  jointure  of  lands,  not  exceeding  2  w.ll.  222. 
500/  />fr  fl«;j«/«,  on  any  wife  he  fhould  marry)  covenanted,   in  Strange, 
confideration  of  the  intended    marriage,  that  he,  or  his  heirs,  5>6-  ^-  ^' 
would,  alter  the  marriage,  according  to  the  power  given  him  by 
his  father's  will  or  otherwife,  fettle  500/.  per  annuni  on  his  wife 
for  her  jointure  ;  and  it  being  in  proof,  that  the  late  Earl  diredcd 
his  fteward  to   look  over  the  rent-rolls,  for   a   fit  part   of  the 

eflate 
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cflate  to  make  good  the  jointure,  and  that  afterwards  the  jointnrcv 
deed  was  engroll-d,  but  not  executed  j  tliough  this  ucpemifd  only 
on  a  covenant,  yet  the  jointure  of  /tviJ  being  tlie  chief  thitig  in 
view,  the  decree  was,  that  the  laud  Ihould  be  fettled,  and  the 
covenant  not  made  good  out  of  t\\c  pfrfoiial  ijJate. 

And  ^o  in  tlie  cafe  of  Edwards  and  Freeman,  though  the  wife's 
jointure,  and  the  daughter's  portion  were  fecurcd  by  articles, 
which  were  never  completed  by  a  fcttlcment,  yet  thofe  articles 
being  to  fettle  lands,  and  the  covenantor  leaving  lands  fufHcient  to 
anfwcr  them,  it  was  decreed,  that  the  daughter's  portion  fhould 
be  raifed  cut  of  the  lands,  and  that  the  perfonal  eftate  of  Mr. 
Freeman,  the  covenantor,  (hould  not  be  ajiplied  in  exoneration 
thereof.  But  it  is  to  be  obferved,  that  in  the  latter  cafe,  particu- 
lar lands  were  agreed  to  be  fettled,  and  confequently,  that  the 
covenant  was  a  lien  upon  thofc  lands. 

The  fon,  tenant  in  fee,  on  an  affignment  of  the  ancefl:or's 
mortgage,  covenanted  with  the  allignee  lor  payment  :  yrt  it  was 
determined,  that  the  perfonal  fecurity  was  only  auxiliary^  and 
both  principal  and  intereft  were  charged  primarHy  on  the  hind  ; 
for  although  the  intereft  had  accrued  during  the  pofleflion  of  the 
fon,  the  intereft  mull  follow  the  principal,  and  be  charged  on  the 
fame  fund, 

A.  purchafed  an  eftate  for  90/.  which  was  at  that  time  mort- 
gaged for  86/.,  and  he  covenanted  to  pay  86/,  to  the  mort^^^agee, 
and  4  /.  to  the  vendor  •,  the  court  admitted  the  rule  of  law  above 
mennor.ed,  but,  in  this  particular  cafe,  thought  that,  although  the 
covenant  was  with  the  vendor  only,  and  the  vendee's  perfonal 
eftate  not  liable  in  that  refpedl  to  the  mortgagee,  yet  the  words 
were  fufficientiy  ftrong  to  fliew  an  intention  in  the  vendee  to 
make  it  his  perfon.d  debt, 

iV.  was,  before  her  marriage,  indebted  to  fundry  perfons,  and 
entitled  to  the  inheritance  of  lands,  charged  with  the  payment  of 
fundry  fums ;  and  before  her  marriage  entered  into  articles, 
whereby  the  eftates  were  to  be  fettled  to  the  hufband  for  Yiie,fans 
wafte,  remainder  in  like  manner  to  wife,  remainder  to  the  ifllie  of 
the  marriage,  ren^ainder  to  the  wife  in  fee  ;  the  marriage  took 
effect,  and  the  hulband  being  prefled  for  payment  of  the  wife's 
debts,  and  having  alfo  occafion  for  a  farther  fum  of  money,  they 
borrowed  1300/,  of  the  wife's  fifter  (the  original  plaintiff  in  the 
caufe),  and  fccured  it  by  mortgage  of  the  wife's  eftate,  and  the 
huft)and  covenanted  for  payment  of  the  whole  money,  and  alfo 
executed  a  bond  conditioned  for  payment  of  the  money,  according 
to  the  provifos  in  the  mort-age.  Subject  to  this  mortgage,  the 
]and3  were  fettled  on  the  huftiand  for  life,  remainder  to  the  iflue  of 
the  na.irriage,  remainder  to  the  wife's  fifter  (the  mortgagee)  in  fee. 
N.  died  without  iflue  j  and  the  phiintiff  was  the  devifee  of  the 
fifter,  v/ho  brought  his  bill  againft  iV.'s  huftjand  for  the  payment 
of  the  mortgage-money.  But  the  Lord  Chancellour  held,  that 
although  part  of  the  money  was  raifed  for  the  huftjand's  ufe,  yet 
the  mortgage  being  a  fingle  tranfadion,  he  muft  fuppofe  the  in- 
tention of  the  p^jtki)  to  be  upifoiRi,  and  that  fuch  intention  was 

to 
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to  charge  the  wife's  ellate  with  the  whole  debt ;  and  his  Lordflitp 
difmilled  the  bill,  fo  far  as  it  fought  to  compel  the  huPoand  to 
exonerate  the  land,  but  diredled  him  to  keep  down  tlie  intcrefl 
during  his  life. 

L.  had  purchafed  feveral  eftates,  fubje£l  to  mortgages,  with  Forrefter 
regard  to  one  of  which,  he  entered   into  a  covenant  to  pay  the  ^  ^^'^^V 
mortgage-money,  for  the  purpofe  of  indemnifying  a  trufteejand  jiie^y^j. 
9S  to  another,  Vv'hich  was  only  part   of  an   eftate  fubje6l  to  a  Vide  z  v. 
mortgage,  upon  fplitting  the  incumbrance,  both  parties  covenanted  ^^^-  ^^♦* 
to  pay  thf  ir  refpedtlve  (hares,  and  indemnify  each  other  ;  Lord 
Hardiuiike  thought,  that  thefe  covenants  would  not  have  the  elFedt 
of  making  the  mortgages  perfonal  debts  of  the  vendee,  they  having 
been  entered  into  for  particular  purpofes,  and  declared  his  opinion 
accordingly  in  the  decree. 

Sir  IV.  0.,  by  his  will  of  the  5th  Fehruaij  1739,  taking  notice,  Perkins  v, 
that  his  daughter  C.  was  deaf  and  dumb,  and  that  B.  had  taken  Baynton, 
care  of  her,  dcvifed  certain  real  and  perfonal  Citate  to  J,  i?.,  her  \^  ao™^i. 
he.rs,  executors,  and  adminiftrators,  in  truft,  by  fale,  or  felling 
timber  to  pay  all  his  debts,  and  diretled  that  J.B.  fhould  receive 
the  r  nto  and  produce  of  his  real  and  perfonal  eftate  without 
account,  ouri:;^  his  daughter's  life,  flie  maintaining  his  daughter; 
ana  after  the  death  uf  his  daughter,  he  gave  all  his  real  and  per- 
gonal eltate  whatfoever  to  J.  B.  in  fee,  and  appointed  her  fole  exe- 
cutrix j  Sir  W.  0.  died,  March  1740,  arid  J.  B.  proved  the  will; 
Sir  TV.  0.,  in  his  lifetime,  mortgaged  part  of  his  eftate,  for  fecur- 
ing  1500/.  and  intereft,  which  remained  a  charge  at  his  death. 
J.  B.  paid  oiF  500/.,  part  of  this  1500/.,  and  afterwards  borrowed 
u  farther  fum  of  2500  /.  on  mort^^age  of  the  eftates,  which  money 
was,  in  the  mortgage-deed,  exprefsly  recited  to  have  been  bor- 
rowed, to  enable  her  to  difcharge  Sir  W.  O.'s  debts.  J.  B.  after- 
wards died,  and  on  the  difpofition  made  by  her,  and  thofe  claim- 
ing under  hej*,  of  the  property  of  Sir  W.  0.,  this  caufe  was 
inftituted.  The  caufe  was  firft  heard  before  Lord  Bathurft^  on 
the  igth  February  1777,  when  the  court  dcclai-ed,  that  the  fum 
of  1500/.,  part  of  the  3500  A  was  not  to  be  confidered  as  a  debt 
pf  the  faid  jf.  B.y  but  was  to  remain  a  charge  on  the  real  eftate, 
and  diretSled  an  account  of  her  perfonal  eftate.  By  an  order  made 
on  rehearing,  on  the  13th  of  AugiiJ}  1781,  that  part  of  the  decree 
was  reverfed,  and,  inftead  thereof,  it  was  declared,  that  the  faid 
fum  of  1500/.  appearing  to  have  been  a  charge  made  on  the  eftate 
pf  the  faid  Sir  IV.  0.  in  his  lifetime,  and  remaining  fuch  at  his 
death,  was  to  be  confidered  as  a  continued  lien  thereon  ;  and  that 
the  fubfequent  charge  made  on  the  eftate  by  the  faid  J.  B.,  being 
exprefled  in  the  mortgage-deed  to  have  been  made  for  the  purpofe 
aforefaid,  the  fame  together,  with  the  1500/.,  amounting  in  the 
whole  to  the  fum  of  3500/.,  wag  to  be  confidered  as  remaining  a 
f  barge  en  the  faicj  eftates. 

G.  D.  mortgaged  lands  to  l^^.  C,  to  fecure  payment  of  5000/.  Shafro  v. 
with  intcreft,  at  5  per  cent,  and  by  will,  of  22d  of  May  1723,  de-  J^'^fj"']'^' 
yifed  the  lands  to  his  nephew  G.,  in  tail-male,   remainder  to  the  ThlrJowe, 
jplaifttiff  in  tail-male,  remainder  oyer,  and  died  in  the  fame  month.  Feb.  1786. 
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aP.  Wms,    In  1725,  G.  S.  fuffered  a  recovery  to  himfelf  in  fee.     The  mort- 
664.  note  I.  gagee  calling  for  his  money,  /F.  G.  agreed  to  advance  5000/.  at 
/^ per  cent,  on  aflignment  of  the  mortgage,  which  accordingly,  by 
indenture  of  4th  of  June  1725,  v/as  alligned  to  him,  with  provifo 
for  redemption  on  payment  of  the  principal  and  intered  at  ^per 
cent.f  and  G.  5.,  for  himfelf,  his  heirs,   executors,   and  admini- 
ftrators,  covenanted  with  li'^.  G.,  that  he,  his  heirs,  tsfc.j  or  fome  or 
one  of  them,  would  pay  to  W.  G.  the  faid  principal  and  intereft, 
in  manner  therein  mentioned.     In  1779,  G.  S.  agreed  to  raife  the 
intereft  to  5  per  cent.,  and  by  deed  covenanted  with  the  mortgagees, 
that  the  eftate  fhould  remain  a  fecurity  for  the  5000  /.,  with  intereft 
at  ^per  cent.f  and  that  he,  his  executors,  ^c.  would  pay  fuch  in- 
tereft for  the  fame.     In  January  1782,  G.  S.  died,  the  intereft  on 
the  mortgage  being  in  arrear  f^r  about  10  months;  and  the  bill 
v/as  brought  (amongft  other  things)  cu  have  the  5000/.  and  intereft 
paid  out  of  the  perfonal  eftate  of  G.,  or  at  leaft  the  arrear  of  in- 
tereft due  at  his  death,  and  the  additional  i  per  cent,  charged  by 
the   deed   of  I'J'j^f   but  the  Lord   Chancellour  was  clearly  of 
So,  Earl  of    opinion,  that  the  perfonal  eftate  ought  not  to  dif  harge  the  mort- 
Tankerviile  gage,  the  land  being  the  primary  fund.    His  Lordfhip  alfo  thought 
aBr.  Ch.'     ^^'^^  *^^  intereft  muft  follow  the  jiincipa',  and  that  the  contra<!;i 
Rep.  57.       for  the  additional  intereft,  turning  upon  the  fame  fubjedl,  muft  be 

in  the  nature  of  a  real  charge. 
Wiifon  V.  A  real  eftate  charged  with  a  fum  of  200/.    as  a  bounty,  was 

Earl  of         holden  to  be  primarily  liable,  though  the  perfonal  eftate  was  alfo 
atThe"RoUs,  fubjcdted  by  the  covenant  of  the  donor. 

feb.  17S5.    2,  Cox's  P.  Wms.  664,  note. 

Duke  of  A  leafehold  eftate  had  been  mortgaged  by  the  teftator's  father 

hU^o""'  to -^^-j  for  6500/.,  and  had,  fubjcd  to  that  mortgage,  devolved 
I  Br.  ch.  upon  him  on  the  death  of  his  father  ;  afterwards  the  mortgage 
Rep.  454.  was  afligned  by  the  defire  of  the  teftator  to  //.,  who  advanced  him 
a  farther  fum  of  100/.  upon  it,  and  the  teftator  conveyed  other 
eftates  as  an  additional  fecurity  to  the  mortgagee.  The  teftator 
then  made  his  will,  and  thereby  devifed  as  follows  : — *'  I  give  and 
*'  devife  to  A.  and  B.,  their  executors,  adminiftrators,  and  afligns, 
*'  all  thofe  my  manors,  lands,  ks'c.  in  L.^  to  have  and  to  hold  to 
"  them,  from  the  time  of  my  deceafe,  for  the  term  of  99  years, 
*'  upon  the  truftshertinafter  mentioned."  He  then  gave  the  real 
eftate  fubje£l  to  the  term,  and,  in  default  of  iiTue  of  his  own  body, 
to  the  plaintiff  for  life,  remainder  to  his  firft  and  other  fons,  in 
ftri£l  fettlement,  with  remainders  over,  and  afterwards  declared  as 
follows  : — "  I  do  hereby  declare,  that  the  term  and  eftate,  fo  as 
«'  aforefaid  limited  to  them  the  faid  A.  and  B.y  ^c,  is  upon  the 
«  fpecial  truft  and  confidence,  and  to  the  intents  and  purpofes 
"  following  ;  that  is  to  fay,  upon  truft,  that  they  the  faid  A.  and 
♦'  B.^  iffc.  fhall,  out  of  the  rents  and  profits,  or  by  mortgage, 
"  aflignment,  or  demife,  of  all  or  any  part  of  my  before-men- 
"  tioned  manors,  Is'c,  or  any  of  them.,  for  all  or  any  part  of  the 
*'  faid  term  of  99  years,  or  otherwife  as  to  their  difcretion  ftiall 
«  feem  meet,  levy  and  raife  fo  much  lawful  money  of  Great 
«•  Britain  as  will  be  fufficient  to  pay  and Jaiisfy  all  the  debts  JJhall 

«   Blue 
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^^  Give  at  the  thne  of  my  deceafe^  my  funeral  charges,  and  all  the 
**  legacies  and  funis  of  money  given  by  me  in  and  by  this  my 
"  will,  and  pay  and  apply  the  fame  accordingly.  And  my  will 
"  and  mind  is,  that  after  fo  much  money  (hall  be  raifed  as  Ihall 
*'  anfwer  the  purpofes  aforefaid,  together  with  all  cofts,  ^c,  the 
*'  faid  term  fhall  ccafe  and  determine."  He  then  dcvifed  as  fol- 
lows : — "  I  give  and  devife  to  my  brother  M.  B.y  his  executors  and 
"  admlniftratbrs,  all  that  the  manor  of  Eajl  and  Wejl  Deepingy 
*'  holden  by  leafe  from  the  crown,  fubjeft  to  the  yearly  rent  and 
"  covenants  referved  in  the  faid  leafe,  and  alfo  fubjedl  to  the 
"  mortgage  thereon  to  iV.,  for  6500  /.;  but  in  cafe  my  faid  brother 
**  {hall  not  be  living  at  the  time  of  my  deceafe,  then  I  give  the 
*'  faid  eftate  and  premifes,  with  the  appurtenances,  fubje6t  as 
"  aforefaid,  to  fuch  perfon  as  (hall  be  entitled  to  the  freehold  of 
**  my  real  eftate  at  the  time  of  my  deceafe,  by  virtue  of  the  afore- 
*'  faid  limitations  of  this  my  will."  And  towards  the  end  of  his 
will  he  devifed  as  follov/s :  "  Item^  I  alfo  give  all  my  houfehold 
"  goods,  and  all  other  my  goods,  chattels,  effetls,  and  perfonal 
"  eftate.  whatfoever,  unto  my  faid  brother  M.  B.y  if  he  ihall  be 
*'  living  at  the  time  of  my  death  ;  but  in  cafe  he  fhall  be  then 
**  dead,  I  give  and  devife  the  fame  to  fuch  perfon  as  fhall  be  en- 
'*  titled  to  the  freehold  of  my  real  eftate,  under  and  by  virtue  of 
"  the  limitations  in  this  my  will."  ^c.  M.  B.  died  in  the  life- 
time of  the  teftator,  and  the  plaintiff  became  eptitled  under  the 
limitations  in  the  will  to  the  real  eftate.  And  one  queftion  was. 
Whether  the  term  bequeathed  by  the  teftator  for  payment  of  debts 
was  liable  to  the  mortgage-debt  on  the  leafehold  eftate  .''  Et  per 
iuriam,  with  rcfpeft  to  the  leafehold  eftate,  the  charge  under  which 
it  came  to  the  tejlator  ivas  prior  to  his  purchaftng  2/,  afid  inherent  in 
the  ejlatey  and  the  eftate  itfelf  was  left  liable  to  anfwer  it,  and 
neither  the  perfonal  eftate,  nor  real  eftate,  ought  to  be  charged 
with  that  debt ;  for  when  a  man  purchafeth  an  equity  of  redemp- 
tion, yJ/^/ct?  to  incumbrances,  that  fhould  be  a  real  incumbrance 
following  the  land,  and  not  a  perfonal  one.  And  the  difference 
between  an  eftate  defcended  and  one  purchafed  was  nothing, 
unlefs  the  circumftance  of  purchafing  created  the  difference,  but 
that  afforded  no  argument.  The  queftion  then  was,  Whether 
affigning  the  mortgage  from  N.  to  H.y  and  covenanting  for  pay- 
ment of  debts,  altered  the  cafe,  and  made  it  the  debt  of  the 
teftator  .''  and  it  was  clear  that  it  did  not ;  for  although  where  a 
man  transferred  a  mortgage,  and  covenanted  for  the  payment  of  the 
debt,  according  to  the  rule  of  law,  he  made  it  his  own  debt,  and 
made  himfelf  Vvd\At  to  be  fued  upon  that  covenant ;  yet  the  cafe  of 
Evelyn  v.  Evelyn  had  decided,  that  though  he  might  be  at  law  Irfra, 
liable,  yet,  while  there  were  real  njfets  fufficient  for  the  payment  of 
the  incumbrance,  they  fhould  be  applied  for  that  purpofe  \  and  it 
was  to  be  underftood,  with  refpec!!;!:  to  fuch  tranfa£^ion,  that  the 
party  did  It  by  way  oi ciccommoduting  the  charge^  and  not  of  making 
the  debt  his  own. 

Another  queftion  in  the  preceding  cafe  was,  Whether,  when  the 

teftator  mortgaged  an  eft.ite  of  his  own  as  an  ulterior  fecurity,  that 

6  circumftance 
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circumftance  would  create  a  difference  ?  and  It  was  held  that  if 
would  not ;  for  nothing  made  it  his  debt  lb  eire(^unlly  as  the  cove- 
nant to  pay,  for  it  did  not  create  the  debt,  but  only  operated  as 
collateral  to  the  debt.  A  man  mortgaged  his  eltate  without 
covenant,  yet,  becaufe  the  money  was  borrowed,  the  mortgagee 
became  a  fimple  contract  creditor,  and  in  th  it  cafe  the  mortgage 
was  a  collateral  fecurity  ;  and  if  there  were  a  bond  or  a  covenant, 
then  there  was  a  collateral  fecurity  of  a  higher /pedes,  but  no  higher 
by  means  of  the  mortgage  merely  j  therefore  having  fecurity 
amounted  to  nothing, 
tawfcn  V.  Again,  where  L.  being  feifed  in  fee  by  dcfcent  of  an  eftate  at  C, 

Hudfon,        2pjj  other  real  ellates  both  freehold  and  copyhold,  by  his  will  de- 
Rep.' 58.'      ^'ifed  the  eflate  at  C,  which  was  fubjecl  to  a  mortgage  for  1500/. 
contrafted  by  his  anceftor,  and  alfo  another  eftate,  to  be  fold  ;  and 
charged  the  fame,  and  alfo  his  perfonal  eftate  (except  300/.  due 
on  bond,  which  was  originally  part  of  his  wife's  fortune,  and  fpe- 
cifically  bequeathed  to  her  by  the  will)  with  his  debts  and  legacies, 
and  devifed  the  refidue  of  his  real  eftate  in  truft  for  his  brother  B. 
in  ftrict  fettlement,  fabje£t  to  a  charge  of  100/.  a  year  to  his  wife 
upon   the  copvhold   eftate ;   and   made   his   wife  executrix :  the 
queftion  was,  Whether,  under  this  will,  the  perfonal  eftate  of  the 
teftator  fliould  be  applied  in  exoneration  of  the  real,  towards  the 
difcharge  of  the  1500/.  ?  And  it  was  held  by  Lord  Thurloive  that 
it  fhould  net ;  but  that  the  fame  ftiould  come  out  of  the  eftate 
Far!  Ca  ^°     originally  liable  to  it.     And  this  decree  was  afterwards  affirmed 
511.  in  the  Houfe  of  Lords. 

BafTet  V.  M.  D.y  by  will  of  15th  of  January  174(5,    devifed  eftates  to 

aift'''*i'       truftees  for  a  term  of  500  years,  to  raife  money  for  payment  of  his 
lygfi.  debts  and  legacies,  in  aid  of  his  perfonal  eftate  5  and  fubje£t  to  the 

Note  (a)  term,  he  devifed  the  eftate  in  ftridt  fettlement  with  the  ultimate 
66c  "*'  hmitation  to  his  own  right  heirs,  and  he  gave  the  refidue  of  his 
perfonal  eftate  to  his  executrix  C.  P.  The  executrix  applied  the 
perfonal  eftate  in  payment  of  fome  of  his  debts,  and  all  the  lega- 
cies, except  a  legacy  to  herfelf  of  icoo/.,  and  then  died  ;  whilft 
the  limitations  in  ftrift  fettlement  fubhfted,  and  after  the  death  of 
C.  P.,  her  reprefentative  filed  a  bill  to  have  a  debt  due  to  C.  P., 
and  her  legacy,  raifed  ;  and  the  only  pcrfon  then  entitled  under 
the  limitaiion  in  ftrict  fettlement  dying,  pending  the  fuit,  by  which 
event  the  ultimate  limitation  to  the  teftator's  right  heirs  took 
place,  a  fupplemental  bill  was  filed  againft  M.  D.  and  M.  D.  P., 
the  coheirs  of  the  teftator.  To  ftop  this  fuit,  the  coheirs  liqui- 
dated the  demands  of  the  reprefentative  of  C.  P.,  at  2070  /.,  and 
gave  their  joint  and  feveral  bond  for  that  fum  ;  this  demand  was 
afterwards  afiigned  to  J.  B.,  who  alfo  bought  in  debts  to  the 
amount  of  3270/.  remaining  due  from  the  teftator 3/.  D.,  and  the 
coheirs  gave  another  joint  and  feveral  bond  to  A.  B.y  for  this 
fum  alfo  -,  fo  that  A.  B.  became  the  fole  creditor  on  the  eftate. 
M.  D.  being  dead,  and  a  bill  being  filed  by  A.  B.  for  payment 
of  thefe  funis  rf  money,  the  queftion  was,  Whether  a  moiety 
thereof  (hould  be  raifed  in  the  firft  place  out  of  the  perfonal  eftate 
of  M.  D.i  or  out  of  the  real  ?  and  his  Honour  was  of  opinion, 

1  •';  that 


that  tKe  real  eftate  was  the  original  debtor,  and  ought  to  bear 
the  burden.  1 

If  one  devife  lands  which  are  in  mortgage  to  ^.  for  life,  re-  [CorniiTi  v: 
mainder  to  B.  in  fee  ;  ^.  fhall  contribute  one-third  towards  the  ^^^'^'_'  ^^' 
difcharge  of  the  mortgage,  and  B.  the  other  two-thirds.  Roweii  v. 

Wailey,   i  Cli.  Rep.  azi.     Ballet  v.  Stranger,  Pr.  Ch.  62.     Verney  v.  Verney,   i  Vez.  4.3.J 

[And  if  the  mortgage-money  is  payable  on  a  contingency  not  Raves  v. 

arrived,  he  in  remainder  or  reverfion  may  exhibit  his  bill  quia  timet,  ^.^^"' 

againft  the  tenant  for  life,  and  the  tenant  for  life  fhall  be  decreed  ,23.' 
to  contribute. 

And  if  the  tenant  for  life  of  the  equity  of  redemption  pays  oiF  Neaiing 

the  mort;raiie,  and  has  the  term  alhcfned  over  in  trult  for  himfelf,  '  Asb-.t, 

II-  .  J  J-  J     I.-.  1    .1  •     i  Cait.  .  Geo. 

aiM  makes  unprovements,  and  dies  •,  and  attcrwards  the  remainder-  ^  p    q^ 

man  or  reverfioner  comes  to  redeem  ;  the  reprtfentatives  of  tenant  Abr.  :;o6. 

for  life  fliall  have  the  allowance  of  two-thirds  of  the  lading  im-  "•  [refers 

provements,  but  nothing  for  the  other  third,  becaufe  he  received  j,,,^  .j,*  ^^l* 

the  benciiL  thereof  during  his  life  ;  and  no  interefl  fiiall  be  allowed  tor  fin.is  n.^ 

durinn  the  life  of  tenant  for  life  for  the  money  he  paid,   for  he  is  *^'^^  of  this 

,  V         ,  ,  ,       .  n     I      •         1  ■        /■L  name  in  that 

bound  to  keep  down  the  mtereit  durmg  hi?  eitate.  book.] 

In  the  cafe  of  james  and  Hallcs,    it   i=;   laid   down   that,   if  an  James  v. 
eflate  in  mortgajje  be  fettled  on  A.  for  life,  and  then  on  B.  in  tail  H-iies, 

■       •  Prec    Ch 

or  in  fee,  the  tenant  for  life  fhall  bear  two-fifths  of  the  principal    .     ' 
and  intereft,  and  the  remainder-man  three-fifths. 

But  where  he  who  is  poflelTed  of  the  equity  of  redemption 
hath  fuch  an  intereft  in  the  eftate,  as  he  c^ufecure  the  money  laid 
out  by  him  to  redeem  upon,  the  remainder-man  fliall  pny  him,  or 
his  reprefentatives,  a//  he  hath  advanced.  As,  where  a  tenant  in  Kirkhim 
tiii!  of  a  mortgaged  eftate,  under  the  v.-ill  of  his  father,  upon  the  '>'•  Smith, 
death  of  his  two  brothers,  paid  off  a  debt  originally  on  the  eftate  ^^'  "^ 
by  mortgage  term  for  years,  but  neglected  to  have  an  aflignment 
of  the  term  to  himfelf,  and  afterwards  devifed  the  fame  lands  ; 
and  the  plaintiiTs,  the  rem.ainder-mcn  under  the  will,  claimed  the 
eftate,  as  not  barred,  difcharged  of  the  incumbrince  :  the  Lord 
Chancellour  held,  that  there  being  a  term  for  years  in  the  mort- 
gagee, which  ftood  in  point  of  law  as  it  did  before,  no  aftignment 
in  law  being  made  thereof,  none  of  the  parties  before  the  court 
had  the  legal  eftate,  for  a  conveyance  of  which  the  plaintiffs  came; 
and  therefore  that  conveyance  m.uft  be  upon  equitable  grounds. 
That,  fo  far  as  it  appeared,  tenant  in  tail  paid  it  off  with  his  own 
money  ;  that  he  might  have  taken  an  alfignment  of  the  term, 
either  in  truft,  to  attend  the  inheritance,  v/hich  would  have  ended 
this  queftion,  or  in  truft  for  himfelf,  his  executors,  or  adminiftra- 
tors,  which  would,  nntsvithftanding  the  remainder  over,  have  kept 
this  incumbrance  on  foot  for  the  benefit  of  his  perfonal  eftate  and 
thole  entitled  thereto  ;  or,  that  he  might  have  called  for  an  aihgn- 
ment  of  it  in  his  life,  if  he  had  found  out  this  limitation  in  re- 
mainder, that  it  might  have  been  made  for  the  benefit  of  his  exe- 
cutors, not  of  the  remainder;  but  his  not  doing  any  of  thefe, 
clearly  proved,  that  he  took  himfelf  to  have  had  the  abfolute 
ownerihip  and  difpofal  of  it.     And  the  court  could  not  decree,  to 

perfons 
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perfons  claiming  this,  in  contradi(£lion  to  his  apprehenfion  and 
intent,  a  conveyance  of  the   inheritince,    and   likewife  of  this 
term,  without  making  a  fatisf-i(flion  to  the  petfonal  eftate  of  the 
tenant  in  tail ;  as  that  would  be  contrary  to  the  maxim,  t/jat  he 
ivho  would  have  equity,  miijl  do  equity;  and  the  plaintiffs  were  de- 
creed to  have  the  eitate,  fubje£t  to  the  money  paid  by  the  tenant 
in  tail  in  difcharge  of  the  mortgage.] 
Vern.404.        But,  if  lands  in  mortgage  are  devifed  to -^.  for  life,  remainder 
civat  V.        jp  2^^  j,^  f^g^  gp^}  ji    takes  an  affignment  of  this   mortgage  in  a 
*"' °"*       truftce's  name  ;  thought,  might  have  compelled  ^.  to  contribute 
one-third  towards  payment  of  the  mortgage,  in  refpedl  of  his  eflate 
for  life ;  yet  if  A.  be  dead,  and  the  bill  be  brought  againfl  his  ex- 
ecutor, he  fliall  be  obliged  to  contribute  only  in  proportion  to  the 
time  that  A.  his  teftator  enjoyed  it. 
Cro.  Car.  A.  mortgaged  his  lands  upon  condition,  that  if  he  or  his  heirs 

^7"  repaid  100/.  at  fuch  a  day,  he  (hould  re-enter  •,  before  the  day  he 

"'  ^^'  dies,  leaving  iflue  a  daughter,  his  wife  enftmt  with  a  fon  ;  the 
daughter  pays  the  money  at  the  day,  and  then  the  fon  is  born  ; 
the  daughter  fliall  keep  the  lands,  and  the  fon  (hall  not  recover 
agalnll  her ;  for  the  daughter  is  in  nature  of  a  purchafer,  where 
fhe  hath  regained  the  land  by  her  own  vigilance,  which  otherwifc 
had  lapfed  at  law  to  the  mortgagee. 

[If  one  purchafe  an  ellate  fubje£l:  to  a  mortgage,  his  perfonal 
eflate  will  not  be  liable  to  exonerate  the  real  eftate  from  payment 
of  the  mortgage-debt,  although  he  covenant  with  the  vendor  to 
pay  the  mortgage,  and  indemnify  him  from  all  cofts  and  charges 
Tweddel  v.  in  rcfpecSl  of  it.  Thus,  A.  agreed  to  purchafe  an  eftate  of  B.y 
Tweddei,  which  was  then  fubjeft  to  a  mortgage  of  2000  /.  to  £).,  and  ac- 
Rcp.ioi'.  cordingly  by  indenture  of  leafe  and  releafe  between  A.  of  the 
one  part,  and  B.  of  the  other  part,  reciting  the  mortgage,  and 
that  B.  had  contracted  with  A,  for  the  purchafe  of  the  inheritance 
of  the  faid  eftate,  and  had  agreed  to  pay  the  fum  of  3500/.  for 
the  fame  in  manner  therein  mentioned,  that  was  to  fay,  to  the 
mortgagee  all  fuch  fums  as  {hould  be  due  to  hira  upon  the  faid 
mortgage,  on  the  firft  of  May  next  enfuing,  as  alfo  to  pay  fuch  fum 
of  money  as  fhould  remain  after  dedu6ling  the  money  due  to  the 
mortgage  of  Z).;  it  was  witnefTed  that  the  faid  A,y  in  confideration 
thereof,  did  grant,  ^c.  to  the  faid  B.,  his  heirs  and  afllgns  forever, 
all  the  faid  premifes,  isfc. ;  and  in  the  covenant  againft  incumbrances, 
the  mortgages  and  fecurities  were  excepted.  And  the  faid  B.  did 
covenant,  that  he,  ^c.  would  wqW  and  truly  pay,  or  caufe  to  be 
paid,  to  the  faid  Z).,  the  faid  fum  due  in  manner  aforefaid,  and 
would  indemnify  the  faid  A.y  his  heirs,  ^c,  and  his  goods  and 
chattels,  land  and  tenements,  from  all  cofts  and  charges,  £s*r. 
in  refpcfl  of  the  faid  mortgage.  A.y  after  completing  the  purchafe 
of  j5.,  made  his  will,  and  died,  and  then  a  queftion  arofe  between 
his  perfonal  rcprefentatives,  and  the  devifees  of  this  eftate  under 
the  will,  Whether,  from  the  nature  of  the  contract,  the  perfonal 
eftate  of  A.  (refpedling  which  he  had  made  no  difpofition  in  his 
will)  was  liable  to  be  applied  in  difcharge  of  the  mortgage  ?  Et 
per  curiam^  it  is  a  clear  rule  that  the  perfonal  eftate  is  never 

charged 


charged  in  equity  wliere  it  is  not  a  law  ;  and  if  not  cKargeable  at 
law,  there  is  no  principle  or  cafe  in  this  court  to  warrant  its  being 
chargeable  in  equity,  contrary  to  the  order  of  the  law.  Where  it 
is  a  debt  payable  by  executors  at  laiu,  this  court  will  relieve  the 
heir,  by  turning  the  charge  upon  the  executors,  provided  it  does 
not  interfere  with  other  debts  and  legacies,  or  any  more  fubftan- 
tial  claims,  in  refpe£l  of  the  rule  of  marfhalling  aflets,  it  is  that 
it  mull  be  a  debt  afPetting  both  the  real  and  perfonal  eftate  ;  fo 
in  cafe  the  perfonal  fund  proves  deficient,  to  enable  the  court  to 
iTiarih.il  the  afl'ets,  you  mult  prove  that  the  executors  are  account- 
able at  law,  and  not  in  equity.  In  this  cafe,  the  perfonal  eftate 
never  was  liable,  either  by  adliou  againil  the  party  himfelf,  or 
againlt  his  executors. 

Sir  Jo/j/i  Mapper's  eftate  was  in  mortgage,  and  he  died,  leaving  Napperr. 
Sir  TheophiUis  his  heir,   who,   upon   his   intermarriage  with  Lady   Lady  Effing- 
Effingham,  Lttled  a  jointure  upon  her,  and  covenanted  to  pay  his  \..^\  ^,.   ° 
father's  debts,  and  then  died,  poffc^ffed  of  a  confiderable  perfonal 
eftate,  which  cjme  to  his  wife,  having  difpofed  of  a  real  eftate, 
which  was  fettled  by  an  a£l  of  parliament,  in  truft  to  pay  his  fa- 
ther's debt :   the  heir  at  law  brought  his  bill   againft  the   wife,  to 
have  the  perfonal  eftate  of  the  hufband,  upon  his  covenant,  applied 
to  difcharge  the   father'-  mortgages,  and  it  was  fo  decreed.     But 
the  reafon  was,  becaufe  the  heir  had  difpofed  of  the  eftate  fo  fet- 
tled in  truft,  and  then  it  was  but  juft  and  equitable,  that  his  per- 
fonal eftate  ftiould  be  applied  to  exonerate  the  mortgaged  eftate, 
defcended  to  the  heir  at  law,  becaufe  he  was  anfwerable  for  the 
truft  eftate,  fettled  for  that  purpofe.] 

If  a  man  enter  into  a  bond,   in  which  he  binds  himfelf  and  his  Abr.  Eq. 
heirs,  and  dies,  leaving  a  real  eftate  to  defcend  to  his  heir,  fubjeft  ?'^' 

V  °  iii-r,ii  •  ri  Bateman  v» 

to  a  mortgaj:i;e  tor  years,  and  the  heir  Icils  the  equity  or  redemp-  Bateman. 
tion,  the  obligee  cannot  redeem  the  mortgage,  without  firft  having 
a  judgment  at  law  againft  the  heir. 

A  dowrefs  may  redeem  a  mortgage,  paying  her  proportion  of  Abr.  Eq. 
the  mortgage-money;  and  as  to  the  reft,  Ihe  may  hold  over  till  ^'^- 
the  IS  latished.  Danby. 

So,  if  a  jointure  is  made  of  lands  which  are  mortgaged,  the  Chan.  Ca. 
wife  may  redeem,  and  her  executor  ftiall  hold  over  till  repaid  with  "T;?'  ^ 
intereft ;  becaufe  fuch  tenant  for  life  ought  to  be  reimburfed  the  ?.  cha'n.  Ca." 
money  (he  paid  to  fct  her  eftate  free,  and  in  the  condition  flie  loo.  i6i. 
ought  to  have  been  in. 

But,  if  a  jointrefs  after  marriage  join  with  her  hufoand  in  a  chan.Ca. 
fine,  and  mortgage  the  land,  and  the  huft^and  die  ;  there,  her  land  '^).\      f. 
is  charged,  and  ilie  fliall  pay  her  part  towards  the  difburdening  of  gj!^  loo. 
the  lann  ;  and  her  executors  fiiaii  not  hold  the  land  till  fatisfied 
thereof,  becaufe  ftie  herfclf  concu.i-ed  in  laying  on  the  charge, 
and  therefore  muft  join  in  the  difburdening  of  it,  according  to  the 
value  of  her  intereft. 

^If  the  wife  joins  in  a  mortgage,  and  levies   a  fine,  with  an  Vern.  294^ 
intent  to  bar  her  dower  -,  and  in  confideration  thereof  the  huf-  ^°''''  "* 
band  agrees,  that  flie  ftiall  have  the  equity  of  redemption  in  lieu  of 
her  dower,  and  he  afterwards  mortgages  the  fame  eftate  twice 

Vol.  V.  D  more; 
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more ;  though  this  agreement  be  fraudulent  againft  the  fubfequent 

mortgagees,  fo  far  as  to  entitle  the  wife  to  the  whole  equityof 

redemption,  yet  flie  {hall  have  her  dower,  if  (he  lurvives  her  huf- 

band,  and   fhall  not  be  put  to  her  writ  of  do\#r,  becaufe  the 

eft  ue  may  be  fo  conveyed  away  by  fome  of  the  mortgagees  that 

polTibly  Ihe   may  not  know   againft   v/hom  to  bring  her  writ  of 

dower 

Vern  itj.        If  a  man  marries  a  jointrefs  of  houfes  which  are  burnt  down, 

Brend  V.       ^^^  jhg  huftiand  and  wife  borrow  1500/.  to  build  on  the  ground, 

riTti  i^        3"^  It^vy  a  fine/«r  cotuejfit  fur  ninety-nine  years,  if  the  wife  lives 

cife,  as  re.    Jo  long,  and  a  deed  is  made  between  the  conufee  and  the  huftjand, 

ported  by       wherein  the  huftjand  covenants  to  repay  the  mortgage-money,  with 

the  name  of    .  ,,  ,     ,  .  ,  ,  •  •     i-      •       i  i       i      n_        j 

Biond  V.  intertft  ;  and  the  equity  of  redemption  is  limited  to  the  hufband 
Erond,  and  his  heirs,  and  the  huft^and  expends  3  or  4000/.  in  building 
^jp*!'  9*"  on  this  ground,  and  dies  ;  the  v;ife  ftiall  redeem,  and  not  the  heir 
ftat?d,'that  of  the  huftjand  ;  for  the  wife  was  no  party  to  the  deed  of  re- 
there  was  an  dcmife,  by  which  the  redemption  was  limited  to  the  hufband  ;  and 
agreement,  ^j^^  ^jr^  being  a  jointrefs,  and  having  granted  a  term  for  years 
iTiouid  not  only,  out  of  her  eftate  for  life,  there  refts  a  reverfion  in  her,  which 
be  pieju-  naturally  attracts  the  redemption. 

diced,   but 

fliould  redeem,  paying  the  intercft  of  the  money  borrowed,  and  that  the  court  rcfolved,  that  the  wife 
having  futieri-'d  the  reprefcntatives  of  the  hufband  to  remain  in  poflreffion,  and  pay  oft'  his  debts,  with- 
out exhibiting  her  claim  for  a  long  period  of  time,  rtiould  not  be  allowed  any  profits  received  by  the 
hufb.tnd's  leprefentacives,  but  frona  tiie  time  of  filing  the  bill,  which  was  the  firft  notice  to  them  of 
I'uch  agreement.] 

aVern.ASo.       A.  on  his  marriage  agreed  to  leave  his  wife  1000/.  if  fhe  fur- 
A<fton  V,       vived  him  ;  the  drawing  of  the  agreement  was  Itft  to  the  parfon 
of  the  parifti,  who  made  a  bond  from  A.  to  his  intended  wife  in 
2000/.  conditioned  to  leave  her  icoo/.  if  ftie  furvived  him  :  The 
marriage  was  had,  and  A.  died,  leaving  a  freehold  and  copyhold 
eftate  in  mortgage,  and  which  were  mortgaged  together ;  and  it 
was  held,  that  the  wife  fhould  redeem  as  well  the  freehold  as  copy- 
hold, and  hold  over  till  fhe  was  fatisfied. 
2Vern.437.       A.  joins  with  B.  her  hufband  in  making  a  mortgage  for  years 
theCountlfs  °^  ^^'^  inheritance  for  4500/.  to  fupply  the  hufband's  occafions, 
of  Hunting-  ^"fi  to.pay  for  the  place  of  captain  of  the  band  of  penfioners  ;  and 
ton.  fubje£l  to  the  mortgage,  which  was  for  a  term  of  years  ;  the  eftate 

was  fettled  on  A.  for  life,  remainder  to  her  fon  in  tail :  B,  in  the 
mortgage-deed  covenants  to  pay  the  money,  and  the  provifo  was, 
that  on  the  payment  of  the  mortgage -money  the  term  was  to 
ceafe  :  the  mortg.ige  was  feveral  times  aftigned,  and  particularly 
in  1683,  and  the  wife  joined  in  it,  and  there  the  provifo  was,  that 
on  payment  of  the  money  by  them,  or  either  of  them,  the  mort- 
gage-term was  to  be  afligned  as  they,  or  either  of  them,  fhould 
dire6l  or  appoint :  a  few  days  after  the  mortgage  was  made,  B.  by 
letter  thanked  his  wife  for  having  fealed  it,  and  added,  that  the 
profits  of  the  ofr.ce  fliould  be  religioully  applied  to  pay  off  the  in- 
cumbrance: but  afterwards  when  money  came  in,  though  he  paid 
off  the  mortgage,  yet  he  took  an  aflignment  thereof  in  truft  for 
hinifelf ;  and  by  will  devifed  his  perfonal  eft?.te,  and  the  benefit 
oi"  this  mortgage,  to  his  fecond  wife.  On  a  bill  by  the  fon  of  the 
8  iirft 


firfl;  wife,  to  have  this  mortgage  afTigned  him,  It  was  declared  by 

my  Lord  Keeofiy,  that  he  could  not  decree  for  Iiim,  but  upon  the 

ufual  terms  ofcRdemption,  on  payment  of  principal,  intereil,  and 

cofts,  difcounting  profits.  But  upon  an  appeal  to  the  Lords,  the  i  Br.  P.  c, 

fon  obtained  a  decree  to  have  the  mortgage  affigned  to  him.  ^' 

So,  where  ^.  and  his  wife  mortgaged  the  v.'ife's  eftate,  and -^.  2Vern.6o4, 
covenanted  to  pay  the  money,  but  the  equity  of  redemption  was  f''"^°'l'*'« 
rcferved  to  them  and  their  heirs  ;  the  huil)and  dying,  it  was  de- 
creed, that  the  mortgage  (hould  be  difcharged  out  of  the  hufband's 
ellate. 

[Again,  a  hufband,  feifed  in  right  of  his  wife,  borrowed  500/.  Tate  v. 
to  fupply  kis  occafions;  for  fecuring  which,  he  and  his  wife  levied  ^"/^'^ 
a  fine  of  her  inheritance,  and  raifed  a  term  of  500  years,  which  264. 
was  limited  to  the  perfon  lending  the  money,  with  remainder  to  the  2  Vem.  6S9. 
wife  in  fee,  to  be  void  neverthelefs  upon  payment  of  the  money  ^*  ^' 
borrowed,  with  intereil  -,  and  in  the  deed,  the  hufband  covenanted 
to  pay  it  off.     Afterwards,  the  hufband  made  his  will,  by  which 
he  gave  feveral  charities  out  of  his  perfonal  eftate,  and  then  died, 
without  having  difcharged  the  mortgage,  indebted  by  fimple  con- 
tra<fi.    The  aflets  not  being  fufficient  to  pay  the  mortgage-money, 
and  alfo  the  charities  given  by  the  will,  the  widow  exhibited  her 
bill  to  have  the  former  difcharged  out  of  her  hufband's  perfonal 
eftate.     And  fo  it  was  decreed  ;  for  his  perfonal  eftate  would  be 
liable  to  pay  debts,  before  legacies,  though  left  to  a  charity,  they 
being  ftill  but  legacies. 

Where  a  man   made  a  voluntary  deed,  and  afterwards  mort-  Ran  v. 
gaged  the  fame  lands,  and  the  Jirjl  deed^  on  trial  at  law,  was  found  Camvright, 
fraudulent  againft  the  mortgagee  -,  yet,  on  a  bill  exhibited  by  the  iVern.193." 
perfon  to  whom  the  deed  was  made  to  redeem  the  mortgage,  it  Neifon,  ici. 
was  held,  that,  though  the  firft  deed  was  fraudulent,  becaufe  vo-  ^'  ^^'  ^'"^* 
luntary,  as  to  the  mortgage,  yet  it  was  good  as  to  the  equity  of  Bartbrop 
redemption,  and  would  pafs  that;  for  a  voluntary  deed  would  v.Weit, 
bind  the  party  that  made  it,  and  his  heirs.  ^,'^^P"  ^^" 

Aflignecs  of  a  bankrupt  may  redeem,  or  aflign  an  equity  of  re-  1  ch.  Ca. 
demption,  7i- 

So,  likewife,  a  tenant  may  put  himfelf  in  the  place  of  the  Dougt.  Rep. 
mortgagor,  and  either  redeem  himfelf,  or  get  a  friend  to  do  it.        ^^u^^"*^ 

The  aflignee,  in  equity,  may  redeem  a  mortgage.  Howard  v. 

Harris,  i  Vernt  33. 

And  an  aflignee  of  the  equity  of  redemption,  which  has  been 
deferted  for  a  time,  but  not  for  that  period  which  is  a  bar  to  a  re- 
demption, will,  if  there  are  circumftances  vdiich  would  induce 
the  court  to  decree  a  redemption  in  favour  of  the  mortgagor  or 
his  reprefentative,  be  entitled  to  the   benefit  of  it.     Therefore,  Anony- 
Lord  Hardiukkey  in  a  cafe,  where  a  prowling  aflignee  had  bought  *"""*» 
an  equity  of  redemption,  which  had  been  abandoned  for  fifteen  ^    '  '^^^' 
years,  for  a  very  inconfidcrable  fum,  imagining,  that  from  fome 
knowledge  of  the  law,  he  might  be  able  to  unravel  a  great  num- 
ber of  circumftances,  and  by  that  means  entitle  himfelf  to  a  re- 
demption, was  of  opinion,  that  he  was  entitled  to  a  decree  to 

D  2  redeem. 
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redeem.  But  his  Lorddiip  held  him  entitled  only  Upon  thefe  tcrrfis, 
vrz.  that  the  alhgnee,  in  taking  the  account  before  the  Mafter, 
fhould  be  confined  to  furcharge,  and  faifify  only,|nd  the  intereft 
upon  the  mortg;ige  be  computed  at  five  per  cent,  though  at  that 
period  money  bore  a  higher  rate  of  interelt. 

Jones  V.  A  mortgage  by  a  popilh  heir  may  be  redeemed  by  the  next  pro- 

Mered.th      tcftant  heir. 

et»l. 

Bunb  346.   Con.  Rep.  661. 

z  Vez.  304.       An  equity  of  redemption  will  follow  the  cuflom  as  to  the  legal 
eflatc.     In  borough -englifh   lands,  if  mortgaged,  the   equity   of 
redemption  will  defcend  to  the  youngefl  fon  to  whom  the  lands 
defcend. 
liiJ,  So,   in  mortgages  of  gavelkind,  lands  which  defcend  to  all  the 

children  equally,  the  equity  of  redemption  defcends  to  all  like- 
wife. 
PfiiiipsT.  And  it  may  be  devifed.    Thus,  where  one,  feifed  in  fee-fimple, 

^*'^'  mortgaged  his  lands,  vvitli  a  provifo  for  repayment  by  him,  his 

jao.  er^^'ide  l^ifs,  or  affigns,  and  then  devifed  the  fame  premifes,  the  court 
z  Burr.  978.  decreed,  on  a  bill  by  the  devifee  to  redeem,  that  the  equity  of  re- 
demption belonged  to  him  and  not  to  the  heir, 
a  Chan.  But,  if  a  mortgagor,  before  the  condition  broken,  devife,  it  will 

Ca.  8.  jje  yQ[^  J  fQj.  ^  condition  is  not  devifable. 

a  Vez.  431.       Every  devifee  of  a  mortgaged  eftate,  that  brings  a  bill  to  re- 
deem, need  not  make  the  heir  at  law  party ;  if  the  devifee  claims 
to  have  the  will  ellabliflied,  it  is  iieceflary :  if  only  a  title  under 
the  will,  it  is  not. 
Shirley  v.  A  judgment  creditor  may  redeem  againft  a  mortgagee  of  a  leafe- 

^"J'  hold  eftate,  who  is  likewife  a  bond  creditor:  but,  before  the  bill 

aoo'  '  '  is  brought  to  re«leem,  a  writ  of  execution  mufl  be  fued  out ;  for 
Angel  V.  until  that  be  done,  the  judgment  creditor  hath  no  lien  on  the  leafe- 
Draper,        j^^^y  eftate,  and,  for  want  of  its  being  taken  out,  the  bill  in  the 

iVern.  399.  •       •       1         r  i-/-     -rr-    1  " 

King  V.        prmcipal  caie  was  difmmed. 

Mariflal,  cited  in  the  princifal  cafe. 

Eunb.  347,       Tenant  by  elegit,  ftatute  merchant,  or  ftaple,  may  redeem. 

3  £.  C. 

Abr.  594.  notes. 

Stonehewer  And  the  law  is  the  fame  as  to  a  judgment  creditor,  though  the 
fon^2°Atk'  J"^S"^^"^  ^^  '^^'^^  ft^y  of  execution.  Thus,  H.  in  1693,  confefled 
^o.  *  a  judgment,  with  a  defeafance,  by  which  it  was  not  to  take  effedl 
until  after  the  death  of  a  woman,  who  lived  until  1726.  The 
eftate,  fubjeft  to  this  judgment,  defcended  in  the  mean  time  from 
H.  to  his  heir,  who  mortgaged  it  to  T.  The  mortgagee  had  no 
notice  of  the  judgment  at  the  time  :  the  heir  afterwards,  in  1721, 
about  five  years  before  the  woman  died,  became  bankrupt ;  and 
the  mortgagee  was  appointed  affignee.  After  her  death,  the  re- 
prefentative  of  the  judgment  creditor  brought  his  bill  againft  the 
affignee  to  redeem  the  mortgage,  upon  payment  of  principal,  in- 
tereft, and  coils.  The  queltion  was,  Whether,  as  there  was  no 
adual  elegit  taken  out  by  the  judgment  creditor  before  the  com- 
miffion  of  bankruptcy  i/Tued,  the  aflignee  under  the  commiflion, 
qua  fuch,  or  the  judgment  creditor,  fhould  redeem  ?  And  it  was 

contended 


contended  on  the  fide  of  the  aflignee,  that  the  heir  was  charge- 
able only  as  terre-tenant ;  and  therefore  the  perfon  nvho  claimed 
under  the  judgment  was  not  a  creditor  of  the  bankrupt.  Sed  per 
cur. — Tiie  judgment  creditor  is  entitled  to  redeem  the  whole  (for 
it  mult  be  entire)  and  to  have  the  ellate  of  H.  exonerated  out  of 
that  of  his  heir,  if  the  heir's  is  fuificient.  As  to  the  point  which 
had  been  laboured,  in  order  to  make  this  perfon  come  in  as  a  cre-^ 
ditor  under  the  commifrion  of  bankruptcy,  there  was  nothing  in 
it.  If  it  had  been  merely  a  bond  creditor  from  the  anceftor,  there 
might  have  been  fome  colour  to  infill  upon  this  under  the  ftatute 
of  frauduKnt  devifes,  becaufe  that  atSt  made  it  a  debt  ajiainil  the 
heir  himfelf,  as  well  as  the  anceftor.  But  it  was  entirely  different 
here,  as  this  was  a  Judgment  which  was  a  he/t  upon  the  land,  a 
fortiori  a  /ien  upon  the  landb  in  the  hands  of  the  aifignee  under  the 
commilTion,  who  ftood  only  in  the  place  of  the  bankrupt. 

The  crown  may  redeem  eftates  mortgaged,    forfeited   by  the  Attorney 
mortgagor  by  his  being  indicled  and  outlawed  for  high  treafon.       General  v. 

o   b  }  b  o  Crofts  etal. 

I  Brown's  Far.  Ca.  2a. 

If  an  eftate  defcend  to  an  infant  fubje£l  to  incumbrances,   the  Palmer  v. 
guardian  may,   without  the  direction  of  a  court  of  equity,  apply  Danby,  Frc. 
the  profits  to  difcharge  the  incumbrances,  viz.  to  pay  the  interelt 
of  any  real  incumbrance,  and  the  pnncipa/  of  a  wortg.ige ,-  becaufe 
that  is  a  direct  and  immediate  charge  upon  the  land  ;   but  not  the 
principal  of  any  other  real  incumbrance.] 

2.  To  whom  the  Mortgage-Money  (hall  be  paid. 

Mortgages,  being  part  of  the  perfonal  eftate,  belonging  to  the  Clian.  Ca. 
executors  or  adminillrators  ;  though  it  was  formerly  held,  that  if  l^-.  , 
a  feoffment   in   fee   was  made  upon  condition,  that  if  the  mort-  smoult. 
gagor  paid  the  fum  to  the  mortgagee,  his  heirs,  executors,  or  ad- 
minillrators, that  then  the  mortgagor  fhould  re-enter,  and  the  day 
pafled  without  payment,  and  the  mortgagee  died,  whereby  the  , 

lands  defcended  to  his  heir  ;  in  fuch  cafe,  the  heir  being  named 
in  the  condition,  and  no  bond  or  covenant  given  to  make  it  appear 
a  perfonal  matter,  and  no  deficiency  of  affets  to  p.iy  creditors,  that 
the  heir  parting  with  the  benefit  defcended  to  him,  Ihould  have 
the  money  in  the  mortgage. 

But  afterwards  it  was  truly  fettled  by  the  Lord  Chancellour  Chan.  Ca. 
Finch,  that  the  money  (hould  go  to  the  executors  or  adminiftra-  -^3- 
tors,  and  not  to  the  heir  j  and  the  reafon  was,  becaufe  equity  fol-  "q^  .-i.'izol 
lows  the  law.      And  at  common  law,   if  conditions  or  defeafances  a  Vent.34.3. 
of  mortgages  are  fo  penned,  as  no  mention  is  made  either  of  heirs  ^^'^^'     , 
or  executors,  in  that  cafe,  the  money  ought  to  be  paid  to  the  exe-  Ve  n.  i  -o. 
cutors,  becaufe  the  money  came  out  of  the  perfonal  eftate,   and  412*    i'^e- 
therefore  ought  to  return  thither  again.    But  if  the  defeafance  ap-  "^"^*    ***"' 
points  the  money  to  be  paid  to  the  heir  or  executor  disjun6lively, 
there,  by  the  common  law  already  mentioneil,  it  the  mortgagor 
pay  the   money  precifely  at  the  day,  he  may  ele£l  (a)  to  pay  it  [{1)  if  the 
either  to  the  heir  or  to  the  executor.     But  where  the  precife  day  T'^^^b'^g-fc 

_.  *  /     m  fee,  cou- 
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is  pnft,  and  the  mortgage  forfeited,  all  ele£lIon  is  gone  in  law, 
for  in  law  there  is  no  redemption.  And  when  the  cafe  is  reduced 
to  an  equity  of  redemption,  it  were  perfedly  againlt  equity  to  re- 
vive the  ele£lion  of  the  mortgagor  \  becaufe  that  would  only  tend 
to  the  delay  of  the  payment  of  the  money  as  long  as  he  pleafed,  and 
end  in  compofitions  to  pay  the  money  into  that  hand  which  would 
ufe  him  bell.  And  to  fay  that  the  eledion  (hould  be  in  the  court, 
would  be  to  place  an  arbitrary  power  in  it,  which  would  tend  to 
the  incon^nience  of  the  fubjeil  \  fmce  no  man  could  fafely  pay 
the  money  in  fuch  cafes,  without  a  fuit  in  equity.  And,  there- 
fore, fmce  there  ought  to  be  a  certain  rule,  a  better  cannot  be 
chofen,  than  to  come  as  near  as  can  be  to  the  rule  and  reafon  of 
the  common  law.  Now  the  law  always  gives  the  money  to  the 
executor,  where  no  perfon  is  named,  and  where  the  eiedlion  to 
pay  either  to  the  heir  or  the  executor  is  gone  and  forfeiced  in  law, 
it  is  all  one,  as  if  neither  heir  nor  executor  were  named  in  the 
condition.  And  then  in  natural  juftice  and  equity,  the  principal 
right  of  the  mortgagee  is  to  his  money,  and  his  riglit  to  the  land 
is  only  as  a  depofit  or  pledge  for  his  money,  and  therefore  the 
money  ought  to  be  paid  into  the  proper  hand,  that  the  mortgagee 
hath  appointed  receiver  of  his  money,  and  that  is  his  executor. 
And  then  the  heir,  who  is  only  a  truftee  to  keep  the  pledge, 
ought  to  deliver  it  back  to  the  mortgagor ;  for  though  the  heir 
has  the  ufe  and  benefit  of  the  land  till  redeemed,  yet  he  has  it 
only  as  a  pledge,  and  therefore  is  a  truftee  to  rcflore  it  when  the 
money  is  paid  to  the  proper  hand ;  and  the  heir  himfelf,  though 
he  be  proper  to  keep  the  pledge,  being  land,  yet  he  is  not  proper 
to  receive  the  money,  it  being  purely  perfonal.  Nor  is  it  hard, 
that  the  heir  fhould  part  with  the  land,  without  having  the  mo- 
ney that  comes  in  lieu  of  it ;  becaufe  we  are  to  confider,  that  the 
money  was  originally  parted  with  from  the  perfonal  eftate,  and 
had  immediately  come  into  the  hands  of  the  executor,  had  it  not 
been  placed  out  on  this  real  fecurity.  Whether,  therefore,  the 
executor  has  aflets  or  not,  the  mortgage -money  fliould  be  paid  to 
him.  But  the  mortgagee,  by  any  conveyance  in  his  lifetime,  or 
hy  his  laft  will  and  teitament,  may  difpofe  of  it  otherwife  to  whom 
he  pleafes. 

If  the  heir  of  the  mortgagee  foreclofes  the  mortgagor,  the  exe- 
cutor being  no  party,  upon  a  bill  by  the  executor  againft  the  heir 
of  the  mortgagee  and  the  mortgagor,  the  land  will  be  decreed  the 
executor. 

But  if  the  executor  of  the  mortgagee,  after  a  foreclofure  by  the 
heir,  brings  a  bill  to  have  the  benefit  of  the  mortgage,  the  htir,  if 
he  thinks  fit,  may  take  the  benefit  of  the  foreclofure  to  himfelf, 
paying  the  executor  the  mortgage-money  and  interelt. 

And,  if  the  mortgagor  doth  not  redeem,  the  adminiftrator  fliall 
have  the  land.  Thus,  where  the  mortjijage  was  forfeited,  the  heir 
in  pofleflion  by  defcent,  no  want  of  afTets,  and  the  mortgagor  did 
not  offer  to  redeem ;  the  heir  of  the  mortgagee  was  decreed  to 
convey  the  lands  to  his  admiaiftr^tor  j  for  as  the  money,  being 

part 


part  of  the  perfonal  eftate,  would  have  gone  to  him,  fo  would  the 
Jand,  which  was  in  lieu  thereof. 

If  there  be  a  mortgage  in  fee  of  a  long  (landing,  and  there  be  2Vern.  367, 
two  defcents  caft  fiiice  the  mortgage  was  made  ;  though  the  mort-  T^'^"''  *• 
gagor,  by  anfwer,  fiys,  he  will  not  redeem,  yet  the  mortgage  (hall 
go  to  the  executor,  and  not  to  the  heir,  the  equity  of  redemption 
not  being  foredofed  or  releafed. 

[Although  a  mortgagor,  the  mortgage  being  forfeited,  releafes  iVern.igj* 
to  the  htir  of  the  mortgagee  in  fee,  yet  the  adminiilrator  fhall  have 
the  benefit  of  that  eftate,  even  though  there  be  no  debts.  And 
fo  it  is  in  cafe  a  mortga^^or  be  foreclofed,  or  that  the  mortgage 
be  of  fo  ancient  a  date,  as  in  the  ordinary  courfe  of  the  court,  it 
be  not  redeemable  ;  Jor,  in  cafe  the  mortgaget  be  not  aHually  in  pcf" 
fejfion,  it  nvill  be  looked  upon  to  be  perfonal  eftate. 

And,  where  there  was  huftjand  and  wife,  and  the  wife,  having  Turner  t. 
a  mortgage  in  fee  of  a  copyhold,  died  leaving  ifTue,   which  iflue  ^""«» 
was  admitted,  and  died,  and  then  the  huftjand,  as  adminiftrator  to   *    *'"*^7<'' 
his  wiie,  claimed  title  to  the  copyhold,  being  a  mortgage,   and  fo 
part  of  his  wife's  perfonal  eftate  :  it  was  decreed  to  him  againit 
the  heir  at  law,  although  the  latter  had  been  admitted. 

So,  a  mortgage  of  an  inheritance,  to  a  citizen  of  London^  hath  i  Cb.  Ca. 

been  held  to  be  part  of  his  perfonal  eftate,  and  divided  according  ^^5- 

^    .u         a   ™  °   I  Vern.4. 

to  the  cuitom.  ^ 

But  where  a  mortgage  was  devifed  as  real  eftate,  after  a  decree  Garrett  y. 
of  forecK)fure   ;/z^,  it  was  held  to  be  perfonal  eftate  for  payment  E^^'s, 
of  debts,  if  afltts  fell  ftiort,  though  confidered  as  real  eftate  be-      °*^ '  ^ 
tween  devifor  and  devifee. 

But  a  mortgage  will  not  pafs  as  land  under  a  general  defcrip-  Martin  ▼. 
tion,  applicable  to  it  in  point  of  locality,  if  there  be  other  cir-  ^'•^'^^''"j 
cumftances  fufficient  to  Ihew,  that  the  owner  confidered   it  as        ""'^  ^* 
perfonal  property. 

Where  money  fecured  by  a  mortgage  (to  which  the  executor  Laurf.ncj  v. 
was  legally  entitled)  was  articled  to  be  laid  out  in  land,  and   fet-  Sr^'^f'^y* 
tied  on  the  iffue  of  the  marriuge,  it  was  by  Hale^  Chief  Juftice,  j^,- 
on  a  fpccial  verdicl,   adjudged  to  be  bound  by  the  articles. 

If  two  p' rfons  advance  a  fum  of  money  on  mortgage,  and  take  iVez.  25S, 
the  mortgage  to  themfelvesyc/w^/y,  without  infcrting  in  the  deed 
the  words,  to  be  equally  divided  betiveen  theniy  and  one  of  them  dies  ; 
when  the  money  comes  to  be  paid,  the  furvivor  fhall  not  have  the 
whole,  but  the  reprefentative  of  him  that  is  dead  Ihall  have  a  pro- 
portion, becaufe,  from  the  nature  of  the  tranfaction,  the  court 
prefumes  this  to  be  the  intention  of  the  parties.     Thus,   A^.  and  Petty  v. 
5.  lent  2000/.   to  G.  on  mortgage,  1450/.  whereof  was  the  mo-  ^'.^L^jf* 
ney  of  5.,  and  550/.  the  refidue,  the  money  of  A^.,  and  it  appear-  ^3. 
ed,  by  a  note   under  both  their  fignatures,  that  the  1450/.  was 
delivered  by  S.  to  A/".,  and  that,  if  the  mortgage  was  paitl  off,  then 
the  1450/.,    with  intereft  thereon,  was  to  be  redelivered  into  the 
hands  of  S.,  for  the  ufes  of  his  will.     Afterwards,  and  before  the 
day  of  redemption,   S.  made  his  will,   reciting  the  above  memo- 
randum, and  difpofed  of  his  ftiare  thereby.     The  lands  were  re- 
deemed on  the  day,  and  the  whole  money  and  intereft  paid  to  iV., 
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S.  being  dead,  and  he  claiming  it  by  furvivordiip.  But,  on  a  bill 
exhibited  by  his  executor,  the  court  was  clearly  of  opinion,  that 
by  equity,  there  ought  to  be  no  furvivorfiiip  in  a  cafe  of  this  na- 
ture ;  and  that  the  note,  under  the  hands  of  both  the  parties,  and 
the  will  of  5.,  fhewed  plainly  that  there  was  a  truft  between 
them,  that^  on  repayment,  eacli  of  them  was  to  have  his  money, 
with  intereft. 
«  Vex.  253.  And  if  two  perfons,  being  mortgagees,  foreclofe  the  mortgagor, 
the  mortgaged  eilate  Ihall  be  divided  hdivcen  t'  em,  becaufe 
their  intent  is  prefiwied  to  have  been,  that  it  Ihould  be  fo  di- 
vided.] 

But,  if  a  mortgagee  in  fee  enter  for  a  forfeiture,  and  after  {e\evi 
years  enjoyment  abfolutely.fell  the  land  to  J.  S.  and  his  heirs,  the 
eftate  fliall  not  be  looked  upon  to  be  a  mortgage  in  the  hands  of 
J.  S.  fo  as  to  make  it  part  of  his  pt-rfonal  ellatc-,  but  it  fliall  be  for 
the  benefit  of  his  heir. 

A.y  being  in  poffilTion  of  an  eftate  that  M'as  a  mortgage  in  fee, 
by  will  devifes  it  to  his  daugliters  B.  and  C.  and  their  Jieirs,  and 
dies  :  B.  marries,  and  dies  :  the  queliion  was,  Wlit-thcr  the  fliare 
of -B.  fliould  be  decreed  real  or  perfonal  eilate,  and,  confequenrly, 
go  to  her  heir,  or  to  her  hufband  as  her  adminilirator  ?  It  was  de- 
creed againft  the  hufband;  and  my  Lord  Keep-'r  put  this  cafe: 
A  man  feifed  of  lands  in  fee,  which  were  only  morrg  iged  to  him, 
devifcs  them  to  his  fon  and  heir,  antl  his  heirs  ;  furely  thefe  lands 
(hall  defcend  as  an  inheritance  ;  or,  though  the  mortgage  be  paid 
off,  fliall  not  the  money  be  confidered  as  lands,  and  go  to  the  heir 
and  his  heirs,  as  the  lands  would  have  done,  and  this  purely  by 
the  intention  of  the  teftator  •,  and  did  not  the  tellator,  who  had 
a  governing  power,  intend  in  the  prefcnt  cafe,  that  the  mort- 
gaged lands  fliould  be  conlidered  as  any  other  lands  of  inherit- 
ance, and  be  fubjedfl  to,  and  be  dire<Sled  by,  the  fame  rules  which 
Other  eflates  are  ? 
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3.  Of  tlie  Precedency  and  Right  of  Redemption,  where  there  are 
feveral  Mortgagees  or  Incumbrancers  ;  and  herein  of  their  Re- 
medies againll  each  other,  as  well  as  againft  the  Mortgagor. 

Herein  we  muft  obferve,  as  a  fure  and  eftablifhed  rule,  that  he 
who  hath  the  firll  mortgage,  having  the  legal  eftate,  fliall  prevail 
before  all  other  fubfequent  mortgagees  and  incumbrancers.  But 
if  a  man  mortgages  land  by  a  defe6live  conveyance,  and  afterwards 
mortgages  by  an  aflurance  which  is  good  and  effedlual,  without 
notice,  the  fecond  fliall  prevail,  becaufe  that  carries  the  legal  title  •, 
and  equity  will  not  interpofe,  when  both  are  equally  upon  valu- 
able conlideration.  But.  if  a  man  mortgages  by  a  defcdtive  con- 
veyance, and  there  are  fubfequent  debts  that  do  not  originally  af- 
fea  lands,  there,  the  defeft  ot  fuch  a  conveyance  fliall  be  fupplied 
againfl:  a  fubfequent  incumbrancer,  who  acquires  a  legal  title  af- 
terwards-,  for  fincethe  fubfequent  incumbrancer  did  not  originally 
take  the  lands  for  his  fecurity,  nor  had  in  his  view  an  intention  to 
affed  them,  when  afterwards  the  lands  are  alleaed,  and  he  comes 
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\inder  the  very  perfon  that  is  obliged  in  confcience  to  make  the 
fecuriry  good,  he  llands  in  his  place,  and  fiiall  be  poftponed  to 
fuch  defe£llve  conveyance. 

This  rule  and  diilin6lion  being  grounded  on  the  following  cafe, 
we  fnall  here  infert  it  at  large, 

Henry  Fraficisy  father  of  the  defendant  Henry,  in  confideration  Eleanor 
of  400/.  money  lent,  by  feoffment,  17  July  166^,  mortgaged  to  B""!'!  &  aJ« 
the  plaintiff's  teft.itor  in  fee,  a  piece  of  ground  called  Purfcfieldy  FrancU&al. 
in  t!)c  parifh  of  Gibs,  but  no  livery  thereon,  and  covenanted  for  iq  Decemb. 
him  and  his  heirs,  that  he  was  lawfully  feifed  in  fee  of  the  pre-  ^**7°' 
mifes,  anct  for  quiet  enjoyment,  free  from  incumbrances  againft 
him  and  his  heirs,  and  all  perfons  claiming  under  him,  with  cove- 
nant for  farther  affurance  within  feven  years.  Henry  Francis,  the 
fvuher,  Mich.  1669,  borrowed  of  the  tellator  77/.  on  bond,  and 
promifed  that  the  mortgaged  premifes  fhould  be  fecurity  for  it. 
Henry  Francis,  the  father,  in  1670,  made  his  will,  and  thereof 
made  Henry  Francis,  his  fon,  executor.  The  teitator,  Robert 
Burgh,  died,  and  the  plaintiff  Eleanor  proved  his  will.  Tlie  de- 
fendant, Henry  Francis,  confeffes  feveral  judgments,  on  bonds,  en- 
tered nito  by  his  father  (to  v/it)  feven  judgments,  as  heir,  and  one, 
as  executor  to  his  father.  One  of  thefe  feven  judgments  was  ob- 
tained by  Heyman,  a  defendant,  on  an  afHon  brought  the  firft  or 
fecond  day  of  Hilary  term  1670,  for  400  /.  and  all  the  other  judg- 
ments were  entered  about  the  fame  time.  This  caufe  came  ro  be 
heard  by  Sir  Hcneage  Fimh,  Lord  Keeper,  affiiled  by  Judge  IVyld, 
who  declared,  that  the  court  was  fully  fatisfied,  that  the  plaintiff 
ought  to  be  relieved,  and  that  the  faid  judgments  ought  not  to  in- 
cumber the  premifes,  till  the  mortgage-money  was  fully  paid  ; 
wherein  the  court  did  not  ground  its  judgment  upon  the  manner 
of  obtaining  the  judgments  all  in  a  term,  and  moft  of  them  to- 
gether, nor  on  the  fpecial  way,  whereby  the  heir  charged  the 
lands,  by  pleading  riens  per  defcent,  nor  on  the  priority  of  the  tejle 
of  thtfubposnas  before  the  tijle  of  the  original,  on  which  the  judg- 
ments were  grounded  ;  but  upon  the  true  nature  of  the  cafe  the 
court  declared,  that  the  debt  due  by  the  mortgage,  did  originally 
charge  the  lands,  which  the  bond  did  not,  till  they  were  reduced 
to  judgments  ;  and  it  ought  not  to  be  in  the  heir's  power,  by  con- 
fefling  judgments,  to  charge  the  lands  in  prejudice  of  that  equity; 
and  the  rather,  becaufe  of  the  covenant  for  further  affurance. 
And  though  the  mortgage  was  defective  in  law,  for  want  of 
livery,  yet  equity,  which  fupplied  that  defe(£l,  charged  the  lands: 
and  though  the  creditors  had  no  notice,  yet  they  (hall  be  bound 
in  this  cafe,  becaufe  they  are  put  in  no  worfe  condition  than  they 
ought  to  be,  viz.  to  be  poftponed  to  the  mortgage.  Therefore  it 
was  decreed,  that  the  defendant  Henry,  the  heir,  ihould  convey  to 
the  plaintiff,  or  her  affigns,  in  fee,  in  manner  as  a  Mafter  fhould 
direct,  but  redeemable  on  the  payment  of  the  faid  400/.  due  on 
the  former  defedive  mortgage,  and  the  premifes  to  be  held  quietly 
againft  the  plaintiffs,  and  all  claiming  under  them,  fince  the  date 
of  the  mortgage  ;  and  he  who  has  the  equity  of  redemption,  may, 
in  convenient  time,  bring  a  bill  to  redeem  •,  and  in  default  thereof, 
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the  now  phintifFs  may  bring  one  to  foreclofe.  And  a  perpetual 
injundion  was  alfo  awarded,  to  quiet  the  plaintiffs  and  their  af- 
fions  in  pofleflion  againil  all  the  defendants  and  the  aforef^iid  in- 
cumbrances, and  to  ftay  all  proceedings  at  law,  but  the  plaintiffs 
to  have  no  colls  of  this  fuit,  unLfs  feme  come  to  redeem  ;  then, 
the  now  plaintiffs  to  have  all  the  cofts  of  this,  and  fuch  fuits,  as 
is  ufual  in  the  redemption  of  mortgages. 

Fr^m  this  cafe,  v/hich  hath  been  a  governing  cafe  in  the  courts 
of  equity,  they  have  ftated  the  difference  before  mentioned  j  for 
thefe  bond  creditors  did  not  originally  pitch  upon  the  land  as  a 
pledge  and  fecurity  for  their  money  j  and  when  they  came  after- 
wards, and  reduced  their  fccnrities  into  judgments,  to  affe<fl  the 
lands ;  yet,  fmce  they  affeft  it  in  the  hands  of  the  heir,  who  was 
fubjecl  to  this  equity,  and  obliged  in  coufcience  to  fupply  the  de- 
fe£l  in  the  execution  of  the  deed,  they  can  only  (land  in  his  place, 
and  therefore  mufl  be  fubjec\  to  the  defective  fecurity.  But  other- 
wife  it  had  been,  if  there  had  been  a  fubfequent  mortgage  duly  exe- 
cuted, and  without  notice  of  the  former-,  becaufe  the  lands  being 
then  originally  pledged  for  the  money,  and  the  mortgagee  having 
the  legal  title,  the  defective  fecurities  that  could  not  prevail  at  law, 
fhould  not  overturn,  in  equity,  a  fecurity  that  was  equally  upon 
valuable  confideration.  But  the  bonds  in  the  former  cafe  did  not 
originally  take  hold  of  the  land  at  all ;  and  when  they  were  reduced 
to  a  judgment,  they  only  took  hold  of  the  land,  together  with 
other  things  •,  and  therefore  equity  doth  not  look  on  them,  as  fuch 
charges  on  the  land  as  are  to  take  hold  fo  immediately  on  it,  that 
a  prior  defe£live  fecurity  is  not  to  be  relieved  and  fet  up  againft 
them;  efpecially,  fmce  fuch  incumbrancers  did  not  take  the  land 
as  an  original  fecurity,  but  came  in  afterwards,  under  the  perfon 
who  was  obliged  in  confcience  to  fupply  that  defeat ;  for  the  dif- 
ference between  the  two  cafes  turns  upon  this,  that  in  the  cafe  of 
a  fecond  valid  mortgage,  we  mufl,  in  all  manner  of  julUcc  fup- 
pofe,  that  the  mortgagee  would  not  have  lent,  if  the  land  had 
not  been  offered  to  ft  cure  his  money  ;  and  therefore  when  he  hath 
the  title  at  law,  it  is  no  equity  to  overturn  it,  or  to  poftpone  him 
to  a  defective  fecuritv  •,  but  in  the  cafe  of  the  bonds,  the  obligees 
lent  their  money  upon  the  perfonal  fecurity,  and  not  on  the  credit  of 
lands;  and  therefore  when  they  come  to  affedl  the  lands,  they 
mud  fland  in  the  place  of  the  perfon  that  had  made  himfelf 
liable,  in  a  court  of  equity,  to  anfwer  and  make  good  the  defedtive 
fecurity. 
aVern.564.  Thus,  it  was  alfo  ruled  by  the  Lord  Coivpery  where  the  cafe 
2^Saik.449.  ^^g^  ^_  furrcnders  his  copyhold  by  way  of  mortgage  for  money 
Taylor  v.  l^nt,  and  the  furrender  is  not  prefented  at  the  next  court,  ac- 
•Whceler.  cording  to  the  cuilom  of  the  manor  •,  J.  becomes  a  bankrupt,  and 
the  allignees,  t^c.  are  admitted,  and  bring  their  ejeclment,  and 
the  furrenderee  of  the  copyhold  brings  his  bill  in  equity  to  b"  re- 
lieved. And  in  this  cafe,  the  court  decreed  a  perpetual  injunftion 
in  behalf  of  the  furrenderee.  For  thougli  it  was  faid,  that  the 
creditors  of  the  bankrupt  v;ere  equally  valuable  as  the  furrenderee, 
and  having  the  title  at  law,  they  ought  to  be  preferred  i  yet  it  was 

over- 
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over-ruled,  becaufe  the  other  creditors  of  the  bankrupt  did  not 
lend  on  the  credit  of  the  land,  as  the  mortgagee  did;  and  there- 
fore, when  fuch  creditors  come  under  the  bankrupt  to  charge  the 
land,  they  ought  to  ftand  in  his  place,  and  come  under  the  fame 
obligation  of  confcience  to  make  good  the  defedlive  fecurity. 

The  cafe  of  Oxwick  and  Plitmer  turns  upon  the  reverfe  of  this  Oxwkk 
judgment,  and  was  thus :  Richard  IVifemarif  efq.  fon  and  heir  ap-  ^  ^-  "• 
parent  of  Sir  Richard  JFifeinany   intermarried  with  Wifiefred  Bar-  ai."Fa1"ch. 
ririgton,  entitled  to  a  portion  of  4000  A,  and  brings  his  bill  againft  3  May  170*, 
the  truftees  of  his  wife  j  whereupon  a  decree  was  had,  to  pay 
unto  him  the  fortune  of  his  wife,  upon  making  a  competent  fet- 
tlement ;  and  upon  failure  thereof,  the  fortune  to  be  invefted  in 
lands  by  the  approbation  of  the  Ivlafter.     But  upon  the  Mafter's 
report,  that  no  competent  fettlement  could  be  made  by  Richard 
the  fon,  it  was,  by  choice  of  parties,  invefted  in  lands  of  Sir 
Richard  the  father,  of  equal  value,  part  of  which  lands  happened 
to  be  eight  acres  of  copyhold,  which  in   the  fettlement  were  li- 
mited, and  declared  apart  from  the  freehold,  to  be  to  the  ufe  of 
the  ifTue  of  the  marriage,  in  common  form,  and  afterwards  in  fee 
to   the   fon,  with   a  covenant  from  Sir  Richard  to  furrender  the 
copyhold.     The  wife  dies  without  iffue,  and  the  fon  mortgages 
both  copyhold  and  freehold  together,  for  a  valuable  confideration, 
to  Oxwick  and  others,  plaintiffs;  but  without  any  furrender :  the 
fon  dies,  and  the  lands  defcend  to  £liz.  his  fifter  and  heir  at  law: 
the  mortgagees  foreclofe  E/iz.  by  a  decree  of  the  court,  and  enter 
and  take  poflefTion  ;  to  whom  being  in  poffeffion  £/iz.  releafes, 
and  confirms  the  eftate  in  fee.     Sir  Richard  the  father  being  then 
out  of  poflelTion  of  the  premifes  from  the  time  of  the  fettlement, 
which  was  made  thirteen  years  paft,  furrenders  the  copyhold  land 
to  the  defendant  Plumer,  for  a  valuable  confideration.     Phuner  is 
admitted,   and  brings  his  ejedlment ;  and  the  mortgagees  bring 
their  bills  to  be  relieved.     The  Mafter  of  the  Rolls,  on  folemn 
argument,  difmifled   their  bill   with  cofts ;    and  held,  that  this 
court  would  not  fupply  the  defe£t  of  a  furrender  againft  a  perfon 
that  came  in  by  title,  upon  furrender  of  the  fame  premifes.     The 
cafe  coming  on  to  be  reheard  before  my  Lord  Cowper^  he  was  of 
the  fame  opinion  ;  and  he  took  this  diflerence,  that  when  there 
are  two  perfons  that  have  equal  equity,  there,  thofe  that  have  the 
legal  title  fliall  prevail,   becaufe  there  is  no  equity  to  take  from 
fuch  perfons  the  title  that  they  have  gained  at  law ;  as,  where  A.y 
B.  and  C.  are  three  mortgagees,  and  C.  purchafes  in  the  mort- 
gage of  A.  to   fecure  his  own  money  bona  fide  lent ;  equity  will 
never  take  from  him  the  legal  intereft  he  hath  gained.     But  if  the 
contending  parties  in  equity  have  not  equal  equity,  then  thofe  that 
have  the  greateft  equity  ftiall  prevail  againft  the  legal  title ;  as,  if 
a  creditor  takes  hold  of  the  land  by  a  feoffment  in  mortgage,  with 
livery,  equity  will  fupply  the  defective  conveyance  againft  a  fubfe- 
quent  judgment  creditor;  becaufe  the  judgment  creditor  not  rely- 
ing on  the  land  for  his  fecurity,  he  hath  not  equal  equity  to  have 
it  applied  for  the  payment  of  his  debt,  as  he  that  took  it  in  mort- 
gage.    But  in  this  cafe,  where  Plumer  had  equally  lent  money, 
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and  taken  hold  'of  the  eftate  by  a  mortgage  made  with  a  legal  fur- 
render;  fo  that  the  legal  intereft  was  in  him;  the  covenant  to 
furrcndcr,  though  prior,  cannot  be  fet  up  agiiult  him  who  had 
no  notice  of  it ;  but  Oxiuuk  muft  purfue  his  remedy  at  law,  for 
the  breach  of  the  covenant. 
Churchill  A  precedent  mortgagee  difcounts  his  mortgage-money  by  pur- 

V.  Grove,  chafe  of  parcel  of  the  land,  and  the  fubfequent  mortgagee,  having 
-5^  "  '  alfo  a  judgment,  comes  to  be  relieved;  the  precedent  mortgagee 
pleatls  this  purchafe  ;  and  without  notice  it  is  good  ;  for  havitig 
a  legal  title  by  the  firft  mortgage,  kept  on  foot  precedent  to  the 
fecond,  this  court  will  not  dtftroy  it ;  and  the  judgmeiit  on  record 
is  no  notice,  without  exprefs  notice  from  the  party  in  intc:refl:. 
Rand  v.  If  a  man  makes  a  voluntary  deed,  and   mortgages  the  fame 

Caitwnght,   ]ands ;  this  deed,  though  fraudulent  as  to  the  mortgagee,  is  good 
5__  '     "      to  pafs  the  equity  of  redemption,  becaufe  the  voluntary  convey- 
ance binds  the  party  and  his  heirs. 
Goddard  v.        Tenant  in  tail  demifeth  the  lands  for  ninety- nine  years,  by  way 
Complin,       Qjp  mo'-tgage,  under  a  condition  of  redemption  ;  and  on  his  mar-, 
riage  futfers  a  recovery,  and  in  confideration  of  the  portion  fettles 
a  jointure  ;  then  the  hufband  borrows  more  money  of  the  mort- 
gagee, and  appoints  the  term  as  a  fecurity.     The  recovery  enures 
to  make  good  the  term  ;  and  if  the  mortgagee  had  no  notice  of 
the  jointure,  he  ihall  he  allowed  his  whole  money,  for  the  entail  is 
deftroyed  by  the  recovery ;  becaufe  every  recovery  places  the  fee 
in  the  recoverer;  and  neither  the  hufband  nor  wife,  that  comes  ia 
by  tirie  under  him,  can  vacate  this  aft  precedent;  fothat  the  fub- 
fequent recovery  of  tenant  in  tail  makes  good  all  precedent  in- 
cumbrances. 
Rofcarrick         A  man  makes  a  mortgage,   and  afterwards  makes  a  marriage- 
'  ch'^c"'     f^ttlement  of  the  equity  of  redemption,  wherein  he  limits  it  on 
ai7.,  &c.      ^^^  wi^*^ »  2'^<^  then  on  the  iiTue  of  his  body,  with  remainder  in  tail 
to  his  brother;  the  mortgagee  exhibits  his  bill  againfl:  the  mort- 
gagor, to  have  his  money,  or  that  he  may  fland  foreclofed,  with- 
out making  the  brother  a  party  ,  and   has  a  decree  accordingly  ; 
and  afterwards  the  mortgagor  dies  without  Iffue,   and    the  lands 
remain  to  the  brother  by  the  marriage  fettlement,  who  prefers  his 
bill  to  redeem.     The  bill  was  difmiffed  ;  for  having  made  thofe 
parties  to  the  bill  of  foreclofure,  that  were  parties  to  the  mortgage, 
the  mortgagee  did  as  much  as  was  pofTible ;  and  fmce  at  law  a 
fine,  or  otlier  conveyance,  cxtinguifnes  an  equity  of  redemption, 
which  is  but  a  c^o/'e  in  affiofi,  though  the   modern  courfe  hath 
allowed  it  to  be  transferred  ;  yet  it  ought  not  to  be  fo  allowed, 
that  the  mortgagee  "Ihould  not  know  from  whom  to  feck  a  fore- 
clofure, in  order  to  keep  him  an  eternal  bailiff  to  the  mortgagor  j 
therefore,  after  length  of  time,  and  in  behalf  of  a  mere  volunteer, 
they  would  not  open  the  account,  after  fuch  decree  to  foreclofe 
had  againfl  the  perfon  that  was  party  to  the  mortgage  ;  for  polTi- 
bly  the  mortgagee,  fmce  the  foreclofure,  had  kept  no  account, 
fmce  he  was  not  bound  to  do  it. 
Reynoldfon        [//.  being  feifed  in  fee,  mortgaged  for  years,  and  afterwards, 
.AiTb.Rcp!    ^"  '734>  miitle  his  will,  and  devifed  his  eftate  to  his  fon  and  his 
164.  heirs. 


Mortgage*  45 

heirs,  fubjeft  to  an  annuity  to  his  wife  for  life,  and  to  the  in- 
cumbrances upon  the  eftate;  ai'.d  in  cafe  his  fon  fnould  die  with- 
out iffue,  to  be  divided  amongft  his  three  daughters,  or  fuch  of 
them  as  fiiould  be  living  at  the  death  of  his  fon;  and  if  his  fon 
and  daughter  fliould  all  die  without  iflue,  then  to  his  v/ife  for  life, 
remainder  ro  his  own  right  heirs.  A  bill  was  brought  by  P.,  as 
aflignee  of  the  original  mortgagee,  againft  the  widow  of  the  mort- 
gagor, and  her  fon,  who  was  then  an  infant,  to  foreclofe  the 
equity  of  redemption  ;  but  the  daughters  were  not  made  parties. 
In  1746,  the  caufe  was  heard,  and  a  decree  made  for  an  account 
and  foreclofurc,  unlefs  redeemed  by  the  mother  or  fon.  The 
account  was  taken  before  the  Mailer,  and  the  time  for  redemption 
being  feveral  times  enlarged,  and  at  lalt  elapfed,  the  fon,  having 
attained  21,  releafed  the  equity  of  redemption  ;  fo  that  the  fore- 
clofurc was  not  made  abfolute  againft  him,  but  was  made  abfolute 
againft  the  wife.  The  fon  afterwards  died  without  iflae,  and  R. 
having  bought  the  daughters'  interelt  for  a  trifle,  in  1765,  filed  a 
bill  to  redeem.  But  the  Lord  Chancellour  was  clear  of  opinion, 
that  P.  was  not  entitled  to  redemption.  That  the  firft  tenant  in 
tail  being  a  party  to  the  foreclofure  was  fuihcient.  That  he  fuf- 
tained  the  intereft  of  every  body,  and  thofe  in  remainder  were 
confidercd  as  cyphers.  That  it  would  be  very  inconvenient  if  the 
remainder-men  were  necclTarily  to  be  parties.  There  might 
never  be  an  abfolute  foreclofure.  The  account  would  be  endlefs, 
and  the  foreclofure  would  be  open  to  every  contingent  remainder- 
man. That  nobody  would  lend  money  upon  fuch  terms.  That 
the  releafe  in  this  cafe  was  equal  to  an  abfolute  foreclofure  by- 
order.  That  the  accounts  were  taken,  and  the  time  for  redemp- 
tion elapfed,  and  that  this  cafe  was  not  fo  ftrong  as  that  oiRofcar- 
rick  and  Bartou. 

If  a  man  mortgages  lands,  and  then  confefles  feveral  judgments,  Grefwoid  t. 
and  fame  of  the  perfons,  who  have  judgments,  give  the  mortgagee  Warftam, 
notice,  and  afterwards  he  obtains,  againft  the  mortgagor,  a  decree   ^-^  ' 
to  foreclofe  ;  fuch  perfons,  that  give  notice  of  their  intereft,  Ihall, 
notwlthftanding,  redeem  ;  becaufe  they  are  creditors  for  a  valuable 
confideration,  and  the  mortgagee  had  notice  of  them,   that  he 
might  have  made  them  parties  to  his  bill ;  but  the  perfons,  who 
gave  no  previous  notice  of  their  judgments,   are  totally  barred  of 
all  redemption,  by  the  former  decree. 

A  fecond  mortgagee  may  redeem  the  firft,  after  a  decree  ob-  2Vern.6oi. 
tained  bv  him  to  foreclofe,  although  the  firft  mortsagee  had  no  P  ""'^^ 

.•  c     \,      r  1  u    f  1        J  Morrecv. 

notice  or  the  iecond  mortgage,  berore  tne  decree.  Weiierne  futra. 

But  the  firft  mortgagee  Ihall  be  allowed  all  his  expences  out  of 
pocket.     Thus,  where  L.  a  fecond  mortgagee,  came  to  redeem  H.  Lomax  v, 
who  had  been  at  great  expences  in  law-fuits  to  foreclofe  the  mort-  ^^^' 
gagor,  and  otherwife,  in  relation  to  the  eftate  ;  the  court  ordered,  ^   ""'^  ^' 
that  his  cofts  fliould  not  be  taxed,  as  in  an  adverfe  fuit,  but  that 
he  fhould  be  allowed  all  his  cofts  and  expences,  as  was  done  in 
the  cafe  of  a  folicitor,  who  laid  out  and  difburfed  money  for  his 
client  J  and  farther,  that  the  profits  of  the  eftate  in  queftion  fhould 
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be  applied,  in  the  firft  place,  to  pay  and  fatisfy  what  was  due  for 
fuch  cods,  charges,  and  difburfements,  before  it  was  applied  to 
fink  the  principal  ;  for  that  it  was  not  reafonable  he  Ihould  wait 
for  it,  and  be  allowed  it  only  on  the  foot  of  the  account  (as  had 
been  ufually  done)  whereby  he  might  lofe  the  intereft  thereof,  for 
ten  or  more  years  together. 
Lloy<i  V.  And  a  decree  to  foreclofe,  though  made  abfolute,  figned,  and 

Manfeii.iP.  enrolled,  is  no  plea  to  redeem,  if  furreptitioufly  procured.] 

Wms.  74. 

iCh.  Ca.  A.  mortgages  to  B.^  and  C.  obtains  a  judgment  in  debt  againfl: 

113.  Brent  _^_^  g^d  then  A.  mortgages  ro  D.,  and  then  B.,  £).,  and  A,  account 
■r.  tngUfti.  jQggfj^gr  for  what  was  due  to  i?.,  and  D.  pays  the  money,  and  B. 
aflTigns  the  mortgage  to  D.  C.  fues  for  his  debt,  and  to  have  an 
account  of  what  was  really  due  to  B.  and  D.  on  both  fecurities  ; 
D.  pleads  the  account  thus  made  up  in  bar  to  C ;  but  it  was  dif- 
allowed ;  becaufe  their  account,  being  voluntary,  (hall  never  con- 
clude a  third  perfon,  fo  that  he  {hall  not  com.e  into  the  redemp- 
tion ;  for  it  were  uiijuft,  that  their  accounts  (hould  fhut  him  out 
of  his  fecurity,  where  he  had  no  opportunity  to  litigate  or  examine 
the  account. 

But  it  hath  been  held,  that  if  a  firll  mortgagee  brings  a  bill  to 
foreclofe  the  mortgagor,  and  an  account  is  direfted  and  taken  be- 
tween them,  fuch  account  fhall  bind  the  fecond  mortgagee,  though 
he  was  no  party  to  the  bill,  if  there  was  no  fraud  or  collufion  in 
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If  a  man  mortgages  his  eflate  to  two,  who  each  of  them  lend 
Rep.  57, 53.  feveral  fums  upon  the  eilate,  as  appears  by  notes  under  their 
St\'ward.  hands,  and  one  of  them  dies,  there  fhall  be  no  furvivorfhip ;  for 
it  is  confidered  as  a  fum  of  money  flill  fubfifting  apart,  for  which 
the  lands  are  only  a  pledge  and  fecurity  ;  fo  that  the  money  being 
difl;in£l  fums,  and  the  intereft  in  it  being  diflin6l  and  feparate, 
there  can  be  no  furvivorfhip  between  them. 

If  a  mortgagee,  after  notice  of  a  fubfequent  mortgage,  joins  witK 
the  mortgagor  in  a  jQile  of  the  lands  to  a  flranger,  the  money  re- 
ceived by  either  for  the  purchafe  fhall  fink  fo  much  of  the  purchafe- 
money  :  and  in  this  cafe  the  mortgagor,  being  fon-in-law  to  the 
mortgagee,  and  he  having  entered,  and  afterwards  fuffered  the 
mortgagor  to  take  the  profits  for  feveral  years,  without  requiring 
interell,  it  was  held  by  the  court,  that  the  intereft  of  the  firll 
morl'gngee  fhould  not  affccl  the  lands,  fo  as  to  keep  out  the  fe- 
cond mortgagee  longer  than  he  would  have  been,  had  the  intereft 
be^n  duly  paid. 

If  A.,  being  about  to  lend  money  to  B.  on  a  mortgage,  fends 
C.  to  inquire  of  /).,  who  had  a  prior  mortgage,  whether  he  had 
any  incumbrance  on  jB.'s  eilate,  and  it  is  proved  that  C.  went  to 
him,  and  fpoke  to  him  accordingly,  and  Z).  denied  having  any; 
D.'s  mortgage  fhall  be  poftponed. 

[On  a  treaty  of  marriage  between  A.  and  B.  his  wife,  C.  the 
Ba^ar'd^""^'  ^^^^^'^  °^  ^•'  ^"'^  ^-  ^^^  father  of^.,  had  a  meeting  together  ;  at 
Rep.  101.  which  meeting  M.,  who  had  a  mortgage  upon  C's  eilate,  was 
*  ^''*'  '^v'j  accidentally  prefent ;  C.  and  D,  difcourfed  together  on  the  fubje£l. 
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and  talked  of  making  a  fettlement   upon   the  eftate  on  which  the  siieph.Prac, 
mortgage  to  M.  was  (ecured  :  AL  never  mentioned  to  the  father  Counf.  4Sa. 
of  B.  that  he  had  fuch  mortgage,  but  called  out  C.  and  reminded  \'qua.  if 
him  thereof.     M.  then  aj;recd  with  C.  that   he  would  take  his  i"uchcafe«; 
perfonal  ftcuritv  for  the  money,  and  they  returned  into  the  room  "".""tayoid 
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together,  wlien  an  agreement  was  entered  mto  between  L.  and  D.^  at  law  as 
in  the  pre  fence  of  M.,  to  fettle  the  eHiate  in  (Iricl  fettlement.  fraudulent. 
Afterwards,  the  marriage  took  effesSl,  and  AI.  brought  an  ejedl- 
ment  to  recover  the  pofllffion-of  this  eftate  as  mortgagee  j  where- 
upon A.  and  B.  his  wife  brouglit  a  bill  againft  M.  and  C,  in  order 
to  have  a  perpetual  injunction  :  Al.  admitted  all  the  facls,  but  pre- 
tended not  to  remember  any  thing  of  the  agreement  to  accept  C.'s 
perfonal  fecurity  for  the  money  lent.  C.  was  examined  as  a  wit- 
nefs  in  the  caufe  for  both  parties,  and  fwore  to  the  facl:  of  that 
agreement :  and  the  Lord  Chancellour  was  of  opinion,  that  the 
plaintiffs  were  well  entitled  to  a  perpetual  injunction,  and  ought 
to  be  relieved  under  the  head  cf fraud;  for  that  AI.  having  volun- 
tarily concealed  his  mortgage  at  ,the  time  of  the  treaty  of  mar- 
riage, was  not  entitled  to  have  any  benefit  from  it  againft  the 
plaintiff. 

D.,  N.,  and  if.,  having  lent  B.  8ooo  /.  upon  a  mortgage  in  fee  Draper ctai. 
of  the  manor  of  jF.,  and  on  a  ftatute  in  i6oo  /.  penalty  as  a  farther  "•  ^oriace 
fecurity;  and  //.  being  a  counfellour,  and  afterwards  confulted  by  aVern.^-o. 
y.  as  to  a  loan  of  200/.  to  B.   on  a  mortgage  of  the  manor  of  G., 
encouraged  him  to.  lend  his  money,  drew  the  m-ortgage-deed,  and 
inferted  therein  a  covenant  that  the  eftate  was  free  from  incum- 
brances, making  no  mention  of  the  ftatute  which  was  taken,  be- 
caufe  F.  was  fuppofed  to  be  deficient.  The  quetlion  was.  Whether 
H.  fhould  be  admitted  to  take  advantage  of  the  ftatute  to  kffen 
y.'s  fecurity  upon  the  manor  of  G.P     And  it  was  held  he  ftiould 
not ;  for  if  he,  who  only  concealed  his  incumbrance,  fliouid  be 
poftponed,  much  more  ought  H.,  who  was  intrufted  as  counfel  by 
the  mortgagee,  promoted  the  loan,  and  drew  the  conveyance  with 
covenants  that  the  eftate  was  free  from  incumbrances. 

And  if  a  firft  mortgagee  be  a  witnefs  to  a  fecond  mortgage-  Mocatta  et 
deed,  and,  knowing  the  contents  thereof,  do   not  acquaint  fuch  ^l.  v.  Mur- 
fecond  mortgagee  with  his  former  mortgage,  this  will  give  the  fvviii.Rep. 
latter  a  preference.     It  is  likewife  faid,  that  it  will  make  no  differ-  393. 
ence,  although  it  be  not  in  proof  that  the  witnefs  knew  the  con-  [Bi^'^^i". 
tents  of  the  fecond  mortgage  ;  for,  fince  it  does  not  appear  but  editor  of 
that  he  might  have  known  them,  the- law  will  prefume  that  every  Peer  wil- 
witn.-fs,  who  can  write  or  read,  is  acquainted  with  the  fubftance  ^'^ms's  Re- 
ef a  deed  or  inllrument  which  he,  having  attefted,  undertakes  to  notradded 
fupport  by  his  evidence.  to  the  above 

obiervation, 
d^uVts  the  truth  of  the  propofition,  and  queftions  whether  the  bare  attefting  a  fubfequent  incumbrance, 
w  thou t  ether  clrcuniftances  of  prefumptive  notice,  will  poftpnne  a  prior  incumbrancer,  fince,  at  that 
raie,  a  p'K.r  m  rtgagee  or  incumbiancei  nny,  without  any  fraud,  or  ill  intenrion  on  his  fide,  be  liable  to 
be  cheated  of  his  (ecurity.— And  fo  (he  obferves)  he  found  :t  faid  by  Lord  King,  in  the  author's  (Peer 
Williams)  report  ^f  an  anonymous  cafe,  in  Mich,  term,  1732.  And  Lord  Hardwicke,  before  whom 
this  point  wa;  agitated,  in  ihe  cale  of  Wilford  and  Beezly,  i  Vez.  6.  faid,  "  that  he  did  not 
••  think  that  the  baie  atteiling  a  Hied  as  a  witnefs  would  create  fucii  a  prefumption  of  his  know- 
*«  led^e  of  the  comcnts,  as  to  affctt  him  with  any  fiaud  therein  5  for  a  widiefs  is  only  to  authen- 
*'  ticatc  it,  and  not  to  be  privy  to  the  concents."— And  Lord  Thuilowe,  In  the  cafe  of  L'ecket  and 
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Cofdlry,  i  Br.  Ch.  Rep.  357.  fecms  to  have  been  of  a  (Imilar  opinion  with  Lord  Hardwiclce  upon 
this  fubjedt  ;  tor  fpeaking  thc-ein  of  ilie  caf;-  of  M' c^tta  .<nd  Mutga'ro.d,  his  l.orJihip  rays,  '*  thrf 
•«  firll  mort^atice  was  a  wn^ef^  n  th-  lecod  moi'gsge,  .  nd  was  theref);e  pjllponed.  1  do  not  leave 
*'  this  as  a  c^fe,  whch  I  ihuuld  d^ieiTiiii.-  in  the  faiiiL-  ■lunn  r  ;  for  a  wi.ruls  iti  piadice  is  not  privy 
•'  to  the  contents  of  the  deed.     Tl-e  bo)k  lefers  to  a  die  where  Lord  >ling  denieb  the  law  to  be  lo."J 


Hobbs  V. 
Kdtton, 
iVern.  i  76. 
ViJe  2  Eq. 
Ca.  Abr. 
515.  pi.  3. 
9  Vin.  Abr. 
4.15.  pi.  24. 
SVatis  V. 
CicTweli, 


Pearfon  v. 
Morgan, 
1  Bro.  Ch. 
Rep.  63. 
1  bro.  Ch. 
^ep.  388. 


A^.'s  younger  brother,  Imving  an  annuity  of  100/.  per  annum 
charged  on  l.inds  by  his  father's  will,  contracted  with  H.  for  falc 
thereof;  H.  went  to  jV.  and  informed  him  of  his  intended  pur- 
chafe,  defiring  to  know  of  him  if  his  younger  brother  had  a  good 
title  to  it,  and  whether  his  father  was  feifed  in  fee  at  the  time  of 
making  the  will,  and  if  it  had  ever  been  revoked.  JV".  told  him  he 
believed  his  brother  had  a  good  title,  and  that  he  had  paid  him  the 
annuity  for  twenty  years  ;  but  at  the  fame  time  informed  him, 
that  he  heard  there  was  a  fettlement  mad':'  of  his  father's  lands 
before  the  will,  which  was  in  the  hands  of  T*.,  but  that  he  had 
never  feen  it,  and  therefore  could  not  tell  what  were  its  contents  j 
and  encouraged  the  parcliafe,  telling  H.  he  had  not  only  paid  his 
brother  the  annuity  to  that  time,  but  had  alfo  paid  his  fifters 
■^000/.  under  the  fame  will.  The  purchafe  was  completed,  and 
afterwards  iV.  got  the  fettlement  into  his  hands,  and  would  have 
avoided  the  tinnuitv,  the  lands  being  thereby  entailed.  H.'s  bill 
was  to  have  the  annuity  decreed  or  repayment  of  his  purchafe- 
money  ;  and  though,  on  the  hearing,  there  was  no  proof  that  A^. 
had  any  notice  of  the  contents  of  this  fettlement  at  the  time  he 
promoted  the  purchafe,  yet  the  Lord  Keeper  decreed  the  payment 
of  the  annuity  merely  on  the  encouragement  AT.  gave  H.  to  pro- 
ceed in  completing  the  contrail ;  for  that  it  was  a  negligent  thing 
In  him  not  to  have  made  himfelf  acquainted  with  his  own  title, 
that  he  might  have  informed  the  purchafer  of  it,  when  he  came  to 
inquire  of  him. 

And  fuch  conilrudlive  fraud  not  only  binds  the  party  himfelf 
perfonally,  from  whofe  negligence  it  arifes,  but  alfo  binds  the 
lands,  ^c.  charged.  Thus,  B.y  the  elder  brother  of  /.  B.,  was 
under  fettlement  entitled  to  a  real  eftate,  charged  with  8000/.  for 
one  younger  child  of  the  marriage,  but  fubjedl  to  a  provifo,  that, 
if  the  lather  fhould  give  to  any  of  his  daughters,  or  younger  fons, 
any  money  or  lands,  for  or  in  advancement  in  marriage  or  of  her-' 
nuife,  the  value  thereof  fhould  be  deduced  from  the  portion,  un- 
lefs  he  fliould  by  writing  declare  to  the  contrary.  The  fathet 
devifed  to  /.  B.  4000  /.  after  the  death  of  his  (the  fon's)  mother, 
and  therefidue  of  his  perfonal  eftate,  and  died.  Then  the  elder 
fon  fuff^red  a  tecovery  by  which  he  obtained  the  fee-fimple  in  the 
lands.  Afterwards  I.  B.  applied  to  P.  to  lend  him  3000/.  on  the 
fecurity  of  the  8000/.  portion,  for  which  he  afligned  5000/.  part 
of  the  8000/.  as  a  fecurity,  and  alfo  entered  into  a  bond  in  a  pe- 
nalty for  the  fame.  P.,  previous  to  lending  the  3000/.,  applied 
by  his  folicitor  to  B.,  informing  him  of  /.  ^.'s  application,  and 
dcfired  to  be  informed  by  him,  whether  the  8000/.  was  a  fubfift- 
ing  charge  upon  the  eftate,  when  B.  declared  that  it  was,  and 
that  P.  might  fafely  advance  his  money  upon  the  fecurity.  B. 
alfo  afterwards  applied  for,  and  obtained  a  fum  of  money  to  pay 

off 
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off  the  8000  /.  portion  ;  and  gave  P.'s  follcitor  notice  that  he 
would  pay  off  the  3000  /•  at  the  end  of  fix  months  after  the  notice: 
B.  dying  foon  after,  the  money  was  not  paid,  but  from  the  deatli 
of  his  father,  and  down  to  his  own  death,  he  paid  the  interefl:  of 
the  80C0/.  Upon  his  death  the  eftate  defcended  to  his  two 
daughters.  B.  had  poiTeffion  of  the  fettlement,  and  knew  of  the 
advancements  of  the  father  to  /.  B.-.,  but,  fuppofing  them  not  to 
afrc£l  the  portion,  did  not  reveal  them  to  P.  A  bill  was  filed 
by  the  mortgagee  againft  the  daughters  to  have  the  3000/.  raifed 
and  paid  out  of  the  fettled  eftate.  They  fet  up  as  a  defence, 
that  the  bequeft  of  the  4000/.  and  of  the  refidue,  was  a  fatisfaclioii 
for  the  portion  under  the  provifo  inferted  in  the  fettlement.  And 
it  being  held  that  the  bequeft  was  a  fatisfaction,  it  then  became  a 
queftion,  Whether  B.  had  not  bound  himfelf  and  the  land  notwith- 
llanding,  by  his  declaration  *'  that  the  portion  was  a  fubfifting  * 
**  charge.'"'  It  v/as  agreed  on  behalf  of  the  daughters,  that  \i  B, 
knovi'ingly  mifreprefented  the  cafe  to  P.'s  attorney,  it  certainly  mull 
bind  him.  All  the  cafes  v/ere  that  theperfon  mifreprefenting  was 
bound  by  his  own  mifreprefentation  ;  but  this  went  fomething 
farther,  namely,  to  bind  the  lands.  If  a  man  was  guilty  of  a  fraud, 
by  which  the  land  was  affecled,  the  mifreprefentation  would  bind 
the  land  ;  but  if  there  was  no  fraud,  the  land  could  not  be  affefted. 
It  was  the  duty  of  P.'s  folicitor  to  make  every  inquiry  ;  he  ought 
to  have  made  the  truftees  parties.  It  was  great  negligence  on  his 
part  not  to  take  a  legal  fecurity.  He  ought  to  have  inquired  what 
/.  B.  took  under  the  will.  The  principle  the  court  went  upon, 
was  by  acting  upon  the  confcience  of  the  defendant  in  fuch  cafes; 
if  the  defendant  was  a6ting.  againft  confcience,  the  court  would 
apply  a  remedy,  but  there  was  in  this  cafe  nothing  againft  con- 
fcience. B.  was  ignorant  of  the  legal  efFe6l  of  the  legacies.  If 
then  there  was  no  fraud,  there  was  nothing  for  the  court  to  relieve 
againft,  and  the  land  could  not  be  bound.  But  by  Buller^  Juft, 
(who  fat  for  the  Chancellour),  the  only  queftion  is.  Whether  P.  has 
a  right  to  have  30C0/.  raifed  for  payment  of  his  debt,  out  of  the 
eftate  oi  James?  It  is  argued,  that  this  is  not  to  be  done  unlefs  there 
is  fuch  a  fraud  as  to  aftect  land,  and  that  here  was  no  fraud,  but  B, 
a£ted  innocently.  It  brings  to  my  mind  a  cafe  tried  before  me  at 
Guildkally  by  one  merchant  againft  another,  for  givincj  a  falfe 
characler  of  a  third  perfon,  by  which  the  plaintift'  was  induced  to 
give  him  a  credit,  and  loft  his  money ;  my  diredlion  to  the  jury 
was,  that,  if  one  man  tells  another  a  falsehood  by  which  he  is 
injured,  the  deceived  perfon  has  his  remedy  by  an  action.  Thofe 
who  wifli  to  maintain  the  daughter's  cafe,  argue,  that  B.  the  fatlier 
was  a  total  ftranger  to  the  cafe,  which  argument  admits  the  prin- 
ciple, that  if  he  had  been  intercfted,  the  declaration  would  bind. 
Here,  the  perfon  of  whom  the  queftion  was  alked,  certainly  had 
no  intereft.  Fraud  is  a  queftion  of  law,  and  of  fact.  It  is  always 
confidered  as  a  conftru(5live  fraud  where  the  party  knows  the 
truth  and  conceals  it,  and  fuch  conftruclive  fraud  always  makes 
the  party  liable.  I  think  that,  here,  B.  knew  of  the  provifo  and 
advancements,  and  that  ia  this  court  he  was  obliged  to  take  notice 
Vol.  V.  E  cf 


of  tliem.  In  h&:  he  had  exprefs  notice.  It  is  not  like  the  cafe 
of  a  latter  deed  referring  to  a  former  one.  The  inquiry  was  a 
very  proper  one  on  the  part  of  P.,  and  completely  repelled  any 
imputation  of  negligence  in  his  agent  and  the  inquiry  was  pro- 
perly made  of  the  party  immediately  intereftcd.  B.,  at  the  time 
of  the  inquiry,  had  the  equitable  intcrell  in  the  eltate,  and,  upon 
the  application,  aflured  P.,  that  he  might  fafely  lend  his  money. 
The  inquiry  was  the  moft  material  P.  could  make.'  If  B.  admit- 
ted the  term  to  be  in  exiltence,  he  mult  be  bound  by  hisadmiflion. 
He  had  full  notice,  and  induced  P.  to  lend  his  money,  which  was 
a  fraud  that  would  afFed  the  daughter's  eitate.  The  term  muft, 
therefore,  be  held  to  be  in  force  to  fecure  the  3000/.,  and  the 
truftees  mult  raife  that  fum.] 
Abr,  Eq.  One  Gof,  being  pofleffed  of  the  Thatched-Houfe  at  5/.  Jantes'sy 

321,  322.  pj^  ^  building  leafe  for  fixty  years,  mortgages  it  to  'Dx.LancaJJer 
Ruffd.'  a^^  oi^c  Habbcrjield,  for  fecuring  600/.,  which  the  defendant  af- 
terwards paid  off,  and  advanced  to  Gof  600  I.  more,  and  took  an 
aflignment  of  this  mortgage,  but  had  not  the  original  leafe  deli- 
vered to  him  till  feme  days  after  the  aihgnment.  Gc^ afterwards, 
being  in  a  declining  way,  propofed  to  borrow  of  the  plaintiff  350/. 
on  a  mortgage  of  a  vault  and  two  rooms,  part  of  the  mortgaged 
premifes  •,  and  on  a  treaty  for  that  purpofe,  one  Remifjgtcn,  who 
a<fled  for  the  plaintiff,  defired  to  fee  the  original  leafe  ;  Goff^  told 
him,  that  he  had  it  not  by  him,  but  that  his  lawyer  kept  all  his 
writings  for  him,  as  not  thinking  it  fafe  to  truft  them  in  his  own 
houfe,  where  all  forts  of  company  reforted  ;  upon  which  Goj^ 
goes  to  the  defendant,  who  was  an  attorney  in  the  city,  tells  him 
he  was  about  agreeing  with  a  perfon  for  the  rebuilding  part  of  the 
premifes,  at  fo  much  a  foot  fquare,  which  would  better  his  fecu- 
xity,  and  defired  him  to  let  him  have  the  original  leafe,  that  he 
might  fee  the  dimenfions  of, the  houfe  :  the  defendant  would  not 
trull  him  with  the  leafe  in  his  own  power,  but  goes  along  with 
him  to  the  Thatched-Houfe ;  and  after  he  had  been  there  fome 
time,  Gc^  fends  for  the  plaintiff"  and  Remington,  told  them  he  had 
now  the  original  leafe,  which  they  might  fee ;  and  upon  their 
con.ing  to  his  houfe,  Goffgots  into  the  room  where  the  defendant 
was,  and  defires  him  to  let  him  have  the  leafe,  to  fliew  the  perfon 
he  had  mentioned,  for  that  he  was  now  in  the  houfe  ;  and  accord- 
ingly the  defendant  lets  him  have  the  leafe,  which  he  carries  to 
the  T^X^mti^  tluA  Remington;  and  they  being  fatisfied  therewith 
lend  him  the  money,  and  take  a  mortgage  of  the  vault  and  two 
rooms,  infifting  at  the  fame  time  to  have  tlie  original  leafe  delivered 
to  them  ;  but  G^^ urging  that  it  concerned  much  more  than  the 
plaintiff  had  in  mortgage,  and  that  he  could  not  part  with  it,  the 
plaintiff"  permitted  him  to  keep  it  j  and  he  thereupon,  in  about  an 
hour's  time,  delivered  it  again  to  the  defendant,  without  acquaint- 
ing him  with  what  he  had  done  •,  and  the  defendant  fwore 
cxprefsly  in  his  anfwer,  that  he  had  no  notice  of  this  tranfaclion, 
or  of  the  plaintiff's  rtiortgage.  Afterwards,  the  plaintiff  lent  Goff 
a  further  fum  of  money,  and  he  prevailed  on  the  defendant  to  let 
him  have  the  original  leafe  a  fecond  time ;  but  there  was  no  proof 
7  that 
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that  the  defendant  knew  the  occafion  of  it,  and  he,  by  his  anfwer, 
exprefsly  denied  his  having  notice  of  it.  Go^afterwards  failed,  and 
thereupon  the  defendant  brought  his  eje£tment,  and  recovered  j 
and  this  bill  was  brought  to  have  the  defendant's  mortgage  poft- 
poned,  upon  pretence,  that  here  was  a  manifefl  fraud  on  the  plain- 
tiff, and  that  the  defendant  was  privy  to  it ;  and  at  the  Rolls  the 
plaintiff  had  a  decree  accordingly  :  but,  on  appeal,  the  decree  was 
reverfed.  Lord  Chancellour  faid,  that  if  a  man  makes  a  mort- 
gage, and  afterwards  mortgages  the  fame  eftate  to  another,  and  the 
iirrt:  mortgagee  is  in  combination  to  induce  the  fecond  mortgagee 
to  lend  his  money,  this  fraud  will,  without  doubt,  in  equity  poll- 
pone  his  own  mortgage  :  fo,  if  fuch  mortgagee  (lands  by  and  fees 
another  lending  money  on  the  fame  eftate,  without  giving  him 
notice  of  his  firfl  mortgage,  this  is  fuch  a  mifprifion  as  (hall  for- 
feit his  priority.  But  here  is  no  manner  of  proof  that  the  defend- 
ant knew  any  thing  of  the  plaintiff's  lending  his  money ;  nay,  i£ 
there  had,  yet  the  plaintiff  appears  guilty  of  fo  much  a  groffer 
negle6t,  that  he  ought  not  to  prevail ;  for  the  defendant  intrufted. 
Go^with  his  original  leafe  but  for  a  very  little  while  j  the  plain- 
tiff takes  his  wojd,  that  he  could  not  part  with  it,  and  leaves  it 
wholly  in  his  power  to  go  on  in  defrauding  whom  elfe  he  had  a 
mind  to.  Befides,  it  appears  the  defendant  was  impofed  on  by 
Goff^  for  he  parted  with  the  leafe  only  to  better  his  own  fecurity, 
and  had  the  moft  fpecious  pretence  that  could  be  for  it ;  and  there- 
fore it  cannot  be,  without  manifeft  proof,  objedled  to  him,  that  he 
let  Goff\\-i.\t  the  leafe  to  (hew  the  plaintiff,  or  with  a  defign  to 
draw  in  the  plaintiff  to  lend  his  money.  His  Lordfhip  difmilTed 
the  bill  with  cofts,  unlefs  the  plaintiff  fhould,  within  fuch  a  time, 
redeem  the  defendant. 

[S.  made  a  mortgage  of  lands  to  H.  who,  placing  a  great  con-  Head  v. 
fidence  in  him,  lent  the  money,  taking  his  word  that  he  would  ^i"^^;^'  , 
deliver  him  the  title-deeds,  the  mortgage  being  executed  in  Lon-  ^gj.       " 
dctiy  and  S.  pretending  the  title-deeds  were  in  the  country.    After- 
wards, 5.  borrowed  2000/.  of -E.  on  a  mortgage  of  the  fame  lands, 
at  the  fame  time  producing  and  delivering  to  him  all  his  title- 
deeds,  which  were  perufed,  and  approved  by  his  counfel.     Then 
H.  exhibited  a  bill  to  foreclofe  E.  and  to  compel  him  to  difcover 
the  title-deeds  relating  to  the  premifes,  and  to  have  them  delivered 
up  to  him,  infifting  upon  them,  as  owner  of  the  land.    E.  pleaded 
the  mortgage  made  to  him,  and  that  he  had  no  notice  of  the  prior 
mortgage  to  if.,  and  infifted,  that  the  court  ought  not  to  aid  H. 
and  take  the  title-deeds  from  lilm,   without  ordering  him  to  be 
paid  his  nTortgage-money ;  and  fo  it  was  decreed  by  the  Chan- 
cellour. 

S.  being  fcifed  in  fee  of  certain  eftates,  fubjeft  to  an  outftand-  Stanhope 
jng  term  of  years  in  R.  and  E.,  by  indenture  of  leafe  and  releafe,  v.  Verney, 
dated  the  4th  and  5th  days  of  June  1732,  conveyed  them  to  Z).  and  l'-h"  \J^ 
her  heirs,   for  fecuring  the  payment  of  1000/.  and  intereft,  and  edit.  29J.  b, 
covenanted  to  produce  the  deeds  refpefting  the  terms  for  years.  "^  "'^"* 
Afterwards,  R.  and  E.  affigned  the  term  to  other  truftees,  in  trult 
for  5.,  his  heirs  and  affigus  j  and  then,  6'.  by  indenture,  dated  the 
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jpth  of  Deceinber  1 73  2,  conveyed  the  fame  eftates  to  A",  by  way 
of  mortgage,  for  fecuring  to  her  3000/.  rfnd  intereft,  with  a  de- 
claration that  the  truftees  of  the  term  fhould  ftand  pofleflcd  of  the 
term  in  truft  for  her,  and  the  deeds  refpeding  it  were  delivered 
to  her,  and  neither  (he  nor  the  truftees  had  notice  of  the  mort- 
gage to  D.  Afterwards,  D.  brought  an  ejectment  \  F.,  who  claimed 
under  iV.,  defended  it,  and  fet  up  the  term  with  a  declaration  of 
tlie  trull  of  it  in  favour  of  N.;  upon  this,  D.  brought  her  bill  in 
equity.  The  queftion  was,  Which  fliould  be  preferred  ;  D.  who 
had  the  firll  declaration  of  the  truil  of  the  term,  or  V.  who  had 
the  fubfiquetit  declaration  of  the  truft,  but  had  the  cuftody  of  the 
deed  ?  Lord  Northington  held,  that  a  declaration  of  trull  in  favour 
of  an  incumbrancer  was  tantamount  to  an  atlual  aflignment, 
unlefs  a  Juhjequent  incumbrancer,  bona  fide,  and  without  notice, 
procured  an  aflignment;  and  that  the  cultody  of  the  deeds  re- 
fpedling  the  term,  with  a  declaration  of  the  trull  of  it,  in  favour 
(tf)  That  is  of  a  fecond  incumbrancer,  was  etiuivaleiit  \a)  to  an  adlual  aflign- 
in  equity.  nicnt  j  and  therefore  gave  him  an  advantage  over  the  (irfl  incum- 
brancer, which  equity  would  not  take  from  him. 

If  the  mortgage  be  of  a  reverfion,  there  is  no  reafon  to  poft- 
pone  the  mortgagee  upon  the  mere  abllradl  facl  of  his  not  having 
required  or  procured  the  title-deeds  and  writings  ;  becaufc  in  fuch 
cafes,  the  title-deeds  and  writings  do  not  properly  belong  to  the 
reverfioncr,  nor  has  he,  generally  fpeaking,  any  means  by  which 
he  can  procure  them,  if  refuied  by  the  tenant  for  life,  or  pofleflbr 
of  the  particular  eftate. 
Tourle  v.  This  queftion  was  agitated  in  equity,  before  Lord  Thurloive,  in 

R*"<^»  the  cafe  of  Tourle  againil  Ratid,  which  was  as  follows  :  R.  being, 

^-0."  ^^*  as  fuppofed,  entitled  under  the  will  of  his  father  to  a  remainder 
in  fee  (but  in  facl  only  to  a  remainder  in  tail)  expeclant  on  the  death 
of  his  mother^  in  certain  freehold  ellates,  conveyed  his  reverfion 
and  remainder,  expeclant  on  the  death  of  his  mother,  to  A.  in 
fee,  by  way  of  mortgage.  At  the  time  of  making  the  mortgage, 
the  deeds  and  writings  were  in  the  hands  of  a  collateral  relation, 
but  A.^s  attorney  was  inforiiied  by  the  mortgagor,  that  they  were 
in  the  pofleflion  of  the  mother,  who  would  not  confent  to  part 
with  them,  (lie  being  then  in  pofleflion  of  the  eilate  as  tenant  for 
life,  which  (lie  continued  until  the  time  of  her  death.  Lnmedi- 
ately  after  her  deceafe,  y/.'s  attorney  applied  to  R>  for  the  pofl'ef- 
fion  of  the  title-deeds,  to  which  i^.'s  general  anfwcr  v/as,  that  he 
would  fend  them  in  a  day  or  two,  or  to  that. efle6l.  Shortly  after- 
wards, R.i  being  then  tenant  in  tail  in  poffefilon,  (but  fuppofmg 
himfelf  tenant  in  fee  of  the  above  eilate,  and  being  alfo  polTefTed 
of  a  leafehold  eftate,)  mortgaged  both  eftates  to  T.  At  the  time 
when  the  latter  mortgage  was  made,  all  the  title-deeds,  relating 
to  the  eftates,  were  delivered  to  T.'s  attorney,  and  continued  in 
^'.'s  pofleflion.  Some  time  afterwards,  T.  filed  his  bill  to  fore- 
clofe  the  mortgaged  premifes,  and  among  other  things,  charged 
that  A.  ought  not  to  have  permitted  the  title-deeds  and  writings 
to  have  remained  in  the  hands  of  i?.,  that  he  left  them  in  his 
hands  for  the  purpofe  of  enabling  him  to  raife  more  mcney  on  the 
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fecurlty  of  the  premifes,  and  that  tlie  fame  was  a  fraud  on  7*.,  and  (") "  I  Si"* 

that  therefore  A.  ought  to  be  compelled  to  redeem  T.'s  mortgage,  r'-^u*!^' 

or  ought  to  be  debarred  of  any  intereft,  which  he  might  have  in  c.B.  <*tlut 

the  premifes,  till  T.'s  mortgage  fliould  be  fatisfied.     It  was  con-  "  go"  the 

tended  on  the  part  of  T.  that,  where  a  prior  mortgagee  leaves  the  1^  /"^^ 

title-deeds  in  the  pofTilfion  of  the  mortgagor,  it  is  a  fraud  upon  «« that  a' 

the  fecond  mortgagee,  as  he  is  induced,  by  the  title  appearing  on  "  ''"''we  of 

the  deeds,  to  lend  his  money;  that  the  fecond  mortgagee  there-  !1  )„^^"^rl  . 

fore  having  the  deeds,  fhould  be  preferred.     But  Lord  Thtirhive,  «« cumfpec- 

Chan.  faid,  that  he  did  not  conceive  that  a  firit  mortgagee,  not  "  ^'o"  '^''' 

taking  the  deeds,  was  alone  fufBcient  to  poftpone  him  ;  if  it  were  .,  f^'^eef! 

fo,  there  could  be  no  fuch  thing  as  a  mortgage  of  a  reverfion.  ///  "  feaor 

that  cafe,  the  deed  being  in  the  hands  of  tenant  for  life,  is  not  "  p^i^on- 

fufficient  to  turn  him  round.     The  firft  cafes  where  the  prior  tt  ^o^t- 

mortgage  was  poftponed,  were  cafes  of  fraud,  then  the  fiime  was  "  gagee,  as 

done  in  cafes  of  grofs  negligence  [a).  Here  was  no  laches;  the  mort-  *'  "  ^^  "■^'■'' 

gagee  could  not  compel  the  tenant  for  life  to  give  up  the  deeds  :  «  f^u/or 

though  a  dowrefs,  upon  a  confirmation  of  her  title,  might  be  com-  •'  wilful  ne- 

Fllerl,  the  tenant  for  life  could  not,  although,  after  her  deceafe,  "  g'^^-" 
It  Anftr 

he  mig'it  have  filed  a  bill.     But  that  was  not  fufficient  to  charge  .,q. 
the  mortgagee. 

In  the  cafe  of  Goodt'itU  againft  Morgan,  Mr.  ju^icQ Bulhr  confi- 
ders  it  *'  as  an  eftablifhed  rule,  in  a  court  of  equity  [b),  that  a  fe-  (^)  iT-rm 
*'  cond  mortgagee  who  has  the  title-deeds,  without  notice  of  any  ^^ '  ^^* 
'*  prior  incumbrance,  fhall  be  preferred  •,  beciufe,  if  a  mortgagee 
**  ie.ids  money  upon  mortgage,  without  taking  the  title-deeds, 
**  he  enables  the  mortgagor  to  commit  a  fraud.  If  this  has  be- 
"  come  a  rule  of  property  in  a  court  of  equity,  (fays  the  learned 
"  Judge,)  it  ought  to  be  adopted  in  a  courfe  of  law."    ^iare.'\ 

Although   a  depofit  of  title  deeds  for  the  fecurity  of  a  debt  Plumb.  ▼. 
amount  to  an  equitable  mortgage,  yet,  if  a  creditor  of  the  mort-  ^'^"1' 
gagor,  fearing  his  immediate  infolvency,  take  a  conveyance  of  the  ^j^. 
fame  eftate,  without  notice  [c)  of  the  incumbrance,  equity  will  not  {c)Secust 
prevent  him  from  availing  himfelf  of  his  legal  eftate.  '^^"^.  '"^"^ 

*  o  o  IS  notice 

either  adual  or  conftruclive.     Birch  v.  EUames,  a  Anftr.  427- 

By  the  4  ^  ^  TV.  3.  c.  16.  reciting,  that  great  frauds  and  de- 
ceits are  often  pradlifed  by  necefhtous  and  evil-difpofed  perfons, 
in  borrowing  money,  and  giving  judgments,  ftatutes,  and  recog- 
nizances privately,  for  fecuring  the  re-payment  of  the  faid  money; 
and  the  fame  perfons  do  afterwards  borrow  money,  upon  fecurity 
of  their  lands,  of  other  perfons,  and  do  not  acquaint  the  later 
lender  thereof  with  the  fame  •,  whereby  fuch  late  lender  is  very 
often  in  danger  to  lofe  his  whole  money,  or  forced  to  pay  off  the 
debts  fecured  by  the  faid  judgments,  flatutes,  and  recognizances,i 
before  they  can  have  any  benefit  of  the  faid  mortgages  •,  and  that 
divers  perfons  do  many  times  mortgage  their  lands  rnore  than, 
once,  without  giving  notice  of  their  firft  mortgage  ;  whereby 
lenders  of  money  upon  fecond  or  after-mortgages  do  often  lofe. 
their  money,  and  are  put  to  great  charges  in  fuit  and  othervi-ife  ; 
for  remedy  whereof  it  is  enabled,  *<  That  if  any  perfon  diaii  bor* 
*•  row  any  money,  or,  for  any  other  valuable  confideration,  for 
**  the  payment  thereof,  voluntarily  give,  acJinowledge,  pirai.t,  or 
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*'  fufFer  to  be  entered  againfl:  him,  or  them,  one  or  more  judg- 
**  ment  or  judgments,  ftatute  or  ftatutes,  recognizance  or  recog- 
*'  nizances,  to  any  perfon  or  perfons,  creditor  or  creditors  •,  and 
"  if  the  faid  borrower  or  borrowers,  debtor  or  debtors,  fhall  af- 
*'  terwards  take  up  or  borrow  any  other  fum  or  funis  of  money 
**  of  any  other  perfon  or  perfons,  or,  for  other  valuable  confider- 
*'  ation,  become  indebted  to  fuch  perfon  or  perfons,  and  for  fe- 
*'  curing  the  re-payment  and  difcharge  thereof,  fliall  mortgage 
**  his,  her,  or  their  lands  or  tenements,  or  any  part  thereof,  to 
*'  the  faid  fecond  or  other  lender  or  lenders  of  the  faid  money, 
**  creditor  or  creditors,  or  to  any  other  perfon  or  perfons,  in  truft 
•'  for  or  to  the  ufe  of  fuch  fecond  or  other  lender  or  lenders, 
*'  creditor  or  creditors,  and  fhall  not  give  notice  to  the  faid  mort- 
"  gagee  or  mortgagees  of  tlie  faid  judgment  or  judgments,  fta- 
*'  tute  or  ftatutes,  recognizance  or  recogninances,  in  writing, 
*'  under  his,  her,  or  their  hand  or  hands,  before  the  execution  of 
*'  the  faid  mortgage  or  mortgages ;  unlefs  fuch  mortgagor  or 
*'  mortgagors,  his,  her,  or  their  heirs,  upon  notice  to  him,  her, 
♦*  or  them  given  by  the  mortgagee  or  mortgagees  of  the  faid  lands 
**  and  tenements,  his,  her,  or  their  heirs,  executors,  adminiftra- 
**  tors,  or  afligns,  in  writing,  under  his,  her,  or  their  hands  and 
**  feals,  attefted  by  two  or  more  fufficient  witnefles,  of  any  fuch 
**  former  judgment  or  judgments,  ftatute  or  ftatutes,  recogni- 
*'  zance  or  recognizances,  (hall,  within  fix  months,  pay  oiT  and 
*'  difcharge  the  faid  judgment  or  judgments,  ftatute  or  ftatutes, 
*'  recognizance  or  recognizances,  and  all  intereft  and  charges  due 
*'  thereupon,  and  caufe  or  procure  the  fame  to  be  vacated,  or  dif- 
**  charged,  by  record  ;  that  then  the  mortgagor  or  mortgagors  of  the 
*'  faid  lands  and  tenements,  his,  her,  or  their  heirs,  executors,  ad- 
*'  miniftrators,  or  aiTigns,  fhall  have  no  benefit  or  remedy  againft 
*'  the  faid  mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  exe- 
*'  cutors,  adminiltrators,  or  afligns,  or  any  of  them,  in  equity  or 
*♦  elfewhere,  for  redemption  of  the  faid  lands  and  tenements,  or 
**  any  part  thereof;  but  the  faid  mortgagee  and  mortgagees,  his, 
*'  her,  or  their  heirs,  executors,  adminiftrators,  and  afligns,  fh^rll 
**  and  may  hold  and  enjoy  the  faid  lands  and  tenements,  for  fuch 
**  eftate  and  term  therein,  as  were  or  was  granted  and  fettleil 
**  to  the  faid  mortgagee  or  mortgagees,  againft  the  faid  mort- 
*'  pgor  or  mortgagors,  and  all  perfon  and  perfons  lawfully  claim- 
*'  ing  from,  by,  or  under  him,  her,  or  them  ',  freed  from  equity  of 
<'  redemption,  and  as  fully,  to  all  intents  and  purpofeswhatfoever, 
**  as  if  the  fame  had  been  purchafed  abfolutely,  and  without  any 
«*  power  or  liberty  of  redemption." 
^  ?  "  And  it  is  further  enaded.  That  if  any  perfon  fhall  mortgage 

**  any  lands  or  tenements  to  any  perfon  or  perfons,  for  fecurity  of 
"  money  lent,  or  otherwife  accrued  or  become  due,  or  for  other 
"  valuable  confiderations ;  and  if  the  faid  mortgagor  or  mort- 
**  g^gors  fliall  again  mortgage  the  fame  lands  or  tenements,  or 
**  any  part  thereof,  to  any  other  perfon  or  perfons  for  valuable 
*'  confideration,  (the  faid  former  mortgage  being  in  force,  and 
*'  not  difcharged,)  and  fliall  not  difcover  to  the  faid  fecond  or 
«'  other  mortgagee  or  mortgagees,  or  fome  or  one  of  them,  the 

"  former 


"  former  mortgage  or  mortgages,  in  writing,  under  his,  her,  or 
"  their  hands,  that  then,  and  in  thcfe  cafes  alfo,  the  faid  mortgagor 
*'  or  mortgagors,  his,  her,  or  their  heirs,  executors,  adminiftra- 
**  tors,  or  L-lFigns,  (liall  have  no  rehcf,  or  equity  of  redemption, 
"  againfl;  the  fiid  fecond  or  after-mortgagee  or  mortgagees,  his, 
*'  her,  or  their  heirs,  executors,  adminiftrators,  or  affigns,  upon 
"  the  faid  after-mortgvige  or  mortgages  ;  but  that  fuch  mortgagee 
"  or  mortgagees,  his,  her,  or  rheir  heirs,  executors,  adminiftrators, 
*<  and  adigns,  (hall  and  m;iy  hold  and  enjoy  fuch  more  than  once 
<*  mortgaged  lands  and  tenements,  for  fuch  eftate  and  term  there- 
**  in,  as  were  or  was  granted  and  conveyed  by  the  faid  mortgagor 
*<  or  mortgagors,  againft  him,  her,  or  them,  his,  her,  or  their 
<*  heirs,  executors,  or  adminiftrators  refpeftively,  freed  from  all 
*'  equity  of  redemption,  and  as  fully,  to  all  intents  and  purpofes, 
**  as  it  the  fame  had  been  an  abfolute  purchafe,  and  without 
**  any  power  or  liberty  of  redemption. 

"  Provided  always,  and  be  it  further  enaded  by  the  authority  §  +. 
"  aforefaid.  That  ncvevthelefs  if  it  fo  happen  that  there  be  more 
*'  than  one  mortgage  at  the  fame  time  made,  by  any  perfon  or 
"  perfons,  to  any  perfon  or  perfons  of  the  fam.e  lands  and  tene- 
"  mcnts,  the  feverrJ  late  or  under  mortgagees,  his,  her,  or  their 
"  heirs,  executois,  adminiftrators,  or  afligns,  {hall  have  power  to 
"  redeem  any  former  mortgage  or  mortgages,  upon  payment  of 
"  the  principal  debt,  intereft,  and  cofts  of  fultto  the  prior  mort- 
**  gagce  or  mortgagees,  his,  her,  or  their  heirs,  executors,  admini- 
**  ftrators,  or  afTigns. 

"  Provided  always,  That  nothing  in  this  act  contained  fliall  be  §  5. 
**  conftrued,  deemed  or  extended  to  bar  any  widow  of  any  mort- 
**  P^gor  of  lands  or  tenements  from  her  dower  and  right  in  or  to 
««  the  faid  lands,  who  did  not  legally  join  with  her  hufband  In 
**  fuch  mortgage,  or  otherwife  lawfully  bar  or  exclude  herfelf  from 
''  fuch  dower  or  right." 

It  hath  been  held,  that  if  a  man  mortgages  certain  lands  to  one  iVern.  589. 
man,  and  mortgages  thofe  lands  with  fome  others  to  another ; 
though  this  feems  to  be  a  cafe  omitted  out  of  the  above  ftatute 
againft  clandeiline  mortgages,  yet  if  It  appears  to  be  a  contrivance 
to  evade  it,  as,  if  an  acre  or  two  of  land  were  only  added,  this  will 
not  exempt  it :  alfo,  a  perfon,  who  will  take  advantage  of  the 
flatute,  mull  be  an  honeft  mortgagee ;  and  therefore  if  a  man  has 
ufed  any  fraud  or  practice  In  obtaining  a  fecond  mortgage,  he  fhall 
not  have  the  benefit  of  the  ftatute. 

4.  How  far  the  Purchafing  in  a  precedent  Mortgage  or  Incum- 
brance will  protect  fuch  Purchafer,  and  entitle  him  to  a  Prece- 
dency of  Redemption. 

It  hath  been  eftablifhed  as  a  rule  In  the  courts  of  equity,  that  if  aVent.^57; 
a  man  mortgages  lands  to  A.,  and  afterwards  makes  a  fabfequent  ^^*"*  ^** 
mortgage   to  B.,  without  notice  at  the  time  of  his  making  the  ,62.  16*6. 
mortgage,  and  B.  purchafes  in  a  precedent  mortgage,  which  ftands  Hard.  173, 
out  at  law,  though  nothing  on  it  be  due  in  equity,  or  a  ftatute  ^^^^^^^-Ca. 
whereon  money  is  due,  which  he  extends,  he  ihall  hold  the  land  vem.  1S7. 

E   4  till   »Vcrn.i57, 
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till  he  is  fatlsfied  what  is  due  upon  both  fecurities,  though  he  had 
notice  of -r^.'s  mortgage  before  his  fecond  purchafe  of  the  prior 
fecurity  ;  becaufe,  having  at  firft  innocently  lent  the  money,  he 
may  do  what  he  can  to  fecure  that  money  from  being  loft  ;  and 
when  he  hath  purchafed  in  the  prior  incumbrance,  it  is  but  juft 
that  equity  fhould  leave  it  in  the  fame  manner  that  it  ftood  at  law; 
for  there  is  no  room  for  equity  to  interpofe,  to  take  away  the 
fecurity  the  law  had  given,  where  the  perfon  that  has  the  fecurity 
comes  into  the  title  without  any  corruption  at  all  j  and  it  were 
partiality,  and  not  equity,  to  interpofe,  where  the  fecurity  gives 
the  fair  lender  a  good  and  legal  title.  And  it  is  all  one,  whether 
fuch  third  lender  or  purchafer  takes  in  a  mortgage,  that  is  an 
intereft  vefted,  or  a  ilatute,  that  is  only  a  charge  ;  for  both  are 
real  liens,  and  fufficient  to  overthrow  the  title  of  the  mefne  in- 
cumbrancer, whether  money  be  due  on  the  firft  fecurity  or  not, 
fince  that  does  not  alter  the  legal  title. 
Chan.Ca.  A  man  mortgages  the  manor  and  rectory  of  D.  to  y/.,  and 
*°J[-  afterwards  mortgages  the  redlory  to  B.y  without  notice  of  the 

Rep.  V.      mortgage  to  j4.,  and  then  B.  purchafes  in  a  precedent  incumbrance 
s.  c.  Sir      on  both  the  manor  and  redtory  •,  and  the  queftion  was.  When  B. 
^^sk'^°V  ^^'^  received  all  the  money  due  on  the  firft  fecurity,  whether  he 
-ipwj   .  ^^Q^y  receive  any  more  profits  of  the  manor,  or  only  keep  the 
incumbrance   on  foot  to  prote61:  the  reftory  ?  This  was  argued 
before  Sir  Heaneage  Finch^  Lord  Keeper,  in  the  prefence  of  Wild 
and  Twifden  •,  and  the  two  Judges  held,  that  B.  fhould  not  receive 
the  profits  of  the  manor  after  the  firft  incumbrance  was  fatisfied, 
becaufe  he  had  taken  the  re(£lory  only  for  his  fecurity  of  thatfum; 
and  it  would  be  unreafonable  to  give  him  a  fecurity  beyond  what 
he  had  in  his  original  intention.     But  the  Lord  Keeper  over-ruled 
it ;  for  that  when  he  had  purchafed  tlie  precedent  incumbrances, 
which  comprehended  both  the  manor  and  the  re6lory,  and  were 
forfeited  at  law,  it  was  but  reafonable  that  the  eftate  fliould  not 
be  taken  away  by  the  mefne  incumbrancer  here  in  a  court  of 
equity,  which  by  no  methods  could  be  evicled  at  law,  unlefs  fuch 
perfon  that  feeks  relief  would  do  equity,  and  pay  the  vt-hole  money 
due  on  botli  fecurities. 
Wyndham         [Again,  R.  being  feifed  in  fee,  acknowledged  a  ftatute  of  looo/. 
R'*h ^d^°'^'^  to  /.  5.  in  1663,  and,  on  the  20th  of  Juue  1665,  mortgaged  the 
etai/acha.  vciTunox  of  A.  to  the   plaintifls  TV.  and  K.  for  2coo/.,   and  two 
Ca.  zia.        days  afterwards  mortgaged  part  of  the  fame  to  the  defendant  B.y 
and  then  died,  leaving  the  defendant  H.  his  heir  ;  B.y  the  fecond 
mortgagee,  agreed  with  M.,  another  defendant,  executor  of  /.  5., 
to  put  the  ftatute  in  execution  at  his  cofts,  and  to  pay  AI.  the 
debt  due  on  the  ftatute,  after  fuch  time  as  the  ftatute  fliould  be 
extended,  and  an  affignment  made  thereof  by  M.  to  B.     The 
ftatute  was  extended  in  Augujl  16"] 2.    The  plaintiffs'  bill  was,  that 
on  paying  the  debt  on  the  ftatute,  it  might  be  fet  afide  and  affigned 
to   them,  and  for  a  decree  againft  H.  to  pay  or  be  foreclofed  of 
redemption.     One  queftion  was.  Whether  the  plaintiffs  fhould  be 
admitted  to  fet  afide  the  extent  on  payment  of  what  was  due  on 
the  ftatute  without  paying  off  tlie  2000/.  due  on  the  fecond  mort- 
gage to  B.f  until  the  ftatute  was  fatisfied,  not  according  to  the 

juftice 


juftlce  of  the  debt  in  equity,  but  according  to  the  extended  value  ? 
It  was  objecled,  that  the  defendant  B.  had  not,  in  his  mortgage 
made  after  the  plaintiffs'  mortgage,  all  the  lands  mortgaged  before 
to  the  plaintiffs,  but  only  part  thereof,  and  that  the  ftatute 
covered  the  whole  ;  and  that,  although  the  defendant^,  might,  by 
the  purchafe  of  the  ftatute,  defend  himfelf  againfl  the  plaintiff,  as 
to  what  was  in  his  mortgage,  yet  he  could  not,  as  to  fuch  lands 
as  were  not  therein.  But  the  Chancellour  was  llrongly  againll  the 
plaintiffs  on  this  point,  and  a  queftion  of  facl  arifing,  the  cafe 
went  off  upon  propofitions. 

And  if  a  puifne  incumbrancer  or  purchafer  get  in  a  fatisfied  Edmundsv, 
judgment,   or   a   prior   ftatute,  or  judgment,  or  recognizance,  P^^^y, 
although  it  be  paid  off,  yet,  if  he  can  make  7if>  of  it  at  law,  equity  ^  ni"c3. 
will  not  interfere  to  hinder  him.  208.  H»rd.  3f8.  it ed  -vide  Hard.  172.  corn. 

So,  where  the  plaintiff  was   a  jointrefs,  and  the  defendant  a  Sadler  v. 
mortgagee  fubfequent,  who  had  gotten  an  affignment  of  a  ftatute  ^"[''' 
that  was  precedent  to  the  jointure,  but  was  fatisfied,  and  extended  ^    ""*  ^°' 
it  on  the  lands  mortgaged  ;  the  bill  was  to  fet  afide  the  extent :  but 
the  Mafter  of  the  Rolls  decreed,  that  it  fhould  not  be  fet  afide, 
but  upon  payment  of  principal,  intereft,  and  cofts.] 

But,  if  ^.,  the  fecond  mortgagee,  had  notice  of  the  mortgage  of  Chan,  Ca. 
y^.  at  the  time  of  his  firft  lending  the  money,  then  he  could  not  ^^^• 
purchafe  in  a  prior  incumbrance,  fo  as  to  crowd  outy^.,  becaufe 
he  lent  it  on  the  profpe£l  that  ^.  was  firft  to  be  paid,  and  under 
that  immediate  expedliation  ;  and  though  the  eftate  would  bear 
more  money  at  the  time  of  the  loan,  yet,  if  by  prior  debts  appear- 
ing, or  any  accident,  it  is  likely  to  fall  fncrt,  it  feems,  he  cannot 
crowd  out -^.,  of  whofe  intereft  he  had  notice,  fince  he  took  the 
eftate,  with  his  eyes  open,  under  notice  of  ^.'s  intereft  ;  and  there- 
fore, on  his  original  taking  the  fecurity,  ran  all  the  hazards  of  that 
nature ;  for  it  is  corruption  in  B.  to  purchafe  after  fuch  notice, 
•with  an  ill  intention  ot  deftroying  A.^s  prior  fecurity. 

A  man  mortgages  lands  (fubje£l:  to  an  annuity)  to  A.  and  then  2  Chan, 
mortgages  the  fame  lands  to  B.:    The  mortgagor  and  annuitant  ^^■^^' 
borrow  more  money  of  A.  for  which  the  annuity  is  affigned,  and 
the  lands  farther  charged  ;  A.  {hall  be  allowed  the  money  if  he  had 
no  notice  of  B.'s  mortgage  j  if  he  had,  then  only  what  was  paid  to 
the  annuitant. 

[Where  a  judgment  creditor,  or  creditor  by  ftatute  or  recogni-  Brace  v, 
zance,  buys  in  a  firft  mortgage,  he  cannot  tack  or  unite  this  to  his  Duchefs  of 
judgment,  fo  as  to  gain  a  preference  thereby  ;  becaufe  fuch  ere-  ,.f,ulh  '7  p. 
ditor  cannot  be  called  a  purchafer,  nor  hath  he  any  right  to  the   vvms.  491. 
land;   he  hath  neither  Jus  in  re,  x\or  jus  ad  rem;  and  therefore  ^^^'  .(■ 
though  he  releafe  all  his  right  to  the  land,  he  may  extend  it  after-  ^v^  ^;j^ 
wards.     All  that  he  hath  by  the  judgment,  is  a  lien  upon  the  Wright  v. 
land  ;  but  it  is  not  certain  whether  he  ever  will  make  ufe  thereof;  ^tis"!' 
for  he  may  recover  the  debt  out  of  the  goods  of  the  conufor  by  Y<.e..->.\^i. 
fcirefaciaSi  or  may  take  the  body,  and  then,  during  the  defendant's  ^  ^^-  "^^ 
life,  he  can  have  no  other  execution.     Befides,  the  judgment  ere-  ^'^'^' 
ditor  doth  not  lend  his  money  upon   the   immediate  view  or  con- 
templation of  the  conufor's  real  eftate  ;  for  lands  afterwards  pur- 
chalcd,  may  be  e^^tended  upon  the  judgment  j  nor  is  he  deceived 
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or  defrnuded,  although  the  conufor  of  the  judgment  hath  before 
mortgaged  his  real  eftate,  as  in  the  cafe  of  a  mortgagee,  if  the 
mortgagor  hath  before  mortgaged' his  land  to  another.] 

A.  mortgaged  his  cllate  to  B.y  and  then  afligned  the  equity  of 
redemption  to  C.  ;  afterwards  D.  obtained  a  judgment  againlly^. ; 
then  B.  the  mortgagee  afligns  to  D.  his  mortgage  ;  and  then  C. 
tenders  the  money  due  on  the  mortgage  to  D.,  who  had  notice  of 
the  aflignment  of  the  equity  of  redemption,  upon  his  purchafing 
in  of  the  mortgage.  It  was  here  objedted,  that  D.  having  the 
legal  eftate  in  him  by  the  aflignment  of  the  forfeited  jnortgage, 
and  C.  having  only  an  equitable  intereft,  not  fupported  by  the 
legal  eftate,  that  if  C.  would  have  equity,  he  ought  to  do  equity, 
by  payihg  off  both  monies  to  C.  But  it  was  anfwtred  and  vefolv- 
ed  by  the  court,  that  C  fliould  redeem,  paying  only  the  money 
due  on  the  mortgage,  and  not  what  was  due  on  the  judgment ; 
becaufe  the  equity  of  redemption  was  never  bound  by  the  judg- 
ment ;  for  the  judgment  was  not  confeffcd,  fo  as  to  become  a  real 
lien  upon  the  eftate,  at  the  time  when  the  equity  of  redemption 
was  conveyed  away  ;  but  it  only  fubfifted  upon  bond,  which  was 
a  fecurity  in  pevfonamy  not  in  rem^  at  the  time  when  this  equity 
was  afligned  ;  and  therefore  the  judgment  could  never  charge  nor 
affedl  it ;  and,  confequently,  C  purchafed  an  eftate  not  bound  by 
the  judgment  1  and,  by  confequence,  the  judgment  creditor,  by 
purchafing  in  the  prior  mortgage,  could  never  defeat  the  intereft: 
of  C.  It  was  alfo  declared,  that  if  a  perfon  who  has  a  firft  mort- 
gage, purchafe  in  a  fubfequent  judgment,  without  the  confent  of 
the  mortgagor,  that  a  mefne  mortgagee,  or  aflignee  of  the  equity 
of  redemption,  fliall  not  be  obliged  to  pay  the  money  due  on  both 
fecurities,  in  order  to  redeem,  becaufe  fuch  tranfadlion  of  the  mort- 
gagee is  only  to  load  the  eftate  without  the  confent  of  the  owner, 
and  he  has  no  profpecl  of  bettering  his  own  fecurity,  as  in  the 
cafe  where  a  mortgagee  at  a  third  hand  purchafes  in  the  firft  in- 
cumbrance. 

Beeching  made  a  mortgage  of  his  eftate,  and  became  indebted  to 
Hayward  in  60  /.,  and  then  conveyed  to  Streafer,  another  defend- 
ant, in  truft  to  pay  a  debt  to  Streater,  and  then  all  his  other  debts 
in  average  -,  then  Sireatcr  tendered  the  money  to  the  mortgagee, 
which  he  refufed,  and  afterwards  afligned  the  mortgage  to  Hay- 
ward;  and  then  if^iyzy^r^  obtained  judgment  againft  Beeching ^  on 
his  bond  of  60/.,  and  then  Streater  fold  to  the  plaintiffs,  who  not 
having  paid  their  purchafe  money,  preferred  their  bill  againft  the 
mortgagees  and  Hayivavd  to  redeem.  The  Lord  Keeper  ordered, 
that  the  plaintiffs  fliould  redeem  Hayivard's  mortgage,  and  dedu£t 
their  cofts  out  of  the  mortgage  money,  and  that  the  judgment 
fliould  be  paid  but  in  proportion  ;  for  though  Hayward  had  a  title 
at  law,  and  it  was  infifted,  that  his  judgment  would  affe£l:  the 
refulting  equity  in  Beeching,  if  there  was  more  than  fufiicient  to 
pay  his  debts  ;  and  none  of  the  creditors  of  Beeching  were  made 
parties  to  the  fuit ;  yet  the  Lord  Keeper  thought,  that  the  convey- 
ance made  for  the  payment  of  all  Beeching  s  debts  was  a  good  con- 
fideration,  and  that  being  prior  to  the  judgment,  the  fubfequent 
judgment  could  not  affect  the  eftate  3  and  though  no  creditors  of 
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Beechings  were  made  parties,  yet  they  might  be  brought  in  before 
the  Mailer. 

[But  where -<^.,  the  plaintiff,  had  lent  money  on  feveral  notes  of  Matthew  v. 
different  dates,  each  of  them  in  words  to  this  efFda  ;  "  Received  ^^^^j^''"^*^* 
**  of^. — /.,  to  be  fecured  on  mortgage  of  my  StokeLa// ed^te  ■" 
and  the  drawer  had,  previoufly  to  his  drawing  thefe  notes,  made  a 
mortgage   of  his  eftate  to  the  defendant ;  and  ^.,  to  cover  the 
fums  lent  on  the  notes,  bought  in  a  mortgage  which  was  made 
prior  to  the  defendant's  :  Lord  Hardwicke  was  of  opinion,  that  A, 
Ihould  thereby  protect  himfclf  againft  the  defendant's  mortgage; 
and  fhould  be  paid   the  money  lent  upon  the  notes,  as  well  as 
what  was  due  to  him  upon  the  alignment  of  the  firft  mortgage. 
"  A  prior  mortgage  purchafed  in  will  be  no  prote£lion  to  Tipnifne  Hltchcocl; 
mortgagee,  unlefs  it  be  forfeited  ;  for,  until  then,  the  eftate  re-  "  ^}-  T- 
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mams,  as  it  was  at  common  law,  redeemable  upon  pertormance  or  ^^  aj 

the  condition  ftipulated.  iVern.  155. 

And  a  puiftie  mortgagee,  who  purchafeth  in  a  prior  fecurity  to  Darcy  v. 
prote6l  his  own,  fliall  not  only  hold  it  until  he  be  paid  his  debt,  ^  y^'^^_ 
and  reimburfed  the  money  advanced  by  him  to  purchafe  it ;   but 
until  he  has  received  all  the  money,  and  arrears  of  intereft,   due 
on  the  fecurity  bought  in,  as  well  as  upon  his  own. 

And,  as  a /)//////f'  mortgagee  may  tack  a  prior  incumbrance,  that  GoddardT. 
brings  with  it   the  legal  eftate,  to  his  own,  and  thereby  protect  ^^^"^''2' 
himfelf  againft  intervenhig  charges  thereon  ;  fo,  a  mortgagee  eigtiCj  u^j.  * 
having  the  legal  eftate,  may  tack   a   fubfequent  fum  advanced  by 
him  upon  the  former  fecurity,  to  his  prior  mortgage,  and  thereby 
protedi  himfclf  againft  juefne  incumbrances. 

Thus,  where  A.  had  an  annuity  charged  on  the  manor  of  S.,  and  Blackrtone 
B.  an  eftate  therein  liable  to  the  aimuity,  and  C.  an  intereft  fub-  [jj^^^^^^h 
fcquent  to  both  by  mortgage  ;  B.  having  no  notice  of  C.'s  intereft,  ca.  20. 
treated  with  him  in  the  reverfion  in  fee,  who  defired   to  borrow 
money  of  him,  and  thereupon  purchafed  yf.'s  intereft,  and  for  that, 
and  by  way  of  money  lent  to  the  reverfioner,  paid  900/.,  but  there 
was  no  more  than  500/.  due  to  A.-.,  C.  exhibited   his   bill  agamft 
A.   and  B.f  to   redeem  them    on   payment  of  their    debts  ;    the 
queftion  was.  Whether  C.  fliould  pay  B.  any  more  than  the  mort- 
gage-money he  had  originally  lent,  and  the   500/.  paid  by  him, 
which  was  due  toA.P  And  it  was  decreed,  that  he  (hould  pay  the 
whole  900/.  advanced. 

So,  if  there  be  firft  and  fecond  mortgagee,  and  the  firft  lend  Shcpperd 
money  after  the  laft  mortgage  made,  taking  z  judgment  as  fecurity,  ^'^(jj''^^' 
he  may  tack  this  to  his  mortgage  to  prote^  himfelf  againft  the  ^th  refolu- 
fecond  mortgagee,  for  he  hath  the  legal  eftate  and  the  judgment  Ju"on  ia 
nvhich^  though  it  paffeth  no  intereft,  prefently,  in  the  land,  operates  p"^"Js* 
ZS  a  lii'fl.  of  Marlborough,  2  P.  Wms.  494..     2  Vez.  66z. 

But  the  farther  fum  advanced  muft  be  to  one  who  has  a  right  Cooper  v. 
to  charge  the  eftate  in  queftion.     Thus,  /.  C,  the  grandfather  of  '^""J"^*^ 
C.J  made  a  mortgage  of  lands  in  fee  to  //,,  and  then  having  two  Rep.  133. 
fons  A.  and  B.j  dcvifed  the  equity  of  redemption  to  his  youngcft 
fon  B.,  and  his  heirs,  and  died  5  B.  ei^tered  into  the  mortgaged 
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lands,  and  enjoyed  the  fame  two  years,  and  then  died,  leaving  a 
fon  an  infant.  After  BJ's  death,  his  elder  brother  A.  entered  on 
thefe  lands,  and  having  occafion  for  money,  joined  with  the 
mortgagee  in  an  afTignment  of  the  mortgage  to  another  perfon, 
of  whom  he  borrowed  a  farther  fum,  which  the  aflignee  ad- 
vanced, having  no  notice  of  tlie  will  of  John  Cooper.  Then  the 
heir  of  B.  came  of  age,  and  exhibited  a  bill  to  be  let  into  the 
equity  of  redemption  upon  the  foot  of  the  firft  mortgage.  And 
on  liis  part  it  was  infilled,  that  the  alTignee  could  be  in  no  better 
condition  than  the  mortgagee,  and  that,  if  there  had  been  twenty 
afhgnments  for  more  money,  if  the  mortgagor  or  he  vi'ho  legally 
reprefented  him  had  not  joined,  he  lliould  not  be  barred,  but 
ought  to  be  relieved.  On  the  other  fide  it  vv'as  contended,  that 
the  aflignee  vv^as  a  purchafer  for  a  valuable  confideration  without 
notice  of  this  incumbrance  by  the  will,  and  that  he  had  a  good 
title,  having  taken  an  aflignment  from  the  mortgagee,  wherein 
the  vifible  heir  of  tlie  mortgagor  was  a  party,  and  therefore,  that 
if  the  heir  would  redeem,  he  ought  to  pay  the  whole  principal 
fum  and  intereft.  But  the  court  was  of  opinion,  and  decreed  that 
the  heir  fhould  be  let  into  the  equity  of  redemption  upon  the  foot 
of  the  firft  mortgage. 

And  where  A.  had  a  prior  judgment,  and  a  mortgage  likewife 
on  the  eftate  of  B.\  and  a  fubfequent  judgment  creditor,  but  prior 
in  time  to  the  mortgage,  brought  a  bill  in  Chancery,  praying  a 
fale  of  the  mortgagor's  eftate,  who  was  likewife  willing  and  delir- 
ous  to  fell ;  per  ctiriamf  here,  A.  is  not  a  fubfequent  incumbrancer 
buying  in  a  prior,  but  is  the  firft  of  the  incumbrancers,  who  has 
advanced  more  money  on  a  fecond  incumbrance.  Where  the Jir/i 
incumbrancer  by  judgm.ent  has  likewife  a  mortgage  upon  the  eftate, 
notwithftanding  there  is  another  judgment,  prior  in  time  to  the 
mortgage,  yet,  if  the  mortgagee  had  no  notice  of  fuch  judgment, 
the  creditor  upon  the  fecond  judgment  (hall  not  come  into  a  court 
of  equity,  and  pray  a  fale  of  the  eftate  (o  mortgaged,  without  pay- 
ing off  the  principal  and  intereft,  both  of  the  firft  judgment  and 
the  mortgage  ;  for  it  would  be  very  hard,  if  the  defendant  ftiould 
be  in  a  worfc  condition,  with  a  prior  incumbrance  in  his  favour, 
than  a  mortgagee  without  notice  of  a  prior  judgment  would  be.] 

If  a  man  lends  600/.  on  a  mortgage,  and  afterwards,  difcovering 
that  the  eftate  is  pre-mortgagecl  to  J.  S,,  he  gets  in  an  old  fatisfied 
incumbrance,  and  brings  his  bill  againft  J.  S.  to  redeem  or  be 
foreclofed,  he  need  not  prove  the  a£lual  payment  of  any  money 
for  fuch  precedent  incumbrance,  the  having  the  deed  or  acquit- 
ance  being  fufficient. 

[The  law  is  the  fame,  although  the  incumbrance,  fet  up  as  a 
prote6lion,  be  obtained  by  fraudulent  means ;  as,  where  one, 
being  a  purchafer,  came  into  a  man's  ftudy,  and  there  laid  hand 
on  a  ftatute  that  would  have  fallen  on  his  eftate  and  put  it  in  his 
pocket;  in  that  cafe,  he  having  obtained  an  advantage  at  law,  the 
court  would  not  take  it  from  him,  though  procured  Co  unfairly, 
and  by  fo  ill  a  pra£lice  :  fed  qttxre. 


fed  contra  Glib,  lex  ^ratci-'ia,  24? 


But, 
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But,  where  the  prior  incumbrance  taken  in  is  deficient  in  thofe  FotliergUl  v. 
requifites  which  are  necelTary  to  give  it  legal  efficacy,  no  protec-  Kendrick, 
tion  can  be  derived  from  it.     As,  if  a  recognizance,  bought  in,  BothTmiey^ 
hath  not  been  enrolled  in  proper  time.     And  though  the  court  v.Loid 
may,  on  application,  interpofe,  and,  by  their  fpecial  order,  fup-  ^^'^^5^' 
ply  the  defeat  as  to  perfons  who  come  fuhjequent  to  fuch  interpo-  -.g^ 
(ition,  yet  it  will  not  over-reach  an  intermediate  incumbrancer. 

So,  if  a  judgment  be  not  docketed  within  the  time  limited  by 
the  itatute  4  £5*  5  W.  ^  M.  c.  20.,  it  will  not  proteft  2.  puifne  in- 
cumbrancer,  although  the  eigtie  incumbrancer  hath  actually  no- 
tice of  it  at  the  time  of  making  the  mortgage.     Thus,  where  Forfhalt 
judgment  was  figned  in  June  1725,  and  a  mortgage  made  to  the  ''■^°'^^. 
plaintiff,  who  had  notice  of  the  judgment  in  1728,  but  the  judg-  j^^.  p.  c. 
ment  was  not  docketed,  as  appeared  by  an  entry  on  the  margin  of  6.  S.C. 
the  docket,   until  January  1730-,  the  Mailer  of  the  Rolls  held,  ^^" ''**  o 
that  the  docket  was  not  good,  being  made  after  the  time  limited 
by  the  ftatute,  and  that  the  mortgage  had  got  the  preference  of 
the  judgment  by  defeat  of  the  docket ;  and,  as  to  the  notice,  it 
was  not  material,  the  ftatute  being  exprefs,  that  judgments,  not 
docketed,  fhall  lofe  their  preference  as  to  purchafers  and  mort- 
gagees. 

But  this  exception,  as  to  judgments  not  docketed,  is  confined  to  Roblnfon  v. 
cafes  where  they  are  fet  up  againft  purchafers  or  mortgagees,  or  Harrington, 
heirs,  or  executors,  or  adminiitrators  in  the  adminiftratioa  of  the  Mortg*4ic. 
efFe<Sls  of  thofe  of  whom  they  are  reprefentatives.] 

If  a  prior  mortgage  or  llatute  be  bought  in,  pending  a  bill  Hawkins 
brought  by  A.  againft  the   mortgagor,  and  B.^  who  buys  in  fuch  ^^^  ^ei^h 
precedent  ftatute  or  mortgage  to  foreclofe  ;  though  this  purchafe  ^  Vern.  29. 
he  pendente  lite,  yet  it  will  proteft  B..  he  being  at  liberty  to  do  Farmer  v. 

..I.*  I,  f       I,'  c  •.  Richmond, 

what  he  can  tor  his  own  lecunty.  jj  g^^  5  p^ 

[The  plaintiff  (after  a  decree  had  been  made  in  a  caufe  in  which  Wortiey  v. 
he  had  been  a  party  with  other  creditors,  and  the  Mafter  had  been  Birkhead, 
directed  to  inquire  into  the  priority  of  their  demands,)  bought  in  ^  ^t^'.  809'. 
a  judgment  given  in  1694,  and  made  chiim  before  the  Mafter,  to  S.  c. 
have  it  tacked  to  his  mortgage  and  thereby  to  be  paid  before  the 
defendants;  as  to  which  the  Mafter  rcfufed  to  make  any  report: 
whereupon  the  plaintiff  filed  his  bill,  and  one  queftion  was.  Whe- 
ther he  could  tack  the  incumbrance  bought  in  after  the  decree  to 
his  mortgage  ?  Lord  Chancellour  Hardwicke,  as  to  this  part  of  the 
cafe,  faid,  that  there  was  no  cafe  wherein  it  had  been  determined 
that  a  puifne  incumbrancer,  a  party  in  a  caufe,  and  a  decree  made 
in  that  caufe,  for  fatisfadlion  of  incumbrancers  according  to  their 
refpeBive  prioritiesy  having  taken  in  a  prior  to  tack  to  his  puifne  in- 
cumbrance, fhould  be  allowed  to  make  ufe  of  it  in  any  other 
(hape,  than  that  in  which  the  original  incumbrancer  might  ufe 
it,  had  no  fuch  purchafe  been  made.  He  thought  it  would  be 
moft  mifchievous  and  pernicious,  if  the  court  fliould  allow  the 
do£lrine  of  tacking  to  be  carried  to  that  extent.  Firft,  taking  it 
upon  the  terms  of  the  decree  ;  all  thofe  decrees,  where  there  were 
feveral  incumbrances  before  the  court,  a  fale  diredled,  and  every 
thing  neccifary  to  clear  the  eftate,  in  order  to  that  fale,  proceeded 
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on  the  foundation,  i^Mt  the  rights  of  the  parties  were  to  be  taken  aj 
they  Hood  at  the  time  of  the  decree ;  and  therefore  they  directed 
an  inquiry  into  the  priorities.  What,  then,  were  thofe  priorities  ? 
"Why,  fuch  as  they  flood  at  the  time  of  the  decree  :  not  that  after- 
wards, the  priority  (liould  be  varied.  The  fenfe,  reafon,  and  juf- 
tice  of  the  cafe  required  it  fliould  be  fo ;  for  otherwife,  if  where 
an  incumbrancer  on  an  eftate  which  was  affedled  with  feveral 
charges,  brought  a  bill  for  fatisfadlion  thereof,  and  there  were  all 
proper  parties  and  a  decree  for  it,  as  between  himfelf  and  the 
owner  of  the  equity  of  redemption,  (fome  of  the  incumbrances 
being  prior,  others  pofterior  to  his,)  one  of  thofe  defendants,  who 
happened  to  be  prior  to  him,  was  allowed  to  convey  to  another 
defendant,  who  was  puijue  to  him,  it  would  fliut  out  the  phintifF 
after  the  decree  made,  at  which  time  the  rights  were  confidered. 
What  would  be  the  confequence  ?  Nothing  could  lay  a  foundation 
for  greater  collufion  and  contrivance,  between  the  parties,  to  ex- 
clude each  other,  than  fuch  a  liberty  would,  and  that  to  the  great 
deceit  of  the  plaintiff;  for  then  a  man  would  lofe  his  cofts  by 
fuch  a  proceeding,  although  he  had  a  right  to  his  debt,  principal, 
interefi:,  and  cofls,  according  to  the  refpeilive  priorities  •,  that  was 
the  diretlion  of  this  decree :  and  there  was  a  fufEcient  fund  ac- 
cording to  the  then  right  of  the  plaintiff,  to  pay  all  that  was  due  ; 
but  if  this  were  permitted,  after  a  decree  was  made,  two  of  thefe 
defendants  might,  by  a  collufion,  give  a  third  incumbrancer  more 
than  his  debt,  and  it  would  be  worth  while  to  do  fo,  in  order  to 
exclude  another,  who  happened  to  be  a  fecond  incumbrancer.  It 
would  be  carrying  fecurities  to  market  in  that  manner,  whereby 
the  purchafer  of  them  fliould  not  only  (land  in  the  place  of  the 
party  felling,  but  would  acquire  a  new  equity,  which  it  would  be 
mifchievous  to  allow ;  and  therefore,  his  LordOiip  faid,  he  never 
was  clearer  in  opinion  than  upon  this  part  of  the  cafe,  as  to  the 
general  right. 
Sriiiol  etal.  So,  where  5.  Tl  piiifne  incumbrancer,  after  the  bill  brought,  and 
V.  Hunger-  gf^g^.  ^^  ^^^  decree  made,  and,  in  truth,  after  the  report,  got 
a  Vern.  *  3^  affignment  of  an  old  judgment  and  mortgage,  expedling  there- 
524-5'  by  to  gain  a  preference  to  his  debt ;  the  court  held,   that  the 

affignment  obtained  by  him  being  after  the  decree  made,  he  fliould 
not  profit  by  it  or  change  the  order  of  payment,  but  fhould  come 
in  according  to  the  time  of  his  own  incumbrance,  without  regard 
to  the  old  judgment  and  mortgage. 
aVez.  575.  And  the  law  is  the  fame  as  to  purchafers,  incumbrancers  who 
are  not  parties  in  the  fuit,  hut  who  could  come  in  under  the  decree ;  for 
they  muft  come  in  upon,  and  fubmit  to,  the  terms  of  that  decree, 
though  no  parties. 

But  a  third  mortgagee  may  purchafe  in  a  firft  mortgage,  and 
defend  himfelf  thereby,  notwithflanding  a  fuit  be  depending  be- 
tween the  refpe61:ive  mortgagees. 
Robinfon  v.  Thus,  whcrc  the  fecond  mortgagee  filed  his  bill  againfl  the 
Davifon  mortgagor,  firfl  and  third  mortgagees  to  be  let  in  to  pay  off  the 
Ch.  Rep.  *  ^^^^  mortgage,  and  that  then  the  eflate  fliould  be  fold,  his  owtl 
63.  mortgage  paid,  and  the  third  b^  fatisfied  out  of  the  remainder; 

and 


and  pending  the  fult  the  third  mortgagee  bought  In  the  firfl:  mort- 
gage :  it  was  determined  by  this  he  had  gained  a  priority,  and 
Ihould  be  paid  his  whole  money  before  the  fecond  mortgage. 

However,  in  many  cafes  a  fuit  pending  in  equity  againfh  land.  Vide  Worf- 
is  a  bar  to  alienation ;  for  pendente  lite  nihil  innovetitr :  therefore  '7/'  \"^ 

1  ,  rill-  r   •      ■  •  •     n.     1  ofSca;bo- 

the  vendor  of  lands,  pendmg  a  iuit  \n  equity  agamit  them,  can  rough, 
give  no  title  but  what  will  be  fubje£t  to  its  ilTue  ;  but  it  is  the  3  Atk.  392. 
pendency  of  the  fuit  that  creates  the  notice,  for  as  it  is  a  tranfac- 
tion  in  a  fovereign  court  of  juftice,  it  is  fuppofed  all  people  are 
attentive  to  what  pafles  there  ;  and  to  prevent  a  greater  mifchief 
that  would  arife  by  people's  purchafmg  a  right  under  litigation  and 
then  in  contefl.     J,  F.  having  only  one  daughter,  and  defiring  to  Finch  v. 
keep  part  of  hisellate  in  his  name,  by  will,  made  in  1684,  devifed  ^ewnham, 
a  meffuage  to  F.  his  near  kinfman,  in  tail  male,  with  remainder  ^  w/    * 
over,  and  gave  his  lands  in  SuJJex  to  his  daughter,  who  married  Fleming 
E.;  they,  with  C.  were  fuppofed  to  have  deftroyed  the  will  after  p.  ^f^S^j 
the  death  of  the  teflator.     F.  brought  his  bill  againft  D.  and  his  ^  ^.,j/ 
wife  •,  and,  in  1687,  obtained  a  decree  to  hold  and  enjoy  the  lands  Herbert's 
according  to  the  will  againft  them,  and  all  claiming  under  them.  "  '  3  ^' 
The  eftate  devifed  to  F,  having  been  mortgaged  by  the  teftator,  this dodrine 
prior  to  his  will  to  ^.  for  100/.,  N.  pending  the  fuit,  bought  in  ofnoticeex- 
jB.'s  mortgage,  and  purchafed  the  equity  of  redemption  from  D.  '^?'^*'^^°* 
r.nd  his  wife.     N.  was  ferved  with  the  former  decree,  and  ap-  cafe, 
peared,  and  was  examined,   and  fet  out  his  title  under  this  mort- 
gage, whereupon  F.  was  put  to  bring  his  bill  to  redeem.     N.,  by 
anfwer,  alleged,  that  although  he  had  been  informed  before  his 
purchafe  that  it  was  pretended  there  had  been  fuch  will  made, 
yet,  upon  inquiry,  he  had  been  aflured  and  fatisfied  that  it  was 
deftroyed  by  the  teftator  in  his  lifetime,  and  therefore  he  pro- 
ceeded in  his  purchafe,  and  Infifted,  that  the  former  decree,  to 
which  he  was  no  party,  was  unjuft  in  decreeing  the  lands  to  be 
enjoyed  according  to  the  will ;  but,  in  regard  he  purchafed  pen- 
dente lite^  and  with  notice  that  there  was  a  will,  the  court  would 
not  admit  him  to  examine  the  juftice  of  the  former  decree,  or  to 
try  at  law  whether  fuch  will  was  cancelled  or  deftroyed  by  the 
teftator,    but  declared  he  fliould  be  bound  by  the  former  pro- 
ceedings, and   decreed  the  redemption  of  the  mortgage    to  the 
plaintiff. 

A.  and  B.  were  partners ;  A.  died  having  made  his  will,  and  Mead  v. 
devifed  to  his  executors  and  their  heirs,  "  all  his  real  and  perfonal  LordOrrery, 
*'  eftate,  not  by  his  will  otherwife  difpofed  of,  in  truft  that  they  jj.  '  jf'^  ' 
*'  (hould,  by  charging,  leafing,  or  felling  his  eftates,  or  any  of  s.  P. 
**  them,  ralfe  money  for  the  payment  of  all  his  debts  ;  and  what 
"  fhould  remain,  he  direfted  to  be  divided  into  equal  portions, 
*'  (hare  and  ftiare  alike,  between  his  five  children,  and  left  it  to  his 
*'  executors  to  make  proper  allowances  for  their  maintenance, 
"  until  there  fliould  be  a  diftribution  made  of  his  eftates."     A. 
amongft  other  things  had  a  mortgage  of  3500/.     la  a  caufe  be- 
tween the  executor  of  B.  and  A.'s  executors,  the  mortgage  deed  was 
direded  to  be  left  in  the  hands  of  a  Mafter  in  Chancery,  till  the 
partnerlhip  account  fliould  be  finally  adjufted.     Afterwards  y^.'s 
executors  conveyed  the  mortgage  to  Mafter  Bennet^  as  fecurity  for 
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one  of  the  executors,  on  his  appointment  to  be  receiver  of  another 
perfon's  eftate.  And  one  argument  ufed  by  the  children  of  A.  in 
a  fuit  againft  the  holders  of  the  mortgage,  by  way  of  fecurity  for 
the  due  difcharge  of  the  receiverlhip,  was,  that  tliere  was  a  fuit 
at  the  time  of  the  afllgnment  about  the  mortgage,  who  was  en- 
titled to  it,  and  that  therefore  it  was  void,  as  being  made  lite  pen- 
dente. But  Lord  Hardwickc  faid,  that  he  did  not  fee  how  this  lis 
pendens  could  affetl  this  alhgnment,  unlefs  it  had  been  determined 
that  this  was  the  mortgage  of  B.  the  partner  of  A.  and  belonged 
to  his  creditors,  who  were  the  plaintiffs  in  that  caufe.  But  that 
as  it  was  therein  determined  to  be  A.^s  eftate,  there  was  an  end  of 
that  objedlion. 

But,  in  cafe  of  a  real  purchafer  for  a  valuable  confideration, 
pendente  litc^  the  plaintiff  will  be  held  to  ftri6l  proof  of  his  own 
title.  Thus,  a  bill  was  brought  by  S.  againft  C.  to  have  the  be- 
nefit of  a  decree,  obtained  againft  2..,  for  the  recovery  of  a  leafe- 
hold  eftate  held  of  the  dean  and  chapter  of  S,aint  Paul's  \  C.  being 
a  purchafer  of  this  eftate  horn  L. pendente  litej  but,  as  was  proved, 
for  the  full  value,  and  without  any  notice  of  5.'s  claim,  or  any 
bill  in  Trin.  a^u^i  noticc  of  the  fuit.  For  the  plaintiff  it  was  infifted,  that  this 
(the  teim  of  putchafe,  made  pendente  lite,  was  to  be  confidered  as  made  under 
which  the  an  implied  and  conftru(Stive  notice.  But  the  court  faid,  that  al- 
'^P"""  though,  where  there  was  a  conveyance  niTide  pendente  lite,  without 
decifion  to  any  valuable  confideration,  and  to  avoid  and  elude  a  decree,  it 
have  been) ;  ought  to  be  highly  difcountcnanced ;  and,  though  the  alienation 
Re^<.  Lib.  B.  ^e^g  fQf  gyg^  fo  good  a  confideration,  the  purchafe,  if  made />^//- 
41,3.  •  and  dent e  lite,  was  neverthelefs  to  be  fet  afide,  yet,  where  there  was  a 
real  and  fair  purchafer,  without  notice,  it  was  a  very  hard  cafe, 
efpecially  in  a  court  of  equity ;  and,  there  being  fome  defeat  in 
part  of  the  proof  in  deraigning  the  title  of  S.,  leave  to  amend,  or 
make  any  new  proof  after  publication  was  refufed,  and  the  bill 
difmiffed  [a). 

In  this  cafe,  the  Chancellour  obferved,  that  it  was  a  difficult  matter  to  fearch  for  bills  in  equity,  Or  to  get 
notice  of  them  5  m^iny  fuch  being,  after  filing,  kepi  in  the  fix  cleiks'  deftc  ;  and  that  though  the  court 
would  oblige  all  perfons  to  take  notice  of  its  decrees  as  much  as  of  judgments  at  law,  yet  there  did  noc 
feem  to  be  the  fame  reafon  for  obliging  people  to  take  notice  of  the  filing  of  a  biil.    Vide  3  Atk.  392. 


Sorrel  v. 

Carpenter, 
a  P.  Wms. 
4.S2. 

(rt)  There 
appears  to 
have  been  an 
Order  to 
amend  the 


an  order  of 
difmifl'al  in 
the  Mich, 
term  follow' 
ing.  Reg. 
Lib.  B. 
172S.fo.18 


And  if  a  purchafe  or  mortgage  be  made,  pending  a  bill,  to 
perpetuate  the  teftimony  of  witneffes  to  a  will  of  land,  the  pro- 
ceedings may  be  read  againft  a  purchafer  or  mortgagee,  during 
the  fuit,  although  he  hath  not  notice  either  exprefs  or  implied. 


Garth  v. 

Crawford, 

Barndrd. 

Ch.  Rep. 

450. 

a  Atk.  175.  S.  C.  by  the  name  of  Garth  v.  Ward. 


Barnard. 
Rep.  454. 
2E.Ca.Abr. 
687.  13. 
Searle  v. 
Lund, 
2  Vern.  %%. 
J  Eq.  Abr. 

33*-  4- 

2  Ch.  Ca. 
48.  &"  -vide 

3  P.  Wms. 
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But,  in  general,  a  bill  that  cannot  be  brought  to  a  hearing,  can- 
not properly  create  a  lis  pendens,  fo  as  to  affect  a  purchafer,  claim- 
ing under  one  of  the  parties,  after  filing  the  bill. 

And  it  feems,  that  a  decree  in  a  court  of  equity,  for  money, 
does  not  bind  a  purchafer  for  a  valuable  confideration,  without 
notice  thereof,  any  more  than  a  judgment  at  law  ;  for  a  decree  is 
not  of  fuperior  force  to  a  judgment ;  nay,  its  effe£l  is  inferior ; 
and  where  it  is  faid  a  decree  is  equal  to  a  judgment,  or  to  be  paid 
equally  therewith,  this  muft  be  intended  only  out  of  the  perfonal 
eftate ;  for  a  decree  for  a  debt  does  not  bind  the  real  eftate,  it  aft- 

ing 


Ing  only  in  perfoncnn^  not   in  rem ;  and  the  remec^y  upon  a  de-  et  Ca.  temp. 
cree  to  afFedl  the  land,  is  only  for  a  contempt,  whereupon  the  Jp^^j^^" 
party  proceeds  to  a  fequeftration,  and  that  13  but  a  perfonal  pro-  ^^^'^ 
cefs,  as  appears  by  its  falling  and  abating  by  the  death  of  the   i  Vez.  496. 
party.] 

But,  where  A.  made  a  mortgage  to  B.^  and  afterwards  a  com-  Hitchcock 
miflion  of  bankruptcy  was  taken  oat  againft  him,  and   the  com-  v  Sedgwicic, 
miflioners  made  an  aihgnment  of  his  eftate,  and  then  C  lent  the  \^^^ 
bankrupt  icool.  on  a  fecond  mortgage,  having  no  notice  of  the 
bankruptcy,  though  he  afterwards  got  in  the  firfl  mortgage  ;  yet 
it  was  held  by  two  lords  commilhoners  againft  one,  that  this  prior 
mortgage  (hould  not  protect  the  mortgage  fubfequent  to  the  bank- 
ruptcy J  for  every  one  is  bound  to  take  notice  of  a  commiflion  of 
bankruptcy. 

And  though  a  purchafer  or  mortgagee  may  buy  an  incumbrance,  Saunders  v. 
or  lay  hold  on  any  plank  to  protect  himfelf,  yet  he  (hall  not  pro-  Dehew, 
te6l  himfelf  by  taking  a  conveyance  from  a  truftee,  after  he  had 
notice  of  the  truft  -,  for  by  taking  fuch  conveyance,  he  becomes  the 
truftee  himfelf. 

[Even  a  fine  levied  by  a  purchafer,  for  full  conderation,  with  Cited.Bovey 
?iotice  of  a  trujl,  to  ftrengthen  his  eftate,  will  not  bind  the  cejlui  que  \':f^^^\' 
trujly  although  there  be  five  years  non-claim  ;  for  he,  having  pur-  zch.Ca. 
chafed  with  notice,  is  but  a  truftee,  notwithftanding  any  confider-   '-is- 
ation  paid  by  him  ;  and  the  eftate  not  being  difplaced,  the  fine  can-  ^^"j^\f^^ 
not  bar  ;  but  a   fine  and  non-claim  will  be  a  bar  in  equity,  if  a 
purchafer  hath  not  notice. 

And  where  the  plaintiff's  bill  was  to  be  relieved  upon  a  truft.  More  v. 
and  charged  the  defendant  with  notice  thereof,  and  that  he  had  ^^fy*'^^* 
procured  a  conveyance  of  the  lands  upon  which  the  truft  was  had,  Attorney 
and  that  at  or  before  his  taking  the  f aid  conveyance ^  he  had  notice  of  Genera)  v. 
the  faid  truft  for  the  plaintiff;  the  defendant,  by  way  of  anfwer,  ^^''"^''^^^ 
denied  that  he  had  any  notice  of  the  truft  at  the  time  of  his  pur  chafe  685.  n.  et 
or  contract^  and  pleaded  that  he  was  a  purchafer  for  a  valuable  ^^'gg  v. 
confideration  •,  it  was  infifted  that  the  point  of  notice  was  not  well  ^^f^'  ^g 
anfwered,  in  that  the  defendant  denied  notice  at  the  time  of  the 
purchafe  only  ;  for,  the  word  purchafc  might  be  underftood  to  mean 
the  time  when  the  contract  for  the  purchafe  was  made,  and  it 
might  be,  he  had  no  notice  then,   and   might  have   notice  after, 
before,  or  at  the  fealing  of  the  conveyance  ;  and  if  there  was  any 
notice  before  the  conveyance  to  him  was  executed,  that  would 
charge  the  defendant ;  upon  which  objedlion  the  plea  was  over- 
i«ded. 

But  \l  ceflui  que  trujly  tenant  in  tail,  be  the  mortgagor,  and  join  Eiiev. 
with  the  truftces  in  making  the  conveyance,  it  will  be  good  and  Sa?'°''"^J 
valid  ;  they  being  confidered  as  truftees  purely  for  the  tenant  in   ,  Eq,"ca. 
tail  to  preferve  his  eftate  cnly^  and  not  to  ftand  in  oppofition  to  him,  Abr.  385. 3. 
for  the  fake  of  thofe  who  are  to  come  after  him. 

Previous  to  the  cafe  of  JVilloughby  and  Willoughby^  a  notion  ge-  wiiioughby 
nerally  prevailed,  that  althouzh  a  fatisfied  term  rduking  by  opera-  vWiiiough- 

»•  fi  •    i\    T  •       )  1         r       r  o  1     r         by,  in  Chan. 

tion  ot  law,  might,  it  got  m,  be  made  ufe  of  to  protect  a  purchafer,   ju^g  .^^ 
a  term  once  afligned  to  attend  the  inheritance,  could  not  be  fo  1756. 
VoL.V.  F  applied  i 
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applied ;  for  it  could  not  enure  to  any  other  purpofe  than  that 
prefcribed,  unlefs  fevered  again  by  the  owner  of  that  inheritance; 
but  in  that  cafe  Lor'<  //jn/w/V/f^?  explained  this  diilincftion,  obferv- 
ing  that  its  applicability  to  fuch  purpofe  was  an  unavoidable  con- 
*'  fequence  of  the  rule,  that  *^  a purcbafer  for  a  valuable  conftdtratiottj 
**  and  ivhhout  notice^  fJoall  not  be  hurt  in  equity."    The  facls  of  the 
Willoughby  cafe  were  as  follow :  George  lVilloughby^\3t'\ng  feifed  in  fee  of  an  eftate 
v.Wiiicugh-  j,^  ^r^  (fubjecH:  to  a  mortgage-term  for  500  years)  by  articles  dated 
June  ly,        I  2th  November  1717,  made  upon  his  m.trriage,  agrees  to  fettle  this 
1756.  eftate  to  the  ufe  of  himfelf  for  life,  and  afterwards  to  the  intent 

that  his  wife  {hould,  out  of  the  rents,  ^c.  of  pait,  take  an  annuity 
of  250/.  by  way  of  jointure,  with  remainder,  as  to  the  whole 
eftate,  to  tl^  ufe  of  the  fnft  and  other  fons  of  the  marriage  in 
tall  male,  with  remainder  to  George  Willoughby  in  fee,  with  a 
power  for  the  faid  George  to  charge  the  eftate  by  will  or  deed, 
with  the  payment  of  3000/.  for  the  portions  of  his  younger 
children.  At  this  time  the  eftate  was  fubjeft  to  a  mortgage  for  a 
term  of  years,  as  mentioned  above,  which  being  fatisfied,  the  faid 
term  was  by  indenture,  dated  17th  Augujl  17 18,  alTigned  to 
Bbelli'ig  and  Popham  and  their  executors,  tipofi  triijl  for  G.  IV. ^  his 
heirs  and  afTigns,  to  attend  the  inheritance.  A  fettlement  was  made 
of  the  eftate  14th  March  1718,  purfuant  to  the  articles:  14th 
Alarch  175c,  George  IVilloughby  made  his  will,  and  thereby  execut- 
ed the  power  referved  to  him,  by  charging  the  eftate  with  3000/. 
for  the  portions  of  his  younger  children,  and  afterwards  died, 
leaving  Jane  his  widow,  Henry  his  eldeft  fon,  three  daughters, 
and  a  younger  fon  George.  Henry ,  having  attained  his  age  of  21 
years,  and  being  tenant  in  tail,  fufFered  a  recovery,  and  limited  the 
eftate  to  truftees  in  fee,  to  the  ufe  of  fuch  perfon  and  perfons,  and 
for  fuch  eftate  as  he  flio.dd  by  deed  appoint.  Henry^  in  purfuance 
of  his  power,  by  indenture  dated  in  June  1 751,  for  fecuring  870/. 
"which  he  had  borrowed  of  Jane  his  mother,  declared  the  truftees 
fhould  ftand  feifed,  and  the  eftate  be  charged  with  the  payment 
of  this  fum  and  intereft.  The  term  of  500  years  was  ftill  ftanding 
out  in  Shelling  and  Popham.  Afterwards  Henry  borrowed  800/.  of 
the  defendant  Crippt,  and  for  fecuring  this  with  intereft,  by  indent- 
ures of  leafe  and  releafe,  dated  14th  and  15th  June  1752,  he 
conveyed  the  eftate  in  mortgage  to  Cripps  and  his  heirs.  The 
fame  day  Shelling,  the  furviviag  truftee,  aftigns  the  term  of  50a 
years  to  Boot,  upon  truft,  in  tl;^  firft  place,  to  prote£l  the  eftate 
limited  to  Cripps  and  his  heir;,  from  mefne  Incumbrances,  and, 
JuhjeEl  theretoy  to  attend  the  inheritance.  It  appeared  upon  th<i 
evidence,  that  Cripps  had  full  notice  of  the  articles  and  fettlement, 
and  that,  notwithftanding,  in  the  releafe  above,  he  took  a  cove- 
nant from  Henry  that  the  eftate  wis  free  from  all  incumbrances 
except  the  500  years  term  and  the  feveral  mefne  affignments 
thereof;  but  it  diil  not  appear  that  he  had  notice  of  the  mortgage 
to  the  mother.  The  bill  was  brouglit  by  Jane  the  mother,  and 
the  younger  children,  for  payment  (by  fale  of  the  eftate)  of  the 
arrears  of  her  jointure,  the  3000/.  to  younger  children,  and  the 
870/.  to  the  mother,  and  that  then  the  reft  of  the  incumbrances 
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might  be  paid  according  to  their  order  and  priority.  The  de- 
fendant Cripps  infiiltd  that,  as  the  legal  eilate  was  in  Boo(,  his 
truftee,  and  as  he  was  a  purchafer  for  a  valuable  coiifideration 
and  without  notice  of  the  fir(t  mortgage,  he  was  entitled  to  be 
preferred  in  payment  of  his  mortgage  upon  this  principle,  that  he 
had  both  /aw  and  equity  on  his  fide,  and  the  mother  only  equity. 

Lord  Hardivicke  was  of  opinion,  that  fuppofing  Cripps  to  have 
no  notice  of  the  jointure,  portions,  or  other  incumbrances,  he 
would  ///  equity  be  entitled  to  the  benefit  of  this  term. 

Jcnes^  feifed  in  fee  of  feveral  eftates,  demifed  the  fame  in  1761,  Goodtideon 
to  Aubrey,  for  nine  hundred  and  ninety-nine  years,  by  way  of  mort-  ^'^^-  "*  ^^' 
gage.     Afterwards,  in  1768,  this  term  was  afligned  to  Lockivood  Morgans 
in  truft  for  Jonesy  as  to  part  of  the  lands,  and  in  the  mean  time  to  al.  i  Term 
attend  the  inheritance;  in  1767,  yowj- mortgaged  to  Morgan,  and  R^P-75S' 
in  July  1769,  to  David.     Both  thefe  mortgages  were  in  fee.     In 
December  1769,  Jones  and  Lochwood  aihgned  the  laft-mentioned 
lands  to  More/and,  his  executors,  ^c,  for  the  remainder  of  the 
term  of  nine  hundred  and  ninety-nine  years,  in  truft  for  Sprigg, 
for  fecuring  10,000/.  lent  by  Sprigg  to  Jones.  Afterwards,  Jones, 
by  indentures  of  leafe  and  releafe,  mortgaged  the  fame  eftates  in 
fee  to  Sprigg,  for  fecuring  the   10,000/.     On  the  mortgage  to 
Sprigg,  all  proper  fearches  were   made  on  his  part  for  incum- 
brances, and  he  had  all  the  title-deeds  that  could  be  found  deli- 
vered to  him  at  the  time  he  advanced  his  money,  except  the  de- 
mife  of  the  term  for  nine  hundred  and  ninety-nine  years,  and  the  * 
aflignments  of  it,  which  were  kept  in  the  hands  of  Lockivood,  on 
account  only  of  containing  other  premifes  in  mortgage  to  Lock- 
ivood, and  which  were  not  included  in  the  mortgage  to  Sprigg,  nor 
affigncd  to  More/and,  his  truftee,  but  counterparts  of  them  were 
then  delivered  to  Sprigg.     On  thefe  fafts  the  queftion  on  an  ejeft- 
ment  was,  Whether  ilfc'r^^i'///  and  David,  or  Sprigg,  fliould  be  pre- 
ferred ? 

On  t]ie  part  o^  Morgan  and  David  it  was  contended,  that  this 
term  muft  be  confulered  as  attendant  on  the  inheritance,  and,  con- 
fequently,  at  the  times  of  the  refpecSlive  mortgages  to  them,  the 
truftee  of  the  term  became  their  truftee,  and  the  term  could  not 
be  feparated  from  the  inheritance  but  by  their  confent.  That  if, 
previous  to  the  conveyance  to  Sprigg,  in  1 769,  Morgan  and  David 
had  brought  ejectments  upon  their  mortgages,  neither  Jones  ncr 
Lockivood,  his  truftee,  could  have  fet  up  his  term  as  a  bar  to  their 
cje6tments ;  then  if  Jones  himfelf  could  not  fet  up  the  term  it 
was  abfurd  to  fay,  that  thofe  who  claimed  under  him  might,  for 
they  could  not  claim  a  greater  eftate  than  he  had.  Then  Jones^ 
having  parted  with  the  inheritance,  had  no  power  afterwards  to 
make  any  appointment  of  it  differently.  His  pQM,'er  was  gone, 
though  it  were  collateral,  by  the  conveyance  of  the  land.  Sed per 
Aphiirjl,  Juftice,  no  man  ought. to  be  fo  abfurd  as  to  make  a  pur- 
chafe  without  looking  at  the  title-deeds  ;  if  he  is,  he  muft  take  the 
confequence  of  his  own  negligence.  If  the  firft  mortgagee  had  an 
ordinary  precaution,  he  muft  have  known  that  this  term  was  then 
outftanding.     And  xi  h»  did  know  of  it,  and  negle.cted  to  take  ati 
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afTignmcnt  of  it,  it  was  enabling  the  mortgagor  to  commit  a 
fraud,  by  mortgaging  the  fame  eltate  again.  By  this,  therefore, 
he  became  particeps  crimlnisy  and  he  mull  fuffer  the  confequences 
of  the  fraud  ;  and  Spriggy  who  has  got  the  legal  ell.ate,  mull  be 
preferred. 

Where  yi.y  a  copyholder  in  fee,  mortgaged  to  J.  S.  who  was 
admitted  by  -S.,  the  fteward  of  the  manor;  and  afterwards  ^. 
made  a  fecond  mortgage  to  C,  who  was  alio  admitted  by  B.y  and 
then  a  mortgage  to  B.y  who  bought  in  'J.  S.'s  fecurity  ;  it  was  de- 
creed, that  B.  ftiould  not  poftpone  C;  becaufe  it  is  prefumed, 
from  the  mere  a£l  of  admifTion,  that  a  man  of  ordinary  diligence 
and  underflanding,  being  fteward  of  the  manor,  when  C.  was  ad- 
mitted, muft  know,  or  have  notice  of  the  tntf;ie  mortgage  to  C. 

Where  a  purchafer  cannot  make  out  a  title^  but  by  a  deed,  which 
leads  him  to  a  fa£l  material  to  it ;  he  will  not  be  deemed  a  pur- 
chafer without  notice  of  that  fadl,  but  will  be  prefumed  cognizant 
thereof  i  for  it  is  deemed  grofs  neglecl,  that  he  fought  not 
after  it. 
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Drapers'  Thiis,  whcrc  B.  dcvifed  to  J.  in  tail  male,  and  if  he  died  with- 

Company  v.  ^^^  j^^g  male,  to  T.  in  tail  male,  but  fubjedl  to  two  legacies  of 
»Vwa.  6oi.  500/.  and  1000/.  to  the  Drapers' Company  i  and  7*.  afterwards 
levied  a  fine  to  the  ufe  of  him  and  his  heirs  (on  which  was  five 
years  non-claim),  and  then  granted  a  rent  charge  of  100/.  per  an- 
hum  to  S.y  and  mortgaged  the  premifes  to  Z.;  the  court  held  the 
fine  and  non-claim  was  no  bar  to  the  legatees  ;  for  T.  having  no 
title,  but  under  the  will,  it  was  implied  notice  to  all  purchafers 
tinder  him. 

So,  where  an  annuity  was  granted  to  j4.  by  the  crown,  by  patent 
ifluable  out  of  the  excife  upon  fpecial  truft,  that  all  fuch  of  the 
creditors  of  B.y  as  would  come  in  ivlthin  a  t-welvemonthy  and 
accept  a  Ihare  of  this  annual  fum  proportionate  to  their  debts, 
fhould  have  the  fame  alhgned  to  them  ;  and  A.y  after  the  year, 
afligned  part  thereof  by  inftruments  which  purported  to  be  in 
tonfidtration  of  debts  due  and  owing  from  B.y  but  were  in  truth 
for  A.h  own  debts,  and  the  aflignees  had  afterwards  afligned  t»»e 
fame  over  to  others,  who  claimed,  as  purchafers,  without  notice, 
for  full  and  valuable  tonfideration  ;  it  was  held,  that  although  all 
the  creditors  o{  A.  did  not  come  in  vvitliin  the  year,  yet  this  patent 
was  in  truft  for  them,  and  not:  convertible  to  other  purpofes ;  and 
that  thofe  who  purchafed  of  the  alFignees  of  A.  cam^  in  under 
the  letters  patent,  in  which  the  truft  was  mentioned,  and  ought 
to  have  taken  notice  of  it  at  their  peril. 

And  fubfequent  purchafers  alfo  arc  taken  to  hare  notice  of 
the  contents  of  a  deed  or  will,  if  they  muft  claim  under  it.  As, 
if  A.  makes  a  conveyance  to  B.y  with  power  of  revocation  by 
will,  and,  afterwards,  limits  other  ufes  ;  if  B.  difpofes  thereof  to 
a  purchafer,  a  fubfequent  purchafer  is  intended  to  have  notice 
of  the  will,  as  well  as  of  the  power  to  revoke  ;  for  no  title  can  be 
hiade  to  a  purchafer,  but  by  the  conveyance  which  contains  the 
power  of  revocation.  ^ 
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But  in  the  cafe  of  Bovey  v.  Smith,  a  will  was  not  fuffered  to  be  Bovey  t, 
fet  up,  as  prefumptive  notice  to  defeat  a  tranfadtion,  by  a  truft  Smith, 
tnereni  contained,  that  had  Jain  dormant  tor  many  years,  alter  a  ^^^ 
fine,  and  where  there  was  room  to  prefume,  that  other  trufts  were  aCh.Ci. 
appointed.  In  that  cafe  i^.,  the  mother  of  ji.y  being  in  Hcllatidf  "♦"  **  ^' 
and  having  a  feparate  eftate,  about  forty  years  previous  to  the 
time  of  fihng  the  bill,  made  her  will  in  Dutch^  and  thereby  de- 
vifcd  houfes  to  JV.,  her  hufband's  fon  by  a  former  wife,  and  to 
other  truftees,  in  truft  for  her  four  daughters  and  their  childrerif 
a?id  fuch  of  their  childr.  r  as  fho://d  be  alive  at  the  laji,  and,  after- 
wards, declared  the  truft  of  all  her  eftate,  thereby  undifpofed  of, 
to  be  for  her  and  her  heirs.  The  truftees,  apprehending  that  the 
devife  carried  the  inheritance  of  the  houfes  to  the  daughters,  fold 
fuch  inheritance  in  1652,  for  a  good  confideration,  and  diftributed 
the  money,  arifing  from  the  fale,  equally  amongft  them,  A.  was 
privy  to  this  conveyance,  and  made  no  claim,  nor  pretended  any 
right  to  the  houfes;  a  line  was  levied  of  them,  and  five  years  af- 
terwards IF,  the  truftee,  for  a  full  confideration,  purchafed  then; 
back  to  himfelf  and  his  heirs.  Then  ji.  having  taken  advice  on 
the  will,  and  conceiving  the  daughters  took  only  an  eftate  for  life, 
exhibited  his  bill  againft  S.,  who  now  ftood  in  the  place  of  TV.f 
the  truftee,  to  have  an  execution  of  the  truft,  and  the  lands  de- 
creed to  him.  Two  decrees  had  been  for  the  plaintiff. — One  point 
argued  was,  that  it  was  impoflible  any  one  Ihould  come  at  the 
land  without  having  notice  of  the  truft,  for  they  muft  purchafe 
under  the  will ;  and  all  their  title  was  by  the  will  by  which  the 
truft  was  created,  and  every  man  that  had  notice  of  the  will 
niuft,  at  his  peril,  take  notice  of  the  operation  and  conftruction 
of  the  law  upon  it.  But  the  Lord  Keeper  faid,  this  was  an  ap- 
plicacion,  after  one-and  thirty  years  poffeftion,  to  affed^  an  eftate 
with  a  truft,  notvvithftandiiig  a  releafe  and  fine,  and  that,  upon  a 
fuppofil  that  B.  had  made  no  other  appointment  (as  the  had  power 
to  do  by  the  deed),  n7id  which,  after  fo  long  a  polleflion,  it  ought 
rather  to  be  prefumed  fhe  had  done ;  and  alfo  upon  a  fuppofal, 
that  this  was  a  true  copy  of  the  will.  This  was  only  a  tranlla- 
tion  ;  the  original  was  loft  ;  the  difference  in  point  of  tranllation 
between  the  children  and  ifiiie  was  nice,  and  the  queftion  was. 
Who  fliould  fuffer  ?  For  the  defendant  was  a  purchafcr,  and  had 
paid  a  full  confideration,  and  was  here  to  be  afl'edled  with  a  no- 
tional notice  only  •,  the  plaintiff  ftood  by  all  the  while  and  was 
filent,  and,  at  beft,  pallive  in  the  breach  of  truft.  That,  there- 
fore, tiioujih  it  was  hard  to  ciifmifs  the  bill  after  two  decrees  for 
tlic  plaintiff,  yet  his  Lordfliip  was  not  fatisfied  he  could  decree  it 
for  him,  and  the  bill  was  difmiffed. 

So,  likewife,  this,  rule  admits  of  an  exception,  in  the  cafe  of  iVea.  173. 
an  affignee  of  the  eftate  of  a  teftator,  under  an  affignment  made 
by  the  executor;  for  he  will  not.  in  favour  of  creditors  or  refidu- 
ary  legatees,  be  pref'umed  to  have  notice  of  what  is  contained  in 
the  will  of  the  dcvifur  ;  becaufe,  whoever  takes  any  thing  from 
an  executor,  muit  always  do  it  with  notice  of  a  will  j  and  there- 

F  3  fore, 
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fore,  if  this  doclrine  of  ihe  will  being  notice  to  the  affignee  was 
to  prevail,  no  perfon  would  dare  to  purchafe,  or  take  an  alFign- 
ment  from  an  executor.     Befides,  it  would  be  unreafonable  that  a 
purcliafcr  fliould  take  upon  liim  to  make  out  the  account,  as  to 
the  quantum  of  the  debts  or  aflets,  when  he  is  not  entitled  to  have 
Meadv.L.    the  vouchers  for  that  purpofe.     Thus,  M.  having  a  mortgage  of 
0"«n'>         3500/.  made  his  will  in  1712,  and  devifed  all  his  real  and  per- 
\^)^\^?  '  fo"^^  eflate,  not  by  his  will  otherwife  difpofed  of,  to  his  execu- 
1745.  Et      tors  in  trull,  in  the   firfl:  place  by  charging,  leafing,  or  felling 
wU Ewerv.  thereof,  or  of  any  part  thereof,  to  vaife  money  to  pay  his  debts; 
aP.  Wms.    and  then  to  divide  what  fhould  remain,  after  payment  thereof,  in 
14S.  Burt-  equ^i  proportions  between  his  five  children,  and  appointed  his 
*"£'•  wife,  his  eldeft  fon   /.  M.,  and  another  perfon,  executors,  and 

JJ.  150!  died,  leaving  his  widow  and  five  children;  and  after  payment  of 
all  il'/.'s  debts,  a  large  furplus  remained  to  be  divided.  /.  Tlf.,  hav- 
ing been  appointed,  in  1726,  receiver  of  all  tht  rents  and  profits 
of  the  real  and  perfonal  ertates  of  £.,  procured  a  deed  to  be  made, 
to  which  the  other  executors  were  parties,  reciting,  that  there 
was  due  on  the  mortgage  9000  /.  and  that  the  fame  was  the  pro- 
per money  of  /.  71/.,  and  ailigning  the  mortgage  and  all  due 
thereon  to  jB.,  his  heirs  and  alTigns,  with  a  piovifo  to  be  void,  if 
/.  M.  faithfully  accounted  with  B.  for  what  he  fliould  receive 
from  the  eftate  of -E.  /.  M.  afterwards  died  inteftate,  without 
accounting  with  B.  and  greatly  indebted  to  the  eliate  of  E,  A 
bill  was  then  filed  by  the  plaintiffs,  two  of  the  children  oi  M., 
againft  the  defendants,  the  repvefentatives  of  E.,  to  account  for 
v.-hat  they  had  received  on  tlic  mortgage,  and  to  deliver  up  the 
deeds  and  writings  relative  thereto  ;  and  one  queltion  was,  Whe- 
tlier  the  plaintiffs,  as  refiduary  legatees  of  M.,  were  entitled  to  be 
relieved  againll  the  affignment  of  the  mortgage,  and  to  have  an 
account ;  or,  whether  the  veprefentatives  of  E.  w^ere  entitled  to 
retain  the  affignment  ?  And  this  turned  upon  the  point.  Whether 
the  affignees  of  the  mortgage  were  to  be  confidered  as  having  no- 
tice of  the  truft  for  the  benefit  of  younger  children  ?  And  the 
court  held,  the  bare  point  of  notice  of  the  will,  in  this  cafe,  was 
not  fufHcient. 
^^u;e^.tv.  So,  where  an  executor  affigned  over  a  mortgage  term  of  his 

Gi.T^rd,  tellator  to  y!.  as  a  fatisfa£lion  of  a  debt  due  to  A.  from  himfelf ; 
* 'Vs  *s  C  '^  ^^'^^  objected,  in  favour  of  the  daughters  of  the  teflator,  who 
aVVz.  269.  were  creditors  uiider  a  marriage  fettlement,  that  the  affignees 
Ewer  V,  jy  1.  ti^jj  affignment  with  notice  that  it  was  the  tcftamentary 
2  p.^Wiil.      2:kts  of  the  teitator.     But  the  court  held  the  alienation  to  be  good. 

J4y.  Bufting  V.  Stonard.  2  P.  Will.  150. 

Crjne  V.  But  wliere  //.,  being  indebted  to  C.  on  bond,  died  poffeffed  of  a 

^V^''f,  c,  gr^'^t  perfonal  eltate,   and   made  W.  executor  and  devifee,  who 

No" 'Lord'  waffeti  the  eftate;  D .  having  notice  of  C.'s  debt,  bougiit  a  leafehold 

Pjrdwicke  eftatc  of  IF.  by  difcounting  2co/.  due  from  //.,   550/.  due  from 

admiuedthe  j,y^^  gj^^j  ^y  payment  of  150/.  in  moncy ;  on  a  bill  fdcd  by  C.  to 

^il^'clil"'  have  fatisfaiiion  for  his  debt  of  the  leafehold  eliate,  biing  part  of 

i/.'s 


//.'s  a/Tets,  the  queftion  was,  Whether  this  was  a  good  fale  to  bind  but  doubted 
a  creditor  r  And  it  was  held  it  was  not,  for  D.  was  a  party  con-  ^^letJierihe 
fenting  to  and  contriving  a  devajiavit.       „nted  the  application  of  it.    Vide  z  Vez.  469. 

So,  where  the  devlfee  of  an  eftate,  in  truft  for  payment  of  itheii  v. 
debts,  mortgaged  the  eflates  to  one  of  the  creditors,  vith  notice;  ^cine, 
and  the  queltion  was.  Whether  fuch  creditor  fliould  retain  it  by  '  '*'  *'^* 
way  of  fccurity  for  his  own  debt,  as  well  for  the  old  debt,  as  for 
tlie  money  lately  advanced  ?  The  Chancellour  was  of  opinion, 
that,  though  the  general  rule  was,  t'lat  though  a  purcb.afer  or 
mortgagee  need  not  fee  to  the  application  of  the  money,  vhere 
there  was  no  fchedule  of  the  debts,  yet  this  rule  was  nevsr  carried 
fo  far,  as  to  put  it  in  the  power  of  the  devifee  in  truft,  cr  of  the 
heir  at  law,  who  in  equity  was  confidered  as  a  truftee,  to  favour 
one  creditor,  which  would  be  the  confequence  if  tliis  was  al- 
lowed. Such  creditor  as  to  his  old  debt,  could  not  be  put  into  a 
better  condition  by  taking  the  mortgage,  but  muft  come  in,  pari 
pnjfu^  with  the  rell  of  the  creditors  ;  for  the  eftate  was  a  fecurity 
in  the  hands  of  the  truftee  before,  and  fuch  mortgage  only  ope- 
rated to  change  the  courfe,  which  the  court  would  not  fufter  the 
truftee  to  do,  confidering  the  giving  preference  to  one  creditor,  as 
a  fraud,  wliich  the  court  would  not  allow. 

If  a  deed,  by  which  a  prior  charge  is  made  upon  an  eftate,  be 
delivered,  among  other  papers,  relating  to  the  title  thereof,  to  an 
intended  purchafer,  he  will  be  taken  to  have  notice  of  the  prior 
incumbrance  ;  it  being  neceflarily  prefumed,  that  fo  material  a  cir- 
cumftance  could  not  efcape  his  notice,  or,  if  it  did,  It  muft  be 
through  grofs  neglecl. 

Thus,  the  plaintiff's  father  and  mother  fold  an  eftate  to  C  Ferrers  v. 
and  his  heirs,  which,  putfuant  to  an  aeuement  made  on   their  Cherrve/^A 
marriage,  had  been  fettled  on  the  plaintiff's  father  for  life,  part  '  ^ 

on  the  mother  for  her  jointure,  remainder  of  the  whole  on  the 
firft  and  other  fons  in  tail  male  ;  and  the  conveyance  was  made 
by  deed  and  fine.  C,  upon  his  purchafe,  took  in  a  mortgage- 
term,  which  was  prior  to  the  fettlement,  entered  and  afterwards 
fold  the  eftate  to  H.  and  /.  It  appearing,  by  the  proofs  in  the 
caufe,  that  C,  the  firft  purchafer,  had  notice  of  the  fettlement^  and 
that  the  fame,  aniongft  other  writings,  were  deliveretl  to  him,  the 
court  decreed,  that  C.  ftiould  account  for  the  confideration-mo- 
ney,  for  which  he  fold  the  eftate,  with  intereft  from  the  deceafe 
of  the  plaintiff's  father  and  mother,  difcounting  what  was  due  on 
the  mortgage  made  prior  to  the  fettlement. 

And  if  it  do  not  appear,  upon  the  face  of  fuch  fettlement,  whether 
it  be  voluntary,  or  on  articles  before  marriage,  and,  in  confequence, 
whether  to  be  confidered  as  binding  againft  creditors  or  not,  that 
will  not  alter  the  cafe  ;  for  the  purchafer,  having  notice  of  the 
deed,  muft,  at  his  peril,  purchafe,  i-nd  be  bound  by  the  effetl:  of 
it.  But,  in  the  laft  cafe,  the  bill  was  difmlffed  as  to  H.  ?nd  /. 
who  were  made  defendants,  they  h  r.  ing  pleaded  .hat  they  were 
purchafers  without  notice,  and  the  j  laiutifr  not  being  able  to  prove 

F  4  any 
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any  notice  agalnfl:  them,  there  was  no  foundation  to  prei'unic 
knowledge  of  the  fettlemeut,  C.  being  able  to  maiie  a  good  title 
without  it. 
Morrettv.  A  creditor  by  judgment,  in  1698,  for  600/.  came  to  an  account 

^A  k  with  the  conufor  in  the  year  1707,  and  fettled  the  remainder  due 

FtJe  lAtk.  upon  the  judgment  at  420/.,  and  took  a  mortgage  in  fee  for  that 
49P,  491.  fum,  as  a  collateral  fecurity  to  the  judgment  •,  and  one  5.  an  at- 
torney, in  1 7 16,  took  an  affignment  of  this  mortgage,  in  which 
there  was  a  recital,  that  90/.  of  the  conficleration  of  the  ajfignment 
ivns  then  the  Jul!  worth  of  the  efate.  S.  was  likewife  in  poflelhon 
of  another  mortgage  made  in  1688,  upon  the  fame  eftate  which  was 
fubjedl  to  the  judgment  in  1698,  and  the  mortgage  in  1707.  It 
was  refolved  S.  Ihould  not  be  allowed  to  tack  t^ie  two  mortgages 
together,  fo  as  to  defeat  intermediate  incumbrances  between  the 
years  16B8  and  1698;  and  yet  tlie  mortgage  in  1707  fhould  have 
relation  back  to  the  judgment  in  1698,  and  by  confolitlating  them 
together,  fhould  entitle  S.  to  receive  the  fum  due  upon  that  judg- 
ment, prior  to  creditors  after  the  year  1098;  but,  as  to  money 
reported  due  fince  the  mortgage  in  1707,  it  fhoulo  be  paid  only  in 
priority  to  creditors  fubfequent  to  1707.  One  ground  of  which 
decifion  was,  that  the  words  in  the  recital  of  the  affignment  of 
the  mortgage  in  1716,  viz.  "  that  90/.  the  confideration-money, 
*'  was  the  full  worth  of  the  eftate  at  thatt'imey''  naturally  implied, 
that  there  were  intermediate  incumbrances,  and  therefore,  to  give 
5.  the  advantage  of  tacking  both  mortgages,  would  be  contrary 
to  his  own  intention  ;  for,  at  the  time  he  took  the  affignment  of 
this pu'ftie  incumbrance,  he  muft  know  the  eftate  was  worth  no 
more  from  the  very  words  of  the  recital. 
Coppin  V.  Again,  1.  C.  being  feifed  of  feveral  freehold  eftates,  had  fettled 

^"^\^  the  fame  to  certain  ufes,  and  being  poflefled  of  a  prebendal  leafe 
I  Bro.  Ch.  for  twenty- one  years,  which  was  ufually  renewed  every  feven  years. 
Rep.  291.  and  which  he  held  at  the  time  of  making  his  will,  after  charging  the 
fame,  together  with  other  freehold  eftates,  with  an  annuity,  devifcd 
it  to  the  fame  ufes,  intents,  and  purpofes,  as  were  declared  in  the 
fettlement  of  the  freehold  eftates  Hrft  mentioned.  Then  the  tefta- 
tor  died.  The  leafehold  eftate  was  feveral  times  renewed  by  the 
feveral  perfons  in  poffieffion,  and  in  one  of  the  renewals,  the  then 
leflee  was  ft y led  devifee  of  /.  C.  Afterwards  there  were  feveral 
ether  renewals.  Then  the  eftate  was  mortgaged  by  one  of  the 
claimants,  under  the  fettlement  and  will  as  his  own  property. 
And  the  queftion  was,  Wliether  the  mortgagtej,  who  had  no  other 
notice  of  any  defect  in  his  title,  except  that  the  leafe,  which  was 
affigned  to  him,  recited,  among  tlie  coufiderations,  the  furrender 
of  the  former  leafe,  which  recited  the  furrender  of  the  other, 
in  which  the  leflee  for  the  time  being  was  ftyled  devifee  of  /.  C, 
had  fuch  notice  thereby,  as  would  render  the  eftates  in  his  hands 
liable  to  the  trufts  of  the  fettlement  ?  And  it  was  held,  that  the 
mortgagee  was  affefted  with  notice  of  the  fettlement,  and  that 
he  muft  convey  the  eftate  according  to  the  uftg,  ^c.  limited  and 
declared  therein. 

Where 


"Where  there  were  father,  mother,  and  fon,  and  the  father  fet-  Whitfield  v. 
tied  an  eflate  on  himfelf  for  life,  then  to  his  wife  for  her  jointure,  ^ yj^'  g 
and  on  her  death,  to  the  fons  of  the  marriage ;  under  which  fet- 
tlemcnt,  the  wife  and  fon  infilled  on  being  purchafers  for  a  valu- 
able confideration,  without  notice,  and  notice  of  a  prior  charge 
was  proved  againil  the  father,  by  recitals  on  his  own  conveyances, 
and  in  part  by  his  own  admilfion  ;  but,  as  to  the  wife  and  fon, 
tlvere  was  no  proof,  but  from  thefe  deeds  being  in  the  hands  of 
the  family ;  this  was  held  not  fufficient  to  affecl  them  with  no- 
tice i  becaufe  fuch  fettkment  might  have  been  made  by  an  appa- 
rent owner  without  the  deeds  having  been  looked  into. 

If  a  deed,  or  other  paper  which  is  deemed  conftru£lIve  notice  2  Vez.  4S6. 
of  a  prior  incumbrance,  be  found  in  the  cuitody  of  any  one,  it 
will  be  no  objection  to  the  charge  of  notice,  that  it  does  not  ap- 
pear when  it  came  there  •,  for  if  a  perfon  admits,  or  it  be  proved 
that  a  deed  is  in  his  cuflody,  whether  as  reprefentative  of  another 
or  otherwife,  it  will  be  incumbent  upon  him  to  fliew  when  it  came 
there,  for  it  is  impoflible  for  the  other  fide  to  (hew  it. 

Where  tenant  for  life,  remainder  to  his  firft  fun,  mortgaged  for  Brampton 
1500/.,  and  the  deed  of  fettlement  was  produced  and  feen  by  the  "  Parker, 
purchafer,  who  lent    the  money  notwiihdanding,  being  advifed  ^E.^Ca.AlM-! 
that  the  tenant  for  life,  not  having  then  any  fon  born,  could  de-  333.  3. 
llroy  the  contingent  remainders,  though,  in  truth,  there  was  a  fon 
born  five  days  before  the  lending  of  the  money ;  yet  the  mort- 
gagee having  had  no  notice  thereof,  and  having  got  the  deed  of 
fettlement,  the  court  would  not  relieve  againlt  him  by  compelling 
him  to  produce  it. 

Notice   to  a  man's  fcrivener,  attorney,    agent,  or  counfcl,  Is  Merry  v. 
fufiicient  notice  to  the  party  himfelf.  iCh.  Ca.tS. 

I  Vez.  69.     2  Vez.  477.     3Ch.  Ca.  no.      Alhiey  v.  Eailie,  2  Vez.  368.      Hothwall  v.  Abney,  Nel- 
lon  Rtp.  1,5. 

Thus,  M.  fuffered  a  recovery  of  an  eftate  in  A.,  and  then  fet-  MaJdox  v. 
tied  all  his  lands  \nJ.  upon  his  family,  afterwards  a  tenement  in  ^y^^^f' 
A-t  of  which  he  had  the  reverfion  after  an  eflate  for  life,  defcending 
to  him  in  tail  by  the  death  of  the  tenant  for  life,  he  fuffered  a  re- 
covery of  it,  and  devifed  it  to  his  younger  fon  in  fee.  Then  M. 
mortgaged  it,  together  with  200  /.  that  he  had  a  power  to  charge 
on  the  fettled  eftate,  for  fecuring  200/.  which  he  borrowed,  and 
then  he  died.  The  mortgagee  applied  to  the  elder  fon  for  the 
money,  who  at  firll  difputed  the  payment,  but  afterwards  fub- 
mittcd  thereto,  upon  the  mortgagee's  afhgning  to  him  the  tene- 
ment fo  charged,  that  he  might  ftand  in  the  mortgagee's  place  ; 
to  which  the  mortgagee  agreed,  upon  his  covenanting  to  in- 
demnify him  for  making  this  affignment,  he  having  heard  of  the 
younger  fon's  title.  The  eldell  fon  then  mortgaged  the  tenement 
to  B.  who  had  advanced  the  money  to  pay  off  the  former  mort- 
gage. It  was  fworn,  that  B.'s  agent  was  prefent  at  the  execution 
of  the  slhgnment  when  the  indemnity  was  infilled  upon  ;  and  the 
agent  depofed,  that  the  deeds  were  laid  before  counfel,  who  made 
cbje6lions  about  the  plaintiff's  title.  The  affignment  itfelf  was 
llrong  evidence  of  notice,  for  it  had  net  the  face  of  an  affignment 

to 
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to  a  pcrfon  having;  the  equity  Oi  redemption,  but  was  made  Tub- 
je£l  to  the  equity  of  rediinption  ;  and  was  plainly  meant  to  keep 
the  mortgage  on  foot,  if  any  other  perfon  had  the  equity  of  re- 
»Vcx.  4S5.  demption,    as  the  covenant  to  indemnify   alfo   fuppoled.     One 
queftion  was.  Whether  the  lait  mojt^  igce  had  not  notice  of  the 
youngell  fon's  title  ?  And  the  court  held,  here  was  fucli  evidence 
of  general  notice,  either  to  the  party  I  ioifelf,  or  to  bis  agent,  to 
take  care,  as  made  it  neceflary  for  him  to  inquire  into  the  title, 
which  not  having  done,  he  mud  take  the  confequence. 
BrotTieitan         Again,  E.  mortgaged  his  manor  of  B.  to  M.  and  his  heirs, 
V  Hatter j/.  foj-  fecuring  3000/.;  afterwards  G.,  the  father  of  t lie  plaintiff  i?., 
2-  o»- 574-  jgj^t  £^  2800/.,  and,   by  deed,  reciting  -M.'s  mortgage,  he  de- 
clared, that  after  the  3000  /.  and  intercft  paid,  the  cftate  fiiould 
ftand  charged,  and  be  a  fecurity  for  G.'s  money.     Jll.  was  no 
party  to  this  deed.     Afterwards  if.,   one  of  the  defendants,  lent 
jK.  400  /.  and  obtained  a  dttAfrom  E.  and  M.,  that  after  M.  was 
paid,  the  eftate  fhould,  in  the  next  place,  ftand  charged  with  the 
400/.,  and  in  like  manner  for  C,  and  feverai  other  defendants. 
All  the  fecurities  were  tranfadled  at  the  fhop  of  IV.  and  T.  fcriv- 
cners,  who  were  witnefTes,  engrolTed  the  writings,  and  were  in 
the  nature  of  agents  to  all  the  feverai  lenders.     The  queftion  was. 
Whether  B.  fhould  be  paid  next  after  M.,  or  whether  H.  and  the 
others  fhould  be  preferred,   becaufe  they  had  got  a  declaration 
both  from  E.  and  M.,  who,  by  that  means,  became  a  truftee  for 
them,  after  his  own  money  paid  .'*  And  it  was  decreed,  that  B. 
fliauld  be  paid  next  to  M,,  and  fo  on,  as  the  mortgagees  Itood  in 
order  of  time  ;  for  notice  to  the  agent  was  good  notice  to  the 
party,  and  confequently,   thofe    that  lent   lail,  mull  come  laft, 
having  notice  of  what  was  before  lent. 
3Atk.  37.         And  although  a  country  attorney  a6ts  by  an  agent  in  caufes  In 
Loudon^  yet  he  will  be  confidered  as  the  folicitor  for  his  clients, 
though  he  refides  in  the  country,  and  what  is  known  to  him,  will 
be  conftrudlive  notice  to  them. 
Sheldon  v.         A.  and  B.  were  empowered  by  a£l  of  parliament,  to  purchafe 
Cox  et  al.      eftates  in  a  certain  diftrict  to  enable  them   ro  build   a  fqu.ire,  G, 
<izl.,\tllic   (who  was  a  barrifter  at  law,  and  wJio  appeared  to  have  taken  the 
Doeondem.  maiiagemcnt  of  the  affair  upon  himfelf)   purchafed  a  parcel  of 
efWi/Lsff    ground  held  on  a  church  leafe,  and  borrowed  3500/.  of  Z?.,  and 
^li^Mich."     g'lve  him  a  declaration  of  trufl  of  the  leafehold  eftates  as  a  fecu- 
term,  rity,  and  delivered  him  the  renewed  leafes  :  C.  afterwards  built 

31  G.  3.  feverai  lioufes,  fome  of  which  were  creeled  upon  the  ground  on 
which  1).  had  his  fecurity,  and  then  C  granted  a  leafe  of  thefe 
houfes  to  H.^  referving  a  ground  rent ;  which  was  done  for  the 
purpofe  of  eftablifliing  a  rent ;  and  H.  declared  himfelf  in  writing 
to  be  only  a  truftee  for  C.  Afterwards  H-  alfigned  fome  of  the 
houfes  in  D.'s  fecurity  to  71/.,  for  fecuring  a  fum  of  money  by 
him  lent,  and  then  he  affigned  all  the  houfes  to  E.  likewife,  for 
fecuring  a  farther  lean.  Neither  M.  nor  E.  had  a£lual  perfonal 
notice  of  the  mortgage  to  D.,  nor  of  each  other's  mortgage  ;  but 
both  M.  and  E.  employed  C  as  their  couofel  and  agent  in  thele 
traniadions,  and  i.obody  elfe.     On  a  bill  filed  by  D.  for  a  fale  of 

the 
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the  eftates,  and  to  be  paid  his  mortgage-money  in  the  firft  place, 
one  qu'eftion  was,  Whether  M.  and  E.  were  to  be  afFeded  by  the 
notice  to  C,  their  agent,  of  Z)/s  fecurity  ?  £t  per  curiam.  It  is  a 
iixed  and  fettled  point,  that  notice  to  the  agent  is  notice  to  the 
principal.  C.'s  acting  in  different  capacities  makes  no  difference. 
It  is  tiie  fame  as  ;f  they  had  been  in  different  perfons. 

If  one  purchafes  m  the  name  of  another  perfon,  without  any 
authority  from  him  fo  to  do,  or  his  having  notice  of  his  intention  ; 
yet,  if  he  afterwards  agr.'i's  to  it,  he  makes  the  former  liis  agent 
ab  initio. 

Tiius,  G.,  in  1699,  lent  W.  200 1,  upon  a  furrender  of  copy-  Jennings  ▼. 
hold  lands,   but  negleded  to  get  the  furrender  prefented  at  the  ^°°^^ 'i^f- 
next  court  day  as  he  ought  to  have  done,  for  want  of  which  5.  c.^ 
the  furrender  was  void,   according  to  the  cullom  of  the  manor.  1  Brown's 
In  1703,  B.  agreed  v/ith  ff^.  to  purchafe  the  mortgaged  premifes  ^^''iCa. 
for  4CC:  /.,  and  took  a  furrender  in  the  name  of  AI.,  who  after-  Merry  vl'  ' 
wards  coniented  to  become  the  purchafer,  and  paid  the  money.  Abney, 
It  was  proved,  tliat  B.,  whilll  he  was  treating  with  Jf^.,  had  no-  iCh.Ca.38. 
tice  of  the  former  incumbrance,  and  therefore  declined  to  pur- 
chafe  in  his  own  name,  and  took  the  furrender  in  the  name  of 
i!f.,  and  procured  him  to  become  a  purchafer,   that  B.  might  be 
paid   a  debt,   which    W.  owed  him,   out  of  the  confideration- 
money.     On  a  bill  filed  by  the  executor  of  G.,   AI.  pleaded  him- 
felf  to  be  a  purchafer  without  notice  of  the  plaintiff's  demand  ; 
and  that  his  furrender  was  prefented,  and  he  admitted  tenant, 
without  notice  of  G.'s  furrender,   which  was  kept  in  his  pocket, 
and  not  prefented  till  long  after  his  purchafe,  furrender,  admit- 
tance, and  payment  of  his  confideration-money.     But  it  was  ad- 
judged at  the  Rolls,  that  notice  to  B.  was  fufficient  to  affe£t  M.j 
for,  though  he  did  not  employ  B.  to  purchafe  for  him,   or  knew 
any  thing  of  it  until  after  B.  had  agreed  and  taken  the  furrender 
in  his  name,  yet  he,  by  approving  of  it  afterwards,  had  made  B. 
Ins  agent  ab  initio ;  and  Af.  was  decreed  to  pay  the  400  /.  and  in- 
tereft,  or  to  furrender  to  the  executor  of  G. 

But,  examining  a  title  in  one  tranfaclion,  in  the  ordinary  courfe  Cafe  of  Lord 
of  bufinefs,  which  cannot  be  fuppofed  to  make  any  impreffion,  as  f^.'*^""-  . 

r  -11  n       r^-  ■  bridge,  cite* 

to  any  future  event,  will  not  operate  as  conltructive  notice  to  an  aVez.  369. 
agent  in  general,  or  counfel  or  attorney,  to  affe£l  his  client  on  a  Fitzg.  an. 
J'ubft'quent  tranfaciion,  and  in  ar^other  bulinefs  at  a  diftant  period  j  ^^^^ 
for,  an   agent  or  counfel  cannot  be  fuppofed  to  remember  every  Earl  of  Scar- 
particular  circumflance,  contained  in  deeds  or  papers  that  come  borough. 
under  his  pcrufal.  3  Atk.  392. 

And  Lord  Hardivide,  in  the  cafe  of  Warwich  and  Warivick,  V'arwick  v. 
expreffcd  his  approbation  of  the  rule  laid  dov.-n  in  the  cafe  of  ^ll^\ '. 
Iitz;^i'ra/d  znd  Fa/ccnariilge  above  mentioned,  that  notice Jljould  he 
in  the  faiyie  tranfaclion^  and  his  Lordfliip  laid,  that  it  ihonld  be  ad- 
hered to,  othcrwile  it  v/ould  make  purchafers*  and  mortgagees' 
titles  depend  altogether  on  the  memory  of  their  counfellors  and 
agents,  and  oblige  them  to  apply  to  perfons  of  lefs  eminence  as 
counfel,  as  not  being  fo  likely  to  have  notice  of  former  tranfac- 
tions.     And  in  the  principal  cafe,  it  was  held  th;it  notice,  arifing 

from 
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from  a  cafe  Tflated  by  one  who  was  an  agent  for  both  parties  in  a 
fubfequent  mortgage)  ftated  in  order  to  do  fomething  towards 
fuffering  a  common  recovery.-  a  year  and  fix  months  before  the 
party  was  to  be  affe£\ed  with  this  notice,  was  not  fuflicient  to  af- 
ie(X  a  purchafer.  However,  there  were  other  circumftances  in 
the  cafe  favourable  to  the  purchafer. 
Sterfv.  So,  where  lands  were  fettled  by  F.  on  his  marriage  in  1734» 

V/hitaker,  ^^Jjich  he  mortgaged  among  others,  in  1736,  to  W.^  who  had  no 
3j^  '  notice  of  the  fcttiement,  and  R.  was  employed  as  agent  in  making 
both  the  fcttiement  and  the  mortgage  ;  one  quelUon  was.  Whether 
Jf^.  fliould  be  confidered  as  having  notice  of  the  fettlement,  R. 
having  ;;cl(.d  as  agent  on  both  occ.ifions  ?  And  the  court  held, 
that  affectir.g  a  perfon  with  notice  of  the  title  of  another,  by  rea- 
fon  of  his  agent's  having  notice  of  it,  had  not  been  carried  fo  far, 
as  to  afFe£l  the  principal,  unlefs  where  the  agent  had  it,  at  the 
time  of  his  tranfaftion  with  him  j  and  that,  as  the  rotice  which 
the  attorney  had  of  the  fettlement,  in  this  cafe,  was  two  years 
before  the  mortgage,  the  mortgagee  could  not  be  affedled  by  it. 
eilb.  E<j.  It  hath  not  been  fettled,  wheth'^r,  where  one  employs  an  attor- 

Rep.  7,  8.     yjgy  Qj.  counfe],  and,  for  want  of  ilifpatch,  takes  the  matter  after- 
wards out  of  his  hands,  and  gives  it  to  another  agent  to  finilli,  and 
the  firft  agent  acknowledges  noti.e,  but  no  proof  of  notice  of  a 
prior  incumbrance  can  be  had  a<,  inft  the  fubfequent  agent,  no- 
tice to  the  firft  agent  ftiall  bind  rhe  party  himfelf. 
nil"  Whal-        If  one  take  a  mortgage  by  aflignment  from  a  mortgagee,  affe£led 
le^ff^^^'*  ^^^^  notice  of  an  outftar.ding  title,  he  will  take  fubjed  to  that 
jVern.  4S4,  title  ;  for  his  afTignor  cannot  transfer  to  him  a  better  right  than  he 
has  himfelf.     And  if  fuch  original  mortgagee,  in  a  bill  filed  by 
the  perfon  fetting  up  an  eigne  title  againft  the  mortgagee  and  his 
aflignee,  and  praying  to  be  let  into  pofTeffion,  charging  notice, 
confefs  by  his  anfwer,  that  he  had  notice  before  the  lending  of  the 
money  j  th..:  confeffion  of  notice  will  bind  his  ailignee  ;  for  though 
the  mortgagee's  anfwer  cannot  be  read  againft  the  aflignee  as  evi- 
dence, yet  he  muft   ftand  in  his  alTignor's  place,  and  then  his 
aflignor's  confelEon  of  notice  vidll  bind  him. 
CoHeftr.  y.  having  made  mortgages  of  fome  parts  of  his  eftate,  thefe 

Ward'^Ca.     "^^rtgages  afterwards  by  me/ne  afhgnment  became  vefted  in  Tf^.y 
temp.'Tal-    ^^^^  Carried  with  them  tlie  legal  eftate.     T.  then  became  a  bank- 
^i>  65.        rupt,  but,  before  the  aflignment  of  ST.'s  effefts  to  the  alhgnees,  Ji^. 
obtained  a  releafe  of  the  equity  of  redemption  from  7*.,  for  a 
valuable  confideration  ;  on  a  fuit  brought  by  the  afllgnees  againft 
Tf^.  to  fet  afjde  thefe  conveyances,  it  was  held,  that  a  purchafer 
for  a  valuable  confideration,  without  notice  of  the  bankruptcy, 
could  not  be  relieved  againft  within  21  Jac.  i. 
WiikerY,  H.  B.y  on  May  ift,    1710,  was  airefted  at  the  fuit  of  one  5., 

^^509.  forajuft  debtof  790/.  fecured  by  bond  ;  he,  for  delay,  pleaded 
it  was  for  money  won  at  play,  and  held  out  the  plaintiff  above  fix 
months,  which,  although  he  afterwards  paid  the  debt  and  many 
thoufand  pounds  to  others,  and  appeared  publickly  on  the  Ex- 
change, was  adjudged  an  a£l  of  bankruptcy  by  the  ftatute  of 
Jac.  I.     Afterwards,  in  1717,  H.  B.y  on  the  marriage  of  the 

defendant. 


defendant,  his  (on,  made  a  fctdernent,  by  which,  after  reciting, 
that  he  had  on  his  own  marriage  fettled  land,  on  truflees,  in  trult, 
to  fecure  2000  /.  to  his  wife  if  (he  furvived  ;  H.  B.,  nvlth  the  pri- 
v'lty  of  the  truJletSy  who  ivire  parties  to  it,  aflfigned  all  his  eltate, 
right,  title,  and  intereft  to  the  wife's  relation  for  the  benefit  of 
H.  B.  for  hfc,  and  of  his  wife  for  life,  yc.  The  plaintiff  W, 
was  the  aflignee  under  a  ftatute  of  bankruptcy,  taken  out  againft 
B.  fubfequent  to  the  fettlement.  The  queftion  was,  Whether  a 
court  of  equity  would  decree  the  truftees  of  the  firll  fettlement  to 
aflign  the  term  to  the  plaintiff,  or  fuffer  it  to  reft  in  them,  to  pro- 
teti  the  fettlement  ?  For  the  defendants  it  was  infifted,  that  they 
being  purchafers  without  notice  of  the  bankruptcy,  equity  ought 
not  to  impeach  their  title,  if  they  could  defend  themfelves  at  law ; 
and  that,  although  they  had  not  the  legal  eftate  in  them,  yet  the 
truftees  of  the  firft  fettlement,  in  whom  the  legal  eftate  was,  be- 
ing parties  to  the  laft  fettlement,  were  become  their  truftees. 
And  it  was  fo  held  by  the  Chancellour,  who  faid,  he  took  it  to  be 
the  rule  in  equity,  that  where  a  man  was  a  purchafer  without  no- 
tice, he  ftiould  not  be  annoyed  in  equity,  not  only  where  he  had  a 
prior  legal  eftate,  but  where  he  had  a  better  title,  or  right,  to 
call  for  the  legal  eftate  than  another;  and  therefore  dlfmiffed 
the  bill. 

A.  lent  money  on  lands,  the  mortgage  being  duly  regiftered,  Bedford  v. 
and  afterwards  B.  lent  monev  on  mort>jaore  on  the  fame  fecurity,  B^<^''''<'«'f> 

'  lE.ia^  of* 

and  his  mortgage  was  alfo  regiftered,  and  then  A.  advanced  a  615.  la. 
farther  fum  on  the  fame  lands  without  notice  of  the  fecond  mort- 
gage :  it  was  held,  by  Lord  Chancellour  King,  that  the  regiftering 
of  the  fecond  mortgage  was  not  conjiruclive  notice  to  the  firft 
mortgagee  before  his  advancement  of  the  latter  fums  ;  for  though 
the  ftatute  avoided  deeds  not  regiftered,  as  againft  purchafers,  yet 
it  gave  no  greater  efficacy  to  deeds  that  were  regiftered,  than  they 
had  before. 

So,  in  a  later  cafe,  where  W.  advanced  80c  /.  on  a  mortgage  Wrightfon 
in  YorkJ}jirey  and  regiftered  it;  afterwards  K.  lent  a  fum  of  money,  '!/^'r^' ,  , 
and  took  a  judgment  for  it,  which  was  alfo  regiftered;  then  W.  2E.Ca.Abr! 
advanced  a  farther  fum,  but  without  any  exprefs  notice  of  the  609.7. 
judgment;  and  it  was  argued,  on  a  bill  brought  by  W.  to  fore- 
clofe,  that  K.  ought  to  redeem,  on  paying  the  firft  mortgage ;  for 
that,  where  fuch  regifters  prevailed,  every  in  'umbrancer  fliould 
be  fatisfied  according  to  the  priority  of  his  regifter;   and  that  the 
regiftering  /iT.'s  judgment  was  conftru^live  notice  to  W,  fufficient 
to  deprive  him  of  the  common  benefit  of  a  court  of  equity,  where- 
by a  firft  mortgagee,  without  notice,  was  to  hold  till  all  fubfequent 
incumbrances  due    to   him  were    difcharged  :    it    was    refolved, 
that  thefe  ftatutes  avoided  only  prior  ch  rges  not  regiftered,   but 
did  not  give  fubfequent  conveyances,  regittered,  any  farther  force 
againft  prior  conveyances  regiftered,  than  they  had  before  ;  and 
that  to  have  affeQed  W.y  K.   ought  to  have  given  him  notice 
when  he  advanced  his  money  ;  for,  though  IV.  might  have  fearched 
the  regifter,  yet  he  was  not  bound  fo  to  do- 
But 
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But  a  ■Tubfequent  mortgagee,  having  notice  of  a  prior  mortgage 
not  regiftered,  will  not  gain  a  priority  by  regiftering,  becaufe  fuch 
condu£l  is  confidered,  in  equity,  as  fraudulent,  and  the  party  hath 
that  notice  which  the  a(Sl  of  parliament  intended  he  (hould  have. 

Thus,  iV.,  in  1 718,  married  his  firfl  wife,  and,  on  the  mar- 
riage, a  leafehold  eflate,  in  the  pofleifion  of  his  father,  was  cove- 
nanted, in  confideration  of  the  marriage,  to  be  fettled  on  truftees, 
in  trufl:,  for  iV^.  for  life,  then  for  his  intended  wife  for  life,  re- 
mainder to  the  iflue  of  the  body  of  N.  by  his  wife,  in  fuch  man- 
ner as  he,  by  deed  or  will,  {hould  appoint.  The  marriage  was 
had,  and  a  {ettlement  made,  in  pursuance  of  the  articles ;  the 
wife  had  iflue,  and  died.  In  1743,  N.  married  a  fecond  wife, 
but,  previous  thereto,  entered  into  articles  with  her  truftees  for 
fettling  the  very  fame  eftate  on  himfelf  for  life,  then  on  her  for  a 
jointure,  remainder  to  the  iflue  of  that  marriage  ;  and  a  fettlement 
was  made  purfuant  thereto.  The  eltate  was  furjecl  to  the  ftatute 
7  Q^AnnCy  c.  20.  which  requires  regiftry.  The  firft  marriage 
articles  and  fettlement  were  never  regiftered  5  the  fecond  were. 
N.  alfo  mortgaged  this  eftate,  as  abfolute  owner  thereof.  The 
bill  was  brought  by  the  children  of  the  firft  marriage,  to  have  the 
benefit  of  the  fettlement  made  on  them,  and,  in  order  thereto, 
to  have  the  lubfequent  articles  and  fettlement  poftponcd,  though 
regiftered.  The  ground  of  this  application  was,  that  the  agent, 
who  made  the  laft  {"ettlement,  had  notice  of  the  firft.  And,  no- 
tice to  the  agent  having  been  fully  made  out,  the  principal  queftion 
was,  Whether  it  would  afl^ecl  the  defendant's  purchafe,  and  oblige 
the  court  to  poftpone  the  fecond  articles,  and  fettlement  to  the 
firft,  notwithftanding  the  regiftering  atl  ?  And  the  court  deter- 
mined it  would  J  for  the  intent  of  the  a£l  was  to  fecure  fubfe- 
ouent  purchafers  and  mortgagees  againft  prior  fecret  conveyances, 
by  letting  a  fubfequent  purcliafer,  having  regiftered,  prevail  againft 
a  prior  f^-xret  conveyance,  of  which  he  had  no  notice  j  but  if  he 
had  notice  of  a  prior  conveyance,  which  was  vefted  property,  that 
was  no  fecret  conveyance.  The  ftatute  did  not  fay,  that  the  fub- 
fequent purchafer  fhould  not  be  affec\cd  by  any  equity  whatfo- 
ever ;  therefore,  though  the  manifeft  operation  of  it  was  to  veft: 
the  legal  eftate  according  to  the  prior  regiftering,  yet  it  was  left 
open  to  all  equity  •,  for  there  was  no  danger  to  the  fubfequent 
purchafer,  who  might  refufe,  if  he  had  notice  of  the  prior  good 
conveyance. 

And  tliis  doctrine  was  confirmed  in  the  Houfe  of  Lords,  upon 
an  appeal,  in  the  cafe  of  Lord  Forbs  v.  Denijloiy  which  arofe  in 
Ireland. 
5- 

But  though  apparent  fraud,  or  ckar  and  undoubted  notice  are 
held  to  be  a  proper  ground  of  relief  in  cafes  circumftanced  like 
the  preceding  ones,  Jufpidov  of  notice,  though  a  Jlrong  fufpicioriy 
was  held  by  Lord  Hardivicle  not  to  be  fulucient  tojuftifythe 
court  of  Chancery  in  breaking  In  upon  this  act  of  parliament. 
And  therefore,  where  a  mortgagee  of  lands  in  Middle/ex  fwore  in 

his 
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his  anfwer,  that,  to  his  beliefs  he  did  not  know  of  a  judgment 
which  had  not  been  regiftered,  until  after  his  mortgage  executed  ; 
this  was  contradicted  by  one  witnefs  only,  who  fvvore,  that,  on  a 
converfation  at  which  fhe  was  prefent,  the  mortgagee  admitted 
that  it  was  true  "  he  knew  of  the  judgment,  but  that  he  knew, 
**  at  the  fame  time,  that  it  was  not  regiitered  ;  and  what  were  acts 
*'  of  parliament  for,  unlefs  they  were  efte£lually  obferved  ?'* 
Lord  Hardu'iche  faid,  that,  undoubtedly,  this  was  material  evi- 
dence, but  then  it  was  only  one  witnefs  againfl  the  anfwer  of  the 
defendant,  and  the  evidence  amounted  merely  to  a  defendant's 
confejfmi  in  contradiction  to  his  anfiver^  and  was  contrary  to  a 
pofitive  a£t  of  parliament  made  to  prevent  any  temptation  to  per- 
jury from  contrariety  of  evidence.  His  Lordfhip,  therefore,  dif- 
mifled  the  plaintiff's  bill  as  to  this  part  of  the  cafe. 

It  is  an  infallible  rule,  that  a  mortgagee  may,  in   a  court  of  Senhoufe  t. 
equity,  protect  himfelf  from  difcovery  of  his  title-deeds  if  he  denies  ^^''^' 
notice.     For,  if  a  plaintiif  brings  his  bill  to  redeem  ever  fo  llrong-  Perratt!'^' 
ly,  he  is  not  entitled  to  fee  the  mortgagee's  title-deeds,  bec.iufe  a  Baitard, 
third  perfon  may  find  out  a  flaw  in  them.     The  rule  appears  to  !^^t^ 
be  the  fame  on  motion,  where  there  is  to  be  a  fale  to  raife  the  \-'-  i-e. 
mortgage-money;  this  is  a  firft  principle,  and  not  to  be  argued,   iVern.27. 
and  depends  on  the  denial  of  notice.  ,.  ,        ^    ^^^l'/"^*" 

t  kinion,   I  Eq  Ca.  Abr.  333. 

li  A.  purchafes  an  eilate,  with  notice  of  an  incun-.brance,  or  Harrifonv. 

that  it  is  redeemable,  and  then  fells  to  B.y  who  has  no  notice,  ^°"'f''> 

who  afterwards  fells  to  C,  who  has  no  notice  ;  by  this  the  notice  r^i'^ ' Et -^-Je 

to  A.,  the  firft  purchafcr,  will  not  be  revived ;  for,  if  it  were  fo,  alio  Low- 

an  innocent  purchafcr,  without  notice,  might  be  forced  to  keep  his  ^^^'■*-  c*^- 

eftate ;  he  could  not  fell,  and  would  be  accountable  for  all  the  temp.  Talk 

profits  received  flii  i/;<V/5-     But  the  intereft  muft  be  the  fame  in  lij.Et-viJe 

every  refpect,  or  the  principle  does  not  apply.  ^  Brandiyn  v. 

Upon  this  ground,  where  A.,  who  was  entitled  to  the  equity  of  Lowther ». 
redemption  in  certain  lands,  had  brought  his  bill  againft  the  repre-  ^^'■''""•« 
fentatives  of  j5.,  who  was  the  mefne  purchifer,  and  likewife  agai:ifl:  "     '* 

C,  who  was  the  ptrfm  purchafer  ;  A.  had  noi  replied  to  the  an- 
fwer of  the  repre  fentatives  of  ^.,  and  the  queftion  was,  Whether 
they  Ihould  not  have  been  brought  before  the  court  as  proper  par- 
ties ?  Per  Lord  Havd-ivichey  Chancellour. — The  reprefentatives 
of  B,  deny  he  (B.)  had  any  notice  of  A  J?,  title  at  the  time  he  pur- 
chafed,  and  it  is  admitted  on  all  hands  that  C,  who  purchafed  of 
B.^  had  notice  of  the  title ;  now,  if  I  fhould  go  on  with  this  caufe, 
I  fliould  deprive  C  of  the  benefit  he  would  have  from  the  defence 
which  is  fet  up  by  the  reprefentativts  of  ^.  It  is  like  the  cafes  at 
law  by  warranty,  \^c.  where  one  defendant  is  allowed  to  pray  in 
aid  the  evidence  of  another  defendant,  who  has  an  intereft  in  the 
thing  contefted,  if  it  is  of  ufe  or  advantage  to  him  in  Itrengthen- 
ing  his  own  cafe.  And  for  this  reafon,  his  Lordfiiip  allowed  the 
objection,  for  want  of  parties  in  not  bringing  the  reprefentative?of 
B.  b«fore  the  court. 

Again, 
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Sweet  V,  Again,  where  a  bill  was  brought  to  difcover  whether  the  dc- 

Southcote,  fcndant,  who  was  aflignee  of  a  mortgage,  had  not  notice  that  the 
Ch^*^  66^'  original  mortgagor  was  only  tenant  for  life,  Hating  that  the  title- 
deed,  by  which  this  appeared,  was  in  the  defendant's  hands ;  the 
defendant  pleaded  that  he  was  aflignee  of  the  mortgage,  for  valu- 
able confideration,  and  through  many  aflignments  from  perfons 
who  had  no  notice :  it  was  argued,  that  this  plea  was  not  good ; 
for  it  Ihould  have  Hated,  whether  the  defendant  perfonally  had  no- 
tice :  but  the  Mafl:er  of  the  Rolls  allowed  the  plea,  holding  that 
the  plaintiff  could  not  call  upon  the  defendant  to  fhew  whether 
he  had  or  had  not  notice  ;  for  whether  he  had,  or  had  not,  was 
immaterial,  if  thofe  through  whom  he  claimetl  had  not,  he  hav- 
ing a  right  to  avail  himfclf  of  their  being  purchafers  without 
notice. 
Andrew  A  mortgage  made  by  K.  in  1659,  by  divers  7?ufrie  aflignments 

Newport's  ycflied  in  A^. ;  it  was  objected,  that  it  did  not  appear  that  any 
Holt  477.  money  was  paid  upon  the  original  mortgage,  and  therefore  it  was 
Skin.  :V25.  fraudulent;  and  being  fraudulent  in  the  creation,  though  iV".  paid 
Kw^f'"^"^'  a  valuable  confideration,  yet  this  would  not  purge  the  fraud,  and 
Clark  ct  al.  make  it  good  againft  one,  who  was  a  purchafer  boudfuley  and  for 
Pre.  Chan,  a  valuable  confideration.  Sed  non  allocatur:  for  Holty  Chief  Juflice, 
*^^'  fald,  that  the  firfl;  mortgage  was  good  between  the  partieSy  and 

being  fo,  when  the  firft  mortgagor  aflfigns  for  a  valuable  confider- 
ation, this  was  all  one  as  if  the  firfl:  mortgage  had  been  upon  a 
valuable  confideration,  for  then  the  fecond  mortgagee  fl:ood  in  the 
firlt  mortgagee's  place,  and  therefore  was  within  the  provifo  of 
the  ftiatute  27  Eliz.  c.  4.  "  that  no  mortgage,  bonajidey  and  upon 
**  good  confideration,  {hould  be  impeached  by  force  of  this  a£l, 
**  but  it  {hould  ftand  in  fuch  force  as  before  the  acl  made ;"  and 
if  this  provifo  jdid  not  extend  to  the  cafe,  to  what  cafe  fliould  it 
extend  rj 

5.  Of  the  Equity  which  mnft  be  done  by  him,  who  would  re- 
deem, to  the  Perfon  againlt  whom  a  Redemption  is  prayedw 

It  is  a  rule  in  equity,  that  he,  that  will  have  equity  to  help 

where  the  law  cannot,  fliall  do  equity  to  the  party  againfl;  whom 

he  feeks  to  be  relieved  ;  and  that  therefore  where  there  is  an  efl:ate 

fubfift-ing  in  law,  as  there  is  in  the  mortgagee  after  forfeiture, 

equity  will  not  deftroy  it,  unlefs  the  party  redeeming  will  fatisfy 

all  equitable  demands  out  of  the  ellate. 

2Chan.Ca.        And  en  this  foundation  it  hath  been  frequently  adjudged,  that 

2Chan  Re     ^^  ^  mortgagor  borrows  more  money  of  the  mortgagee  upon  bond, 

,4^.  where  the  heir  is  bound,  and  dies,  the  heir  of  the  mortgagor  {hall 

Vwn.  245.     not  redeem  witliout  paying  the  bond-debt,  as  well  as  that  fecured 

by  the  mortgage  ;  becaufe  when  the  condition  is  broken,  fo  that 

the  term  or  intereft  becomes  abfolute  in  the  mortgagee,  if  the 

heir  ot  the  mortgagor  will  have  equity,  he  mufl;  do  equity  by  the 

payment  of  the  whole  money  due  to  the  mortgagee  ;   and  this  is 

called  a  rebutter.     But  if  the  bill  was  exhibited  by  the  mortgagee 
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to  foreclofe,  there,  if  the  heir  of  the  mortgagor  tender  principal 
and  colts,  it  fufficeth,  v/ithout  tender  of  the  money  due  on  the 
the  bond,  becaufe  fuch  bond  was  not  originally  any  lien  on  the 
land  itfelf ;  and  if  that  be  tendered,  for  which  the  land  was  ori- 
ginally pledged,  there  is  no  reafon  to  debar  the  heir  of  his  right 
of  redemption. 

So,  where  a  hufband  and  wife  levy  a  fine  of  the  wife's  land,  Vem.  41. 
to  enable  them  to  take  up  the  fum  of  400/.,  and  they  make  a  ^^^^.^^^"Jgj^ 
mortgage  for  it,  and  after  the  mortgage  is  forfeited,  the  hufband 
pays  in  part  of  the  mortgage-money,  but  afterwards  borrows 
again  the  fum  of  the  mortgagee  ;  it  was  decreed,  that  tlie  mort- 
gagee having  the  eftate  in  law  in  him  by  the  forfeiture  of  the 
mortgage,  he  (hould  hold  the  land  againft  the  heir  of  the  wife 
until  the  whole  money  was  paid  ;  and  if  the  heir  would  not  pay 
in  the  whole  principal,  intereft,  and  cofts,  he  fhould  be  fore- 
clofed. 

So,  if  a  leflee  for  years  mortgafres  his  term,  and  afterwards  zVem.  177. 
borrows  money  of  the  mortgagee  on  bond,  and  dies,  nis  executor  (jij^  ^g. 
(hall  not  redeem  without  paying  the  bond  as  well  as  the  mort-  s.  c. 
gage. 

So,  where  a  man  borrowed  200  /.  on  the  pawn  of  fome  jevi-els,  Preced. 
which  were  worth  about  600  /.,  and  took  a  note  from  the  pawnee,  \*\'"-  t'^* 

,.,.,  irr  •  1-  /       aVern.  cor, 

acknowledgmg  the  jewels  to  be  m  his  hands  lor  lecurmg  the  200/.,  ot;r.^nn:yi. 
and  afterwards  the  pawner  borrowed  at  feveral  tim.es  three  fcveral  Mcccait. 
other  fums  of  money  of  the  pawnee,  and  gave  his  note  for  each 
fum,  without  taking  any  manner  of  notice  of  the  jewels,  and  died; 
and  his  executors  having  brought  their  bill  to  redeem  the  jewels, 
on  payment  of  the  200  /.  firfi  lent  thereon,  and  intereft  •,  it  was 
held,  that  to  entitle  them  to  fuch  redemption,  they  mult  pay  all 
the  money  due  on  the  feveral  notes,  on  this  foundation,  that  he  who 
will  have  equity  muft  do  equity  ;  and  that  therefore,  fince  the 
plaintiffs  could  not  have  back  thefe  jewels  without  the  alh fiance 
of  this  court,  it  is  reafonable  and  ju(t  they  fhould  pay  the  defend- 
ant all  monies  due  to  him,  it  being  natural  to  fuppofe,  the  p^iwnee 
would  not  have  lent  thofe  fums,  but  on  the  credit  of  the  pledge 
he  had  in  his  hands  before. 

U  A.  is  bound  in  feveral  bonds  with  B.  as  his  furety  for  4000  /.,  Chan.  Ca. 
and  B.  conveys  the  manor  of  C.  to^.  by  way  of  mortg^jje,  to  l^'^lll^^'^ 
counter-fecure  him  againft  the  bonds  for  4000/.,  and  y^  dies,  and 
after  D.  the  fon  and  heir  of  A.  becomes  bound  with  B.  for  2000/. 
more  ;  but  there  is  no  agreement  that  the  mortgage  fhould  De  a 
fecurlty  to  D.  againft  the  bond  for  2000/.,  and  after  B.  dies,  his 
heir  fi'-ali  not  be  permitted  to  redeem  upon  payment  ol  the  4000  /. 
only,  but  muft  fave  D.  harmlefs,  as  well  touching  the  '2.000 1,  as 
the  4000  /.,  for  he  that  would  have  equity  to  help  where  the  law 
cannot,  muft  do  equity  to  the  party  againft  whom  he  feeks  to  be 
relieved. 

[Where  a  woman,  beihg  a  bond  creditor,  married  a  mortgagee  Bijclcwellr. 
and  died,  and  the  hufband  took  out  adminiftration  to  his  v-  ije,  he   ^^^I'^^t 
was  allov/ed,  on  a  bill  brought  by  him  to  foreclole,  to  tack  the  (,i6. 
bond  to  the  mortgage,  againft  the  heir  at  law. 

Vol.  V.  G  So, 
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Vr-ce  eta'.        So,  where  F.y  feifed  in  fee,  mortgaged  to  P.  for  years,  and  P, 
▼.  F.iftnedge,  Jled,  having  devifed  his  real  and  perfonal  eftate  to  his  daughter 
Am  .    CD.    ^^  ^^j  made  her  executrix  ;  and  S.  afterwards  lent  F.  500/.  upon 
bond  ;  the  queftion  was,  Whether  5.  could  tack  the  bond  debt  to 
the  mortgage  ?  which  depended  upon  the  queftion,  Whether  5. 
was  to  be  confidered  as  entitled  to  the  bond  and  inortgage  in  dif- 
ferent rights,  the  one  in  her  own  riglit,  and  the  other  as  executrix  ? 
And  it  was  held  by  Sir  Thomas  Sewely  Mafler  of  the  Rolls,  upon 
the  authority  of  the  laft-mentioned  cafe,  that  S.  might  tack  thefe 
debts, 
a  P.  Will.  But  if  one  be  indebted  to  A.  by  mortgage  of  a  term  for  years, 

777-  and  alfo  indebted  to  him  by  bond  ;  if  on  the  death  of  the  mort- 

gagor, the  executor  afligns  over  the  equity  of  redemption  of  the 
mortgaged  term,  and  the  affignee  of  the  executor  brings  a  bill  to 
redeem,  he  fhall  only  pay  the  mortgage-money. 
Canmnand        Upon  the  fame  principle,  where,   on  a  bill  by  the  heir  of  the 
Pack.  2  Eq.  mortgagor  to  redeem  a  mortgage  of  copyliold  lands,  upon  payment 
226  6*^'       of  principal  and  intereft,   the  defendant  infilled  to  have  ajudg- 
6Vin.  Abr.    ment,  which  had   been  afligned  to  him,  firfl  fatisfied  before  he 
B22.  6.         (hould  redeem.  Lord  Harcoiirt^  Chancellour,  faid,  Copyhold  latids 
are  not  liable  to  an  execution  upon  a  judgment ;  ergo^  the  judgment 
fhall  not  be  tacked  to  the  mortgage  in  this  cafe,  but  the  mortgagor 
(hall  redeem  upon  payment  of  the  principal,  f3'c.  without  fatisfy- 
ing  the  judgment. 
Haiiiieyv.         Where  A.  mortgaged  lands  to  ^.  for  60/.,  and  was  alfo  in- 
^ph^'R'      ^^bted  to  C  50/.  on  bond,  and  B.  alFigned  his  mortgage  to  C, 
-gj/      '''    the  court  determined  that,  as   the  eftate  vefled  was  z  chattel  leafe 
liable  to  debts,  and  C.  had  an  alTignment  of  it,  and  the  bond  debt 
wasjuft,  A.y  the  plaintiff,  ought  not  to  be  let  into  redemption  of 
the  mortgage,  but  upon  payment  of  both  debts ;  and  it  was  de- 
creed accordingly. 

If  the  money  due  on  the  bond  be  lent  firft,  and  the  mortgage 
made  afterwards,  yet  there  is  the  fame  equity  for  the  mortgagee 
Wyndham     to  have  both  fums  paid  him.     Thus,  where  A.  borrowed  of  B. 
^R^""c'h''  3°°^*  °"  bond,  and  afterwards  mortgaged  lands  to  B.  for  2000/. 
^^j^  '      '    lent,  and  then  died,  the  plaintiff,  the  heir  of  ^.,  prayed  a  redemp- 
tion ;  and  the  defendant  itillfted  that  the  300/.  was  agreed  to  be 
fecured  alfo  by  the  mortgage  :  the  plaintiff  was  decreed  to  pay  the 
defendant  both  debts. 
Barrett  t.  But,  if  the  mortgagee  or  affignee,  to  whom  money  is  due  on 

p^^"^ch  bond,  countenance  a  fraud  upon  a  third  perfon,  by  concealment 
,j,_"  '  thereof,  he  fliall  be  redeemed  upon  payment  of  the  principal 
money  only  :  therefore,  where  the  plaintiff,  devifee  of  an  eftate, 
fubjedl  to  a  mortgage  term  for  1000  years,  let  the  intereft  run  in 
arrear,  and  gave  feveral  bonds  for  fecuring  it,  and  then  died  ;  his 
fon  and  heir  being  about  to  marry,  the  intended  wife's  father  ap- 
plied to  the  mortgagee  to  inquire  what  was  due  on  the  mortgage, 
who,  being  delired  not  to  difcover  the  bonds,  faid,  that  there  was 
only  500  /.  due,  and  tliat  all  intereft  was  paid  •,  and  that,  upon 
payment  of  the  500/.,  he  would  deliver  up  the  mortgage;  the 
court  held,  on  application  to  redeem,  that  the  mortgagee,  by  con- 
cealing 
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cealing  the  bonds,  had  difcharged  the  lands  from  being  liable  to 
more  than  what  was  then  pretended  to  be  upon  them,  and  decreed 
a  redemption,  upon  payment  of  the  500  /.  with  intereft  from  that 
time,  and  without  cofts. 

In  refpe£l  of  the  heir,  if  there  be  feveral  incumbrances  upon  an  Morret  v. 
eftate,  and  the  prior  incumbrancer  claims  a  bond  likewife,  it  will  v.  Ha/ke, 
be  poftponed  to  all  real  incumbrances,  whether  by  mortgage,  Corys^X 
judgment,  or  ftatute  -,  for  the  bond  is  no  charge  on  the  eftate,  and  3  Saik.  240. 
he  hath  not  the  fame  equity  againft  a  puifne  incumbrancer,  as  Troughtoa 
againft  an  heir  at  law,  who  is   liable  to  the  bond   in  refpedl  of  ron/ivL.' 

afletS.  87.  Powis  V.  Corbett,  3  Atk.  556.     3  Salk.  84.  7. 

Upon  the  fam.e  principle,  if  the  perfon,  claiming  the  equity  of  Bayiey  v. 
redemption,  is  a  purchafer  for  a  valuable  confideration,  the  mort-  p°'^'°p*, 
gage  may  be  redeemed  by  him  M'ithout  difcharging  the  bond  ;  be-  g^  Archer 
caufe  the  lands,  in  the  hands  of  the  alienee,  can  be  charged  with  v.  Snatt, 
nothing  but  what  is  an  immediate  lien  thereon,  which  the  bond  w,^^"^' "°7' 

"  '  Wood  V. 
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cited  in  the  laft  cafe,  i  Eq.  Ca.  Abr.  325. 10.  I  Vez.  87.     Coleman  v.  Wynce,  Prec.  Ch.  511.     Vide 
Tfoughton  V.  Troughton,  i  Vez.  87. 

Nor  {hall  a  bond  be  difcharged  on  redemption  of  a  prior  mort-  Anoa  zVez. 
gage,  againft  creditors  under  a  deed  of  truft  of  the  equity  of  re-  ^^** 
demption ;  for  it  is  only  a  charge  upon  the  aflets. 

Therefore,  where  the  queftion  was.  Whether  a  mortgagee,  who  HearnsT. 

had  lent  a  farther  fum  afterwards  upon  a  bond,  fhould  be  allowed  ^^^^', 

,.,.  .  r  11  1-  r  3 Ack. 6to. 

to  tack  It  to  his  mortgage,  m  preference  to  the  otner  creditors  01 

the  mortgagor,  under  a  truft  for  payment  of  debts  created  by  the 
will  of  the  mortgagor,  it  was  decided  that  the  mortgagee  fhould 
not  tack  the  bond  to  the  mortgage ;  for  there  being  a  devife  for 
the  payment  of  debts,  the  defcent  was  confequently  broke ;  there- 
fore the  mortgagee  could  have  no  priority  with  regard  to  his 
bond,  but,  as  to  that,  muft  come  in,  pro  rata,  with  the  reft  of 
the  creditors  under  the  truft. 

And  a  mortgagee  cannot  tack  a  bond  to  his  mortgage,  even  Lowthlaar; 
againft  other  fpecialty  creditors.     This  point  was  fo  determined  l^^fei, 
on  reference  to  the  principle  upon  which  the  rule,  in  refpedl:  of  Rep!*Chaa. 
tacking  a  bond  debt  to  a  mortgage,  is  founded,  and  which  fur-  162. 
nifhes  an  obvious  folution  of  all  the  cafes  which  we  have  ftated 
as  exceptions  to  the  rule.     For  the  only  reafon  why  the  mort- 
gagee can  tack  his  bond  to  his  mortgage,  is  to  prevent  a  circuity 
of  fuits  j  it  is  folely  matter  of  arrangement  for  that  purpofe  ;  for 
the  right  has  no  foundation  in  natural  juftice.     A  creditor's  having 
another  fpecifick  fecurity,  cannot  give  him  in  juftice  any  priority. 
It  is  not  done  in  any  cafe  but  that  of  the  heir,  and  merely  to  pre- 
vent circuity. 

A.  purchafed  of  B.  the  lands  in  queftion,   and  re-mortgaged  Bond  t. 
tliem  for  fecuring  part  of  the  purchafe-money,  and  for  other  part  ^^"^' 
thereof  gave  a  note  payable  on  demand,  on  which  200/.  remained 
unfatisfied,  and  A.  devifed  his  lands  to  be  fold  for  payment  of  his 
debts,  and   died,  not  leaving  fufficient  afifets  :  the  queftion  was. 
Whether  this  200  /.  remaining  due  on  the  note,  being  for  part  of 
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tht  conficferation  money, fliould  have  a  preference  to  otlier  debts,  and 

be  looked  on  in  equity  as  a  charge  upon  the  land  ?  And  it  was  infifted 

upon,  that  it  fhould,  becaufc  B.,  as  mortgagee,  had  the  real  eftate  in 

him.    But  it  was  held,  that  B.  could  have  no  preference,  but  muft 

accept  fatisfadlion  in  proportion  only  with  the  other  creditors.] 

Hard.  31?.        If  y^.  acknowledge  a  llatute  to  B.  for  payment  of  800  /.  with 

Sir  John       Jntereft,  which  being  forfeited,  and  the  lands  extended  upon  it, 

dplmate.  -^-  ^^^  ^  valuable  confideration  fettle  the  fame  lands  in  tail,  and 

after  borrow  money  of  B.y  and  by  articles  it  be  agreed,  the  fta- 

tute  and  extent  Ihall  (land  a  fecurity  for  the  lall  money,  and  after 

j4.  die,  and  the  800  /.  with  intereft  be  fatisfied  by  reception  of  the 

profits  •,  yet  tlie  iffue  in  tail  fhall  not  be  relieved  againft  the  penalty 

of  the  flatute  ;  for  though  the  heir  has  an  equity,  by  reafon  of  the 

tail  made  upon  a  confideration,  yet  the  money  lent  raifcs  an  equity 

for  B.J  fo  that  B.  hath  both  law  and  equity,  whereas  the  iflue  in 

tail  hath  equity  only  till  the  penalty  is  fatisfied. 

»Vern.286.       The  plaintiff,  as  aflignee  of  a  flatute  of  bankruptcy,  brought 

Pape  V.        j^jg  \ji\\  fQ  redeem  a  mortgage  of  the  manor  of  Neivitigton  in  Ketit^ 

Ex  p7rte  "  made  by  the  bankrupt  to  the  defendant :  the  defendant  by  anfwer 

King,  infifled,  that  he  firlt  lent  the  bankrupt  200  /.  on  a  mortgage  of  a 

T  ^i'h^T'  Particular  tenement,  and  afterwards  lent  him  300  /.  on  a  mortgage 

wicke  faid,    of  the  manor  of  Neiv'wgtony  which  was  of  greater  value  than  the 

he  was  not     money  due,  but  the  firit  mortgage  was  deficient  in  point  of  va- 

fatisfied  that  j^g  .  -j.  ^^^  held,  that  if  the  plaintiff  would  redeem  one  he  muft 

this  was  the  '  * 

eftabiifhed     redeem  both. 

rule  of  the  court ;  that  this  cafe  was  very  irnpcrfcift,  and  that  he  would  not  have  it  cited  for  the  future, 
till  it  had  been  compared  witl>  the  entry  in  the  regiltrar's  office.  He  (aid  fariher,  he  was  very  apt  to 
believe  that  the  tenements  were  parcel,  and  holden  of  the  manor  rf  Dale  ;  and  that  was  the  reafon  Lord 
Cowper  fo  determined.— Search  has  fmce  been  made  for  it  in  the  Editor's  book,  but  no  minute  of  it 
has  been  found  there. — But  the  rule,  as  here  fta:ed,  is  recognized  in  other  cafes,  viz.  Purefoy  v. 
Purefoy,  i  Vern.  29.     Shuttlevvorth  v.  Lawick,  Id.  245- j 

Vetn.  ig.  So,  if  a  man  makes  two  feveral  mortgages  of  feveral  lands,  and 

*t,'':  dies,  and  one  of  the  mortgages  is  of  an  entailed  edate,  or  is  de- 

ficient  in  value,  the  heir  of  the  mortgagor  fhall  not  be  admitted 

to  redeem  one  without  the  otl.er  ;  neither  fhall  the  mortgagor 

himfelf  redeem  the  one,  and  leave  the  defective  mortgage,  but  he 

mufl  take  both  together. 

Catorv.  \_Stohes  mortgaged  to  Chariton  for   1400/.     Money  was  after- 

Charitojj,      wards  at  different  times  advanced  by  the  mortgagee,  and  different 

^775  "in  the  pi^emifes  were  added,  and  made  redeemable  on  payment  of  1900/. 

regiltrar's      with  intercfl.     Thefc  fccurities  were  regiflered  ;  and  afterwards 

book,  1774.  jj^g  mortgagor  aingned  to  the  plaintiff  the  premjfes  firfl   mort- 

aVez.jun.     g^ged.     The  defendant  admitted,  that  there  was  no  agreement 

377.  In        between  Stokes  in  writing  or  othtrwife,  that  the  lall-mentioned 

Coikt  v.        premifes  fliould  be  a  fecurity  for  more  than  1400/.  and  intereft  ; 

Munden,         L        ^       '     r  r      t       ^  i  i    •      •  n-  •  i     i  . 

jviay  31,  but  he  mlilted,  that  the  plamtifr  was  not  entitled  to  a  redemption 
J786,  inthe  without  paying  tlie  whole  beyond  the  1400/.,  ahd  that  regiUefing 
r^ok'^"^  ^^  the  incumbrances  was  full  notice  of  them.  The  decree  was,  that 
cited  aifo       the  afTigncc  could  not  redeem  without  paying  the  whole. 

ibid.  Sir  L.  Kenyon,  iip"n  th<i  above  authority,  in  the  fame  fort  of  cafe  of  fcparaie  ihoftgagcs,  de» 
dared,  that  both  mi:lt  be  redeemed.  "  Thefe  cafes,''  faid  the  Mafter  of  ihc  Roil.s^  in  Jones  V.  Smith 
%  Ve*.  jun.  377.  "  amount  to  tliia;  thai  if  a  man  makes  a  Uiortgagc,  and  afterw-rus  m«kes  another 


"  mortgage  for  a  farther  fuin,  and  then  afTigns  the  equity  of  redemption  of  one,  both  muft  be  redeemed  ; 
"  anJ  the  cjfe  of  the  .ifTigaee  is  not  better  than  that  of  the  original  mortgagor." 

A  bill  was  filed  by  the  widow  and  executrix  of  Jat7ies  Vanderzee  Vanderzce 
to  redeem  fecurities  pledged  by  the  teftntor  to  the  houfe  of  Moor-  ^'g^'li?' 
hotife  and  Co.  bankers,  of  wliich  the  defendants  were  the  prefent  Ca.  ai.  ' 
partners.     The  cafe  was  as  follows:  In  the  year  177B,  the  de- 
ceafed  kept  an  account  with  the  houfe  of  Moorhoufe  and  Co.  as 
bankers  ;  and  upon  the  loth  of  Atigujl  in  that  year,  he  borrowed 
of  the  then  partnerfl;ip  1000/.   (having  then  400/.  in  the  hands 
of  the  houfe,)  and  gave  a  promiflbry  note,  and  depofited  feveral 
bonds  and  other  fecurities  as  a  pledge  for  the  repayment  thereof. 
Thefe  fecurities  he  frequently  changed,  and  as  one  was  taken 
away,  another  of  equal  value  was  depofited  in  its  room.    In  1784, 
Vanderzeey  owing  the  above  looo/.,  and  above  400/.  on  his  bank- 
ing account,  the  partnerlhip  required  an  affignment  of  the  fecu- 
rities, and  Vandcrzce,  being  an  attorney,  prepared  a  bond  and  deed- 
poll  for  fecuring  1000/.,  although  there  were  400 /.  then  due; 
and  he  overdrew  his  account,  after  the  execution  thereof,  and 
was,  at  his  death,  in  1785,  indebted  to  the  partnership  in  the  fum 
of  541  /.  over  and  above  the  1000/. — The  bill  prayed,  that  the 
plaintiff  might  redeem,  on  payment  of  1000/.  and  intereft  only, 
infilling,  that  the  Jt-pofit  was  made  as  a  fecurity  for  that  fum  only, 
and  the  rather,  as  a  larger  fum  was  then  due,  and  that  che  defend- 
ants had  no  lien  on  the  fecurities  for  any  furtner  fum  ;   and  alfo 
ftated  that  the  perfonal  and  fce-fimple  real  eftate  of  the  teftator, 
■were  not  more,  or  little  more,  than  faflicient  to  pay  his  fpecialty 
debts,  and  that  a  bill  had  been  filed  by  creditors  againft  the  prefent 
plaintiiFand  the  heir  at  law,  in  which  fuit  there  had  been  a  decree 
for  the  creditors  to  come  in. — The  defendants  infilled,  by  their 
anfwer,  upon  a  right  to  retain  the  fecurities  to  the  amount  of  their 
whole  demand,  ftating  their  pradlice  to  be,  never  to  fuffer  a  cuf- 
tomer  to  overdraw  his  account  more  than  100/.  without  fecurity, 
and  that  it  was  intended  by  the  partnerlhip,  that  the  affignment 
fhould  cover  as  well  the  balance  due,  and  to  become  due  from 
Vanderzee,  on  his  cafli  account,  as  the  1 00  /.  and  intereft  •,  and 
that  tlie  partnerfhip  always  confidered  themfelves  to  have  a  Hen 
upon  the  fecurities   for    the  whole  debt.     Lord  Chancellour — 
All  cafes  agree,  that  if  the  executor  affij^ned  the  equity  of  re- 
demption, it  would  put  an  end  to  the  tacking :  fo  it  would,  if  the 
fpecialty  creditor  brought  the  bill.     I  am  afraid,  the  rule  has  been 
laid  down  too  broad,  and  that  there  being  a  decree  for  creditors  to 
come  in,  they   muft  redeem  on  payment  of  the   1000/.  with 
intereft. 

Sir  James  Ccckbur?je  and  Henry  Douglas^  carrying  on  bufinefs  ill  Jones  v. 
partnerlhip  as  IVeJl  India  merchants,  borrowed  from  JoJIjua  Smith  ^vj^'-^g 
5000/.,   for  which  they  gave  their  joint  promiflbry  note  dated  j^^.  * 
Jlpri/  2^j   1775  ;  and  as  a  farther  fecurity  Sir  James  Cockburne 
transferred  2000  /.  Scotch  mine  ftock  to  Sinith^  who  figned  a  me- 
inorandum  promifing  to  transfer  the   fame  to  the  order  of  Sir 
James  on  payment  of  the  note.     By  indentures  of  leafe  and  re- 
leafe  December  nth  and  12th,  1775,  ^^"^  James  Cockbumej  Sir 
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George  Coldrcok,  and  John  Nelfoiiy  mortgaged  an  eftate  in  the  Ifland 
of  Domifiica  to  Thomas  Rumbold^  George  Wilfony  and  Jojhua  Smith  ; 
and  by  indentures  of  the  fame  date  it  was  declared,  that  10,000/., 
part  of  that  fum,  was  the  property  of  Smith  ;  and  a  truft  was  de- 
"clared  for  him  as  to  that ;  and  the  mortgagors  joined  in  a  bond 
to  him  for  that  fum  ;  and  Sir  James  Cochbtirne  and  Douglas  joined 
in  a  bond  to  him  for  the  intereft.  Sir  James  Cockburne  and 
Douglas  had  various  money  tranfaclions  with  Smith  fubfequent  to 
1775  ;  and  M'^on  May  7th,  1788,  Smith  having  then  in  his  hands, 
befides  the  Scotch  mine  (lock,  and  the  joint  note  of  the  partners, 
feveral  bills  of  exchange  and  notes  delivered  by  them  to  him,  an 
account  w^as  fettled,  and  a  memorandum  figned  by  all  parties, 
that  the  balance  to  Smith  was  9246/.  13J.  7^.,  and  declaring, 
that  that  fum  fliould  carry  intereil  from  the  ift  of  the  preceding 
Oclober ;  and  tliat  the  feveral  bills  and  ftock  fct  forth  in  the  ac- 
count were  paid  to  Smith  at  fundry  times  by  the  partners, 
*'  which,  when  paid,  are  to  be  pafTed  to  the  credit  of  their  joint 
•*  or  feparate  notes  and  bills."  Upon  this  occafion  no  notice 
was  taken  of  the  mortgage  of  the  Wtjl  India  eftate.  In  Ocio^ 
her  1788  Douglas  died.  By  indentures  of  March  i,  I79i>  Sir 
;  James  Cockburne,  in  confideration  of  500/.   lent  by  Jones,  tranf- 

ferred  to  him,  his  executors,  and  admini(lr;itors,  all  the  faid 
2000  /.  Scotch  mine  ftock,  and  the  joint  promiffory  note  of  Aprii 
25th,  1775,  and  a  bill  of  exchange  for  1575  /.,  dated  ^/jW/ 6th, 
1775,  payablf"  three  years  and  a  half  after  date,  all  then  in  the 
poflcflion  of  Smith,  upon  truft  fubjcdl  to  the  rights  of  Smith,  for 
fatisfa£lion  of  the  faid  500  /.,  and  all  other  fums  then  due  by  Sir 
James  Cockburne  to  Jones  ;  and  then  to  pay  the  furplus  to  Sir 
James,  his  executors,  and  adminiftrators.  Smith  having  obtained 
judgment  againft  the  drawer  and  indorfer  upon  two  bills  for 
.'  500c/.  and  5250/.  drawn  by  Ninian  Home  upon  Sir  James  Cock~ 

hurne  and  Douglas,  indorfed  by  Campbell,  and  delivered  by  Sir 
James  Ccckburne  and  Douglas,  to  Smith,  Home  gave  Stnith  ten 
other  bills  and  notes  for  1 0,00c/.,  and  by  indentures  of  September 
i6th,  1778,  Smith  covenanted  to  ftand  pofleffcd  of  the  principal 
fum  of  10,000/.  fecured  by  the  Wejl  India  mortgage,  fubjedl:  to 
the  payment  of  the  fecurities  fo  given  to  him  by  Home,  as  to  one 
moiety  for  Home,  his  executors,  and  adminiftrators ;  and  a^ 
to  the  other,  for  fuch  perfons  as  fliould  be  then  entitled  thereto. 
Upon  thefe  bills  and  notes  Smith  received  4200/.  only  ;  and  by 
indentures  of  May  26th,  1787,  in  confideration  of  4200/.  paid 
him  by  George  Home,  he  agreed  tci.give  up  the  remaining  fecu- 
rities ;  and  afhgned  the  remaining  5000/.  of  the  mortgage-money 
fecured  upon  the  Weft  India  eftate.  The  bill  was  brought  by 
Jones  againft  Smith  for  an  account  of  the  money  remaining  due  to 
the  defendant  in  refpe£t  of  the  balance  of  the  account  o^  May  7th, 
1778;  and  that  on  payment  of  what  fhould  be  due  on  that  ac- 
count, the  defendant  fhould  transfer  to  the  plaintiff  the  fum  of 
2000  /.  Scotch  mine  ftock,  and  deliver  up  the  joint  promiflbry  note 
of  Sir  James  Cockburne  and  Douglas  for  50CO  /.  dated  April  25th, 
1775,  and  the  bill  of  exchange  oi  April  6th ^  ij^S*  ^^^  1575^* 

upon 
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upon  the  trufts  of  the  indentures  of  March  1791.  It 'was  ad- 
mitted by  the  anfwer,  that  it  was  agreed,  the  defendant  fliould 
retain  the  feveral  notes,  bills,  and  ftock,  fet  forth  in  the  account 
of  Alay  7th,  1778,  by  way  of  mortgage  for  payment  of  the  ba- 
lance of  9246/.  13  J",  y  d.y  and  apply  the  fums  he  fhould  re- 
ceive on  account  thereof,  in  difcharge  of  that  balance ;  and  pay 
the  furplus  to  Sir  James  Cockburne ;  and  that  purfuant  to  that 
agreement  he  fubfcribed  a  memorandum  dated  May  7th,  1788, 
^acknowledging  payment  of  the  faid  bills  and  ftock  to  him : 
but  the  defendant  referred  to  the  memorandum  for  certainty  as  to 
the  date  and  contents.  The  anfwer  ftated,  that  the  defendant  had 
received  intereft  upon  the  Weft  India  mortgage  only  to  December 
1 2th,  J'J']6i  and  he  claimed  intereft  of  the  whole  10,000/.  from 
that  day  to  September  1 6th,  1778  i  and  from  that  day  he  claimed 
the  intereft  of  a  moiety  of  that  fum,  and  of  fo  much  of  the  other 
moiety,  as  he  was  entitled  to  under  the  deeds  of  September  i6ih, 
1778,  to  May  26th,  1787  ;  and  fo  much  of  the  intereft  of  thelaft 
moiety  during  that  period,  as  he  was  not  fo  entitled  to,  and  the 
intereft  of  the  whole  10,000/.  from  May  26th,  1787,  he  claimed 
as  truftee  for  Niniaf:,  and  George  Horiie^  and  Campbell  \  and  he  in- 
fifted,  that  the  fecurities,  tlie  redemption  of  which  was  fought  by 
the  bill,  could  not  be  redeemed  without  paying  thofe  arrears  of 
intereft  upon  the  JVeJl  India  mortgage  ;  which  was  the  only  quef- 
tion.  The  Mafter  of  the  Rolls — It  is  determined,  that  in  the 
cafe  of  two  mortgages,  both  muft  be  redeemed ;  but  as  to  fums 
advanced  on  other  fecurities,  a  mortgagor  cannot  tack  thofe  to  his 
mortgage,  and  infift  on  a  redemption  of  the  whole.  Here  is  a 
mortgage,  in  which  Sir  James  Cockburne  is  one  of  three  mort- 
gagors, and  the  defendant  one  of  three  mortgagees  :  afterwards, 
the  former  and  his  partner  pledge  with  the  defendant  bills  and 
notes  for  payment  of  an  account  current  between  them,  of  which 
account  the  money  due  upon  the  mortgage  makes  no  part.  If 
they  were  depofited  exprefsly  for  one  purpofe,  is  there  any  pre- 
tence to  fay,  the  money  was  advanced  upon  fecurity  of  the  mort- 
gage ;  and  that  he  would  not  have  advanced  any  more  money  but 
on  fecurity  of  the  mortgage  ?  I  could  not  permit  him  to  fay  that. 
What  confufion  would  arife,  if  upon  a  bill  of  redemption  by  the 
mortgagors  they  were  not  to  redeem  without  paying  what  was 
due  upon  the  diftin6l  tranfaclion  with  Sir  James  Cockburtte  and 
Douglas  ?  They  are  tranfa£lions  totally  dillin£l.  Nothing  has 
happened  fmce  to  make  any  variation.  This  is  not  a  cafe,  in 
which  the  plaintiff  comes  to  take  out  of  a  mortgagee  the  legal 
cftate  he  has  acquired  ;  but  he  comes  to  have  thefe  perfonal  fe- 
curities •,  the  debt,  for  which  they  were  pledged,  being  difcharged. 
The  whole  tranfadlion  proves,  there  was  no  intention  of  tacking 
at  the  time  ;  and  if  the  defendant  ever  could,  he  waived  it  in 
1778.  That  tranfaftlon  was  an  acknowledgment  by  him,  that  he 
had  the  legal  poflellion  for  one  fum  ;  and  then,  according  to 
Green  v.  Farmer^  [a)  he  cannot  fet  up  another.  Therefore,  thefe  («)  4  Burr. 
fecurities  muft  be  delivered  over  to  the  plaintifFon  paying  what  is  ^^,'|'^^-^"^ 
due  upon  that  account  in  1778.      I  rather  think  the  defendant   gj,'.    *^' 
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ought  to  have  his  cofls ;  for  it  is  not  a  frivolous  point ;  therefore, 
let  the  account  be  diie<fted,  and  colts  referved.] 
Abr.  Eq.  If  a  man  has  a  debt  owing  to  him  by  mortgage,  and  another  on 

315  Challis  Ijqj^j  f^fjj^^  tl,g  fame  perfon,  he  cannot  tack  them  together  againft 
L)^in  Ve?n.  the  {a)  niortga;^or,  but  he  (hall  be  let  into  a  redemption  without 
244-  it  IS  payment  of  both  ;  becaufe  the  laud  in  his  hands  is  chargeable  with 
heid,th..tthe  ji^^  ^^„^  gy^P  j,(.  ia^,_  ^„()  ^^)  f,nce  the  ftatute  againft  fraudulent 
himithm'uii  devifes,  the  devifee  of  the  equity  of  redemption  is  in  the  fame 
pay  both  cafe  with  the  heir,  and  cannot  redeem  without  payment  of  both  ; 
bond  and  becauft  the  ftatute  makes  fuch  devife  void,  as  againft  creditors, 
Andmiw.  and  rhen  the  devifee  ftands  in  the  place  the  heir  niuft  have  done, 
Chan.  4iy.    if  no  devifc  had  been  made. 

it  ii  faid  oy 

my  Lord  ChanceHour,  that  if  a  fum  be  fecured  by  a  mortgage  of  lands,  the  mortgagor  fliall  not  be  admit- 
ted to  redeem  atter  the  day  of  payment  is  lapf'-d,  without  pa'/  ng  likewife  all  that  is  due  to  the  mor'gagee 
on  norcs  or  fim"le  contratl ;  but  chat  it  is  otherwife,  if  /uch  I'ubfequent  debts  had  been  fecured  by  bond. 
(i)  But  btfore  the  ftarute,  uie  devifee  of  the  equity  of  redemption  was  not  obliged  to  pay  both.  Abr. 
Eq.  325.  Free  Ch.  89, 

Prec.  Ch.  Alfo  it  hath  been  held,  that  if  the  heir  of  the  mortgagor  alien 

511.  Coic-  j.]-,g  lands,  the  purchafer,  on  a  bill  brought  by  him  for  a  redemption 
Winge,  ^^^^^  forfeiture,  (hall  not  be  obliged  to  pay  both  the  mortgage-* 
rnoney,  and  alfo  a  bond  debt  due  from  the  mortgagor  ;  for  though 
the  heir  muft  have  paid  both  in  fuch  a  cafe,  yet  the  reafon  of 
that  is,  b  caufe  the  heir  is  exprefsly  bound,  and  his  perfon  is  be- 
come debtor,  and  aot  the  lands,  and,  confequently,  the  lands  in 
the  hands  of  the  alienee  can  be  charged  M^ith  nothing  but  what  is 
an  immediate  Hen  thereon,  which  the  bond  is  not, 
Prec.  Ch.  So,  if  a  man,  pofTefled  of  a  term  for  years,  mortgages  it,  and 

512. />jr  dies  indebted  to  the  mortgagee  in  a  bond-debt,  if  the  executor 
brings  a  bill  to  reJeem,  he  muft  pay  both  ;  becaufe  the  equity  of 
redemption  of  the  term  is  affets  in  his  hands  ;  but  if  he  alien  the 
equity  of  redemption  of  his  term,  though  he  ftiall  be  anfwer-. 
able  for  the  value,  as  it  is  fo  far  a  devajlavity  yet  the  purchafer 
(hall  be  charged  with  no  more  than  was  immediately  borrowed 
upon  it. 

If  a  bill  is  brought  by  an  heir  at  law,  or  any  other  perfon, 
againft  a  mortgagee,  whereby  the  pnrty  would  avoid  the  mort- 
gage, under  pretence  his  auceltor  was  only  tenant  for  life,  and  he 
fetks  for  a  difcovery  of  deeds  and  writings  to  avoid  the  title  of 
the  mortgagee,  he  fhall  never  have  fuch  a  difcovery,  unlefs  he,  by 
his  hill,  fubmits  to  confirm  the  title,  and  then  he  dial], 
2  Chan.  Ca.        Father  tenant  for  life,  remainder  to  the  fon  in  tail ;  the  father 
23.  Eromiey  mortgages  the  land,  and  dies  ;   the  mortgagee,  by  a  third  hand, 
mond.  procures  the  fon  to  borrow  money  of  him,  as  tenant  in  fee,  on  a 

mortgaj^e  of  the  premifes  :  this  fnall  not  enure  to  make  good  the 
money  lent  the  father  ;  for  though  the  mortgagee  hath  got  the 
legal  eftate,  yet  it  is  only  pledged  for  money  lent  to  the  fon,  and 
the  money  lent  to  the  fr.ther  was  on  another  eftate,  to  which  the 
fon  is  an  abfolute  ftranger;  and  therefore  the  court  will  not  com- 
pel the  fon  to  pay  the  debt  of  the  father,  from  whom  he  did  not 
claim.  But,  if  the  tenant  in  tail  had  mortgaged  without  notice 
of  the  entail,  and  the  mortgagee  had  got  the  deed  into  his  poflef- 
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fion,  equity  would  not  compel  him  to  dlfcover  fuch  deed  to  over* 
throw  his  own  pofleflion,  fince  his  eflate  arifes  upon  a  valuable 
confuleration,  and  the  heir  in  tail  claims  under  the  anceflor  who 
made  the  mortgage,  efpecially  if  the  mortgage  work  a  difcon- 
tinuance. 

So,  where  a  lunatick,  before  he  became  fuch,  made  a  mort-  Vem.  262. 
gage  of  a  good  part  of  his  eftate  for  50/.,   and  the  committee  T"'^",^* 
transferred  this  mortgage,  and  took  up  3  or  400/.  more  upon  it; 
my  Lord  Chancellour  declared  the  mortgage  fiiould  ftand  a  fecurity 
for  the  50/.  only. 

[A  mortgage  being  afiignable,  a  purchafer  (hall  hold  it  agalnft  Williams v, 
the  fnortgagor  or  his  heirs  for  the  fum  due  on  the   mortgage,  al-  ^^'g"^**^'^^; 
though  he  bought  it  for  lefs  than  was  due,  or  for  lefs  than  it  iSalk.jfs! 
was  worth ;  for  he  (lands  in  the  place  of  the  mortgagee  who  4-. 
affigned,  and  who  might  have  given  it  to  him  gratis.     And  what 
was  due  will  be  the  mcafure  of  allowance,  not  what  was  given,  for 
that  might  be  more  than  it  was  worth  as  v/ell  as  lefs  ;  and  he  that 
runs  the  hazard  if  a  lofs  happens,  ought  to  have  the  benefit  in  cafe 
it  turns  to  advantage.     Thus,  where  ^.  mortgaged  his  lands  to  Pliiilps  v. 
B.,  and  C,  a  ftranger,  bought  the  intercft  for  lefs  than  was  due  ^Vern*v6. 
on  the  mortgage,  and  the  heir  of  the  mortgagor  brought  hi;  bill  Baker  v. 
tp  redeem,  the  queftion  w^s,  Whether  C.  fhould  be  allowed  more  K.eiiet, 
than  he  acSlually  paid  ?   And  the  Lord  Chancellour  faid,  that  this  ^^/^' 
cafe  had  neither  point  nor  edge,   for  tliere   was  no  colour  vt^hy, 
when  the  heir  came  to  redeem,  he  fliould  not  pay  the  whole  mo- 
ney due  on  the  mortgage  :  for  that,  if  another  man  had  met  with 
a  good  bargain,  there  was  no  equity  for  the  heir  of  the  mortgagor 
to  deprive  him  of  the  benefit  of  it,  and  take  the  advantage  there- 
of himfelf. 

But  where  a  man  dies  in  debt  and  under  feveral  incumbrances,  zVent.  353. 
namely,  judgments,  Itatutes,  mortgages,  tsfc.  and  the  heir  at  lanu   'Vem.  49. 
buys  in  any  of  them  that  are  of  the  firft  date ;  if  creditors,  who  j  £q  ca, 
have    the  latter  fecurities,   prefer  their  bill,   the  incumbrances  Abr.  330.3. 
bought  in,  fliall  not  ftand   in  their  way  for  more  than  the  heir  iSaik.  155. 
really  paid  for  them.     For  a  creditor  has  equal  equity  with  a  pur- 
chafer,  and  the  taking  away  the  gain  of  the  latter  to  fupply  the 
lofs  of  the  former,  is  making  both  equal ;  and  therefore  the  gain 
the  heir  would  make,  if  the  whole  money  due  on  the  incumbrance 
were  allowed  him,  fliall  be  taken  from  him  to  make  up  the  lofs 
of  the  other  incumbrancers  upon  the  eflate. 

So,  if  an  heir  at  law,  truftee,  executor,  or  agent,  compound  D;»'fy  ^* 
debts  or  mortgages,  and  buy  them  in  for  lefs  than  is  the  due  upon   j've'rn  40; 
them,  he  fhall  not  take  the  benefit  of  it  himfelf,  but  the  creditors   i  S4ik.  155. 
and   legatees  ftiall  have   the  advantage   of  it ;  and,  for  want  of  ^  '^•^-  5+- 
them,  the  benefit  fhall  go  to  thofe  entitled  to  the  furplus. 

And  where  a  mortgagor  in  fee  died,  and  the  mortgagee  bought  Baldwynr. 
in  the  mortgagor's  wife's  dower,  it  was  decreed,  that  the  heir  of  ^p*"^^\ 
the  mortgagor,  on  his  bringing  a  bill  to  redeem,  {hould  have  the  ari.noteA. 
benefit  thereof,  on  this  principle,  that  the  mortgagee  is  but  a 
iruftee  for  the  mortsjagor  after  his  money  paid. 

In 
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Bi/hop  V. 
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aVern.  471. 


Powell  V. 
Clover,  3 P. 
■Will.  act. 
jiote  A. 

"Williams  V. 
Springfield, 
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Long  V. 
CloptOB, 
jVern.464. 


Bratbwaite 
V.  Brath- 
waite, 

aVern.  335. 
Darcy  v. 
Hall, 
jVeni.  49. 


In  the  cafe  of  Bijhop  and  Sharpey  one  as  a  guardian  to  aniit- 
fant,  took  in  an  afllgnment  of  a  mortgage ;  and  the  Lord  Keeper, 
it  is  faid,  was  of  opinion,  that  as  to  the  profits  received  out  of  the 
mortgaged  lands,  the  guardian  fhould  be  taken  to  be  in  pofleflion 
as  mortgagee,  and  not  as  guardian.  But  the  reporter  puts  a 
quxre;  and  the  law  feems  to  be  otiierwife  ;  for  where  a  guardian 
compounded  debts,  it  was  decreed,  it  fhould  be  for  the  benefit  of 
the  infant,  and  that  cafe  turns  upon  the  fame  principle  as  that  by 
which  the  cafe  of  Bifiop  and  Sharpe  muit  be  governed. 

And  the  equity  feems  to  be  the  fame  if  a  flranger  purchafe,  as 
againfl  incumbrancers,  creditors,  or  real  purchafers. 

Thus,  on  a  Mafter's  fpecial  report,  to  whom  the  account  in 
queftion  was  referred  to  be  taken,  it  was  determined  by  the  court, 
that  an  heir  or  any  other  perfon  fliould  not,  as  againft  a  real  pur- 
chafer,  be  allowed  moi-e  on  any  incumbrance  bought  in  than 
what  he  paid  for  it,  without  regard  to  what  was  adlually  due 
thereon. 

If  an  heir  purchafes  in  an  incumbrance  on  an  eftate  charged 
with  portions  to  younger  children,  he  flaall  be  allowed  no  more 
than  what  he  really  paid  for  it. 

But  if  an  heir  or  truftee  buy  in  incumbrances  to  protect  others 
to  which  he  is  himfelf  entitled,  the  whole  money  due  {hall  be 
allowed  on  account,  although  it  was  purchafed  for  lefs.J 
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6.  At  what  Time  the  Redemption  muft  be. 

When  a  man  made  a  feoffment  in  fee  upon  condition,  that  if 
the  feoifbr  paid  a  fum  of  money  at  a  day  he  fhould  re-enter  at 
law  ;  if  the  money  was  not  paid  at  the  day,  the  eftate  was  gone 
for  ever.  This  made  pledging,  according  to  the  rules  of  the  com- 
mon law,  very  infecure,  and  alfo  made  it  neceflary  for  a  court  of 
equity  to  interpofe.  For  though  the  words  of  the  condition  bind 
down  the  conftruftion  at  common  law  to  the  payment  at  the  pre- 
cife  day  ;  yet  a  truft  is  fuppofed  between  the  mortgagor  and 
mortgagee,  that  in  cafe  the  payment  be  afterwards  made,  the 
mortgagor  may  have  up  the  lands  :  and  this  the  rather,  becaufe 
the  land  is  efleemed  only  a  pledge  for  money,  and  it  would  be  a 
very  unconfcionable  thing,  that  the  mortgagee  fhould  take  advan- 
tage of  the  non-payment  at  the  precife  day,  when  lands  are  gene- 
rally pledged  but  for  half  value.  And  in  this  the  chancellours, 
who  were  ecclefiaflicks,  were  more  generally  confirmed  from  the 
reafonings  of  the  civil  law  hereinbefore  mentioned. 

But  though  a  redemption  has  been  allowed,  yet  no  time  has 
been  limited  when  the  fame  may  be.  But  when  a  man  comes  in 
at  an  old  hand,  it  hath  been  fometimes  decreed,  that  the  pof- 
feflbr  (hall  account  no  farther,  than  for  the  profits  made  in  his 
own  time,  to  difcourage  the  flirring  in  fuch  dormant  titles.  How- 
ever, it  is  the  common  dodlrine  in  the  courts  of  equity,  that  there 
is  no  time  limited  ;  for  it  is  not  within  the  ftatute  of  limitations, 
and  the  courts  of  equity  are  tender  of  fettling  any  fct  time  •,  be- 
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caufe  a  mT^n  can  never  be  injured,  if  he  receives  principal,  in- 
tereft,  and  colls  ;  and  the  proprietor  is  injured,  if  he  parts  with 
his  pofleflion  under  the  true  value.  Sometimes,  indeed,  the  court 
hath  allov/ed  length  of  time  to  be  pleaded  in  bar,  where  the  mort- 
gaged eftate  hath  defcended,  as  a  fee,  without  entry  or  claim  from 
the  mortgagor,  and  where  the  pofleflbr  would  be  entangled  in  a 
long  account. 

And  therefore,  at  a  rehearing  before  my  Lord  Keeper,  affifted  aVent.  340: 
with  Juftice  Vaughan  and  Turner,  concerning  the  redemption  of  ^J?j*^* 
a  mortgage,  which  had  been  made  above  forty  years,  my  Lord 
Keeper  declared,  that  he  would  not  relieve  mortgages  after  twenty 
years  ;  for  that  the  ftatute  of  limitations  did  adjudge  it  reafonable 
to  limit  the  time  of  one's  entry  to  that  number  of  years,  unlefs 
there  are  fome  particular  circumftances  that  may  vary  the  ordinary 
cafe;  as,  infants,  femes  covert,  ^c,  who  are  provided  for  by  the 
very  ftatute ;  though  thefe  matters  in  equity  are  to  be  governed 
by  the  courfe  of  the  court,  and  it  is  beft  to  fquare  the  rules  of 
equity  as  near  the  rules  of  reafon  and  law  as  may  be. 

A  bill  was  exhibited  to  redeem  a  mortgage ;  to  which  the  de-  Vern.  41S, 
fendant  demurred  [a) ;  becaufe,  by  the  plaintiff's  own  fhewing  it  ^  ^^' 
appeared  the  mortgage  was  fixty  years  old  :  but,  upon  argument,  [(a)whe- 
the  demurrer  was  over-ruled  ;  becaufe  it  was  charged  in  the  bill,  ther  length 
that  the  mortgagor  agreed  the  mortgagee  fhould  enter  and  hold  ^^  |aken"d- 
till  he  was  fatisfied,    which   is   in   the  nature   of  a  [b)  WelJIj  vantage  of 
mortgage.  ^y  ^ay  of 

demurrer, 
fee  Jenner  v.  Tracy,  and  Belch  v.  Harvey,  3  P.  Wms.  note  (B).  Frazer  v.  Moor,  Bunb.  54.  Saunders 
V.  Hard,  I  Ch.  Ca.  184..  Aggas  v.  Pickerell,  3  Atk.  225.  Beckford  v.  Clofe,  cited  in  3  Cr.  Ch.  Rep. 
644.  Edfell  V.  Buchanan,  2  Vez.  jun.  83.]  [b]  In  a  conveyance  by  leafe  and  releafe  there  was  a  pro- 
vifo,  that  \iyl.,  his  heirs  or  afligns,  (hould  on  Michaelmas  Jay  then  next  enfuing,  or  any  other  Michael- 
mas ddy  following,  pay  to  B,  his  heirs  or  afligns,  the  fum  of  3C0/.  (the  moicgage-money),  and  all 
artears  of  rent  or  intereft  which  fliould  be  then  due,  then  the  (aid  conveyance  was  to  ce^fe,  without 
any  other  covenant  for  payment  of  the  money  :  this  was  held  to  be  a  Weldi  mortgage,  being  in  nature 
of  a  conditional  purchafe,  fubjedt  to  be  defea.ed  on  payment,  by  the  mortgagor,  or  his  heirs,  of  the  fum 
stipulated  between  them  at  any  Michaelmas  day,  at  the  e'eflion  of  the  mortgagor,  cr  his  heirs ;  and  that 
here  being  an  everiafting  I'ublifting  right  of  redemption,  defcendible  to  the  heirs  of  the  mortgagor,  the 
fame  could  not  be  forfeited  at  law,  like  other  mortgages;  and  this  was  fjid  to  be  a  common  pradlicein 
Wales,  (proceeding  i.om  their  pride,)  being  done  with  a  dengn  to  keep  the  eftate  for  ever  in  their  family. 
Free.  Lhan.  423,  424. 

[A.t  in  1699,  having  borrowed  50/.  of  J?.,  conveyed  feveral  Yates  v. 
houfes  to  the  uie  of  B.  and  his  heirs,  until  he  fliould  have  re-  ^^'^'^'g 
ceived  by  the  rents  and  profits  thereof  the  50/.  with  intereft,  and 
all  other  fums  by  him  advanced  to  the  mortgagor ;  and  after  pay- 
ment by  fuch  rent  of  the  50  /.,  and  all  fuch  fums  as  fliould  be  ad- 
vanced then  to  the  ufe  of  A.  for  life,  with  remainder  over.  No  ap- 
plication was  made  to  redeem  until  1740  ;  and  it  was  held,  on  a 
queftion,  whether  this  mortgage  might  be  then  redeemed,  that  the 
eftate  was  then  a  redeemable  intereft,  and  that  no  bar  arofe  from 
length  of  time.  For  it  was  faid,  that  this  differed  from  a  com- 
fnon  mortgage,  this  being  a  conveyance  of  the  inheritance,  for 
iecuring  the  money  lent,  or  any  other  fum  advanced  by  the  m.ort- 
gagee,  in  trufl  that  the  mortgagee  fhould  continue  in  pofleiTion 
till,  by  perception  of  the  rents  and  profits,  he  lliould  be  fatisfied, 

the 
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the  principal  and  intereft  upon  fuch  fums  as  he  had  already  lent, 
or  (hould  lend,  and  fubjeft  thereto  in  trult  for  the  moitgagor,  isfc. 
Now  there  never  could  be  a  forfeiture  under  this  deed,  becaofe  the 
mortgagee  was  only  in  the  nature  of  a  tenant  by  elegit  j  and  as 
foon  as  his  principal  and  intereft  was  fatisfied  by  being  paid  off,  or 
by  perception  of  rents  and  profits,  the  eftate  ceafed  in  B.,  and  A., 
or  thofe  claiming  through  him,  might  have  brought  an  ejeftment  ; 
nor  would  any  bar  have  arifen  from  length  of  time,  unlefs  the 
ftatute  of  limitation  had  run  by  the  mortgagee's  continumg  in 
poflcffion  twenty  years  after  the  money  had  been  paid  oft.  And 
the  mortgagor  in  fuch  cafe  may  alfo  come  into  a  court  of  equity 
for  an  account  of  the  profics  received,  as  on  an  elegit ^  and  to  have 
the  furplus,  if  any,  after  difcharging  the  mortg-ige,  paid  over  to 
him  j  and  in  fuch  cafes  there  is  nothing  for  the  llatute  of  habita- 
tions, or  the  rule  adopted  in  equity  by  analogy  to  operate  upon, 
for  there  is  no  forfeiture.  But  it  was  obferved,  in  the  precedmg 
cafe,  that  if,  after  the  account  fhould  be  taken  in  Chancery,  it 
(liould  appear  that  the  mortgage  was  fatisfied  by  perception  of 
profits  twenty  years  before,  and  that  the  mortgagee  had  continued 
in  pofleffion  from  that  time,  the  ftatute  of  limitatious  would 
run. 
Hartpole  v.  But,  in  the  cafe  of  Hartpole  v.  Waljhy  where  //.,  in  confider- 
Waifli,  ^  ation  of  600  /.  lent  him  by  W.y  conveyed  eftates  to  him  in  fee, 
P3ji'°Ca^  fubjedl  to  a  provifo,  that  '*  the  conveyance  ftiould  be  void,  when- 
363.  "  ever//.,  his  heirs,  executors,  adminiftrators,  or  afligns,  fhould, 

**  on  any  laft  day  of  June  or  December y  pay  unto  IV^.y  or  his  heirs, 
*'  the  fum  of  600/. ;"  and  it  was  agreed  by  the  indenture,  that 
IV.  and  his  heirs  fliould  receive  the  yearly  rent  of  the  premifes  in 
lieu  of  his  intereft,  with  a  view  to  which,  poflefiion  was  delivered 
to  him ;  and  afterwards  i/.,  in  confideration  of  2300/.  paid  by 
IV.y  granted  and  conveyed  the  premifes  comprifeci  in  the  former 
mortgage,  together  with  others,  to  him,  his  heirs  and  ;\irigns,  and 
covenanted  that,  whenever  W.  fhould  give  to  him,  his  heirs  or 
afligns,  eighteen  months  notice  by  letter  in  writing,  requiring 
payment  for  the  2300  A,  //.,  his  heirs  or  affigns,  fhould  pay  the 
fame  with  intereft  within  eighteen  months  after  fuch  requeft  j  and 
W.  was  in  like  manner  let  into  poflelfion  of  the  laft-mentioned  pre- 
mifes ;  z.  bill  for  redemption  brought,  after  the  Uipfe  of  one  hundred 
years,  was  difmifl'ed,  and  that  decree  for  difmillion  affirmed  in  the 
Houfe  of  Lords. 
TioCtoxt.  Where  a  bill  was  to  redeem  a  mortgage  made  in  1642,  it  ap- 

peared the  mortgagee  entered  in  1650,  and  there  were  three 
dcfcents  on  the  defendant's  part,  and  four  on  the  part  of  the  plain- 
tiff; but,  the  length  of  time  being  anfwered  for  the  grcateft  part 
by  infancy  or  coverture,  and  an  account  having  been  made  up  by 
the  mortgagee  on  a  bill  brought  by  him  in  1686,  to  foreclofe,  the 
court  decreed  a  redemption  and  an  account  from  the  foot  of  the 
account  in  1686. 
Anon,  Where  a  mortgage  was  made  in  1713,  and  the  clerk  to  the 

iAtk.  333.  folicitor  for  the  mortgagor,  in  order  to  pay  o^the  mortgage,  fet- 
tled 
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tied  an  account,  in  1730,  of  wlnt  was  due  for  principal  and  inte- 
reft,  and  no  farther  proceedings  were  had ;  yet  that  was  held  by 
Lord  Hardwickef  on  application  in  1 742,  to  fave  the  right  of  re- 
demption.] 

A  mortgage  was  made  to  A.  in  the  year  1639,  to  indemnify  aVern.  41J, 
him  againft  debts  for  which  he  was  engaged  for  the  mortgagor  j  ^'"■-  ^i; 
and  in  the  year  1649,  he  entered  into  the  mortgaged  premifes,  john  v!'°' 
and  had  poHeflion,  and  afterwards  conveyed  away  feveral  parts  of  Turner, 
the  mortgaged  premifts  to  feveral  perfons ;  and  feveral  fales  and 
marriage  fettlemcnts  had  been  made  of  them.  In  the  year  1663,  a 
bill  was  brought  to  redeem  ;  but  all  the  affignees  were  not  parties ; 
and  a  decree  to  account,  and  a  report  made,  and  exceptions  taken 
to  that  report ;  and  fo  it  refted  for  about  eighteen  years  ;  and  then 
another  bill  was  brought ;  and  anothjr  decree  to  redeem  ;  but  no 
profecution  upon  it  from  the  year  1676  till  1697,  and  then  the 
plaintiff,  having  purchafed  the  equity  of  redemption  of  thofe 
lands  [inter  alia)  from  the  heirs  of  the  mortgagor,  brouglit  his  bill 
to  redeem.  The  obje<£liuns  againft  it  were  the  length  of  time, 
the  many  derivative  titles  that  had  been  made,  and  when  no  fuit 
was  depending,  and  the  dithculry  of  taking  the  account.  To 
which  it  was  anfwered,  that  there  had  been  frefli  purfuits,  and 
that  the  difficulty  of  the  account  h<jd  been  occafioned  by  the  mort- 
gagees themfelves,  and  that  there  were  infants  in  the  cafe.  My 
Lord  Keeper  held,  there  ought  to  be  no  redempi"! on  ;  and  that 
length  of  time  excufes  the  mortgagee  for  taking  the  eftate  as  his 
own,  and  ufing  it  accordingly  ;  and  none  that  have  come  under 
him  have  done  amifs ;  and  though  there  were  infants  in  the  cafe, 
yet  the  time  having  begun  on  the  anceftor,  it  fliall  run  even  upon 
infants,  as  it  is  at  law  in  the  cafe  of  a  fine ;  and  there  is  one  great 
objection  to  a  redemption  in  this  cafe,  that  it  does  not  appear  that 
the  plaintiff  paid  any  thing  for  this  equity  of  redemption,  only  had 
it  thrown  into  his  bargain. 

The  plaintiff's  grandfather,  in  the  year  1686,  had  made  a  Abr.  Eq. 
mortgage  of  the  ellate  in  queftion,  which  was  proved  to  be  about  5'5- 
i\'w€  or  ten  ^founds  per  nfi/ium,  for  fecuring  about  100/.  In  the  s'exice."^* 
year  1696  this  mortgage  was  afligned  over  to  the  defendant;  who 
by  agreement  was  then  let  into  pofTeffion,  and  had  continued  fo 
ever  fince,  and  was  now  about  ninety  years  of  age  :  the  mortgagor 
died  feveral  years  fnice,  leaving  the  plaintiff's  father  his  eldeil  fori 
and  heir  of  full  age,  who  likewife  died  in  the  year  17 14,  leaving 
the  plaintiff  his  eldeft  fon  and  heir,  then  about  twelve  years  of 
age  i  who  brought  this  bill  for  an  account,  and  to  be  let  into  a 
redemption  of  the  eftate  in  queftion  ;  of  which  the  defendant  had 
been  in  poilefTion  thirty-three  years,  and  fo  was  greatly  overpaid 
his  principal  and  intereft.  But  my  Lord  Chancellour  difrnilTcd 
his  bill ;  and  ordered  it  to  be  entered  down  as  one  of  the  reafons 
for  difmilTing  the  bill,  that  the  plaintiff  had  no  remedy  by  eject- 
ment at  law,  to  recover  the  pofTeirion,  being  barred  by  the  ftatute 
of  limitations  ;  and  he  thought  that  a  reafonable  guide  for  this 
court  to  follow,  as  to  the  redemption  in  equity  ;  and  though  the 
plaintiff  was  an  infant  at  his  father's  death,  yet  the  computation 
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•  As  twenty  of  time  began  long  before,  when  there  wns  no  Infancy  In  thecafe^  | 
years  poiTef-   31^^  therefore  will  run  on  againfl;  infants  after  *.  j 

fion  will  bar  .        .,  ,.,,,/, 

an  entry  or  ejeftment,  uniefs  in  cafes  of  infancy,  coverture,  impnfonment,  or  being  beyond  fea  (but  not 
abfconding),  io  will  it  bar  a  redemption,  Jenner  v.  Tracy.  Belch  v.  Harvey,  3  P.  W.  288.  After  the 
iifability  removed,  ten  ycais  fliould  be  the  rule  in  equity,  as  it  is  in  the  provifo  in  the  Itatute  of  limit- 
ations.    Ptr  Talbot,  C.  itid. 

Ordev.  [Any  a(Sl  of  the  mortgagee,  by  which  he  acknowledges  the 

Smith,  Sel.  tranfa6lion  to  be  a  mortgage  within  twenty  years,  will  take  the 
Ca.  ch.  9.  ^^^g  pyj  q£  j-j^jg  j-^iej  as,  by  devifing  the  money  in  cafe  the 
^'''  mortgage  fliould  be  redeemed,  or  exhibiting  a  bill  to  foreclofe. 

So,  a  man,  taking  notice  by  a  will,  or  any  other  deliberate  a(fl, 
that  he  is  a  mortgagee,  will  take  the  cafe  out  of  the  rule  that  a 
mortgagor  fliall  not  redeem  after  forty  years. 
Perry  V.  A    furrendcr   was  made  by  P.  to  M.y  the   reconveyance   to 

Marfton,       {jg  to  fuch  ufcs  as  P.  fhould  dirccl,  or  to  himfelf  in  fee.     There 
iBro.  Rep.  ^^^   ^  fubfcquent  furrender  to  the  ufe  of  himfelf  for  life,  re- 
mainder to   his   wife    for   life,  remainder   to  M.  in   fee,  fub- 
jc6t    to   the   trufts   of   the    former   conveyance.      Under    thefe 
conveyances  P.  enjoyed  the  eftate  without  paying  intereft  un- 
til the  year  175 1,  when  he  died,  and  after  his  death  his  wife 
enjoyed  in  like  manner  during  her  life.     In  the  year  1751,  upon 
the  deceafe  of  the  hufband,  part  of  tlie  premifes  were  fold,  and 
the  wife  joined  in  the  conveyance.     She   dying  foon   aftei',  M. 
.    took  poflellion,  and  held  the  fame  without  any  account  to  1765, 
and  from  thence  to  1779  no  acl  was  before  the  court  to  fliew 
under  what  title  ilf.  held.     In  1776  a  bill  was  filed  to  redeem. 
In  the  firll  anfwer  put  in  1780,  M.  denied  that  he  held  as  a 
mortgagee,  and  claimed  to  hold  by  title  under  the  fecond  deed. 
In  the  fame  year  the  converfation  pafled,  which  was  confidered  as 
a  declaration,  that  Ai.  held  only  as  a  mortgagee.     It  was  a  con- 
verfation between  the  fon  of  P.  and  M.,  in  which  M.  afked  the 
ion,  ivhy  his,  father  did  not  pay  the  money;  to  ivhich  he  anfiveredy  be'" 
caufe  he  'was  Jo  poor  that  he  could  not  pay  it.      The  reply  of  M.  to  this 
ivas,  he  ivas  ready  to  fettle  the  matter  ivithout  fiiit.     An   amended 
bill  was  afterwards  filed,  and   the  caufe  was  heard  at  the  Rolls, 
and  on  the  above  evidence  being  read,  a  redemption  was  decreed. 
But,  upon  appeal  to  the  Chancellour,  the  decree  was  reverfed,  on 
the  ground  that  the  fecond  conveyance  muft  have  been  in  confe- 
queiice  of  a  new  agreement,  not  a  mode  of  keeping  up  the  mort- 
gage •,  as  otherwifc  the  mortgagee  would  have  got  the  equity  of 
redemption  for  nothing,  and  the  P.'s  would  have  eftates  for  life, 
fubjecl  to  tlxe  mortgage  money,  which  was  more  than  they  were 
worth :  the  v/ords  "  fubjett  to  the  trufts"  muft  therefore  mean, 
*'  fubjedt  to  the  life  eftates  of  the  mortgagor  and  his  wife."     Then 
if  it  was  confidered  as  matter  of  title,  the  rule  did  not  apply.     If 
M.  had  been  the  furrcnderor,   (which  he  ought  to  have  been)  it 
could  not  have  been,  that  a  converfation  fhould  defeat  a  clear  a6t. 
Then  there  was  evidence  of  a  clear  pofleflion  in  P.  and  his  wife. 
After  her  death  the  M.'s  took  the  eftate,  and  treated  it  as  their 
own.    On  the  whole  the  Chancellour  v/as  of  opinion,  that  the  fur- 
render  was  an  inftrumeut  of  title  j  and  the  decree  was  reverfed. 

So, 


So,  where  a  bill  was  demurred  to,  becaufe  it  was  to  be  relieved  White  ». 
againll  a  mortgage  after  forty-one  years,  yet,  on  a  promife  being  ^,'^""* 
proved  that  the  mortgagor  fhould  be  at  liberty  to  redeem  after  ^.^^    * 
twenty-feven  years,  the  demurrer  was  difallowed ;  becaufe,  though 
forty-one  years  had  pafled  fmce  the  mortgage,  yet  but  fourteen 
had  elapfed  after  the  time  agreed  for  redemption. 

So,  a  mortgage  was  decreed  to  be  redeemed  upon  the  foot  of  Conway  t. 
an  account  ftated  previous  to  the  mortgagee's  entering  upon  the  S^^impton, 
premifes,  notwithftanding  he  had  been  in  pofleflion  forty  years ;  ca.  300. 
the  hufband  of  the  heir  of  the  mortgagee  having  entered  into  an  Vin.  vol.  5, 
agreement  with  the  heir  of  the  mortgagor,  about  feven  years  before  P;  5°5' 
the  bill  for  redemption  came  to  a  hearing,  for  the  purchafe  of  the  cc.  Abr. 
equity  of  redemption.     For  although,  for  reafons  fufficiently  evi-  59^-  c**  i<^' 
dent  in  the  cafe,  the  court  refufed  to  decree  a  fpecifick  performance  73^'  *-*•*• 
of  that  agreement,  yet  it  feems  to  have  been  confidered,  as  an  ad- 
miflion  by  the  mortgagee,   that,   at  that  time,  he  conceived  the 
mortgagor  had  a  right  to  redeem,  which,  occurring  within  feven 
years  of  the  time  of  exhibiting  the  bill,  brought  this  cafe  within 
the  reafoning  of  that  immediately  preceding. 

Upon  the   fame  principle,  a  redemption  was  decreed  upon  a  Palmer  <rirj/. 
bill  filed  fifty-five  years,  after  the  original  mortgage,  and  forty-  ^-  J^ckfon 
/even  years  after  the  mortgagee  got  into  pofTefTion,  after  five  eje6i:-  Pari.ca. 
ments  brought  to  defeat  his  eftate  by  a  title  paramount,  and  after  194. 
refufal  by  four  different  anfwers  to  come  to  an  account  upon  the 
foot  of  the  mortgage,  and  to  redeem.     For,  the  non-redemption 
for  thirty-eight  years  of  the  time  elapfed,  being  accounted  for,  by 
having  been  occupied  in  different  fuits  brought  by  the  contending 
parties,  a  period  of  feventeen  years  only  had  run  out  between 
the  time  of  fettling  that  difpute,  and  the  exhibiting  the  bill  to 
redeem. 

And  if  the  mortgagee  yj^^w//  to  be  redeemed,  time  will  be  no 
bar.     Thus,  where  a  bill  was  brought  to  redeem  after  the  mort-  Proftorv. 
gagee  had  been  in  polfelTion  from  1707  to  1 732,  the  year  in  which  '-'^"» 
the  bill  was  filed  j  and  the  defendant  (it  being  a  family  affair)  ,^0. 
fubmitted  by  his  anfwer  to  be  redeemed,  notwithftanding  the 
length  of  time  ;  Lord  Hardiuicke,  though  he  faid  he  faw  no  colour 
for  the  redemption,  yet,  on  the  defendant's  fubmiffion,  decreed  an 
account  of  what  was  due  for  principal,  intereft,  and  cofts,  and  di- 
retted  the  plaintiff  to  pay  the   fame   in  fix   months    after  the 
Mafter's  report,  or,  in  default,  the  bill  to  be  difmifled  without 
cofts. 

Time  will  be  no  bar,  if  the  mortgagor  remain  in  polTeffion.  Raksftnw 
Thus,  a  perfon  had  chambers  in  Grays  Inn,  and  mortgaged  them  c",f 'p '^!ju 
in  1687,  but  continued  the  poffeffion  till  1700  ;  at  which  time  an  55.*  Mofeiyl 
order  of  the  Bench  was  made  to  deliver  poficflion  of  the  mortgaged  19c. 
premifes  to  the  mortgagee  •,  upon  part  of  v/hich  he  entered  ;  but, 
as  to  the  other  part,  the  mortgagor  continued  in  pofleffion  till 
1708,  when  he  died,  leaving  the  plaintiff  an  infant,  who  came  of 
age  in  1714'     From  the  death  of  the  mortgagor,  the  mortgagee 
had  pofTcffion  of  the  whole.     A  bill   was  brought  to  redeem  i:i " 
1726,  and  it  was  fo  decreed  at  the  Rolls,  aird  the  decree  was  af- 
firmed by  Lord  Chancellour  Ki/igy  who  faid   noiliiiJg  was  more 
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clear  than  that,  If  the  mortgagor  was  in  pofTeflion  of  any  parfi 
he  ihould  be  admitted  to  redeem  the  whole  ;  for  part  of  the  cham- 
bers he  might  redeem  as  being  in  poflefiion  thereof,  and  part  he 
could  not,  fcparately  from  the  whole  ;  therefore  he  fliould  redeem 
the  whole.  If  the  mortgagee  were  in  pofTeflion  for  20  years,  and 
no  intereft  paid,  there  fhould  be  no  redemption  allowed.  In  this 
cafe  the  mortgagor  was  in  pofTeflion  of  part  till  1708  j  from  1708 
till  1 7 14,  the  plaintiff  was  an  infant,  fo  that  was  accounted  for, 
and  from  that  time  it  did  not  amount  to  20  years.] 

7.  Of  the  Manner  of  Redeeming  and  Foreclofing. 

The  methods  of  redemption  and  foreclofing  being  dilatory,  ex- 
penfive,  and  inconvenient,  not  only  to  the  mortgagee  but  alfo  to 
the  mortgagor,  the  fame  feems  now  remedied  by  the  7  G.  2.  c.  20., 
which  reciting,  that  whereas  mortgagees  frequently  bring  aftlons 
of  ejedlment  for  the  recovery  of  lands  and  ellates  to  them  mort- 
gaged, and  bring  a6lions  on  bonds  given  by  mortgagors  to  pay 
money  fecured  by  fuch  mortgages,  and  for  performing  the  cove- 
nants therein  contained ;  and  likewife  commence  fuits  in  his  ma- 
jefty's  courts  of  equity  to  foreclofe  their  mortgagors  from  redeem- 
ing their  eft.ates  *,  and  the  courts  of  law,  where  fuch  ejedlments 
are  brought,  have  not  power  to  compel  fuch  mortgagees  to  accept 
the  principal  money,  and  interefl:  due  on  fuch  mortgages,  and 
cofts,  or  to  fl:ay  fuch  mortgagees  from  proceeding  to  judgment 
and  execution  in  fuch  adlions,  but  fuch  mortgagors  muft  have  re- 
courfe  to  a  court  of  equity  for  that  purpofe  ;  in  which  cafe  the 
courts  of  equity  do  not  give  relief  until  the  hearing  of  the  caufe  j 
for  remedy  thereof,  and  to  obviate  all  objections  relating  to  the 
lam.e,  it  is  enacted,  "  That  where  any  a6lion  fhall  be  brought  on 
*'  any  bond  for  the  payment  of  the  money  fecured  by  fuch  mort- 
<*  gage,  or  performance  of  the  covenants  therein  contained  •,  or 
*'  where  any  action  of  ejecSlment  fli.ill  be  brought  in  any  of  his 
"  majefty's  courts  of  record  at  Wejlminjiery  or  in  the  court  of 
**  fcflions  in  Wales,  or  in  any  of  the  fuperlor  courts  in  the  coun- 
*<  ties  palatine  of  Chejler^  LancaJIer,  or  Durhatn,  by  any  mort- 
"  gagee  or  mortgagees,  his,  her,  or  their  heirs,  executors,  ad- 
**  miniilrators  or  afTigns,  for  the  recovery  of  the  pofTeflfion  of  any 
**  mortgaged  lands,  tenements,  or  hereditaments,  and  no  fuit  (hall 
"  be  then  depending  in  any  of  his  majelty's  courts  of  equity,  in 
*'  that  part  of  Great  Britain  called  England,  for  or  touching  the 
<♦  foreclofing  or  redeeming  fuch  mortgaged  lands,  tenements,  or 
*'  hereditaments  -,  if  the  perfon  or  perfons  having  right  to  redeem 
**  fuuh  mortgaged  lands,  tenements,  or  hereditaments,  and  who 
"  {hall  appear  and  become  defendant  or  defendants  in  fuch 
*'  adlion,  Ihall,  at  any  time  pending  fuch  aftion,  pay  unto  fuch 
*'  mortgagee  or  mortgagees,  or,  in  cafe  of  his,  her,  or  their  re- 
"  fufal,  fhall  bring  into  court,  where  fuch  adion  fliall  be  depend- 
«  ing,  all  the  principal  money  and  iniereft  due  on  fuch  mort- 
*'  g^J^^T  ^"^  ^'f^  ^11  i\.\ch.  cofl:s  i!S  have  been  expended  in  any  fuit 
*'  or  fuits  at  law  or  in  equity,  upon  fuch  mortgage,  (fuch  money 
**  for  principal,  interefl;,  and  colts,  to  be  afcertained  and  com- 
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"  puted  by  the  court  where  fuch  a£lion  is  or  fhall  be  depending, 
**  or  by  the  proper  officer  by  fuch  court  to  be  appointed  for  that 
**  purpofe,)  the  money  fo  paid  to  fuch  mortgagee  or  mortgagees, 
*'  or  brought  into  fuch  court,  (hall  be  deemed  and  taken  to  be  in 
**  full  fatisfadion  and  difcharge  of  fuch  mortgage ;  and  the  court 
"  ftiall  and  may  difcharge  every  fuch  mortgagor  or  defendnnt  of 
*'  and  from  the  fame  accordingly  j  and  ihall  and  may,  by  rule  or 
"  rules  of  the  fame  court,  compel  fuch  mortgagee  or  mortgagees, 
"  at  the  cods  and  charges  of  fuch  mortgagor  or  mortgagors,  to 
**  affign,  furrender,  or  reconvey  fuch  mortgaged  lands,  tenements, 
'*  and  hereditaments,  and  fuch  eftate  and  interelt,  3S  fuch  mort- 
"  gagee  or  mortgagees  have  or  hath  therein,  and  deliver  up  all 
"  deeds,  evidences,  and  writings  in  his,  her,  or  their  cuftody,  re- 
*♦  lating  to  the  title  of  fuch  mortgaged  lands,  tenements,  and  he- 
*'  reditaments  ;  and  fuch  mortgagor  or  mortgagors  who  fliall  have 
"  paid  or  brought  fuch  monies  into  the  court,  his,  her,  or  their 
"  heirs,  executors,  or  adminiftrators,  or  to  fuch  other  perfon  or 
"  perfons  as  he,  (he,  or  they  Ihall  for  that  purpofe  nominate  or 
'*  appoint." 

§  2.  "  And  where  any  bill  or  bills,  fuit  or  fuits  fhall  be  filed, 
*'  commenced  or  brought,  in  any  of  his  Majefly's  courts  of  equity 
**  in  that  part  of  Great  Britain  called  Enghwcl^  by  any  perfon  or 
**  perfons  having  or  claiming  any  eftate,  right,  or  intereft  in  any 
**  lands,  tenements,  or  hereditaments,  under  or  by  virtue  of  any 
"  mortgage  or  mortgages  thereof,  to  compel  the  defendant  or  de- 
*'  fendants  in  fuch  fuit  or  fuits,  (having  or  claiming  a  right  to 
*'  redeem  the  fame)  to  pay  the  plaintiff  or  plaintiffs  in  fuch  fuit 
"  or  fuits  the  principal  money  and  intereft  due  on  any  fuch 
**  mortgage,  or  the  principal  money  and  intereft  due  on  fuch 
*'  mortgage,  together  with  any  fum  or  fums  of  money  due  on 
*'  any  incumbrance  or  fpecialty,  charged  or  chargeable  on  the 
"  equity  of  redemption  thereof;  and,  in  default  of  payment 
"  thereof,  to  foreclofe  fuch  defendant  or  defendants  of  his,  her,  or 
**  their  right  or  equity  of  redeeming  fuch  mortgaged  lands,  tene- 
"  ments,  or  hereditaments;  fuch  court  and  courts  of  equity 
"  where  fuch  fuit  or  fuits  fnall  be  depending,  upon  application 
"  made  to  fuch  court  by  the  defendant  or  defendants  in  fuch  fuit, 
"  having  a  right  to  redeem  fuch  mortgaged  lands,  tenements,  or 
*'  hereditaments,  and  upon  his  or  their  admitting  the  right  and 
*'  title  of  the  plaintiff  or  plaintiffs  in  fuch  fuit,  may  and  fliall,  at 
"  any  time  or  times  before  fuch  fuit  or  caufe  fhall  be  brought  to 
"  hearing,  make  fuch  order  or  decree  therein,  as  fuch  court  or 
'*  courts  might  or  could  have  made  therein,  in  cafe  fuch  fuit  or 
"  caufe  had  then  been  regularlv  brought  to  hearing  before  fuch 
*'  court  or  courts ;  and  all  parties  to  fuch  fuit  or  fuits  fhall  be 
**  bound  by  fuch  order  or  decree  fo  made,  to  all  intents  and 
"  purpofes,  as  if  fuch  order  or  decree  had  been-  made  by  fuch 
**  court  at  or  fubfequent  to  the  hearing  of  fuch  caufe  or  fuit; 
"  any  ufage  to  the  contrary  thereof  in  anywife  notv/ithRand- 
«*  ing." 

VoL.V.  H      •  §3.  Pro- 
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§  ■^.  Provided  a!\vnyr.,  "  Thnt  this  a£l,  or  any  thing  herein  Con- 
"  t.-iined,  fhall  not  extend  to  .uiy  cafe,  where  the  perfon  or  per- 
•*  Ions,  againft  whom  the  redemption  is  or  fliall  be  prayed,  fliall 
*«  (by  writing  under  his,  her,  or  their  hands,  or  the  hand  of  his, 
*'  her,  or  their  attorney,  agent,  or  folicitor,  to  be  delivered  before 
**  the  money  fhall  be  brought  into  fuch  court  at  law,  to  the  at- 
*'  torncy  or  folicitor  for  the  other  fide)  infifl  either  that  the  party 
*'  praying  a  redemption  has  not  a  right  to  redeem,  or  that  the 
«  premifes  are  chargeable  with  other  or  different  principal  funis 
**  than  what  appear  on  the  face  of  the  mortgage,  or  fliall  be  ad- 
**  mitted  on  the  other  fide ;  nor  to  any  cafe  where  the  right  of 
*'  redemption  to  the  mortgaged  lands  and  premifes  in  queftion, 
**  in  any  caufe  or  fuit,  fliall  be  controverted  or  queflioned,  by  or 
*'  between  different  defendants  in  the  fame  caufe  or  fuit ;  nor 
**  (hall  be  any  prejudice  to  any  fubfequent  mortgagee  or  mort- 
**  gagees,  or  fubfequent  incumbrancer;  any  thing  in  this  act  to 
*•  the  contrary  thereof  in  anywife  notwithflanding." 
Vatcs  T.  [On  a  bill  brought  to  redeem  a  mortgage  of  long  (landing,  an 

Hambly,  objedicu  was  made  for  want  of  parties  ;  namely,  that  as  there  had 
aAtic.  237.  ^^^^  ^^^  abfolute  conveyance  made  of  this  eftate  by  the  mortgagee 
without  any  claufe  of  redemption,  with  fevcral  limitations  over, 
the  perfons  in  remainder  under  this  conveyance  ought  to  have  been 
parties.  £t  per  curiam— -When  a  mortgagee,  who  has  a  plain  re- 
deemable intereft,  makes  feveral  conveyances  upon  trt/JI,  in  order 
to  entangle  the  affair,  and  to  render  it  difficult  for  a  mortgagor 
or  his  reprefentatives  to  redeem,  then  it  is  not  neceffary  that  the 
plaintiff  fhould  trace  out  all  the  perfons  who  have  an  interefl  in 
fuch  trufts  to  make  them  parties.  But,  where  the  redemption  de- 
pends upon  equitable  circumflances,  and  the  plaintiff  is  not  in  the 
common  cafe  of  redemptions,  and  where  the  mortgagee  in  fee  has 
made  an  abfolute  conveyance  with  feveral  limitations  and  remain- 
ders over,  the  decree  cannot  be  complete  without  bringing  at  leaft 
the  firft  tenant  in  tail  before  the  court. 
Fsiu.  H,  the  elder,  and  j^.  the  younger  (his  fecond  fon)  by  furrender, 

^r^"'r  conveyed  the  reverfion  of  copyhold  eftates  (after  the  deceafe  of 
Chan.' 27V  ^-  th^  elder)  to  £.  in  fee,  fubjedl  to  redemption  on  the  payment 
of  30  /.  and  interefl,  and  B.  was  admitted  tenant  to  the  land. 
The  eflate  was  afterwards  charged  with  a  farther  fum  lent  to  H. 
the  elder,  and  H.  the  younger  by  B.  Then  H.  the  younger,  who 
furvived  his  father,  devifed  the  eftate  to  S.  H.,  fubje£l  to  tlic 
mortgage,  and  died.  Afterwards  S.  H.  furrcndered  the  fame 
eftate,  fubje£l  to  the  firft  mortgages,  to  F.  in  fee,  to  fecure  the 
repayment  of  a  fum  borrowed  of  F.  by  himfelf.  And  by  a  deed 
bearing  even  date  with  the  laft-mentioned  furrender,  the  ufes 
thereof  were  declared  to  be  in  truft  to  fell  the  fame,  and  in  the  firft 
place  to  pay  himfelf  the  money  by  him  advanced,  with  intereft, 
and  to  pay  the  furplus  to  S.  //.,  his  heirs,  executors,  or  admi- 
niftrators.  F.  was  admitted  tenant  to  the  lord.  Then  B.,  the 
firft  mortgagee,  entered  into  poffeffion  of  the  faid  copyhold 
eftates.     S.  H.  died,  leaving  R,  H.  oi  Baltimorey  in  the  province 

of 
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of  Maryland^  his  heir  at  law.  F.  filed  a  bill  agairift  B.  and  R.  /f., 
charging  the  latter  to  be  abroad  in  America,  and  praying  an  ac- 
count of  what  was  due  to  B.  for  principal  and  intereft,  and  that 
B.  might  account  for  the  rents  and  profits,  and  pay  to  Fi.  what 
fliould  appear  to  be  due  to  him,  after  paying  fuch  principal  and 
intereft  ;  and  in  cafe  that  fhould  not  be  futficient  to  fatisfy  i^.'s 
demand,  that  the  eftate  might  be  fold,  and  proper  parties  join  for 
that  purpofe,  and  F.  be  paid  out  of  the  purchafe-money,  and  the 
refidue  paid  and  applied  as  the  court  ihould  direct.  B.  by  his 
anfwer  acknowledged  the  poflefllon,  and  faid,  that  he  was  ready 
to  account  to  fuch  perfcn  as  (hould  appear  to  be  entitled  to  the 
equity  of  redemption  ;  but  that  he  did  not  know  who  was  fo  en- 
titled, not  knowing  what  was  become  of  T.  H ,  whether  he  wag 
living  or  dead,  or  whether  he  was  ever  married,  or  had  left  any 
cliild  or  chi'dren.  One  queftion  which  arofe  in  the  caufe  was, 
Whether  there  were  proper  parties  before  the  court,  the  fuppofed 
heir  at  law  of  T.  H.y  the  mortg;.gor,  being  in  America,  and  his 
perfonal  reprefentative  not  being  before  the  court  ?  On  the  part 
of  F.  it  was  infifted  that  there  were  fufficient  parties ;  that  B  had 
the  real  pledge  in  his  hands,  and  although  there  might  be  a  con- 
tra6l  between  the  heir  and  the  executor,  that  did  not  affedl  him. 
Between  the  firft  and  fecond  mortgagees,  it  was  not  necefTary 
to  make  the  mortgagor  a  party.  All  the  decree  was  redemption  of 
the  firft  mortgage,  and  a  conveyance  to  the  fecond,  not  on  account 
of  rents  and  profits,  unlefs  the  mortgagee  was  in  pofl'eflion.  That 
neither  the  mortgagor,  nor  the  firft  mortgagee  were  hurt  by  its 
being  unnecefTary  to  make  the  mortgagor  a  party  to  the  bill  be- 
tween them  ;  for  the  firft  mortgagee  was  liable  to  no  farther  ac- 
count to  the  original  mortgagor,  the  fecond  mortgagee  being  bound 
only  to  make  him  juft  allowances,  and  if  he  ihould  do  otherwile, 
being  liable  to  all  charges  which  might  have  been  made  againft 
the  firft  mortgagor  in  his  account  with  the  original  mortgagee. 
Sed per  curiam — It  is  impodible  that  a  fecond  mortgagee  fhould 
come  into  this  court  againft  the  firft  mortgagee,  without  making 
the  mortgagor  or  his  heir  a  party.  The  natural  decree  is,  that 
the  fecond  mortgagee  (hall  redeem  the  firft  mortgagee,  and  that 
the  mortgagor  ftiall  redeem  him  or  ftand  foreclofed.  It  therefore 
ffiuft  be  necellary  to  have  the  real  reprefentative  before  the 
court,  though  it  is  not  neceflary  to  have  his  perfonal  repre- 
fentative. 

Where  a  mortgagee  aftigns  without  the  mortgagor's  joining,  Hilly, 
the  heir  of  the  mortgagor,  on  preferring  a  bill  to  redeem,  has  ^'^^^' 
no  occafion  to  bring  the  original  mortgagee  before  the  court, 
for    the    aflignee    as    ftanding    in   his  place  will  be  decreed  to 
convey. 

Where  the  mortgage  is  of  money  in  the  ftocks,  or  the  like,  Lockwood 
no  decree  of  foreclofure  is  neceflary  ;  therefore,  where  a  bill  was  ^'^j'^"' j, 
brought  in   1729  by  the  plaintiff,  to  redeem  the  fum  of  2500/.  But,itis 
Eaji-India  ftock,  transferred  to  the  defendant  in  1708,  for  the  fe-  obfervable 
curing  the  fum  of  2000/.  and  intereft;  the  defendant  having  ^"g^'j-^.^,^* 
executed  a  defeazance,  whereby  he  obliged  himfelf  tc  transfer  the  „fe^  that; 

H  %  ftock 


th*  period  of  ftock  on  pnyment  of  the  2000/.  and  interefl:,  on  the  2d  of  jfitty 

time  hjd  followiiig  the  mortgage  of  it ;  the  Lord  Chancellour  faid,  this 

twee'^^'^the  was  a  very  plain  cafe  for  the  defendant.     In  a  mortgage  of  land, 

mortgage  a  bill  of  foreclofure  ought  to  be  brought,  but   on  a  mortgage  of 

and  the  bill  (^qj-Jj^  \^  ^jis  not  neccfTiry,  and  therefore  a  ftrong  reafon  for  the 

IfJrwhkh,  mortgagor's  departing  from  the  right.     And  the  (lock  having  in- 

it  will  be  creafed  in  value,  vi  hich  is  a  mere  accident,  will  he  no  inducement 

(hewn here.  ^^  ^  court  of  equity  to  decree  a  redemption. 

after,  a  court  •       '  ' 

of  equity  lefufes  iisaid  to  a  mortj;j.£or,  unleA  under  fpecial  circumllances.     a  Pow.  Mortg.  284. 

Lowev.  If  there  be  feveral  mortgngces  of  an  entire  thing  mortgaged, 

M^'fg^'^i  they  muil  all:  be  made  parties  to  the  bill  of  foreclofure.  This  vi^as 
Rep^Ch  ht\i\  to  be  neccfl'iry  in  the  cafe  of  Loiue  v.  Morgan^  where  a  fhare 
368.  of  Civetit-Garden  theatre  having  been  mortgaged,   the  mortgagee 

afligned  the  mortgage  to  a  trultee,  in  trufl:  for  three  perfons,  who 
contributed  equal  proportions  of  the  money.  One  of  the  three 
filed  a  bill  to  foreclofe  the  equity  of  redemption.  The  caufe  was 
opened  as  a  common  bill  of  foreclofure,  and  the  ordinary  decree 
pronounced  ;  but  the  Regifhrar  finding  fome  difficulty  in  drawing 
up  the  decree,  applied  to  the  Lord  Chancellour,  who  faid,  it  was 
a  new  cafe  in  refpedt  of  their  being  joint-tenants,  and  that  it 
would  be  impofTible  for  one  to  foreclofe,  without  making  the 
other  two  parties.  The  caufe  therefore  ftood  over  for  that 
purpofe. 
fTobartv.  In  a  bill  to  foreclofe,  tlie  cafe  was: — A.  made  a  mortgage  for 

Abbat,  iP.  a  term  of  five  hundred  years,  for  fecurlng  three  hundred  and  fifty 
*^'     pounds  and  interefl;  to  B.,  who,  fo  long  before  as  1705,  afligned 
the  term  to  C,  redeemable  by  himfelf,  on  the  payment  of  300  /, 
B.  died  ;  C.  brought  a  bill  againll  A.  to  redeem,  or  be  foreclofed  ; 
and  though  but  a  derivative  mortgagee,  yet  he  did  not  make  the 
reprefentatives  of  B.y  the  original  mortgagee,  parties.     Et  per  cur. 
Here  is  plainly  a  want  of  proper  parties  ;  B.  had  a  right  to  redeem 
C;  and  to  prevent  another  account,  as  to  what  is  due  upon  the 
original  mortgage,  his  reprefentatives  ought  to  be  before  the  court. 
Bonhara  V.         Courts  of  equity  will  never  decree  a  foreclofure,  until  the  period 
Newcomb,     United  for  payment  of  the  money  be  pafTed,  and  the   eftate,  in 
iVern.zjai  confequcnce  thereof,  forfeited  to  the  mortgagee;  for.it  cannot 
S.C.  fufra.    fhorten  the  time  given  by  exprefs  covenant  and   agreement  be- 
tween the  parties,  as  that  would  be  to  alter  the  nature  of  the  con- 
tra(fl:,  to  the  injury  of  the  party  affctled  thereby. 

On  a  bill  for  foreclofure,  the  title  of  the  mortgagee  cannot  be 
invelligated  ;  but  he  will  be  left  to  purfue  legal  means  to  eftablifli 
Art^ny-        it.     And,  therefore,  where  a  mortgagee  fued  to  have  his  money, 
inous,  aCh.  pj.  t}-,^^  (j^g  defendant  fliould  be  barred  of  his  equity  of  redemption; 
''••'4+-       -J.  liappc,-ied  that,  by  fubfequent  orders,  pofieition  was  diredled  to 
be  given  to  the  mortgagee,  and  contempt  profecuted  for  not  de- 
livering it  accordingly  ;  upon  wliich,  the  heir  of  the  mortgagor 
fet  forth  a  title  in  liis  examination,  that  the  mortgagee  would  have 
debated,  but  he  was  not  admitted  ;  it  being  infilled,  that  the  courfc 
of  the  court,  upon  fuch  a  bill,  was,  and  the  court  could  go  no  far- 
ther than,  to  take  away  the  equity  of  redemption,  and  leave  the 

mortgagee 
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mortgagee  to  fuch  title  as  he  had  at  law,  but  could  not  amend 
it  j  which  the  Lord  Chancellour  agreed  to,  and  dilcharged  the 
contempt. 

A    mortgagee  may  bring  an  ejectment,  at  law,  at  the  fame  Booth  t. 
time  that  he  hath  a  bill  of  foreclofure  depending;  for  he  will  not  ^°°'-^' 
be  prevented  from  purfuing  a!/  his  remedies  for  the  recovery  of    '     '  ^'^ 
his  debt. 

But  fpecial  circumftances  mny  arife,  which  will  take  the  cafe 
out  of  the  common  rule,  and  induce  the  court  to  grant  an  injunc- 
tion, to  (lay  proceedings  upon  the  ejectment.  Thus,  where  a  bill  Ibid, 
was  brought  by  the  plaintiff  againfl  the  defendant,  for  an  account 
of  the  rents  and  profits  of  an  eftate,  during  the  time  that  he  was 
guardian  to  the  plaintiff's  brother,  and  for  an  injun£tion  to  ilay 
proceedings  upon  an  ejectment  for  the  poffeffion  thereof,  it  being 
mortgaged  to  him  ;  the  court,  becaufe  he  was  proceeding  to  fore- 
clofe  the  equity  of  redemption,  it  being  entangled  with  an  account 
of  the  perfonal  eftate,  agreed  to  grant  an  injundlion,  provided 
the  plaintiff  confented  to  give  fecurity  to  redeem. 

Although  a  mortgagee  be,  of  right,  entitled  to  a  decree  for  fore-  Saunders  t. 
clofure,  after  the  eftate  becomes  forfeited,  if  he  adl  fairly,  yet,  if  Dehew, 
there  be  any  injuftice  in  the  cafe,  the  court  may  refufe  fuch  de- 
cree. Thus,  where  a  mortgagee,  having  notice  of  a  voluntary 
fettlement,  procured  the  truftees  of  the  eftate  to  convey  to  him  to 
prote£t  his  incumbrance  ;  the  court,  on  a  bill  filed  by  him  to 
foreclofe  the  children  claiming  under  the  fettlement,  refufed  to 
do  fo ;  faying,  that  if  he  might  be  fuffered  to  protedl  himfelf  by 
getting  in  the  legal  eftate,  they  would  not  carry  it  on  by  a  decree 
in  equity  to  foreclofe. 

A  mortgagee  of  a  copyhold  eftate,  who  is  not  in  poffeffion,  may  Sutton  7. 
exhibit  his  bill  againft  a  mortgagor,  before  admittance,  for  a  de-  ^^one, 

-  "Z  AclCt  IOI4 

cree  of  foreclofure;  and,  after  he  has  obtained  fuch  a  decree, 
may  bring  his  ejeftment  for  the  poffeffion  of  the  mortgaged 
premifes. 

Where  a  mortgagee  is  made  party  tp  a  bill,  praying  relief  is  the  Cholmiey  v. 
fame  thing  as  praying  to  redeem,  for  redemption  is  the  proper  re-  S"';'^''^^*   r 
lief;  and  if,  upon  a  reference  to  a  Mafter  to  fee  what  is  due  for  Oxford, 
principal,  intereft,  and  cofts,  the  plaintiff  does  not  redeem  the  zAtii.  267. 
mortgagee,  the  court  vj'iW,  on  his  application,  difmifs  the  bill,  as 
againil  him,  which  is  equivalent  to  decreeing  a  foreclofure. 

If  the  htir  of  the  mortgagee  exliibit  a  bill  to  have  the  mort-  P''^*"  ^• 
gagor  pay  the  money,  or,  to  be  decreed  to  make  farther  affurance,   jc^xL'  <i. 
and  be  foreclofed  of  redemption  ;  it  is  a  good  caufe  of  demurrer, 
that  the  executor  of  *'the  mortgagee,  who  may  have  title  to  the 
mortgage-money,  is  no  party. 

And,   fince  it  has  been  determined  that,  in  all  mortgages,  the  Meeker  v. 

money  belongs  to  the  executor  or  adminiftrator,  and-  not  to  the  "^f"/""' 
1    •       T  •  1     1        •  1        »  1     2Ch.Ca.29. 

neir  ;  it  it  comes  out,  upon  the  hearing,  that  the  executor  or  ad- 
miniftrator are  not  parties,  the  plaintiff  in  the  caufe  cannot  he 
permitted  to  proceed. 

The  executor  of  the  mortgagor  need  not  be  party  ;  for  where,  Dunconih 
on  a  bill  brought  by  a  mortgagee  ag.inft  xki  mortgagor  to  fore-  'p^^'lj}^^' 

H  3  clofe,  ^33i„„^"e*s. 
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clofe,  it  was  obje£led,  that  he  ought  to  have  been  a  party,  as  It 
did  not  appear,  but  that  he  might  have  paid  the  debt ;  it  was  held 
by  the  Mafler  of  the  Rolls  and  tiie  Regiltrar,  that  there  was  no 
nccefhty  to  make  him  party  ;  becaufe,  the  bill  being  on/y  to  fore- 
clofe  the  equity,  the  plaintiff  need  on/y  make  him  a  party  that  had 
the  equity,  viz.  the  heir;  and  the  courfe  was  lo  ;  neither  was  the 
mortgagee  any  ways  bound  to  intermeddle  with  the  perfonal 
ellate,  or  to  run  into  an  account  thereof  j  and,  if  the  heir  would 
l>ave  the  benefit  of  any  payment  made  by  the  mortgagor  or  his  ex- 
ecutor, he  muft  prove  it. 
Ciarkfon  v.  But  a  foreclofure,  obtained  on  a  bill  exhibited  by  the  heir  at 
Bowyerffd/.  j^^^  ^yjjj  ]^q  binding,  although  the  executor  or  adminiftratorbe  not 

» Vcrn.  66.  '  r  r     \  i      •    tl  r      i 

a  party  ;  for  it  the  executor  or  admnnltrator  or  the  mortgagee 

fhould  afterwards  come  againft  the  heir  of  the   mortgagee,  to 

have  the  benefit  of  the  mortgage,  the  heir,  in  cafe  the  land  be 

worth  more  than  the  money,  may  pay  him  the  money,  and  take 

the  benefit  of  foreclofure  to  himfeif. 

Clobeer  ux.       "Where  the  heir  of  the  mortgagee  had  foreclofed  the  mortgagor, 

c  rfn'  °^      ^^^  executor  of  the  mortgagee  being  no  party  ;  upon  a  bill  by  the 

cited  in' the    executor,  againil  the  heir  of  the  mortgagee,  and  againft  the  mort- 

iaii  cafe.       gagor,  the  land  was  decreed  to  the  executor. 

But  it  i$  oh- 

fei  vab.e  that,  in  ihis  cafe,  the  heir  made  no  offer  to  pay  the  itiortg age- money  to  the  executor,  which  is 

the  baCa  of  the  refoivjtion  in  the  former  cafe. 

Senhoufe  v.        A  plea  of  a  decree  for  foreclofure  in  the  common  form,  with 

^y'»  an  averment  of  non-payment  of  the  money,  ^c.y  but  no  final  order 

'        '  for  fcreclofitre,  on    appeal   from   Lord  King,  was  held  not  to  be 

good  ;  for,  although  fuch  plea,  artd  length  of  time,  might  be  a 

good  defence,  yet,  as  a  plea,  it  could  not  ftand  for  want  of  a  final 

order. 

Anony-  On  a  decree  to  foreclose  at  a  period  certain,  the  computation  of 

anous,  Bar-    ^j^ig  mM^i  be  according  to  calendar  months,  and  not  according  tQ 

aEq.  Ca.     lunar  ones. 

Abr.  605.  p.  38.  S.  C. 

»Atlc.  101.        Although  v/here  there  is  a  clear  tenancy  In  tail,  there  Is  no 
occafion  for  the  remainder-man's  being  a  party  to  a  bill  of  fore- 
clofure, yet,  if  there  be  an  exprefs  eftate  for  life,  the  remainder- 
man ought  to  be  a  party, 
Dnper  ff  al.       If  there  be  many  incumbrancers,  fome  of  whom  are  not  made 
*,'i/""'"^*    parties  to  a  bill  to  foreclofe,  the  plaintiff,  in  the  bill,  may  notwith- 
xVern.^xS.  ft'^nding  foreclofe  fuch  defendants  as  he  has  brought  before  the 

pourt. 
Sherman  t.        But  thofe  not  parties  to  the  fuit,  will  not  be  bound  by  fuch 
^u^o'^cT  decree. 

Ch.S4.  S.  C. 
Nelfon's  Rep.  7J. 

How  V.  vi-  If  there  be  tenant  for  life,  reverfion  In  fee,  and  he  in  reverfion 
gures,  1  Ch.  mortgage  his  eftate  in  fee,  and  the  mortgagee  devife  it,  the  de- 
I  Eq.  Ca.  vifee  may  bring  his  bill  to  foreclofe  againft  the  mortgagor,  and 
Abr,  31!  5.  need  not  make  the  heir  of  the  devifor  a  party  \  becaufe  he  hath 
fio  intereft  in  the  land,  it  being  all  devifed  away  from  him  ',  and 
therefore  the  dcvifte  need  only  foreclofe  the  mortgagor, 

So, 


So,  where  there  is  a  clear  tenancy  in  tail,  there  is  no  occafion  for  Sattjo  y. 
the  remainder- man  heing  a  party  to  a  bill  of  foreclofure;  but,  if  Stone, 
there  be  an  cxprels  eftatc  for  life,  the  remainder-man  ought  to  **  '    '"  * 
be  a  party. J 

(F)  Mortgagees  and  their  AfTignees,  how  to  account, 
and  what  Allowances  to  make. 

'TT'HE  mortgagee  is  anfwerable  in  equity,  when  he  comes  into  CKjo.  Ca. 
■*■     the  pofl'eflion  of  lands,  for  the  profits  he  has  made  of  the  ^5^* 
lands,  and  not  for  the  profits  which  he  might  have  made,  unlefs      '^'^'  ■*' 
there  be  fraud  ;  for  it  is  the  fault  and  laches  of  the  mortgagor, 
that  he  would  let  the  lands  lapfe  into  the  hands  of  the  mortgagee, 
by  the  non-payment  of  the  money,  and  when  they  do,  he  is  only 
a  bailiff  for  what  he  aftually  receives,  but  is  not  bound  to  the 
trouble  and  pains  of  making  the  beft  of  what  is  another's. 

And  therefore  a.  mortgagee  Ihall  not  be  bound  by  any  proof,  Vem.  45, 
that  the  land  was  worth  lo  much,  unlefs  it  can  like  wife  be  proved 
that  he  did  a£lually  make  fo  much  of  it,  or  might  have  done  fo 
had  it  not  been  for  his  wilful  default;  as,  if  he  turned  out  a  fuf- 
ficient  tenant  that  held  it  at  fo  much  rent,  or  refufed  to  accept  a 
fuflicient  tenant  that  would  have  given  fo  much  for  it. 

[If  the  mortgagor  make  proof  that  the  ellate  was  let  ztfuch  a  Black'ock 
price,  whilll  in  ti.e  hands  of  the  mortgagee,  that  will  be  deemed   "  Barne;, 
the  rate  at  which  it  was  let  the  whole  time,  unlefs  the  mortgagee   .! ' 
{hew  the  contrary,  which  it  is  in  his  power  to  do,  as  being  let  by 
him. 

Where  mortgagees  or  truflees  manage  the  eftatc  themfelves,  Bonithon  v. 
there  is  no  allowance  to  be  made  them  for  their  care  and  pains  ;  ^^^"^ ^^^ 
but,  if  they  employ  a  fkilful  bailiff,  they  will  be  allowed  fuch  fums  3  Atk.  sisl 
as  they  have  paid  him  \  for  a  man  is  not  bound  to  be  his  own 
bailiff. 

And  though  there  be  a  private  agreement  between  the  mort-  French 
gagee  and  the  mortgagor,  for  an  allowance  for  the  mortgagee's  ^■"■°"> 
trouble  in  receiving  the  rents  and  profits  of  the  eflate,  yet  the 
court  will  not  carry  it  into  execution,  for  equity  will  not  allow 
him  any  more  than  his  principal  and  interelt. 

A  mortgagee  in  pofTefhon  is  not  obliged  to  lay  out  money  any  3  Atk.  518. 
farther  than  to  keep  the  eftate  in  necelTary  repair  -,  but,  if  a  mort- 
gagee hath  expended  any  fum  of  money  in  fupporting  the  right  of 
the  mortgagor  to  the  eftate,  where  his  title  hath  been  impeached, 
the  mortgagee  may  certainly  add  this  to  thd  principal  of  his  debt, 
and  it  will  carry  intereft.] 

If  a  mortgagee  in  pofTefTion  afligns  over  his  mortgage  without  3  Chan.  Ca, 
atTent  of  the  mortgagor,  to  an  infolvent  perfon,  the  mortgagee  is  3-  ^  Kq-  Ca> 
bound  to  anfwer  the  profits  both  before  and  after  the  affignment,  ^'°^'  ^^^' 
though  aihgned  only  for  his  own  debt  \  for  he  is  under  a  truit  to 
anfwer  the  profits  of  the  pledge,  and  it  is  a  breach  of  truft  to 
afTign  fuch  pledge  to  a  perfon  infolvent.     But  quare^  if  the  mort- 
gagor hides,  fo  that  he  camiot  be  fcrved  with  a  fubptsna  to  fore- 
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clofe,  whether  the  mortgagee  may  not  aflign,  and  not  be  anfwer- 
able  for  the  profits  after  affignment  ? 
Chan.  Ca.         If  the   mortgagee    ailigns  his   mortgage,   and    the    mortgagor 
*7. 2'8.       comes  to  redeem  againil  the  aflignee,  all  monies  really  paid  by 
»VMn\?'    *^^  aflignee,  either  as  principal  or  intereft,  (liall  be  principal  to 
the  aflignee,  and  fliall  bear  interefl: ;  otherwife  it  is,  if  the  aflignee 
had  not  paid  the  money,  and  the.aflignment  was  only  colourable, 
in  order  to  load  the  mortgagor  with  compound  interefl:. 
Vern.  336.        If  a  flranger  get  an  afTignment  of  a  mortgage  for  lefs  than  is 
due,  the  mortgagor,  or  his  heir,  fliall  not  redeem  without  paying 
all  the  money  due  ;  but  if  a  man  purchafes  the  mortgaged  lands, 
without  notice  of  this  incumbrance,  whether  he  has  not  an  equity 
to  redeem  them  for  what  was  really  paid  by  the  ftranger  is  made 
a  qua  re  ? 
Vern. 476.        But  if  there  are  fubfequent  incumbrances,  or  creditors  in  the 
cafe,  a  man  who  buys  in  a  prior  incumbrance,  fliall,  againil  them, 
be  allowed  only  what  he  really  paid,  though  there  was  in  truth  a 
greater  fum  due- 
2Vern.5-6.       If  an  infant,    by  his  guardian,  endeavours  to   overthrow  the 
Ramjdenv.    mortgage  by  a  fuppofed  entail,  and  after  a  fpecial  vcrdi£l,  and 
great  agitation  at  law,    the   mortgagee  prevails,  and  the  infant 
brings  his  bill  to  redeem  ;  the  mortgagee  having  fworn  he  paid 
and  expended  above  120/.  in  defending  his  mortgage  at  law,  al- 
though he  had  but  60/.  cofts  allowed  liim  there,  fliall  not  be  held 
down  to  the  taxation  at  law,  b,ut  fliall  on  the  account  be  allowed 
all  he  laid  out  or  expended  ;   and  if  the  mortgagee  in  this  cafe, 
fearing  that  his  mortgage  would  be  defeated  at  law,  gets  admi- 
niftration,  as  principal  creditor,  in  the  fpiritual  court,  he  fliall  be 
allowed  the  cofts  expended  there  alfo. 
Coppringv.        The  mortgagee  obtained  judgment  in  ejeflment,  and  entered 
Cocke,         Qj^  j.j^g  mortgaged  premifes,  and  thereby  prevented  other  creditors 
that  had   fubfequent  incumbrances  from-  entering,  and  yet  pet;- 
mitted  the  mortgagor  to  take  the  profits;  and  the  other  incum- 
brancers   coming  to  redeem  him,    the    court  ordered,    that  the 
mortgagee  fliould  be:  charged  with  all  the  profits  he  had,  or  might 
have,  received  fince  his  entry. 
Vern.  158.        So,  where  a  bankrupt,  before  he  became  fuch,    had  made  a 
*^7-  mortga^'C  of  his  eftate,  and  the  afllgnees  of  the  fl:atute  brought 

an  eje£lment  for  recovery  of  the  lands  comprifed  in  the  mort- 
gage, and  the  mortgagee  refufed  to  enter,  but  fuflered  the  bank- 
rupt to  take  the  profits,  and  to  fence  againil  the  alfignees  with 
the  mortgage  •,  it  was  held,  that  the  mortgagee  fliould  be  charged 
with  the  profits  from  the  time  of  the  ejcdnient  delivered. 
aVern.401.  A.  mortgaged  the  manor  of  T.  to  B.  to  which  an  advowfon  was 
appendant;  B.  brought  a  bill  to  foreclofe ;  the  church  became 
void,  and  he  likewife  brought  a  quare  inipcdit  at  law ;  and  on  a 
motion  to  fl:ay  the  proceedings  on  the  quare  impedit,  the  court 
held,  that  though  A.  hud  no  bill,  yet  being  ready,  and  offering 
to  pay  the  principal,  inierefl:,  and  coils;  if  ^.  would  not  accept 
his  money,  intereft  fhoyld  ceafe,  and  an  injunftion  to  ftay  pro- 
ceedings on  the  quare  impedit  Ihould  be  granted ;  for  the  mort- 
gagee 


An\h\i\  rt  V 
Dawii/)g 


gagee  can  make  no  benefit  by  prefenting  to  the  cliurcb,  nor  can 
account  for  any  value  in  refpedl  thereof,  to  fink  or  leffen  his  debt; 
and  the  mortgagee  therefore,  in  that  cafe,  is  but  in  the  nature  of 
a  truftee  for  the  mortgagor. 

It  was  decreed,  that  a  mortgagee  having  received  8  /.  per  cent.  Prec.  Ch. 
fince  the  year  1660,  when  the  interell  was  reduced  by  ftatute  5°' Walker 
to  6  /.  per  cent,  fliould  account  for  the  2  /.  per  cent,  over  value  to  [Th^"ca"uVe 
fink  the  principal  mortgage-money.     But,  if  the  principal  and  in-  was  fiift 
tereft  were  overpaid,  the  parties  mull  fliake  hands,  for  there  fhall  ^'■°^.ght  to  a 

,  -       ,.      '^        '  ^  hearing  be- 

bc  no  refundmg.  ■  v  .  .  fore  Lord 

Chancellour  Noriinjham,  on  the  mortgagee's  bill  to  fjrccloft,  and  he  bsing  of  opinion,  that  the  two 
per  cent,  fliouid  go  louards  finking  the  principal,  the  then  plaintiff  difmilTed  his  bill.  Afierwards, 
the  mortgagor  brought  his  bill  tu  redeem,  and  that  coming  to  a  hearing  before  the  Lord  Chancellour 
Jeffries,  he  wa?  of  opinion,  that  the  eight /><'r  cent,  being  p^id,  and  recelv^'d  as  intereft,  no  part  of  it 
ought  to  be  applied  to  fink  the  principal  ;  and  that  the  ftatute  had  no  retr  (peQ  beyond  l56o,  but 
looked  forward  to  contraifts  and  agreements  then  after  to  be  made,  and  not  to  any  contrails  or  agree- 
ments before  that  time,  and  decreed  the  account  to  be  taken  accordingly.  2  Vern  78.  But,  upon  a 
bill  of  review,  Rawlinfon  and  Hutchlns,  Lords  CommifTioners,  held,  that  the  decree  (hould  be  reverfed, 
againft  Lord  Trevor.  2  Ve-n.  145.  It  feems,  however,  to  be  now  fettled,  that  the  fiatu'e  of  12  Ann. 
c.  16.  which  reduces  the  intereft  of  money  to  5/.  ^f>-  cent .  has  not  a  retrofpi'it  to  any  debts  contradled 
before,  but  that  tliey  fhall  carry  interefl  according  to  the  intereft  allowed,  or  agreement  made  at  the  time 
when  the  debt  was  cor.tradled.      I  Eq  Ca.  Abr.  2SS.  j 

A.  makes  a  jointure  of  an  equity  of  redemption,  and  afterwards  Vem.  179. 
becomes  a  bankrupt,  the  commifTioners  afiign  this  equity  of  re-  r"'^*]-*!*!* 
demption,  and  the  affignees  ftate  an  account.  The  jointrefs  brings 
her  bill  to  be  relieved,  alleging  combination  between  the  affignees 
and  the  mortgagee,  and  that  they  had  allowed  more  money  than 
was  due  on  the  mortgage.  Lord  Keeper — The  aflignees  (land  in 
the  place  of  the  hulband,  and  the  account  flated  by  them  ought 
to  be  as  conclufive  as  if  flated  by  the  hufband,  and  the  charge  is 
hot  right  in  the  bill,  being  too  general.  However,  the  plaintiff 
had  leave  to  amend  her  bill. 

Mortgagor  and  mortgagee  fettled  an  account  before  a  mnfler,  Chan.  Ca. 
and  now  a  fubfequent  mortgagee  fues  for  a  new  account,  fup-  ^99- 
pofmg  the  former  account  to  be  falfe,  and  made  by  confent,  but  Deebi^  ^' 
did  not  infill  upon  any  particulars ;  and  the  Lord  Chancellour  de- 
clared, that  the  account  fhould  bind  the  ftcond  mortgagee,  if  the 
fraud  and  collufion  were  anfwered. 

[But  the  account  between  the  mortgagee  and  aflignee  will  not  iChan.  Ca. 
conclude  the  mortgagor ;  but  it  will  be  referred  to  the  Mafter  to  ^^" 
fee   what  was  really  due,  on  making  the  affignment,  and  what 
money  was'  aclually  paid  thereon. 

An  account  on  a  bill  to  redeem  or  foreclofe,  taken  in  a  caufe,  iVez.  16+. 
in  which  tenant  for  life  of  the  equity  of  redemption  is  party,  and 
when  no  other  perfon  is  entitled,  will  be  binding  on  any  contin- 
gent remainder-man,  y/hen  his  title  afterwards  vefts  ;  nor  fliall 
he  open  it,  unlefs  fraud  or  errors  are  (hewn  therein  ;  for  thereby 
accounts  upon  mortgages,  to  which  all  who  can  claim  the  equity 
of  redemption  are  parties,  would  often  be  infinite.  But,  if  a  rea- 
fonable  obje£lion  be  made  againfh  fuch  account,  the  court  will  fo 
■far  open  it.  But  the  court  will  only  give  leave  to  furcharge  and 
falfify  the  account ;  which  often  happens  upon  fettlements,  where 
there  is  tenant  for  life  with  limitations  in  remainder,  upon  a  bill 
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for  an  account,  when  none  but  tenant  for  life  is  in  being,  a  child 
afterwards  coming  in  ejp,  fhall,  if  no  fraud,  only  have  liberty  to 
furcharge  and  faUify. 

And  where  a  man  made  a  mortgage,  and,  after  a  forfeiture  for 
non-payment  of  the  mortgage-money,  married,  and  conveyed  the 
equity  of  redemption  to  truitees,  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  his  wife  for  her  jointure  ;  and  afterwards  became  a 
bankrupt;  and  the  commiflTioners  afligned  the  equity  of  redemp- 
tion in  truft  for  the  creditors,  and  the  afiignees  ftated  an  account 
with  the  mortgagee  :  The  jointrefs  brought  her  bill  to  be  relieved 
againfl  this  account,  alleging,  that  it  was  not  fairly  dated,  but  that 
the  afiignees,  by  combination  with  the  mortgagee,  had  allowed 
more  money  than  was  really  due  on  the  mortgage ;  and  the  de- 
fendant pleaded  this  dated  account :  per  Lord  Keeper,  the  afiignees 
(land  in  the  place  of  the  hufband,  and  the  account  by  them  ftated 
ought  to  be  as  conclufive  as  if  k  had  been  fi:ated  with  the  huf- 
band ;  and  the  bill  is  not  right  in  charging  a  general  fraud  in  the 
Hating  of  this  account,  but  the  plaintifFought  to  have  afligned  par- 
ticular errors  in  the  account. 

Where,  upon  the  aflignment  of  a  mortgage,  the  debt  was  dated 
between  the  afiiignee,  the  mortgagee,  and  fome  of  the  coheirs  that 
were  looked  upon  to  have  a  right  to  the  redemption ;  it  was  in- 
fided,  that  this  ought  to  conclude  the  plaintiff,  who  claimed  as 
devifee  under  the  will  of  the  mortgagor,  as  a  dated  account :  but 
he  being  no  party  thereto,  that  was  over-ruled  by  the  court. 

An  aflignee,  after  feveral  afilgnments,  will  not  be  obliged  to  ac- 
count for  profits  before  his  own  time.  Thus,  where  on  a  bill  to 
redeem  a  mortgage  made  in  1632,  it  was  infided  by  the  defend- 
ant, that  he  came  in  as  an  aflignee  at  the  third  hand,  and  there- 
fore that  it  would  be  hard  to  put  him  to  an  account  then  ;  the 
Lord  Keeper  faid,  that  as  there  had  been  no  dint  put  to  the  time 
at  which  a  mortgage  was  to  be  redeemed,  the  defendant  fhould 
account ;  but,  in  regard  he  came  in  at  an  old  hand,  it  ftiould  not 
be  taken,  but  fo  far  only  as  went  in  difcount  of  his  money,  not  for 
the  furplufage. 

So,  where  lands  were  extended  in  1625,  and  held  in  extent, 
and  then  a  bill  was  exhibited  to  redeem,  and  the  lands  not  being 
rcdeerried,  that  bill  was  difmifled  in  1641  j  afterwards,  he  who' 
had  the  extent,  by  virtue  of  the  difmifllon,  fold  the  premifes  to  the 
defendant,  and  the  plaintiff  having  fince  bought  the  equity  of  re- 
demption, came  to  redeem  ;  the  court,  notwithdanding  the  dif- 
miflion,  and  length  of  time,  ordered  an  account  from  the  purchafe, 
not  from  any  time  before,  but  till  then  the  profits  to  go  againft 
the  intered. 

An  account  taken  by  a  mader  upon  a  decree  in  a  bill  of  revivor, 
brought  by  an  infant  heir,  will  bind  the  heir,  unlefs  he  can  fur- 
charge  or  falfify. 

Infra. 

Where  the  yearly  rents  and  profits  of  an  edate  in  mortgage 
greatly  exceed  the  intered  of  the  money  lent,  reds  are  annually 
made  on  maki;)g  up  the  account,  and  the  furplui  applied  to  fink 
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the  principal.  But  as  this  is  often  attended  with  great  hardfhips 
to  mortgagees  (efpecially  when  the  fum  is  large,  and  the  mort- 
gagee forced  to  enter  upon  the  eftate,  and  then  can  only  fatisfy 
his  debt  by  parcels,  and  is  a  bailiff  to  the  mortgagor,  without  la- 
larv,  fubjeft  to  an  account)  the  Malter  is  not  obliged,  on  every 
fmali  excefs  of  interefl,  to  apply  it  to  fmk.  the  principal ;  nor  has 
the  court  ever  laid  it  down  as  an  invariable  rule,  that  the  dialler 
muft  always,  in  taking  fuch  account,  make  annual  refts. 

It  is  the  conftant  practice  of  the  court  of  Chancery,  in  decrees  2:i:r::oier. 
againft  a  mortgagee  upon  a  bill  for  redemption,  or  againft  an  ex-  ^'rV''o 
ccutor  to  account,  to  direct  it  with  future  words,  to  wit,  to  ac-  ■*       " 
count  for  what  they  have  received,  or  might  have,  if  it  had  not 
been  for  their  own  default ;  and  yet  if  the  perfon,  decreed  to  ac- 
count, receive  any  thing  fuafeguent  to  the  decree,  it  is  inquirable 
before  the  Mafler,  and  the  defendants  is  fuch  cafe  mufl  bring  fuch 
fums  fo  received  to  account. 

Thomas  Odell.,  an  infant,  to  whom  the  equity  of  redemption  of  Baddam  ▼. 
a  mortgage  for  years  defcended  on  the  death  of  his  father,  (who  P*^°^  -°'°' 
had  exhibited  his  bill  in  the  court  of  Exchequer  in  Ireland^  againft  fij^J-^'^iice 
the  mortgagee  and  his  aflignee,   to  redeem  the  premifes,  and  for  h  =  guar- 
an  account  of  the  money  due  on  the  morteage, )  filed  his  bill  of  ""i"'     . 
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revivor  ;  the  caule  was  heard,  and  the  court  decreed,  that  it  Ihould  p^ri.  q^ 
be  referred  to  the  Remembrancer,  to  flate  and  fettle  an  account ;  447- 
who  made  his  report,  that  1883/.  18/.  was  due  for  principal 
and  interejiy  which,  there  being  no  obiedtions  made,  or  exceptions 
taken  thereto,  was  abfolutelv  confirmed.  And  the  caufc  coming 
on  for  farther  hearing,  it  was  decreed,  that  upon  the  mortgagor's 
paying  the  fum  of  1883  /.  i8/.  fo  reported  due,  iv'ith  intereji  fcr 
thefame,  from  the  time  of  the  report  being  confirmed  abfolute,  the 
premlfes  fhoald  be  reconveyed,  and  all  bonds  and  fecurities  de- 
livered up.  Afterwards,  Odell  neglecting  to  pay  the  money  re- 
ported due,  or  any  intertft  for  the  fame,  the  mortgagee,  who  had 
likewife  had  a  fuit  depending,  filed  an  amendment  and  fupple- 
mental  bill,  in  order  to  have  the  benefit  of  the  decree,  by  a  fale  or 
abfolute  foreclofure  ;  and  therein,  in  regard  the  account  of  what 
was  due  on  the  faid  mortgage  had  been  ftated  in  the  former  caufe, 
prayed  to  have  the  benefit  thereof,  and  that  the  account  fhould  be 
taken,  in  his  prefent  fuit,  on  the  foot  of  the  report  or  decree  made 
in  the  former  fuit.  To  this  biJl  Oddl  put  in  his  anfwer,  and 
thereby,  amongft  other  things,  admitted  the  former  report,  decree, 
and  proceedings ;  but  infifted  that,  apprehending  he  was  much 
aggrieved  by  thofe  proceedings,  he  chofe  to  have  his  bill,  upon 
which  the  faid  decrees  were  made,  difmilTed,  rather  than  fubmit 
thereto.  Afterwards,  the  caufe  came  on  to  be  heard,  when  the 
court  declared,  they  were  of  opinion  that  the  defendant,  the 
minor,  was  not  to  be  concluded  bv  the  account  taken  in  the  faid 
former  caufe;  but,  that  the  plaintitT  was  entitled  to  an  account, 
as  between  mortgagor  and  mortgagee  ;  and  therefore  decreed, 
that  it  fhould  be  referred  to  the  Chief  Remembrancer,  or  his  de- 
puty, to  audit,  and  ilate  an  account  between  the  plaintiff  and  de- 
fendant, on  the  foot  of  the  mortgages  and  fecurities  in  the  plead- 
ings 
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ings  mentioned,  in  which  account  both  parties  were  to  have  alt 
juft  allowances.  From  this  decree,  the  mortgagee  appealed,  in- 
filling, that  the  infant  ought  to  be  concluded  by  the  account,  taken 
in  the  former  c'aufe,  on  a  bill  originally  brought  by  his  father,  re- 
vived, and  carried  on  by  himfelf,  confirmed  by  fubfequent  orders 
of  the  court,  and  figned  and  enrolled  j  and  that  he  ought  not  to  be 
permitted  to  waive  or  vary  the  fame,  efpecially  when  neither  fraud 
nor  error  in  the  account  were  even  fuggefted.  And  fo  it  was  ad- 
judged, as  to  that  point,  and  the  decree  reverfed  ;  and  it  was 
farther  ordered,  that  the  account  taken  upon  the  former  decree 
ftiould  ftand,  with  liberty  for  the  infant  to  furcharge,  or  falfify  the 
fame ;  arid  that,  in  cafe  of  any  furcharge,  or  falfification,  the  Re- 
membrancer {hould  dedu6l  fo  much  as  ought  to  be  deduced  on 
account  thereof;  and  that  the  Remembrancer  (hould  carry  on  the 
account  of  ti\Q  fubfequent  intereJI^from  the  time  of  the  confirmntion  of 
the  former  report^  for  the  funi  thereby  reported  due,  after  fuch  de- 
ductions made  thereout  as  aforefaid.] 

J.  S,  mortgaged  his  eftate  to' the  plaintiff,  and  died,  leaving  the 
defendant  his  daughter  and  heir,  who  v/as  an  infant,  and  had 

ChefterfieW  nothing  to  fubfjft  on  but  the  rents  of  the  mortgaged  efkate  j  and 
Lady  the  intereft  being  fufFcred  to  run  in  arrear  three  years  and  a  half, 
the  plaintiff  grew  uneafy  at  it,  and  threatened  to  enter  on  the 
eftate,  unlefs  his  interell  might  be  made  principal ;  upon  which 
the  defendant's  mother,  with  the  privity  of  her  nearell  relations, 
dated  the  account,  arid  the  defendant  herfelf,  who  was  then  near 
of  age,  figned  it ;  and  the  account  being  admitted  to  be  fair,  it  was 
held  by  my  Lord  Chancellour,  that  though  regularly  interell  (hall 

uj^n^re*^  *  not  carry  intereft,  yet  that  in  fome  cafes,  and  upon  foine  circum- 
(lances,  it  would  be  injuftice  if  intereft  fliould  not  be  m.ule  prin- 
cipal ;  and  the  rather  in  this  cafe,  becaufe  it  was  for  the  infant's 
benefit,  who,  without  this  agreement,  would  have  been  deftitute 
of  fubfiftence. 
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due,  unitfi  he  fliewed  caufe  t")  the  contrary  fix  months  after  he  came  of  a^ge.      A  report  was  made>  and 

confirmed,   of  2600/.  due;  and  upon  a  fubferiuent  order  bein^;  made  to  compute  intereft,   the   Lord 

Keeper  doubteJ,  whether  inte.eft  ought  to  be  aliowed  for  the  intereft.   Bennet  v.  Edwards,i  Vern.  392.] 
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[In  general,  intereft  fliall  not  carry  intereft  upon  a  mortgagor's 
figriing  an  account,  whereby  he  admits  fo  much  due  for  intereft  ; 
becaufe  that  of  itfelf  does  not  (hew  any  agreement,  or  intent  to 
alter  the  intereft  or  nature  of  thai  part  of  the  debt,  or  to  turn  it 
into  principal  ;  nor  does  it  appear  to  have  ever  been  fo  deter- 
mined ;  for  it  feenis,  that,  to  make  intereft  on  a  mortgage  princi- 
pal, it  is  requifite  there  fhould  be  a  writing  figned  by  the  parties, 
ihe  eflate  /«  the  land  being  to  be  charged  thereivith. 

Lord  Keeper  North  was  of  opinion,  in  the  cafe  of  Howard  v. 
Harris,  that  if  there  were  a  covenant  in  the  mortgage-deed  for 
payment  of  the  intereft,  upon  which  an  ailion  of  debt  would  lie, 
the  court  would  allow  intereft  on  intereft,  though  no  account  was 
taken  before  a  Mafter.  In  that  cafe,  a  mortgage  for  looo/.  had 
been  made  upon  a  reverfion  ten  years,  and  in  the  deed  there  were 
covenants  for  payment  of  the  principal  and  60  /.  pei-  annum  in- 
tereft. 
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tereft,  and  7  /.  per  atwuni  rent  was  only  referved  ;  and  it  was  S.C.  iVern. 
urged,  that  the  mortgagee,  againft  whom  the  bill  was  exhibited.  [\^^^^^  g 
to  redeem,  ought,  in  this  cafe,  to  have  intereft  upon  intereft, 
otherwife  he  would  be  a  great  lofer.  To  which  it  was  anfwered, 
that  the  bill  had  been  filed  fix  years,  and  thr.t  the  mortgagee  h;id, 
by  anfwer,  oppofcd  the  redemption,  and  therefore,  from  that 
time,  he  had  no  pretence  for  an  allowance  of  intereft  for  his  da- 
mages ;  and  that  it  was  never  known  in  the  court  that  intereft 
upon  intereft  was  at  any  time  allowed  in  fuch  cafe.  But  the  Lord 
Keeper  was  clearly  of  opinion,  that  as  to  fo  much  intereft  as  was 
referved  in  the  body  of  the  deed,  that  fhould  be  reckoned  prin- 
cipal ;  for  it  being  afcertained  by  the  deed,  an  adljon  of  debt 
would  lie  for  it,  and  therefore  it  was  reafonable  that  there  ftiould 
be  damages  given  for  the  non-payment  of  that  money.  As  to 
what  had  been  urged,  that  this  had  never  been  pra(£lifed,  and  that 
there  Wiis  not  any  fuch  precedent  in  the  court,  and  that  if  this 
were  to  be  cftablidied  for  a  rule,  every  fcrivener  would  referve  all 
his  intereft  half-yearly,  from  time  to  time,  as  long  as  the  money 
(hould  be  continued  out  upon  the  fecurity,  which  would  be  to 
change  the  law  and  praclice  of  the  court,  and  make  all  mort- 
gagors pay  intereft  upon  intereft  ;  the  Lord  Keeper  faid,  that  he 
was  clear  in  the  diftindlion  between  debt  and  damages,  and  he 
faw  no  inconvenience  that  could  enfue  \  it  would  ferve  only  to 
quicken  men  to  pay  their  juft  debts.  And  it  was  decreed  accord- 
ingly, that  after  a  deduclion  of  tlie  yearly  rents  of  the  mortgaged 
premifes  out  of  the  6c  /.  a-year,  payable  for  the  intereft,  the  de- 
fendant fiioukl  be  allowed  intereft  for  the  rcfidue  of  the  faid  60 1. 
z-yczr,  for  iiih:ch  the  mcrtgagce  might  \\7i.xe  fued  at  laiv^  and  ;v- 
covered  damag£S.~\ 

If  A.  mortgages  for  450  /.  payable  at  the  end  of  five  years,  with  2  Vern.  135. 
intereft  at  5  /.  per  cent,  in  the  mean  time,  and  about  two  months  be-  ^Udman  v. 
fore  the  end  of  the  five  years,  the  mortgagee  afiignsover  the  mort-    '  '""^  '"™^"' 
gage   for  560/.,  being  the  principal  and  intereft  then  due,  the 
560  A  ftiall  carry  Intereft,  though  the  five  years  were  not  elapfed, 
the  mortgage  being  forfeited  by  the  non-payment  of  intereft. 

[A  bill  was  to  have  the  redemption  of  a  mortgage  of  the  manors  EarlofMac- 
of  B.  and  S.,  in  the  county  .of  C,  which  mortgage  had   been  ^k^fieij  v. 
alTigned  to  F.;  one  point  was,  Whether,  there  being  great  arrears  ,vern!i68. 
due  at  the  time  of  the  aflignment,  which  were  paid  by  F.^  the 
money  paid  for  intereft,  then  in  arrear,  ftiouid  be  reckoned  princi- 
pal as  to  him,  and  carry  intereft  with  it  ?    And  it  was  infifted  for 
tlie  mortgagor,  that  intereft  was  never  made  principal,  in  fuch  cafe, 
unlefs  the  mortgagor  had  joined  in  the  ailignment ;  and  the  cafe  Porter  v. 
of  Porter  and  Hitbbart  was  cited,  where,  in  a  like  cafe,  it  was  de-  f^"^^''^ 
creed   tliat  intereft  fliould  be  reckoned  principal ;  but  the  decree  gg.  *    ^^" 
was  reverfed  in  the  Houle  of  Lords,  becaufe  the  executor  of  the 
mortgagor  was  no  party.     But  the  Lord  Keeper  faid,  that  prece- 
dent could  not  weigh  much  with  him  ;  he  was  of  counfel  there- 
in, and  it  was  hard  in  all  its  circumftances.     For  although  he 
tliought  it  reafonable,  that  the  intereft  paid  upon  the  afTignment 
fliculd  be  re^kinid  principal,  yet  he  would  :\qi  ngw  make  a  new 
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precectent.  TTowevcr,  his  Lordfliip  dire£Jec!  the  defendant's  coun- 
fel  to  fearch  for  precedents,  and  faid,  that  if  they  could  find  any 
one,  he  would  follow  it  in  this  cafe  ;  but  no  fuch  precedent  could 
be  found. 

But,  where  creditors  procure  a  decree  for  fale  of  an  eftate  be- 
fore a  Mafter,  and  one,  (by  confent  of  all  parties  entitled  to  the 
cllate,  being  confirmed  the  beft  bidder  by  authority  of  the  court, 
all  the  incumbrancers  agreeing  he  ihall  be  purchafer)  takes  an 
afiignment  of  all  incumbrances  ;  in  this  cz(ey  he  will  be  a  creditor 
of  the  mortgagor  for  the  whole  fum,  as  well  what  he  paid  for  in- 
tereft  due,  as  for  principal,  together  with  intereft  upon  the  intereft, 
their  confent  being  the  fame  thing,  as  if  they  had  been  made  par- 
ties to  the  affignment. 

But,  where  C,  in  1641  j  made  a  mortgage  in  fee  of  lands, 
worth  about  30/.  per  annum^  to  C,  to  fecure  300/./  in  1652, 
the  mortgagee  took  pofTenion,  and  in  1660  devifed  the  lands  to 
A.;  in  1680  the  devifee  brought  a  bill  to  foreclofe :  the  wife  of 
the  mortgagor  had  recovered  a  third  part,  as  dower,  againft  the 
mortgagee,  fo  that  the  profits  did  not  anfwer  the  intereft  of  the 
money,  which  was  then  S/. per  certt.yznd  there  had  been  infancies 
on  the  plaintiff's  part  for  feveral  years  :  the  Mafter  of  the  Rolls 
decreed  the  plaintiff  to  redeem,  and  pay  8  /.  per  cent,  on/yy  that  being 
then  legal  intereft ;  and  faid,  that,  though  the  profits  were  not 
fufficient  to  anfwer  the  intereft,  yet  the  arrears  could  not  carry 
intereft,  although  the  cofts  and  charges  muft. 

A  Matter's  report,  computing  intereft,  makes  that  intereft  prin- 
cipal, and  to  carry  intereft  ;  for  a  report  is  as  the  judgment  of  the 
court,  and  appoints  a  day  for  the  payment,  carrying  on  intereft: 
to  that  day ;  and  the  party's  difobedience  to  the  court,  in  not 
•  Eq-Ca.  complying  with  the  time  of  payment,  ought  to  fubje£t  him  to 
'^^°'''  intereft. 

But  the  report  muft  be  confirmed  ;  for,  where  A.,  the  defend- 
ant, infifted  that  800  /.  was  owing  to  him,  and,  upon  the  Mafter's 
report,  only  180/.  appeared  due  j  the  court  ordered  intereft  for 
that  fum,  from  the  time  of  confirming  the  report  abfolute,  anj 
not  before  :  becaufe,  until  then,  it  was  not  any  liquidated  fum. 

27.      Atiorney  General  v.  Iflington  Overftert  ct  al.      i  P.  Wms.  376-7.     2  Eq.  Ca. 

Abr.  530. 

Mofeiy,a47.  Where  creditors  are  decreed  to  be  paid  according  to  their  pri- 
ority, if  the  eftate  is  deficient,  the  principal  only  fhall  bear  intereft 
after  the  confirmation  of  th^  report. 

And  although  the  report  he  confirmed,  yet,  if  the  fuit  be  for  a 
fale,  and  not  to  foreclofe,  intereft  fhall  not  carry  intereft,  if  there 
be  other  mortgagees,  and  bond  creditors,  parties  thereto.  Thus, 
the  plaintiff,  a  mortgagee,  brought  a  bill,  in  conjunction  with 
feveral  bond  creditors,  againft  the  heir  at  law  of  the  mortga- 
gor, for  a  file  of  the  mortgaged  premlfes,  and  had  a  decree  ac- 
cordingly, with  a  nii"e6lion  to  pay  the  mortgagee  his  principal  and 
intereft  in  the  firft  place.  The  Mafter  made  a  report  of  a  ftated 
fum  due,  which  was  confirmed  ;  the  mortgagee  then  moved,  that 
the  Mafter  might  compute  fubfequent  intereft  and  cofts  upon  the 
5  ^  fum 
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fum  reported  due.  There  was  not  near  enough  arifing  from  the 
Tale,  to  pay  the  fecond  mortgagee  and  the  bond  creditors.  The  relh 
of  the  creditors  and  the  mortgagor  oppoled  this  motion,  and  en- 
deavoured to  ftiew  a  diftercncc  between  the  prefent  bill  and  a  bill 
.-f  foreclofure,  infifting,  that,  in  the  latter,  the  court  direds  the 
IMafter  to  allow  fubfequent  interefl  upon  the  fum  reported  due, 
becaufe  it  is  a  compenfation  to  the  mortgagee  for  being  kept  out 
of  his  money,  by  the  court's  allowing  time  to  the  mortgagor  to 
redeem;  but  that  here  a  falc  was  diretled  in  the  firft  inftancc, 
and  the  intereft  of  the  other  creditors  was  concerned ;  therefore. 
It  would  be  hard  to  give  interefl  upon  interefl  in  favour  of  one 
creditor,  to  the  prejudice  of  the  refl.  And  the  Lord  Chancellour 
allowed  the  diftindion,  fiiying,  that  it  would  be  rather  too  much 
to  give  fuch  an  advantage  to  the  mortgagee  over  the  refl  of  the 
creditors,  efpecir.lly  as  the  mortgage  carried  5/.  per  centy  and  pro- 
pofed  to  the  counfel,  that,  from  the  time  of  the  Mailer's  reporc 
being  confirmed,  it  (hould  carry  only  4/.  per  cent.y  in  which  the 
plaintiiF  acquiefced. 

Where  the  court  enlarges  the  time  for  a  mortgagor,  or  a  fub-  Morri-jr. 
fequent  mortgagee,  that  is  a  favour,  for  they  would  otherwife  be  ^'^^'  ^+7- 
foreclofed,  and  it  is  but  juft  and  reafonable  they  fliould  pay  for  it, 
and  that  the  iirfl  mortgagee  fliould  be  no  lofer  thereby;  therefore, 
if  on  a  bill  to  foreclofe,  principal,  interefl,  and  cofts,  are  lumped 
into  one  fum  by  a  Mafler ;  if  the  mortgagor,  or  a  puifne  mort- 
gagee, pray  longer  time  to  redeem,  they  always  pay  interefl  for 
the  whole  fum.] 

If  the  mortgagor  tenders  the  money,  and  the  mortgagee  re-  chjn.  c», 
fufes,  he  lofes  the  interefl  from  the  time  of  the  tender;  becaufe   -°:^ 
it  is  but  a  pledge  for  the  money,  and  if  the  money  be  tendered,   j,"g'' 
he  ought  not  to  keep  the  pledge ;  and  no  man  ought  to  pay  for 
the  forbearance  when  he  hath  the  money  ready. 

The  plaintiff  had  made  a  mortgage  in  fee  of  his  eftate,  which  Abr.  Eq. 
by  feveral  mefne  affignments  was  come  to  Sir  Willicun  Dodivell,  ?.'^^3'9' 
and  there  being  like  wife  two  feveral  terms  for  years  Handing  out,  ^uftgn  v. 
they  were  afligned  to  truflees,  in  trufl  for  Sir  JVilliam  Dodivell  to  Executors  ©F 
protedl  the  inheritance,  and  fubjed  to  the  lame  equity  of  redemp-  ^J'?^.'!)'"" 
tion  :  The  plaintiff"  and   Sir  JVilliam  fettled  an  account  of  what 
was  due  ;  and  there  appearing  to  be  due  thereon  4400/.  principal 
money,  the  interefl  w*as  then  paid  oiF,  and  at  the  fame  time  Sir 
William  Dodivell  gzvQ  a  note,  whereby  he  promifed,  that  on  pay- 
ment of  the  fum  of  4479  /-,  or  thereabouts,  on  the  23d  Qflober 
then  next,  beinsj  the  interefl  computed  to  that  time,  he  would  re- 
convey  the  inheritance  to  the  plaimifF  and  his  heirs^  and  wo>»ld 
procure  his  truflees  to  afh^n  the  two  terms  for  years,  as  the  plain- 
tiff fliould  dired.     \\\  Angujl  following  Sir  Willium  DodweJJ  died, 
and  the  defendants  were  his  executors  ;  and  he  likewife  left  the 
defendant  Mary,  his  only  child  and  heir  at  law,  an  infant  of  about 
eight  years  of  age  ;  the  plaintiff  provided  the  money,  and  on  the 
23d  of  O^okr  tendered  a  bank-bill  of  4500/.  to  one  of  the  ex-- 
ecutors  (there  being  four  in  all),  for  him  to  take  thereout  what 
was  then  due  for  principal  and  interell ;  but  the  executors  having 
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none  of  them  proved  the  M-ill,  he  refufed  to  accept  the  tender ; 
upon  which  tlie  plaintiff  afked  him,  if  he  objecled  to  the  legaHty 
of  the  tender,  being  in  a  bank-bill  and  not  in  money,  and  that  if 
he  did,  he  would  immediately  turn  it  into  money  ;   to  which  the 
other  anfwered,  he  had  no  objection  to  the  tender,  but,  not  hav- 
ing proved  the  will,  he  could  not  accept  of  the  money.     After- 
wards the  plaintiff  made  the  like  tender  to  another  of  the  execu- 
tors, who  likewife  refufed  to  accept  of  it,  not  having  proved  the 
\vill  ;  but  he  obje£led  to  the  legality  of  the  tender,  not  being  in 
money.     Afterwards  all  the  four  executors  proved  the  will  ;  and 
the  bill  was  brought  to  redeem,  on  payment  of  4400/.  and  in- 
tereft,  to  the  23d  OFtobery  being  the  time  mentioned  in  the  note, 
(a)  A!-         and  that  the  plaintiff  might  not  be  obliged  to  pay  interefl  beyond 
though  It      jjjjjj  time,  as  the  executors  infilled  he  ought.     And  it  was  held 
jet  been  de-  ^Y  '""Y  Lord  Chancellour,  that  this  tender  in  a  bank-note  was  not, 
termined,      flri£lly  fpeaking,' a  legal  tender  (fl)  J  but  fince  it  was  proved  the 
banK-     plaintiff  offered  to  turn  it  into  money,  that  made  it  a  good  tender. 

notes  3re  3  ^ 

legal  ttncier,  ^dly,  It  was  clearly  agreed,  that  any  or  either  of  the  executors, 
jet  therouit  before  probate,  might  have  received,  and  given  a  good  difcharge 
B  n^'h  have  ^^^  ^^  money,  efpecially  when,  as  appeared  in  this  cafe,  they  af- 
hoidcn,  that  tcrwards  proved  the  will,  and  fo  were  executors  oh  mitio.  3dly, 
it  Tuch  notes  That  though  they  were  executors  only  in  truft  for  the  daughter, 
inVayinc'nr  '^^''°  ^^^  ''"  i"fant>  yet  nouc  of  them-  could  be  in  a  better  cafe 
and  no  ob-  than  Sir  WUlinm  Dodavcll  himfelf  would  have  been,  if  he  had 
jcd^ionmaoe  been  living  j  and  as  fuch  tender,  under  thefe  circumftances,  would 
ceipt  on^that  ^'^^^  bouud  him,  fo  it  will  his  executors  and  devifee  j  and  there- 
account,  fore  decreed  a  redemption  on  payment  of  the  4400 /.  and  interefl: 
tht-y  are  a  x.o  the  23d  Ocliher^  the  time  mentioned  ii)  the  note,  and  no  longer, 
v/'t\^hiv!'  **"''  "°  ^°^^  '^^  either  fide :  and  the  infant,  heir  at  law,  on  pay- 
Reed,  mcnt  of  the  money  to  the  executors,  was  to  convey  the  inherit- 
3TermRcp,  a^ce  defcended  to  her,  according  to  the  a6l  7  Afin.  c.  19.  for  ob- 
'  hging  infant  truflecs  and  mortgagees  to  affign  and  convey. 

[Althougli,  according  to  the  above  cafe,  a  mortgagee,  refufing 
to  receive  his  money  on  tender,  after  forfeiture,  will  lofe  his  in- 
l-lixv. Ling,  tereft  from  the  time  of  the  tender;  yet  notice  of  paying  off  the 
Hardwkk-'*    "^'^rtgage  mufi:  have  been  given  to  the  mortgagee,  at  leaft^/.v  calendar 
2  Pow.      '    nionthi  before,  and  the  money  muft  have  been  tendered  on  the  day 
Mortg.  256.  of  the  determination  of  that  notice  •,  for  where  the   mortgagor 
omitted  to  tender  tlie  money  on  the  very  day  on  which  the  notice 
expired,  and,  in  confcquence  thereof,  the  mortgagee  refufed  the 
tender,  the  payment  of  the  interefl  v/as  held  by  Lord  Hardivicke 
not  to  be  thereby  fufpended  ;  for  that  by  the  omifhon  of  the  mort- 
gagor, the  mortgagee  was  become  entitled  to  a  farther  notice  of 
f,x  calendar  mor,thsy  at  the  expiration  of  which  a  {lri£l  tender  mufl 
be  made.  .^ 

Sutton  V.  But,  it  feems,  tlie  plaintiff  ought  to  make  oath,  that  the  mo^ 

Ro.;d,  2Cn.  j^gy  ^y^g  always  ready,  and  no  profit  was  made  of  it;  which  may- 
Gyics  v.*  ^e  controverted  by  the  mortgagee,  who  may  prove  the  contrary  j 
H-ii,  2  P.  namely,  that  the  mortgagor  was  not  ready  to  pay  it,  in  which  cafe 
Wnjs.  37S.    the  interefl  rni;!!:  run  cn, 
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A  tender  muft  be  made  by  a  perfon  aflaally  intereflcd ;  and,  Watkinsv* 
accordingly,  it  was  faid  by  Coke  to  have  been  adjudged,   Trin.  ^r^^Eifz? 
27  Eliz.  that,  where  one,  who  was  not  guardian,  nor  was  to  have  ,32.  The 
any  intercft  in  the  land,  tendered  money  upon  a  mortgage  for  an  above  cafe  Is 
infant,  it  was  adjudged  a  void  tender.  morelfiarge 

in  Owen,  by  the  nan)C  of  Watkins  and  Aftwick,  and  is  thus  ftated  :  A  man  made  a  feoffment  on  condi- 
tion, that  if  he,  his  heirs  or  executors,  did  p^y  100/  before  fuch  a  day,  that  he  might  re-enter;  the 
feoffor  died,  his  heir  within  age  j  the  mother,  without  any  notice  to  the  fon,  requefted  /.  S.,  that  he 
Would  pay  the  money  for  her  fon.  All  this  was  found  by  Ipecial  verdid,  but  it  was  not  found  of  what: 
age  tl)c  (on  was.  Clinch  faid,  tliat  if  the  jury  had  fo'jnd,  that  the  fon  was  of  the  age  of  feventeen  years, 
the  payment  had  been  good.  But  by  Wray,  if  a  bond  be  upon  condition,  that  the  obligor  or  his  heirs 
fiiall  pay  100/.,  and  the  obligor  die,  hit  heir  within  age,  I  conceive  payment  by  the  guaidian,  or  by 
fome  other  friend,  is  good.  And  afterwards,  all  the  juftices  agreed,  that  if  the  infant  were  uithin  the 
age  of  fourteen  years,  the  tender  of  the  money  by  his  mother  had  been  good,  but  othcrwife  if  he  had  been 
more  than  fourteen  years  of  age  ;  and  becaufe  no  age  was  proved,  but  that  he  was  within  age,  it  fliould 
not  be  intended  that  he  was  within  the  age  of  fourteen  years;  and  therefoie,  they  advifed  the  party  to 
begin  de  novo,  and  that  it  might  be  found,  that  the  infant  was  within  the  age  of  fourteen  years, 
Owen,  137. 

The  money  being  a  fum  In  grofs,  and  collateral  to  the  title  of  Co.  Lit. 
the  land,  the  mortgagor  muft  tender  it  to  the  perfon  of  the  mort-  '^^°'  ^• 
gagee,  and  it  is  not  fufficient  for  him  to  tender  it  upon  the  land.       Abr.6o3!34, 

But,  if  a  time  and  place  for  payment  of  the  money  be  ap-  Co.  Lit. 
pointed,  in  that  cafe  he  need  not  feek  for  the  mortgagee,  or  be  ^'^^'^' 
in  any  other  place  but  in  that  comprifed  in  the  indenture,  or 
there  longer  than  the  time  fpecified  therein. 

And  fo  it  is,  although  a  place  be  not  appointed  in  the  provifo, 
if  the  mortgagor  give  notice  where  he  will  pay  it  off.     Thus,  Gyles  v. 
where  the  mortgagor  gave  perfonal  notice,  in  writing,  to  the  yf"'*^- 
defendant  the  mortgagee,  that  he  would  tender  the  money  and        '"  ^' 
intereft  between  the  hours  of  ten  and  twelve  in  the  morning,  at 
L'tncoUis  Inn  Hall,  at  a  day  and  hour  appointed  therein,  which 
accordingly  was  done ;  it  was  objetSted,  that  Lincoln^ s  Inn  Hall 
was  not  named  in  the  provifo  in  the  mortgage-deed,  as  the  place 
for  payment,  and  therefore,  that  the  tender  muft  be  to  the  per- 
fon j  but  it  was  held,  that  the  money  being  lent  in  town,  it  would 
be  very  hard,  after  perfonal  notice  being  given  for  payment  there- 
of, and  no  objection  made  by  the  mortgagee  to  the  place  at  the 
time  of  notice,  to  make  the  mortgagor  travel  with  this  fum  of 
money  to  Oxford^  where  the  mortgagee  lived. 

In  fome  cafes,  a  tender  at  the  houfe  of  the  mortgagee  will  be 
fufficient.     Thus,  where  there  was  a  mortgage,  and  the  mortgagor  Manning t. 
afterwards  meeting  the  mortgagee,  faid   to  him,  I  have  monies  ^p^^'p 
now,  I  will  come  and  redeem  the  mortgage ;  to  which  the  mort-  ^ 
gagee  replied,  he  would  hold  the  mortgaged  premifes  as  long  as 
lie  could,  and  then  when  he  could  hold  them  no  longer,  let  the 
devil  take  them  if  he  would.     Afterwards  the  mortgagor  went  to 
the  mortgaget^'s  houfe  with  money,  more  than  fullkient  to  redeem, 
and  tendered  it  there,  but  it  did  not  appear  that  the  mortgagee 
was  within,  or  that  the  tender  was  made  to  him  \  the  court  de- 
creed a  redemption,  and  that  the  defendant  fliould  have  no  interelt 
from  the  time  of  the  tender,  becaufe  of  his  wilfulnefs.     And 
a  like  determination   was  made,    in  the  cafe  of  Peckham   and 
Legay. 

Vol,  V.  I  But, 
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But,  if  there  be  a  deed  of  afljgnment  prefented  to  be  executecij 
at  the  time  when  the  tender  is  made,  in  which   there  are  cove- 
nants, the  mortgagee  is  entitled  to  lay  them  before  his  attorney, 
and  (hall  have  reafonable  time  allowed  him  fo  to  do  before  the  in- 
Wiitfhire  V.  teved  ihall  ftop.     Thus,  a  bill  v/as  brought,  in  May  1742,  to  re- 
Saiiih,  deem  a  mortgage,  in  which  the  plaintiff  inOrted  upon  a  redemp- 

jAt  .90.     ^.^^^^  ^^^  paying  the  principal  money  only,  for  that   the  intereft 
ought  to  determine  in  i^'^'^rK^rj  1741,  becaufe   he  had  given  fix 
months  notice  to  p;iy  it  off,  and  had,  on   that  day,  tendered  the 
principal  and  intereil,  with  a  deed  of  affignmcnt,  but  the  defend- 
ant abfolutely  rcfufed  to  take  the  money:  the  defendant  fwore, 
that  he  offered  to  tal^e  the  money,  provided  he  might  have  time  to 
confider  of  it,  and  to  advife  upon  the  deed  of  allignnient,   there 
being  covenants  therein  on  his  part,  upon  which,  as  he  was  not 
of  tlie  profeffion  of  the  law,  it  was  reafonable  he  fliould  confult 
Iiis  attorney,  whether  they  were  fuch  as  he  might  fafely  execute. 
Aiid  the  Lord  Chancellour  faid,  that  the  plaintiff,  not  having  fent 
a  draught  of  the  affignment  to  the  defendant  any  time  before  the 
money  was  tendered,  as  he  ought  to  have  done,  he  was  in  the  wrong; 
for  where  there  were  covenants  on  the  part  of  the  mortgagee,  it  was 
very  reafonable  that  he  fhould  have  fome  time  to  look  them  over ; 
the  plaintiff"'s  attorney  ought  to  have  left  the  deed  for  a  week  with 
the  defendant,  that  he  might  have  had  an  opportunity  to  advife 
upon  it,  and  fliould  have  appointed  a  time  to  pay  the  money,  after 
the  defendant  had  had  fufficient  time  to   confider  it.     And  his 
Lordfliip  decreed  the  mortgage-money,  with  intereft,  to  be  paid 
within  fix  months,  otherwife  the  plaintiff's  bill  to  ftand  difmiffed. 
SViirpiir!  V.        So,  if  there  be  a  controverfy,  to  whom  the  equity  of  redemp* 
r'^**/'"  "i*^'  *''°'^   belongs,    no  affignment   can   be   made   until  that  point   is 
^'  ■'■'■■  fettled  i  therefore  the  intereft  of  the   mortgage  will   not  ceafe, 
although  the  money  be  tentiered  to  the  mortgagee,  and  he  refufe  it. 
Lord  Mi.'ton       Lord  Milton,  being  poffeffed,  under  a   conveyance  from   his 
ij'e. ""^i      father,  of  divers  mortgaged  premifes,  and  all  the  fecurlties  for 
aridUrner     tbc  fame,  and  entitled  to  all  the  money  due  thereon,  filed  his  bill 
Edgcworth,    in  tlie  court  of  Exchequer  in  Ireland,  in  Jutie  1764,  againfl  Moore 
e's^rnw' '        Edge-worth  and  Dcuiier  Edgeivorth,  infants,  heirs  to  the  mortgagor; 
Ca.  Pari.       P'^^yi"?  ^hc  benefit  of  the  proceedings  in  a  former  caufe,  and  for 
580.  an  account ;  and  that  the  money  v/hich  fliould  appear  due  thereon 

might  be  paid  the  plaintiff  by  a  fhort  day,  or  that  the  defendants 
might  be  foreclofed,  and  tlie  mortgaged  premifes  fold,  for  payment 
of  wlrat  fliould  appear  due.  The  defendants,  by  their  anfwer  to 
tb.is  bill,  admitted  mod  of  the  matters  therein  ftated  ;  but  infifted 
upon  the  benefit  of  an  agreement,  which  they  alleged  had  been 
made  between  the  pl.iintiff's  father,  John  Damerj  and  the  father 
of  the  defendants,  for  reducing  the  intereft  of  the  f.dd  mortgages, 
which,  by  the  deed,  was  originally  at  ^percent,  to  6  per  cent, 
Ifiiie  being  joined  in  the  caufe,  fcveral  M^itneffes  were  examined; 
and  the  fame  came  on  to  be  heard  in  November  1771 ;  when  (upon 
leading  an  anfwer  put  in  by  the  faid  John  Darner,  in  1758,  to  a 
bill,  filed  againft  him  by  the  defendant's  father  in  1757,  whereby 
the  former  admitted,  that,  pending  a  former  fuit,  the  faid  de- 
fendant's 
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fendsnt's  father  had  told  the  faid  John  Darner,  *«  That  the  debts, 
"  affefting  the  eftates  mortgaged,  were  lb  great,  that  if  John  ^ 
*'  Darner  did  not  make  an  abatement  in  the  intereft:  of  the  money 
''  due  to  him,  he  would  have  little  benefit  in  cafe  he  fucceeded 
**  in  the  faid  fuit,"  and  that  Darner  then  faid,  *'  that  if  that 
"  fliould  be  the  cafe,  he  would  leave  any  reafonable  abatement 
"  to  his  friend  Ambrofe  Harding.'"  Whereby  it  appeared,  that 
fuch  converfation  had  palfed  between  them  •,  and  that  the  faid 
Ambrofe  Harding  underftood,  that  Darner  had  agreed  to  accept  of 
61.  percent,  interell  upon  the  money  fo  due  to  him  on  the  faid  fe- 
curities ;  and  alfo,  upon  reading  other  evidence,  the  court  made 
an  order,  diredling  an  iflue  to  be  tried  at  the  next  alTizes, 
**  Whether  there  was  any,  and  what  agreement  between  John 
**  Darner,  efq.  deceafed,  and  Pachington  Edgeworth,  deceafed,  at 
*'  any,  and  at  what  time,  for  any,  and  what  abatement  of  in- 
**  tereft,  on  the  principal  funis  due  to  the  faid  John  Darner?^* 
From  this  order.  Lord  Milton  appealed  to  the  Houfe  of  Lords, 
and  the  principal  objetlion  urged  by  him  againft  directing  fuch 
ilTue,  was,  that  confidering  the  flate  of  the  evidence  before  the 
court,  it  was  unjud  to  diredl  an  iflue  j  becaufe  the  anfwer  of  Mr. 
Darner,  which  was  read  by  the  defendants  at  the  hearing,  denied 
any  agreement  between  him  and  Packington  Edgeiuorth,  to  reduce 
the  rate  of  interefl;  and  this  denial,  being  fet  in  oppofition  to  any 
conclufion  drawn  from  Harding's  evidence,  took  away  ail  ground 
for  the  court's  interpofing  ;  whereas,  by  direcling  an  iiTue,  upon 
the  trial  of  which  Mr.  Darner  s  anfwer  could  not  be  read  for  the 
appellant,  he  would  be  deprived  of  that  evidence  which  the  de- 
fendants had  made  evidence  at  the  hearing  of  the  caufe.  But  it 
was  adjudged,  that  the  order  fnould  be  ofBrmed,  with  this  addi- 
tion, viz.  that  the  plaintiff  fhould  be  at  liberty,  at  fuch  trial,  to 
read  the  anfwer  of  Datncr. 

Intereft  due  upon  a  mortgage  of  money  which  is  in  fettlcmcnt,  Edwarc'sv. 
will  not  be  confidered  as  in  tiie  nature  of  rent,  and,  confequently,  Coaneuof 
go  with  the  mortgage  ;  but,  if  the  tenant,  under  the  fettlemeiit,  3,  ^^j'^  ', 
die  in  the  broken  part  of  the  quarter  or  half  year,  the  intereft  will 
be  apportioned;  and  what  is  due  from  the  lalt  day  of  payment,  to 
the  day  of  the  death  of  the  tenant  for  life,  will  be  paid  to  his  exe- 
cutor, ant!  the  refulue  to  him  in  remainder. 

The  reafon  is,  that  intereft  increafes  on  a  mortgage  from  day  Wiifm  v. 
to  day ;  and  the  mortgagor,  whenever  he  pays  the  principal  and  barman, 
intereft,  muft  pay  the  intereft  up  to  the  day  of  payment.  '   ' 

In  this,  a  mortgage  llkevvife  diflers  from  ftock,   for  dividends  ihU. 
upon  ftock  are  by  the  legiflature  made  payable  only  half-yearly, 
and  are  in  nature  of  rents,  and,  confequently,  not  liable  to  appor- 
tionment. 

On  the  ftatute  \2  Ann.  Jlat.  1.  c.  \6.  §1.  which  enn£ls,  sAtk.  154, 
*'  That  all  bonds  and  affurances  for  the  payment  of  any  principal, 
*'  or  money  to  be  lent  upon  ufury,  whereupon  there  ftiall  be  re- 
**  ferved  or  taken  above  five  in  the  hundred,  (hall  be  utterly  void^" 
parol  evidence  has  been  admitted,  to  {hew  iifurious  intereft  taken 
by  a  mortgagee,  though  there  was  none  referved  upon  the  face  of 
the  deed  itfelf. 

I    2 
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Braft.  134. 
Stamf.  17. 
Kelyng,  121. 


THE  taking  away  the  life  of  another,  whether  it  amount  t0 
felony  or  not,  is  called  by  the  general  name  of  homicide, 
and  is  thus  branched  out  and  dilUnguiflied  by  our  law  : 

I.  Into  murder,  wluch  is  ufually  defined  the  wilful  killing  of  a 
perfon  through  malice  prepenfe.  And  it  is  faid,  that  anciently  it 
&f  <ri/^For-  fignified  only  the  private  killing  of  a  man,  for  which,  by  force  of 
tefcue's  law,  introduced  by  King  CamUus,  for  the  prefervation  of  his 
Pref.  CO  Ab-  2)a/;^j-,  the  town  or  hundred,  where  the  fa£t  was  done,  was 
LimTtedMo-  (^)  amerced,  unlefs  it  could  be  {b)  proved,  that  the  perfon  flain  was 
narchy,  59.  ,an  Engltjhman^  or  unlefs  they  could  produce  the  offender.  And 
this  law  was  provided  to  avoid  the  fecret  murder  of  the  DaneSy 
who  were  hated  by  the  Engllfoy  and  oftentimes  privately  mur- 
dered by  them. 


(a)  The 
aiTiercement 
was  forty- 
fix  marks. 
V/ilk.  Sax. 

Law,  2R0.  (i)  This  proof  was  called  Englefliire,  and  was  various  according  to  the  coftom  of  feveral 
p'aces,  but  moft  oidinarily  it  was  by  the  teitimony  of  two  males,  of  the  part  of  the  father  of  him  that 
was  flain,  and  by  two  females  of  the  part  of  the  mother.     Hal.  Hilt.  P.  C.  447. 


Hal.  Hi  ft. 
P.  C.  450. 
Hawk.  PC. 
e.  31.  §2. 


Dalt.  c.  94. 
Hal.  Hift. 
p.  C.  450. 
Hawlt.P.C, 
«•  20.   §  I. 


Hal.  Hlft. 
P.C.477. 
Hawk.  F.C 
c.  29.    §  I. 


Hal.  Hift. 
P.  C.473. 
Hawk.  P. C. 


But  this  law  having  been  aboliflied  by  14^.  3.,  the  killing  of 
any  Englijhtnan  or  foreigner,  through  malice  prepenfe,  whether 
committed  openly  or  fecretly,  was  by  degrees  called  murder,  and 
punilhed  with  death.  But  by  the  common  law,  as  alfo  by  the 
ftatutc  of  25  ^.  3.  c.  4.,  clergy  was  promifcuoufly  allowed,  as  well 
in  cafe  of  murder  as  of  homicide  or  manflaughter,  before  the  fta- 
tutes  of  23  H.  8.  c.  I.,  25  H.  8.  c.  3.,  i  E.  6.  c.  1 2.,  5  ^  6Ed.  6. 
c.  ID.,  by  which  clergy  is  taken  away  from  murder  ex  maliud 
pracog'ttata. 

2.  Manjlaughter^  by  which  is  underftood  fuch  killing,  as  hap- 
pens either  on  a  fudden  quarrel,  or  in  the  commifTion  of  an  un- 
lawful a£l,  without  any  deliberate  intention  of  doing  any  mifchief 
at  all,  and  in  which  the  offender  is  allowed  his  clergy,  though  it 
be  felony,  and  differ  from  murder  only  in  degree  and  quality. 
Hence  it  is,  that  upon  an  im'.iclment  of  murder,  the  party  offend- 
ing may  be  acquitted  of  murder,  and  yet  found  guilty  of  man- 
Daughter,  as  is  every  day's  pratlice.  As  it  is  done  without  pre- 
meditation, it  is  held,  that  there  can  be  no  acceffaries  to  it  before 
the  faa. 

3.  Homicide /)fr  infortunium ^  or  chance-medley ^  is,  where  a  man 
doing  a  lawful  aft,  without  any  intent  of  hurt,  unfortunately 
chances  to  kill  another  ;  and  though  this  be  not  felony,  yet,  as  the 
king  hath  loft  a  fubjt£l,  and  in  order  to  make  men  the  more  care- 
ful of  their  aftions,  the  law  punifhes  the  offender  with  the  lofs  of 
liis  goods. 

4.  Homicide y^  defendendo  is,  where  one  who  has  no  other  pof- 
fible  means  of  prefcrving  his  life  from  one  who  combats  with  him, 

6  on 
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on  a  fudden  quarrel,  kills  the  perfon,  by  whom  he  is  reduced  to 
fuch  an  inevitable  neceflity.  And  in  this  cafe,  as  in  the  former, 
the  party  forfeits  his  goods,  though  it  be  not  felony. 

Jujiifiable  homicide  is,   ift,  Where,  in  defence  of  a  man's  houfe,  Hal.  Hift. 
he  kills  one  who  attempts  to  burn  it,  or  to  commit  in  it  murder,  \^^^.'^^o'q 
robbery,  or  other  felony.     2dly,  Where,  in  defence  of  a  man's  c.  28.  * 
perfon,  he  kills  one  who  aflaults  him  in  the  highway,  with  an  in- 
tent to  murder  or  rob  him.     sdly,  When  the  killing  happens  in 
the  advancement  and  due  execution  of  publlck  juftice  ;  and  where 
a  felon  flies  from  thofe  who  endeavour  to  apprehend  him,  ^c. 
And  this  is  fo  far  from  being  felony,  that  it  caufes  no  forfeiture 
whatfoever. 

But  for  the  better  underftanding  thefe  feveral  fpecles  of  homi- 
cide, it  will  be  neceflary  to  confider, 

(A)  In  what  Cafes  a  Man  may  be  faid  to  kill  another. 

(B)  Who  are  fuch  Perfons,  by  killing  of  whom  a 
Perfon  may  be  faid  to  commit  Murder. 

(C)  What  (hall  be  deemed  Murder :  And  herein, 

1.  Where  it  fhall  be  faid  to  be  exprefs  Murder,  and  of 
Malice  prcpenfe. 

2.  Where  the  Malice  fhall  be  faid  to  be  implied,  or  by  Pre- 
fumption  of  Law  :  And  herein, 

1.  Where  the  Homicide  being  voluntarily  committed;  and 
without  Provocation,  the  Law  implies  Malice. 

2.  When  done  on  an  Officer  or  Mini/1  er  of  Jtijlice. 

3.  When  done  by  Perfons  in  the  Execution  of  fomt  other 
unlawful  Act. 

(D)  Of  Manflaughter  :  And  herein  of  Mandaughter 
exempt  from  Clergy  by  the  Statute  of  i  Jac,  i .  c.  8. 

(E)  Of  Juftlfiable  Homicide  :  And  herein, 

1.  As  it  happens  in  the  due  Execution  and  Advancement  of 
Publick  Juftice. 

2.  As  it  happens  in  the  Defence  of  a  Man's  Perfon,  Houfe, 
or  Goods. 

(F)  Of  excufable  Plomicidc  :  And  herein, 

I.  Of  Homicide  per  Infortuniumj  or  Chance-medley 
^,  Of  Homicide /f  Defendendo. 


1 18  ^ucDer  antJ  ^omicitic. 

(A)  In  what  Cafes  a  Man  may  be  faid  to  kill  another. 

jinft.  4S-.  \  S  there  are  as  many  ways  of  killing,  as  there  are  modes  by 
Palm.  548.  xx  which  one  may  die,  moriendi  mill e  figure  y  it  is  laid  down  in 
p.c.  4312.  general,  that  not  only  he,  who  by  a  wound  or  blow,  or  by  poifoii- 
j  Hawk.  ing,  ftrangling,  or  famiftiing,  l^c,  direclly  caufes  another's  death  ; 
PC.  c.  31.  Ij^j  z\{oy  in  many  cafes,  he,  who  by  wilfully  and  deliberately  doing 
a  thing,  which  apparently  endangers  another's  life,  thereby 
occafions  his  death,  fhall  be  adjudged  to  kill  him. 
Cromp.  24.  Hence,  in  the  cafe  of  that  unnatural  mother,  who  left  her  child 
b.  Dale.  jj^  2j^  orchard  covered  only  with  leaves,  in  w^hich  condition  it  was 
HaK^Hift.     ftrnck  by  a  kite,  and  died  thereof,  it  was  adjudged  murder. 

431.  I  Hawk.  P.c.  c.  31.  §6. 

Cromp.  24.  So,  in  the  cafe  of  that  unnatural  fon,  who  carried  his  fick  fa- 
b.  Puh.  122.  thQj.^  againft  his  confent,  in  cold  frofty  weather  from  one  town  to 
Hale's  Hiit!    another,  by  reafon  whereof  he  died. 

432.  1  Hawk.  P.C.  c.  31.  §5. 

Britt.  c.  II.  So,  if  by  durefs  of  imprifonment  a  prifoner  die,  it  is  murder  in 
^.3^-  the  gaoler.     And  this  durefs  is  faid  to  be  inlli£ted  on  every  one, 

Trent  -.  "  t^-*^^  hy  the  ufage  of  his  keeper  is  brought  nearer  to  death  and 
Lsmb.  240.  further  from  life  •,  and  therefore  it  is  faid,  not  to  be  material  whe- 
^'t^"^^'  ^!'  ^'^'^  ^^  proceeds  from  the  neglecSl  and  careleiTnefs  of  the  gaoler,  or 
Pdim.'s^S.  from  any  a6lual  violence;  and  may  be  effected  by  confining  the 
Hale's  Hift.  prifoner  too  clofely  in  a  noifome  place,  loading  him  with  fet- 

466 -And     J  l^c.ia) 

fore  where  any  perfon  dies  in  gacl,  the  coroner  ought  to  be  fent  for  to  inquire  of  the  ma'iner  of  his  death. 
Hale's  Hilt.  4-,2.  W")  A  gaoler,  knowing  that  a  prifoner  infefttd  v.itli  the  Imall-pox,  lodged  in  a  cer- 
tain rocm  in  the  prifon,  cor.fined  another  prifoner,  cgr.'wjl  his  iu:ll,  in  the  fame  room.  The  fecond  pri- 
soner, who  had  not  had  the  diftemper,  ofiuhkh  the  gaoler  badnotke,  cau£:ht  thediflennper,  anddied  of  it. 
This  was  holdsn  to  be  murder  in  the  gaoler.  2  Str.  856.  Fot  Cr.  L.  322.  Another  Ihaitly  confined 
his  pfifonT  in  a  low,dafnp,  unwholefome  room,  without  allowing  him  the  common  neccfTaties  of  cham- 
ber-pot, &c.  for  keepi.ig  things  fweet  and  c'can  about  him.  The  prifoner,  having  bten  long  confined  ir» 
this  manner,  contraclcd  an  ill  habit  of  body,  which  brought  on  dlilempers,  of  which  he  died.  This 
lik-wif:  was  holden  to  be  murder  in  the  party  ijuilty  cf  the  durefs.  2  Str.  8S4.  a  Ld.  Raym.  157S. 
foil.  Cr.  L.  312.] 

Sumf.  36.         So,  where  one,  by  durefs  of  i.mprifonment,  compels  a  man  to 

3lnft.9i.     accufe  an  innocent  perfon,  who  on  his  evidence  is  condemned  and 

'executed;   this  is  murder.     Nil  refer t  au  quh  mortem  inferaty  cut 

caujam  mortis  prabeat.    Sed  qtiare. 
P4ow.  19.3.       So,  in  judgment  of  law,  a  man  may  be  faid  to  kill  one,  who  in 
Hi'*'  'ii^ft'  ^''"^'^  ^^  killed  by  another,  or  by  hinjfclf ;  as,  where  a  man  incites 
^2^.         *  a  mad.man  to  kill  himfeif,  or  another  ;  or,  where  A.  by  force  takes 

the  arm  of  .B.,  and  the  weapon  in  his  hand,  and  therewith  ftabs 

C,  whereof  he  dies  ;  this  is  murder  in  A. 
9  Co.  81.  So    if  a  man  lays  poifon  with  an  intent  to  kill  one  man,  which 

l'iow.474.  jg  accidentally  taken  by  another,  who  dies  thereof  ;  this  is  murder. 
Halt's  Hift.  So,  if  a  woman  be  with  child,  and  a  perfon  give  her  a  potion 
4»V-  to  deltroy  the  child  within  her,  and  fhe  take  it,  and  it  work  fo 

ilrcngly  that  it  kiils  her ;  this  is  murder. 

5  Alfo, 


Alfo,  a  pcrfon,  who  wilfully  negleds  to  prevent  a  mifchief,  Firz. Coron, 
which  he  may,  and  ought,  to  provide  againfl,  is  anfwerable  for  |,y^^ 
any  ill  confequences  that  may  enfue  his  negledt :  And  on  this  cromp.  24. 
foundation  it  is  held  by  fome  opinions,  that  if  a  man  have  an  ox,   Ha«k.  F.C. 
horfe,  '^c.  which  he  knows  to  be  mifchievous,  by  being  ufcd  to  '^'  3'*  ^  ^* 
gore  or  ilrike  thofe  who  come  near  them,  and  he  neglects  to  tie 
them,  up,  by  which  they  kill  a  perfon,  that  the  owner  may  be  in- 
di6led,  as  having  himfelf  felonioufly  killed   l.im  ;   which  feems 
agreeable  to  the  {a)  Jeivi/Ij  law.     But  herein  my  Lo\-d  Hale  lays  (^)Exod.c. 
down  the  following  particulars,  which,   he  fays,  feem  to  him  to  be  **''  ^-  "? 
agreeable  to  law  : 

1.  If  the  owner  have  notice  of  the  quality  of  his  bead,  and  it  Hale'sHift, 
do  any  body  hurt,  he  is  chargeable  with  an  a6lion  for  it.  "l-^o- 

2.  Though  he  have  no  particular  notice  that  he  did  any  fuch  Hale's  Hift. 
thing  before,  yet,  if  it  be  a  bealt  that  '\sfera:  iiatura^  as,  a  lion,  a  '^^°' 
bear,  a  wolf,  yea,  an  ape  or  monkey,  if  he  get  loofe  and  do  harm 

to  any  perfon,  the  owner  is  liable  to  an  action  for  the  damage  •,  as 
was  adjudged  in  Andreiu  Baker' ^  cafe,  whofe  child  was  bit  by  a 
monkey  that  broke  his  chain  and  got  loofe. 

3.  And  therefore  in  cafe  of  fuch  a  wild  bead,  or  in  cafe  of  a  Hale's  Hift, 
bull  or  cow  that  doth  damage,  where  the  owner  knows  it,  he  ^'=>°' 
mufi:,  at  his  peril,  keep  him  up  fafe  from  doing  huit ;  for  thou'^h 

he  ufe  his  diligence  to  keep  him  up,  if  he  efcapc  and  do  harm, 
the  owner  is  liable  to  anfwer  damages. 

4.  But  as  to  the  point  of  felony,  if  the  owner  have  notice  of  Hale's  Hift. 
the  quality  of  the  ox,  ^c,  and  ufe  all  due  diligence  to  keep  him  ^'^^^ 

up,  yet  the  ox  break  loofe,  and  kill  a  man  j  this  is  no  felony  in 
the  owner,  but  the  ox  is  a  deodand. 

5.  But  if  he  do  not  ufe  that  due  diligence,  but  through  negll-  Hale's HUt» 
gence  the   beaft  go  abroad,  after  warning  or  notice  of  his  con-  42 '• 
dition,  and  kill  a  man,  it  is  manflaughter  in  the  owner. 

6.  But  if  he  did  purpofely  let  him  loofe,  or  wander  abroad, 
with  defign  to  do  mifchief;  nay,  though  it  were  v/itli  defign  only 
to  fright  people,  and  make  fport,  and  it  kill  a  man,  it  is  murder  in 
the  owner  ;  and  this,  he  fays,  he  had  heard  had  been  fo  ruled  at 
the  alhzes  held  at  St.  Albavs ;  but  he  addo,  this  is  only  a  hearfay. 

[Whether  taking  away  the  life  of  an  innocent  man  by  perjury  SeeFoft.  C:;* 
in  a  courfe  of  legal  proceedinc:  amounts  to  murder  r]  _       ^  131.  4Bk 

*=       r  to  -J  Comm.  19  ••    note. 

If  a  phyfician  gives  a  perfon  a  potion,   without  any  intent  of  HdiesKiiU 
doing  him  any  bodily  hurt,  but  with  an  intent  to  cure  or  prevent  '^^'^' 
a  difeafe,  and,  contrary  to  the  exped:ation  of  the  phyfician,.  it  kills 
him,  this  is  no  homicide  ;  and  the  like  of  a  furgeon. 

But  fome  hold,  that  if  a  perfon,  not  duly  authorifed  to  be  a  Stamf.  j6  b. 
phyfician  or  furgeon,  undertake  a  cure,  and  the  patient  die  under  \"^'^-  ^^  ^ 
his  hand,  he  is  guilty  of  felony.  But  this  opinion,  fays  my  Lord  ^-l.  3,'* 
J7ii/?,  is  erroneous;  for  phyfick  and  falves  were  before  licenfed  3--b. 
phyficians  and  furgeons  ;  and  therefore,  if  they  be  not  licenfed  ^Y'  h°Ii^" 
according  to  the  Itatutes  of  3  H.  8.  c.  11.,  or  14  fe*  15  H.  8.  Hi?t.  42'^!* 
f.  5.,  they  arc  liable  to  the  penalties  ia  the  ftatuics,  tut  are  not  H.-.vk.FC. 

I  4  guilty  ^-3-  ^  6^ 
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guilty  of  murder  or  manflaughter.  And  herewith  agree th  Haw- 
kins, who  fays,  that  the  charitable  endeavours  of  thofe  gentlemen, 
who  ftudy  to  qualify  themfelves  to  give  advice  of  this  kind,  in 
order  to  affift  their  poor  neighbours,  can  by  no  means  deferve  fo 
fevere  a  conllruclion  from  their  happening  to  fall  into  fome  mif- 
takes  in  their  prefcriptions,  from  which  the  moft  learned  and  ex- 
perienced cannot  always  be  fecure.  But  as  it  is  highly  rafh  and 
prefumptuous  for  unikilful  perfons  to  undertake  matters  of  this 
nature,  the  law  cannot  well  be  too  fevere  in  this  cafe,  in  order  to 
deter  ignorant  people  from  endeavouring  to  get  a  livelihood  by 
fuch  pradtice,  which  cannat  be  followed,  without  the  manifeft 
hazard  of  the  lives  of  thofe  that  have  to  do  with  them. 

If  a  perfon,  who  is  infe£led  with  the  plague,  having  a  plague- 
fore  running  upon  him,  goes  abroad  to  the  intent  to  infedl  ano- 
ther, and  another  is  thereby  infected,  and  dies  •,  this  it  feems  is 
murder  by  the  common  law.  But,  if  no  fuch  intention  evidently 
appear,  though  de  faElo  by  his  converfation  another  be  infedled, 
it  is  no  felony  by  the  common  law,  though  it  be  a  great  mifde- 
meanour. 

If  a  man,  either  by  working  upon  the  faacy  of  another,  or  pof- 
fiblv  by  harfli  or  unkind  ufage,  put  another  into  fuch  paflion  of 
grief  or  fear,  that  the  party  either  die  fuddenly,  or  contradt  fome 
difeafe,  whereof  he  dies  ;  though,  as  the  circumftances  of  the  cafe 
may  be,  this  may  be  murder  or  manflaughter  in  the  fight  of  God  ; 
yet  in  for  0  humam  it  cannot  come  under  the  judgment  of  felony, 
becaufc  no  external  act  of  violence  was  offered,  whereof  the  com- 
mon law  can  take  notice  ;  and  fecret  things  belong  to  God. 

But  in  all  thefe  cafes  it  is  agreed,  that  no  perfon  {hall  be  ad- 
judged, by  any  a£l  whatever,  to  kill  another,  who  doth  not  [a)  die 
thereof  within  a  year  and  a  day  after  •,  in  the  computation 
whereof  the  whole  day  on  which  the  hurt  was  done  (hall  be 
„  ,      reckoned  the  firft. 

rous  a.lauit 

with  an  intent  to  murder,  fo  that  the  party  was  left  for  dead,  but  yet  recovered  again,  was  adjudged  mur- 
dei  and  petit  treafon  ;  bat  that  holds  not  now  ;  for  the  ftroke  without  the  death  of  the  party  ft.icken,  nor 
the  death  without  the  ftroke,  or  other  violence,  makes  not  the  homicide  or  murder.     Hale's  Hift. 


Htle's  Hift. 
419. 


Stamf.  21. 
Dalt.  c.  93. 
Hawk.  P.C. 

79- 

(a)Antient- 
ly  a  barba. 


P.  €.425-6. 

5lnft.  53. 
Kely.2.6. 
Keb.  17. 

Hale's  Hift. 
P.C.  418. 


If  a  perfon  hurt  by  another,  die  thereof  within  a  year  and  a  day, 
it  is  no  excufe  for  the  other,  that  he  might  have  recovered,  if  he 
had  net  neglefted  to  take  care  of  himfelf. 

But  if  the  wound  or  hurt  be  not  mortal,  but  with  ill  applica- 
tions by  the  party,  or  thofe  about  him,  of  unwholfome  falves  or 
medicines,  the  party  dies  ;  if  it  can  clearly  appear  that  this  medi- 
cine, and  not  the  wound,  was  the  caufe  of  his  death,  it  feems  it  is 
not  homicide.  But  then  that  muft  appear  clearly  and  certainly  to 
be  fo. 
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(B)  Who  are  fuch  Perfons,  by  killing  of  whom  a 
Perfon  may  be  faid  to  commit  a  Murder. 

IT  is  agreed,  that  the  malicious  killing  of  any  perfon,  whatfo-  Hawk.p.c. 
ever  (a)  nation  or  religion  he  be  of,  or  of  whatfoever  (^)  crime  (^^^^jy^^jj^^* 
attainted,  is  murder.  kiiianaiiea 

enemy  within  this  kingdom,  yet  it  is  felony;  unlefs  it  be  in  the  heat  of  war,  and  in  the  aftual  exercife 
thereof.  Hal.  Hift.  f.  C.433.  (i)  Though  ootlawed  of  felony,  or  attainted  in  a  jftr^wanir^,  for  the 
execution  of  the  fentence  muft  be  by  a  la. vtu!  officer,  lawfully  appointed  ;  and  therefore,  if  a  perfon  be 
condemned  to  be  hanged,  and  the  ihetiff  behead  him,  this  is  murder,  and  the  wife  may  have  an  appeal. 
Hale's  Hirt.  P.C.  433. 

If  a  woman  be  quick  or  great  with  child,  if  (he  take,  or  another  Hale's  Hlft. 
give  her,  any  potion  to  make  an  abortion,  or,  if  a  man  ftrike  her,  {'a^'^^j^jIi'; 
whereby  the  child  within  her  is  killed ;  it  is  not  murder  nor  man-  ^^,  Hawkins 
(laughter  by  the  law  of  England,  becaufe  it  is  not  in  rerum  natura,  is  clearly 
and  it  cannot  be  legally  known  whether  it  was  killed  or  not  -,  ^""^.^^ 
though  It  be  a  great  crime,  and  by  the  judicial  law  ot  Mojes,  was  landing 
punifhable  with  death.     So,  {c)  if,  after,  fuch  child  were  born  fomeopini- 
alive  and  baptized,  and  after  die  of  the  ftroke  given  the  mother,  °°^j'^3^^* 
this  is  not  homicide.  Hawk. P.C.  c.  31.  §16. 

But,  if  a  man  procure  a  woman  with  child  to  deftroy  her  in-  jCo.^. 
fant  when  born,  and  the  child  be  born,  and  the  woman,  in  purfu-  J^V^;  l!.  * 

r     1  ,  MI      .        •     r  1-      •  1  •         1.        HalesHift, 

ance  or  that  procurement,  kill  tiie  inrant ;  this  is  murder  in  the  p.  c.  433. 
mother,  and  the  procurer  is  acceffory  to  murder  j  and  this,  whe-  Hawk.  P.C. 
ther  the  child  were  baptized  or  not.  *=•  3'-  §  i7« 

(C)  What  fliall  be  deemed  Murder :  And  herein, 

I.  What  {hall  be    faid  to  be  exprefs  Murder,    and  of  Malice 

prepenfe. 

TlEREIN  it  feems  to  be  agreed,  that  any  {d)  formed  defigii  of  Hawk.p.c. 
•*^    doing   mifchief  may  be  called  malice  ;   and  therefore,  that  ^°' }-f)}^^ 

r      11  Ml-  1        '  I         r  ,•  I     1  1     LordHalc 

not    luch    killing  only   as    proceeds    irom    premeditated  hatred  defines  ma- 
or   revenge  againft   the  perfon  killed,  but  alfo   in   many  other  lice  in  fad: 
cafes,  fuch  as  is  accompanied  with  thofe  circumftances  that  fhew  jobeadeh- 
the  heart  to  be  perverfely  wicked,  is  adjudged  to  be  a  malice  tion  of  doing 
prepenfe.  ^"y  ''odiiy 

harm  to 
another,  whertunto  by  law  he  is  not  authorifed  ;  and  the  evidences  of  fuch  a  malice,  fays   he,  mull  aiife 
from  external  ciicumltances  citcovering  that  inward  intention  ;  as,  lying  in  wait,  menacings  antecedent, 
former  grudges,  deliberate  compaffings,  and  the  like,  which  ate  various,  according  to  variety  of  circum- 
«ances.     Hale's  Hirt.  P.  C.  45 1 . 

If  two  perfons  in  cool  blood  meet  and  fight  on  a  precedent  Roll.  Rep. 
quarrel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder  ;   3t°',„ 

J    ^1  •      ^t        1  J-       1  1  r  1-  111-  2BuIft.I47. 

and  this  the  law  adjudges  to  be  of  malice,  and  that  the  party  can-  Cromp.  ai. 
rot  help  hlmfelf  by  alleging,  that  he  was  firfl:  ftruck  by  the  de-  b. 
ceafed,  or  that  he  often  declined  to  meet  him,  and  was  prevailed  p^**^^ 
upon  to  do  it  by  his  importunity  ;  or  that  it  was  his  only  intent  §21.  Foft.' 


to 
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Cr.  L.  »97.  to  vindicate  his  reputation  ;  or  that  he  meant  not  to  kill,  but  only 

(")  i^'-y  ''*-  to  difarm  his  adverfavy ;  for  fince  he  deliberately  engaged  in  aa 

countenance  ^£1  highly  Unlawful,  in  defiance  of  the  laws,  he  muft,  at  his  pe- 

ihcygive,  ril,  abide  the  confequences  thereof.     And  not  only  he  who  kills, 

and  it  being  j^^  j^jfy  jjjg  feconds,  are  guilty  of  murder.    And  fome  hold  (a),  that 

compaft  and  the  feconds  of  the  deceafed  are  alfo  equally  guilty. 

aEreement.  But  this  conftruftion  is  faid  to  be  too  rigid  ;  and  that  it  would  be  hard  to  make  a  man,  by 
fuch  rciifoning,  tlie  murderer  of  his  friend,  to  whom  he  was  fo  far  from  intending  any  mifchief,  that  he 
vas  ready  to  hazaid  bis  own  life  in  his  quariel,   i  Hawk.  P.  C.  c.  3 1 .  §31.    Hale's  Hift,  P. C.  453. 

Keil.  56.  A  man  is  efleemed  to  fight  in  cool  blood,  when  he  meets  in  the 

Sid.  177.  morning  on  an  appointment  over  night ;  or  in  the  afternoon,  on 
Oneby's°'  ^"  appointment  in  the  morning  ;  or,  as  fome  fay,  if  he  fell  into 
cafe,  dStr.  Other  difcourfe  after  the  quarrcl,  and  talked  calmly  upon  It ;  or, 
773-  ^^'{-  if  he  have  fo  much  confideration  as  to  obferve,  that  it  is  not  pro- 
ajfm.14  9.  ^^^  ^^  ^^^^  ^^  fight  at  prefent,  for  fuch  and  fuch  reafons,  which 
(hew  him  to  be  mailer  of  his  temper. 
Xiafon's  [y/.  and  B.f  two  brothers,  were  at  phy  together;  they  then 

cafe,  Fort,     wrcilled ;  afterwards  cudgelled  :  j4.  gave  B.  a  fmart  firoke ;  B.  grew 
'  angry,  threw  away  his  cucigel:  they  fought  in  earned, and  were  part- 

ed. Ji.  went  away  angry,  threatening  to  fetch  fomething  and  ftick  B. 
He  went  home,  took  off  a  thin  coat,  and  put  on  a  thick  one, 
returned  with  a  fword  concealed  under  his  coat,  drew  on  a 
difcourfe  of  the  quarrel,  and  offered  to  cudgel,  if  B.  would 
keep  off  his  hands.  B.  went  to  him,  and  took  up  the  cudgel 
which  u4~  dropped,  and  gave  him  two  blows  on  the  fhoulders. 
A.  drew  out  the  concealed  fword,  faid,  "  Stand  off,  or  I'll  flab 
*'  you,"  thruft  at,  but  miffed  him.  B.  went  back,  A.  fliortened 
his  fword,  leaped  towards  B.,  ftabbed  him,  and  killed  him.  This 
was  adjudged  murder.] 
Fawk.  P.C.  If  ^.  on  a  quarrel  with  B.  tell  him  he  will  not  ftrlke  him,  but 
c.  31.  §24.  tjjat  he  -v^rjil  give  B.  a  pot  of  ale  to  ftrike  him,  and  thereupon  B» 
ftrike,  and  /i.  kill  him,  he  is  guilty  of  murder ;  for  he  fhall  not 
elude  the  juftice  of  the  law  by  fuch  a  pretence  to  cover  his 
malice. 

In  like  manner,  if  B.  challenge  -^.,  and  u^.  refufe  to  meet  him, 

but,  in  order  to  evade  the  law,  tell  B.  that  he  fliall  go  the  next 

day  to  fuch  a  town  about  his  bufinefs ;  and  accordingly  B.  meet 

him  the  next  day  in  the  road  to  the  fame  town,  and  affault  him, 

whereupon  they  fight,  and  A.  kill  B.,  he  feems  guilty  of  murder  ; 

unlefs  it  appear  by  the  whole  circumftances  that  he  gave  B.  fuch 

information  accidentally,  and  not  with  a  defign  to  give  him  an 

opportunity  of  fighting. 

Cromp.  22.        And  at  this  day  it  feems  fettled,  that  if  a  man  affault  another 

^'  ^^'^K  -I    ^^'^^^  malice  prepenfe,  and  after  be  driven  by  him  to  the  wall,  and 

eJ.^izQ.  ' '  ^'^^  ^^"^  there  in  his  own  defence,  he  is  guilty  of  murder,  in  re- 

fpeft  of  his  firft  intent. 
Keiyng,  the  And  it  hath  been  adjudged,  that  even  upon  a  fudden  quarrel. 
Queen  v.  jf  ^  jyjgjj  |jg  ^q  f^j.  provokcd  by  any  words  or  geftures  of  another, 
tiaTk.'V^c.  f*^  '^5  to  make  a  pu(h  at  him  with  a  fword,  or  to  ftrike  at  him  with 
c.  31  §27.  any  fuch  weapon  as  mnnifeftly  endangers  his  life,  before  the 
l.u.(T.L.  other "o  fword  is  drawn,  and  tlicreupon  a  fieht  enfue,  and  he  who 
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made  fucli  afTault  kills  the  other,  he  Is  guilty  of  murder ;  becaufe 
that  by  aflaulting  the  other  in  fuch  an  outrageous  manner,  with- 
out giving  him  an  opportunity  to  defend  himfelf,  he  fhewed  that 
he  intended  not  to  tight  with  him,  but  to  kill  him  ;  which  vio- 
lent revenge  is  no  more  excufed  by  fuch  a  flight  provocation,  than 
if  there  had  been  none  at  all. 

But  it  is  faid,  that  if  he,  who  draws  upon  another  in  a  fudden  Kcil.  55. 6i. 
quarrel,   make  no  pafs  at  him  till  his  fword  is  drawn,  and  then   '^'- 
fight  with  him  and  kill  him,  he  is  guilty  of  manflaughter  only  ;  be-  ,..  -i.  ^zsl 
caufe  that  by  negledxing  the  opportunity  of  killing  the  other,  be- 
fore he  was  on  his  guard,  and  in  a  condition  to  defend  himfelf, 
with  like  hazard  to  both,  he  fhewed  that  his  intent  was  not  fo 
much  to  kill  as  to  combat   with  the  other,  in  compliance  with 
thofe  common  notions  of  honour,  which   prevailing  over  reafon, 
during  the  time  that  a  man  is  under  the  tranfports  of  a  fadden 
paflion,  fo  far  mitigate  his  offence  in  fighting,  that  it  fhall  not  be 
adjudged  to  be  of  malice  prepenfe. 

And  if  two  happen  to  fall  out  upon  a  fudden,  and  prefently  Hawk.  p.  c. 
agree  to  fight,  and  each  of  them  fetch  a  weapon,  and  go  into  the  ^'  3^'  ^^9- 
field,  and  there  one  kill  the  other,  he  is  guilty  of  manflaughter 
only,  becaufe  he  did  it  in  the  heat  of  blood. 

And  fuch  an  indulgence  is  fhewn  to  the  frailties  of  human  na-  Hawk.  p.  c. 
ture,  that  where  two  perfons,  who  have  formerly  fought  on  malice,  '^-  "i^-  §  30. 
are  afterwards  to  all  appearance  reconciled,  and  fight  again  on  a  ci!cum"itan" 
fre{h  quarrel,  it  fhall  not  be  prefumed  that  they  were  moved  by  ces  it  ap- 
the  old  grudge,  unlefs  it  appear  by  the  whole  (a)  circumftances  of  Pf'"^^'  ^''^^ 
tl^e  fadl.  _  ,;,,;„„  ^3 

but  pretended,  or  counterfeit,  and  that  the  hurt  done  was  upon  the  fcore  of  the  old  malice,  then  it  it 
murder.     Hale's  Hift.  P.  C.  452, 

[Three   Scotch  foldiers  were  drinking  together  in  a  publick  Rexv.  Tay. 
houfe;  fome  ftrai.gers,  who  were  fitting  in  the  next  box,  ufed  i^^,  5  Burr. 
feveral  opprobrious  epithets,   and  reviled   the  charafter  of  the  ^^^'*' 
Scotch  nation  ;  whereupon  one  of  the  foldiers  fl:ruck  one  of  them 
with  zfmall  rattan  cane.     An  altercation  enfued  ;  and  one  of  the 
ftrangers  laid  hold  of  the  foldier  who  had  ftricken,  and  threw  him 
againft  a  fettle.     The  altercation  increafed  ;  and  when  the  foldier 
had  paid  his  reckoning,   the  ftranger  again  flioved  him  from  the 
room  into  the  paflage.     Upon  this,   the  foldier  exclaimed,   that 
*'  he  did  not  mind  hilling  on  Englifhman  tnore  than  eating  a  mefs  of 
**  croivdy.^*     The  ftranger,  alTilted  by  another  perfon,  then  vio- 
lently pulhed  the  foldier  out  of  the  houfe,  whereupon  the  foldier 
inftantly  turned  round,  drew  his  fword,  and  flabbed  the  ftranger 
to  the  heart.     This  was  adjudged  manflaughter. 

A  quarrel  arofe  between  feveral  foldiers,  and  a  number  of  keel-  Brown's 
men  :  one  of  the  foldiers,  to  proteff  liimfclf  and  his  comrades  '^fi'e- Reach's 
from  the  aflaults  of  the  mob,  drew  his   fword,   and  miftaking  a  ^"'''"''^S- 
perfon  palling  by  for  one  of  the  keelmcn,  ftruck  him  on  the  head 
with  his  fword,  of  which  blow  he   died.     This  was  adjudged 
tnanjlaiighter. 

A.  and  B.  fuddenly  quarrelled  :  upon  fome  provoking  language  Sn'>v»-s  cafi-, 
B,  fcizcd  A.  by  the  collar  j  a  fight  enfued  j  they  both  fell  to  the  ^'^-  ^38- 

ground  j 
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ground ;  and  while  flruggling  on  the  ground,  E.  received  a  mor- 
tal wound  from  a  knife  which  ^.  held  in  his  hand.  This  alfo 
was  adjudged  manflaughter.] 
ifiwk.  P.c.  If  a  man  be  fo  far  provoked  by  a  breach  of  promife,  or  by  a 
«•  3'- 1 53»  trefpafs  on  his  lands  or  goods,  or  by  any  words  or  geftures  what- 
Tcrai'autho-  focvcr,  as  thereupon  immediately  to  pulh  at  another  with  afword, 
ritiesthe:e  or  ftrike  him  with  a  dangerous  weapon  before  his  fword  is  drawn, 
'^^""^'  and  thereupon  a  fight  enfue,  and  the  perfon  aflaulted  be  flain,  the 

alTailant  is  guilty  of  murder,  though  he  was  driven  to  the  wall 
when  he  gave  the  mortal  wound ;  for  by  aflaulting  the  other  in 
fuch  abufive  manner,  he  (hews  that  his  intent  was  not  to  fight 
with  him,  but  to  kill  him.  But  if  he  had  made  no  pafs  till  the 
other's  fword  had  been  drawn,  or  had  only  beaten  him,  in  fuch 
manner  as  made  it  appear  that  he  meant  only  to  chaftife  him,  he 
would  have  been  guilty  of  manflaughter  only. 
Hawk.  P.  C.  So,  if  a  perfon,  feeing  two  others  fighting  together  on  a  private 
«-3''^35'  quarrel,  whether  fudden  or  malicious,  takes  part  with  one  of 

them,  and  kills  the  other,  it  is  but  manflaughter. 
Hawk.  P.c.       So,  if  two  ftrive  for  the  wall,  and  one  happen  to  kill  the  other, 
**  3'-  §  36'  or  a  man  happen  to  kill  another,  who,  claiming  a  title  to  his  houfe, 
attempts  forcibly  to  enter  it,  ^c,  or  to  kill  one  who  endeavours 
unlawfully  to  arrefl  him  ;  or  to  force  him  from  his  pofleflion  of  a 
room  in  a  publick  houfe;  or,  if  a  man  immediately  kills  one  whom 
he  finds  in  bed  with  his  wife  j  or  that  pulls  him  by  the  nofe  ;  or 
fillips  him  in  the  forehead,  or  actually  flrikes  him ;  in  all  thefe 
cafes,  the  party  is,  at  moft,  only  guilty  of  manflaughter. 
iaCo.87.         So,  where  J.  the  fon  of  B.,  and  C.  the  fon  of  D.,  fall  out  in 
2q6  ■^Hale's  *^^  ii^^^,  and  fight,  A.  is  beaten,  and  runs  home  to  his  father  all 
iiift.  P.  C.    bloody,  B.  prefently  takes  a  {a)  ftaiT,  runs  into  the  fields,  being 
453.  Row-  three  quarters  of  a  mile  diftant,  and  ftrikes  C.  that  he  dies ;  this 
[74  Ac-      ^^  "°'  murder  in  B.j  becaufe  done  in  a  fudden  heat  and  palTion, 

cording  to  Croke's  report,  a  Jmall  cudgel,  and  according  to  Godbolt's,  a  rod.  "  It  may  be  fairly  •ol- 
«•'  ledled,"  faith  Sir  Mr.  Fofter,  "  from  Croke's  manner  of  ("peaking,  [and  Godbolc's  report,]  that 
«'  the  accident  happened  by  ajtnglcjlnkc  with  a  cudgel  not  I'lhely  to  def.roy,  and  that  death  did  not  imme- 
*'  diately  enfue."  The  words  of  Croke  aie,  "  RowUy  Jiruck  the  child  with  a  fmall  cudgel,  of  whkhjirok* 
"  he  afunwards  died."  The  ftroke  was  given  in  heat  of  bio 'd,  and  not  with  any  of  the  circumftances 
which  impurt  malire,  and  therefore  manflaughter.  Obferve  that  Lord  Raymond  (Ld.  Raym.  149S.) 
layeth  great  Ilrefs  on  this  circumftance,  that  tbejircke  ivji  -with  a  cudgel  not  likely  to  kill !  Foft.  Cr. 
L.295.J 

^*'*'^'f'^}'  ^^  ^  perfon  in  cool  blood,  by  way  of  revenge,  deliberately  beat 
«•  S''  S  3  y  another  in  fuch  a  manner  that  he  dies  of  it ;  or,  if  a  man,  upon  a 
{b)  Cro.  fudden  provocation,  execute  his  revenge  in  fuch  a  manner  as  fliew5 
Car.  131.  a  cruel  and  deliberate  intent  of  doing  a  perfonal  hurt,  he  is  guilty 
Holioway's  °^  murder  -,  as  {b)y  where  the  keeper  of  a  park,  finding  a  boy 
cafe.  Keii.  flealing  wood,  tied  him  to  a  horfe's  tail,  and  beat  him,  where- 
117.  s.  c.    upon  the  horfe  ran  away,  and  killed  him. 

I  Hale's  Hift.  P.  C.  454.  S.  C.  cited  and  agreed  j  becaufe  the  correftion  was  excefllve,  and  it  was  aa 
id  of  deliberate  cruelty. 

Foft.Cr.  L.        [There  being  an  afFray  in  the  ftreet,  one  Stedman  a  foot-foldier 

'9*'  ran  hallily  towards  the  combatants.     A  woman  feeing  him  run  in 

that  manner  cried  out,  "  You  will  not  murder  the  man,  will  you  ?'* 

SuJ/.'iafi  replied,  "  V/hat  is  that  to  you,  you  bitch  ?"  Th?  wom^n 

thereupor^ 
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tliereupon  gave  him  a  box  on  the  ear,  and  Stedman  flruck  her  on 
the  breafl:  with  the  pommel  of  his  fword.  The  woman  then  fled, 
and  Stedman  purfuiug  her  ftabbed  her  in  the  back.  Holt  was  at 
firft  of  opinion,  that  this  was  murder,  aftngle  box  on  the  ear  from 
G  ivoman  not  being  a  fujffident  provocation  to  kill  in  this  manner ^  after 
he  had  given  her  a  blow  in  return  for  the  box  on  the  ear ;  and  it  was 
propofed  to  have  the  matter  found  fpecially.  But  it  afterwards 
appearing  in  the  progrefs  of  the  trial,  that  the  woman  ftruck  the 
foldier  in  the  face  with  an  iron  patten,  and  drew  a  great  deal  of 
blood,  it  was  holden  clearly  to  be  no  more  than  manflaughter. 

The  fmart  of  the  man's  wound,  and  the  efFufion  of  blood, 
might  poflibly  keep  his  indignation  boiling  to  the  moment  of  the 
faa. 

Mr.  Lutterel^  being  arrefted  for  a  fmall  debt,  prevailed  on  one  Rex  t. 
of  the  officers  to  go  with  him  to  his  lodgings,  while  the  other  was  '^^^'^'■> 
fent  to  fetch  the  attorney's  bill,  in   order,   as -Lw/Z^ri"/  pretended,  This'isthe 
to  have  the  debt  and  cofls  paid.     Words  arofe   at  the  lodgings  cafe  as  re- 
about  civilitv  moncKy   which  Lutterel  refufed  to  give  :  and  he  went  P°ff^=* J'T 

.  J  J'  rill       Sir  John 

up  flairs  pretendmg  to  fetch  money  for  the  payment  or  the  debt  strange  j 
and  cofts,  leaving  the  officer  below.     He  foon  returned  with  a  and  an  ex- 
brace  of  loaded  piftols  in  his  bofom,  which,  at  the  importunity  of  ^HH^^^^ 
his  fervant,  he  laid  down  on  the  table,  faying,  He  did  not  intend  to  that  all 
hurt  the  officers^  hut  he  would  not  be  ill-tfed.     The  officer,  who  had  fhefe^cir- 
been  fent  for  the  attorney's  bill,  foon  returned  to  his  companion  ofT^^va' 
at  the  lodgings;  and  words  of  anger  arifmg,  Lutterel  {ixwck  one  tlon^twoto 
of  the  officers  on  the  face  with  a  v/alking-cane,  and  drew  a  little  °if>  ^^ 
blood.     Whereupon  both  of  them  fell  upon  him,  one  ftabbed  him  on  thV" 
in  nine  places,  he  all  the  while  on  the  ground  begging  for  mercy y   and  ground  heg- 
unahle  to  refi/l  them;  and  one  of  them  fired  one  of  the  piftols  at  him  6'^s  ^'^^ 
while  on  the  ground,  and  gave  him  his  death's  v/ound.     This  is  re-  tabbed  i« 
ported  to  have  been  holden  manflaughter  3v  reafon  ofthefirfl  affault  nine  places, 
-with  the  cane.l  ^  ^",^  ^^'f^^ 

-"  difpatched 

with  a  piftcl ;  that  all  thtfe  circamf  ancss,  plain  indications  of  a  deadly  revenge  or  dhbolical  fury,  Ihould 
not  outweigh  a  flight  ftroke  with  a  cane.  But  in  the  printed  trial  (6  St.  Tr.  195. )  there  are  fome  circum- 
tlances  ftated,  which  are  entirely  dropped,  or  very  flightly  mentioned  by  the  reporter  :  —  i.  Mr.  Lutterel  had 
a  fword  by  hisfiie,  which,  after  the  aflrav  v/as  over,  wis  found  draiMti  ar.d  broken.  How  that  happened 
did  not  appear  in  evidence;  for  part  of  the  affray  was  at  a  time  when  no  witnefs  was  piefenr,  no- 
body fpake  to  the  whole.  2.  When  Lutterel  laid  the  piftols  on  the  t-ble,  he  declared  that  he  brought 
theni  down,  hecauje  he  would  rot  be  ftrc-.d  out  of  his  lodgings.  3.  He  threa-ened  the  officers  (e- 
\eral  times.  4.  Or.e  of  the  officers  appeared  to  have  been  wounded  in  the  hand  by  a  piitol  (int,  (for 
both  the  piftols  were  difcharged  in  the  affray,)  and  flightly  on  the  wri't  by  fome  ftiatp-pointcd  v/eapon  : 
and  the  other  was  flightly  wounded  in  the  hand  by  a  like  weapon.  5.  The  evidence  touching  Lut- 
terel's  begging  for  mercy  was  not,  that  he  was  on  the  ground  begging  fr  mercy  ;  but  that  on  the  ground 
he  held  up  his  hands  a%  it  he  iv3s  begging  for  mercy.  The  Chief  Juftlce  diretlei  the  jury,  that  if  they 
believed  Mr.  Lutterel  endeavoured  to  refcue  himfelf,  which  he  feems  to  think  wa;  the  cafe,  and  very  pro- 
bably was  the  cafe,  it  would  bi  juftiiiabie  homicide  in  the  ofScirs.  Ho'.vcver,  as  Mr.  Lutterel  gave  the 
firlt  blow  accompanied  -with  menaces  to  the  '^cers,  ar.d  the  circui/iflanre  of  frjdu.ir.g  I'mded  piftols  to  prt-jer.t 
their  taking  him  from  his  hdgir.gs,  which  it  would  have  been  their  duty  to  have  done,  if  the  debt  iiad  not 
keen  paid,  or  ba!  given,  he  declared  it  coulp  be  no  more  '-U-.  T^.i'.n  waiter.     Foil.  Cr.  L.  sjj. 


2.  Where 
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2.  Where  the  Malice  fhall  be  faid  to  be  implied,  or  by  Prefump- 
tion  of  Law  :  And  herein, 

I,  Where  the  Homicide  being  voluntarily  committed^  and  ivithout  Pro* 
vocation^  the  Law  implies  Malice, 

Rale's  Hid.        Herein  it  is  laid  down,  that  when  one  voluntarily  kills  another, 

p.  C.  445-    xvithout  any  provocation,  it  is  murder  ;  for  the  law  prefumes  it  to 

be  malicious,  and  that  he  is  hojiis  hiimani  generis i  and  therefore  it 

is  neceifary  for  him,  who  happens  to  kill  another,  to  (hew  fuch  a 

provocation  as  will  take  off  the  prefumption  of  malice. 

Kalc-s  Hift.       He  that  wilfully  gives  poifon  to  another,  whether  he  had  pro- 

P.c.  455-    yoked  him  or  not,  is  guilty  of  -B'ilful  murder  ;  becaufe  it  is  an  a6t 

of  deliberation  odious  in  law,  and  prefumes  malice. 
Hale's  Hift.       \i  A.  comes  to  ^.,  and  demands  a  debt  of  him  ;  or  comes  to 
p.  C.  445.    ferve  him  with  zfubpoena  ad  refpondendtimy  or  ad  tejiificandumy  and 
B.  thereupon  kills  A.^  this  is  murder ;  for  herein  there  is  no  pro- 
vocation. 
Cro.  Ellz.  Watts  came  along  by  the  (hop  of  Brains,  and  diftorted  his 

778.  Brainjs  rnouth,  and  fmiled  at  him  :  Brains  kills  him  ;  it  is  murder  ;  for 
HHt  ? c"'  '^'^  ^'^5  "°  ^"^^  provocation  as  would  abate  the  prefumption  of 
455.  cited,    malice  in  the  pai'ty  killing. 

Hale's  Hift.        If  A.  be  paffing  the  ftreet,  and  B.  meeting  him,  there  being  a 

l''^-455>    convenient  diftance  between  A,  and  the  wall,  take  the  wall  of 

*^  "  A..^  and  thereupon  A,  kill  him,  this  is  murder.     But  if  B.  had 

juftled  A.^  this  juftling  had  been  a  provocation,  and  would  have 

made  it  manflaughter.     And  fo  it  would  be,   if  A.   riding  on  the 

road,  B.  had  whipped  the  horfe  of  A.  out  of  the  track,  and  then 

A.  had  alighted,  and  killed  B.^  it  had  been  manflaughter. 

Hawk.  P.C.       It  feems  agreed,  that  no  affront  by  bare  words  or  geftures,  how- 

c.  31.  §  33.  gyg^  flighting,  or  however  falfe  and  malicious  they  may  be,  and 

aggravated  by  the  mod  provoking  circumftances,  will  excufe  him 

from  being  guilty  of  murder,  who  is  fo  far  tranfported  thereby,  as 

immediately  to  attack  the  perfon  who  offends  him,  in  fuch  a  man- 

Haie's  Hift.  ner  as  manifeftly  endangers  his  life.     But   if  A.  gives  indecent 

P.  C.  456,    language  to  B.,  and  B.   thereupon  ftrikes  A.^  but  not  mortally, 

and  then  A.  ftrikes  B.  again,   and  then  B.  kills  A.^   this  is  but 

manOaughter;  for  the  fecond   ftroke  made  a  new  provocation ; 

and  fo  it  was  but  a  fudden  falling  out.     And  though  B.  give  the 

firft  ftroke,  and,  after  a  blow  received  from  A.^  B.  gives  him  a 

mortal  ftroke;  this  is  but  manflaughter,  according  to  the  proverb, 

The  fecond  bloiu  makes  the  affray. 

Hale's  Hift.        A.  and  B.  are  at  fome  difference  ;  A.  bids  B.  take  a  pin  out  of 

P.C. 457.     the  fleeve  of  yf.,   intending  thereby  to  take  occafion  to  ftrike  or 

wound  B.y  which  B.  doth  accordingly,  and  then    A.  ftrikes  B., 

whereof  he  died  ;  this  was  ruled  murder  ;    r.  Becaufe  it  was  no 

provocation,  when  he  did  it  by  the  confent  of  A,     2.  Becaufe  it 

appeared  to  be  a  malicious  and  deliberate  artifice,  thereby  to  take 

occafion  to  kill  B. 

If 
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if  there  be  chiding  between  hufband  and  wife,  and  the  huf-  Hale's  Hift. 
band  ftrike  his  wife  thereupon  with  a  peftle,  that  {he  dies  prefent-  P*  ^*  457* 
ly,  it  is  murder ;  and  the  chiding  will  not  be  a  provocation  to  ex- 
tenuate it  to  manflaughter. 

It  is  faid,  that  if  a  perfon  happen  to  occafion  the  death  of  an-  Hawk.  P.  c. 
other  unadvifedly,  doing  an  idle  wanton  adion,  which  cannot  but  ''S"-  §^'* 
be  attended  with  the  manlfelt  danger  of  fome  other,  as  by  riding 
with  a  horfe,  known  to  be  ufed  to  kick,  among  a  multitude  of 
people,  by  which  he  means  no  more  than  to  divert  himfelf,  by 
putting  them  into  a  fright ;  he  is  guilty  of  murder. 

2.   When  done  on  an  Officer  or  Minijler  of  Jujlice. 

It  hath  been  adjudged,  and  hath  frequently  been  agreed,  that  9C0.  6S. 
if  a  juftice  of  peace,  conilable,  watchman,    l^c.  be  killed  in  the  4 Co.  40. 
execution  of  their  ofBces,  he,  by  whom  any  fuch  perfon  is  killed,  -  inftf  ci!* 
is  guilty  of  murder;  for  herein  the  law  implies  malice  ;  and  the  Savli.  67. 
indiilment  need  not  be  fpecial,  but  general,  Ex  malitidfua  pra-  u^''',  ^  1"  ^ 
cogitatd  interfecit  ^  murdravlt ;  becaufc  the  malice  inlaw  main-  c.  31.  ^is! 
tains  the  inditlment.  Hale's  Hift.  p.  c.  457. 

So,  if  {a)  a  private  perfon  be  killed  in  endeavouring  to  part  Keii.  66. 
thofe  whom  he  fees  fighting,  the  perfon  by  whom  he  is  killed  is  ^^'a^^i^-^-C. 
guilty  of  murder  ;  and  he  cannot  excufe  himfelf  by  alleging,  that  (^)^Kilimg ' 
what  he  did  was  in  a  fudden  affray,  in   the   heat  of  blood,   and  the  affiftant 
through  the  violence  of  paflion.     But,  if  fuch  perfon  do  not  give  ^^.^l'^.'^""' 

.     °  r  1  r     1  1  .  •  1  •        •        liable  js  as 

notice  tor  what  purpoie  he  comes,  by  commandmg  the  parties  in  ^eil  ir.urder 
the  king's  name  to  keep  the  peace,  or  otherwife  manifeftly  (hew-  fs  the  kill- 
ing his  intention  to  be  not  to  take  part  In  the  quarrel,  but  to  ap-  ^."^j"^,!,^* 
peafe  it;  he  who  kills  him,  is  guilty  of  manflaughter  only.  hrafeif;  fo 

thofe  who  come  to  the  conftable's  afliilance ,  though  not  I'pecially  called  thereunto,  are  ur.dir  the  fams 
protedliyn,  as  they  thai:  are  calLd  to  his  affiftance  by  name.     Hale's  Kill.  P.  C.  463. 

Whoever  kills  a  fheriff,  or  any  of  his  officers,  in  the  lawful  Hawk.P.c. 
execution  of  a  civil  procefs,  as,  on  arrefthig  a  perfon,  a  capias^  &c.  '^'  3^-  §  55- 
is  guilty  of  murder. 

Nor  is  it  any  excufe  to  fuch  perfon,  that  the  procefs  was  erro-  Hawk.  PC- 
neous  {b),  (for  it  is  not  void  by  being  fo,)  or  that  the  arreft  was  in   rr^vTrV,^* 
the  night,  or  that  the  officer  did  not  tell  him  for  what   caufe   he  prVcefs,  be 
arrefted  him,  and  out  of  what  court,  (which  is  not  neceffary  when  't  by  writ  or 
prevented  by  the  party's  refiftance,)   or  that  the  officer  did  not  ^'^^'^^^  l^i^ 
(hew  his  warrant,  which  he  is  not  bound  to  do  at  all,  if  he  be  tlve  in  the 
a  bailiff  commonly  known,  nor  without  a  demand,  if  he  be  a  frame  of  it, 

/•„„_•    1    ^„„  and  iffue  in 

Ipecial  one.  ,,      j- 

i  the  ordinary 

courfe  of  juftice  from  a  court  or  magiftrate  having  jurifdiftlon  in  the  cafe;  though  there  may  have  been 
error  or  irregularity  in  the  proceeding  previous  to  the  iffiiing  of  the  procefs,  yet,  if  the  officer  or  other 
miniffer  be  killed  in  the  execution  ot  it,  this  v.'iU  be  murder.  And  therefore  Ma  capias  ad fcJ'uf.'cienilum, 
jien  facias,  writ  of  affiflance,  or  any  other  writ  of  the  like  kind,  iflue  direfled  to  the  fheriff,  and  he  or 
any  of  his  of};ce.'s  be  killed  in  theexecurion  of  it,  it  is  ("jfficient,  upon  an  indiftmcnt  for  this  murder,  to 
produce  the  v.rit  and  Aarrant,  without  fhewing  the  judgment  or  decree.     So  ruled  by  Lord  Hardwlcke, 

in  the  cafe  of  one  Roger=,  at  the  fommer  afflzcs  in  Cornwall  in  the  year  i-J-^f^.      Foft.  Cr.  L.  311. ' 

In  the  cale  of  a  warrant  from  a  jullice  of  the  peace,  in  a  matter  ivterein  he  bath  juriJJifticn,  the  pcrf)n 
executirg  fuch  warrant  is  under  ;he  fpecial  prote£li.;n  of  the  Isw;  though  fuch  warrant  may  have  been 
obtained  by  grufs  impcfuiou  on  the  magiftrate,  and  by  falfc  inlormatljn  touching  matters  fuggefted  in  it. 

Curtis's 
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Curtis's  cafe,  Foft.  Cr.  L.  135. An  attachment  ifTued  out  of  the  county  court,  and  Cgned  by  tJi^ 

county  cleik  in  his  own  caufe,  is  legal  procefs  ;  and  if  the  officer  be  refifted  and  killed  in  the  execution 
of  it,  it  will  be  murder.     Baker's  cafe,  Leach's  Cafes,  106.] 

Hawk.P.C.  But,  where  the  warrant,  by  which  he  ads,  gives  him  no  au-* 

«.  3'-  §57-  thority  to  arreft  the  party;  as  (a),  where  a  bailiff  arrefts  J.  S. 

itme°o/the  baronet,  who  never  was  knighted,  by  force  of  a  warrant  to  arreft 

baiiitf.piain-  J.  S,  knight,  it  is  but  manllaughter. 

tiff,  or  de-  •    /■    t 

fendant  be  interlined,  or  inferted  after  the  feaUng  thereof,  by  the  bailiff  himfelf,  or  any  other;  if  fuch 

bailiff  be  killed  it  is  Out  manflaughter.     Hal.  Hift.  P.  C.  457. So,  if  the  procefs  be  executed  out  of 

the  jurifdidlon  of  the  court,  the  killing  of  the  officer  is  only  manflaughter.  1  Hal.  Hift.  P.  C.  4.58, 
—The  conftable  of  the  vill  of  -^.,  comes  into  the  vill  of  B.,  to  fupprefs  feme  diforder,  and  in  the 
tumult  the  conftable  is  killed  in  the  vill  of  5.,  this  is  only  manllaughter,  becaufe  he  had  no  authority  in 

B.,  as  conftable.     Hal.  Hilt.  P.  C.  459. But  it  feems,  that  if  the  conftable  of  the  vill  of  ^.,  had* 

particular  prece;it  from  ^  juftice  of  peace  diiefted  to  him  by  name,  or  by  the  name  of  the  conftable  oiA., 
to  fupprefs  a  riot  in  the  vill  q{  B.,  or  to  apprehend  a  perfon  in  the  vill  oi B.  for  fome  mifdemeanor,.  and 
within  the  jurifdidtion  and  cenufance  of  the  juftice  of  peace,  and,  in  purfuance  of  that  warrant,  he  go  to 
mrreft  the  party  in  B.,  and  in  execution  of  his  warrant  is  killed  in  B.,  this  is  murder  ;  for  though,  in 
fuch  cafe,  the  conftable  was  not  bound  to  execute  the  warrant  out  of  his  jutifdidion;  neither  could  he  do 
it  fingly,  -jvtute  r£icii,  as  conftable  oi  A  ,  yet  he  may  do  it  as  bailifT  or  minifter,  by  virtue  of  the  war- 
rant, and  the  killing  of  him  is  murder,  as  well  as  if  he  had  been  conftable  of  the  hundred  wherein  A.  and 
B.  lie  ;  or  fteriflof  the  county  ;  for  a  jiiltice  of  the  peace  may,  for  a  matter  within  his  jurifdiftion, 
iffue  his  warrant  to  a  private  perfon  as  fervant,  but  then  fuch  perlon  muft  flicw  his  warrant,  01  fignify  the 
contents  of  it.     Hal.  Hift.  P.  C.  459. 

Hale's  Hift.        And  as  to  the  point  of  notice,  it  is  herein  further  laid  down  by 
P.C.460.     my  Lord  Hfl/f,  that  if  he  be  a  bailiff,  conftable,  or  watchman, 
jurus  ^  conus,  ihe  killing  of  him  is  murder,  though  the  party 
does  not  know  him  to  be  fuch ;  alfo  it  is  not  necelTary  for  him  to 
notify  himfelf  to  be  fuch  by  exprefs  words ;  but  it  fhall  be  pre- 
fumed  that  the  offender  knev/  him. 
Hal.  Hift.         But,  if  he  be  a  private  bailiff,  either  the  party  muft  know  that  he 
P.C.  461.     jg  Cq^  qj.  there  muft  be  fome  fuch  notification  thereof  whereby  the 
party  may  know  it;  as  by  faying,  I arreji you,  which  is  of  itfelf 
fufficient  notice ;  and  it  is  at  the  peril  of  the  party,  if  he  kill  him 
after  thefe  words,  or  words  to  that  effeft  pronounced ;  for  it  is 
murder,  if  de  faBo  it  fall  out  that  he  were  a  bailiff,    and  had 
a  warrant. 
Hal.  Hift.  A  conftable  coming  to  appeafe  a  fudden  affray  in  the  day-time, 

P.C.  461.    jj^  j|jg  village  whereof  he  is  conftabie,  it  feems  every  man,  ex 
officio.,  is  bound  to  take  notice  that  he  is  the  conftabie,  becaufe  he 
is  to  be  chofen  and  fworn  in  the  leet,  where  all  refiants  are  to  at- 
tend ;  but  it  is  not  fo  in  the  night-time,  unlefs  there  be  fome  noti- 
fication that  he  is  the  conftable. 
Hal.  Hift.         But  whether  it  be  in  the  day  or  night,  it  is  fufficient  notice,  if  he 
P.C. 461.     declare  himfelf  to  be  the  conftable,  or  command  the  peace  in  the 
king's  name  ;  and  the  like  for  any  who  come  in  his  aihftance,  or 
for  a  watchman,  ^c,  and  therefore,  if  any  of  them  are  killed 
after  fuch  notification,  it  is  murder  in  them  that  kill  him. 
Hal.  Hift.  A  prefs-mafter  feized  B.  for  a  foldier,  and  with  the  affiftancc 

P.  C.465.  of  Q  laij  \\q\,\  on  him  ;  D.  finding  fault  with  the  rudenefs  of  C, 
ca(e^,^25th  there  grew  a  quarrel  between  them,  and  D.  killed  C.  By  the  ad- 
Apni  1666,  vice  of  all  the  judges,  except  very  few,  it  was  ruled,  that  this 
at  Newgate,   ^^g  ^^^  manflaughter. 

^  [Where 
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[Where  an  ofRcer  on  the  imprefs  {ctvice,Jired  in  the  ufual  man-  Rex  v. 
tier  at  the  liallyards  of  a  boat,  In  order  to  bring  her  to^  and  hap-  ^'^iJ'P-) 
pened  to  kill  a  man,  this  was  adjudged  to  be  only  manilaughter.       °^^'   ^°' 

A  captain  of  a  (hip  had  a  prefs-warrant,  directing  that  no  per/on  Broadfoot's 
hut  a  commijjioned  officer  luas  to  be  intru/led  ivith  the  execution  cfit;   '^^^^'  ^°-** 
and  his  name  to  be  inferted  en  the  back  of  it.     The  captain  ap-     ^'    '  ^'^* 
pointed  his  lieutenant  to  execute  it,  and  fent  his  boat  with  feme 
of  the  crew  to  prefs,  but  the  lieutenant  ftaid  in.  the  (hip.     The 
boat's  crew  fome  leagues  off  boarded  a  fhip,  and  attempted  to 
prefs,  when  one  of  them  was  killed.     This  was  ruled  to  be  only 
manflaugbter,  for  they  did  not  a£l  according  to  the  warrant.] 

If  a  legal  warrant  be  executed  in  an  unlawful  manner  ;  as,  if  a  Hawk.  P.c. 

bailifF  be  killed  in  breaking  open  a  door  or  window  to  arreft  a  '^•jI-  h  53. 

man  ;  or,  perhaps,  if  he  arreft  one  on  a  Sunday  [a],  fince  the  fhatute  ^J^^  murder 

29  Car.  2.  c.  7.  by  which  all  fuch  arrefts  are  made  unlawful,  and  before  the 

he  be  killed  :  this  is  but  manflaughter.  .   i^atu^e.  Hal. 

'  ^  Hift.  P.  C.  457. 

[So,  where  a  peace  officer  about  to  take  a  man  to  prifon  under  MaryAdey's 

a  warrant,  which  turned  out  to  be  illegal,  was  killed  in  the  at-  cafe, Leach's 

tempt  by  a  woman  whom  the  man  kept,  this  was  adjudged  to  be     ^  ^^'  ^ 

only  manflaughter.3 

3.    IVhen  done  by  Perfons  in  the  Execution  of  fome  other  unlawful 

Aa. 

It  feems  agreed,  that  wherever  a  man  happens  to  kill  another  Ke'yng,iiT. 
in  the  execution  of  a  deliberate  purpofe  to  commit  any  felony,  ^^'f-  '^-  93- 
he  is  guilty  of  murder;  as,  where  a  perfon,  fhooting  at  tame  piow.'ioi. 
fowl  with  an  intent  to  Ileal  them,  accidentally  kills  a  man ;  this 
is  murder. 

So,  if  A.  come  to  rob  B.  in  his  houO?,  or  upon  the  highway,  or  ^ir,^,  52, 
otherwife,  without  any  precedent  intention  of  killing  him  ;  yet,  if  ^^^'-  ■^''*' 
in  the  attempt,  either  without,  or  upon  the  refiftance  of  B,,  A,  '  '^  ^* 
kill  B.y  this  is  murder. 

So,  if  men  come  to  fteal  deer  in  a  park  or  forefl,  or  to  rob  a  Hal.  Hlft. 
warren  of  conies,  and  the  parker,  forefter  or  warrener  refifts,  and  ^•^"  '^^^' 
is  killed,  this  is  murder. 

And  not  only  in  fuch  cafes,  where  the  very  a£l  of  a  perfon  hav-  Plow.  473. 
ing  fuch  a  felonious  intent,  is  the  immediate  caufe  of  a  third  per-  9^°;^p' 
fon's  death,  but  alfo,  where  it  any  way  occafionally  caufes  fuch  a  g.  31.  &^a.' 
misfortune,  it  makes  him  guilty  of  murder.     And  fuch  was  the 
cafe  of  the  hufband,  v/ho  gave  a  poifoned  apple  to  his  wife,  who 
eat  not  enough  to  kill  her,  but  innocently,  and  againll  the  huf- 
band's  will  and  perfuafion,  gave  part  of  it  to  a  child,  who  died 
thereof.     Such  alfo  was  the  cafe  of  the  wife,  who  mixed  ratif- 
bane  in  a  potion  fent  by  an  apothecary  to  her  hufband,  which  did 
not  kill  him,  but  afterwards  killed  the  apothecary,  who  to  vindi- 
cate his  reputation  taftcd  it  himfelf,  having  fiift  ftirred  it  about. 
Neither  is  it  material  in  this  cafe,  that  the  (tirring  of  the  potion 
might  make  the  operation  of  the  poifon  more  forcible  clian  other- 
wife  it  v/ould  have   bcca  ;    for  inafmuch  as  a  murderous  inten- 

\'0L.  V.  K  tiun. 


130  agurtier  anD  !pomicttie» 

tlon,  which  of  itfelf  perhaps,  in  ftrianefs,  might  juftly  be  punl{hec5 
with  death,  proves  now,  in  the  event,  the  caufe  of  the  king's  lofing 
a  fubjed,  it  fliall  be  as  feverely  puniflied,  as  if  it  had  had  the  in- 
tended elTe£l,  the  mifling  whereof  is  not  owing  to  any  want  of  ma- 
lice, but  of  power. 
Hal.  Hift.          So,  if  J.,  by  malice  forethought,  ftrikes  at  B.,  and  miffing  him 
P.C.466.     ftrikes  C,  whereof  he  dies  ;  though  he  never  bore  any  malice  to 
C,  yet  it  is  murder,  and  the  law  transfers  the  malice  to  the  party 
flain. 
Savii,  67.  If  divers  perfons  refolve  generally  to  refift  all  oppofers  in  the 

Moor,  S6.     commiffion  of  any  breach  of  the  peace,  and  to  execute  it  in  fuch  a 
Cri'm. li*.     manner  as  naturally  tends  to  raife  tumults  and  affrays  ;  as,  by 
D)er,  128.    committing  a  violent  difTeifin  witli  great  numbers  of  people,  hunt- 
5  Mod  289.  jpg  J,-,  ^  pavk,  ^c,  and  in  fo  doing  happen  to  kill  a  man,  they 
c/-^i.'^46.  ate  all  guilty  of  murder  ;  for  they  niuft,  at  their  peril,  abide  the 
event  of  their  a6lions,  who  wilfully  engage  in  fuch  bold  dillurb- 
ances  of  the  publick  peace  in  open  oppofition  to,  and  defiance  of 
the  jullice  of  the  nation. 
Crom.  zS.         Yet,  where  divers  rioters,  having  forcibly  pofleflion  of  a  houfe, 
Hawk.P.c.  afterwards  killed  the  perfon  whom  they  had  ejeded,  as  he  was 
C'^i*  ^47-  eiideavouring  in  the  night  forcibly  to  regain  the  pofleflion,  and  to 
fire  the  houfe,  they  were  adjudged  guilty  of  manflaughter  only, 
notwithflianding  they  did  the  fad  in  maintenance  of  a  deliberate 
injury  ;  perhaps  for  this  reafon  (fays  Hai)jhifis)^  becaufe  the  per- 
fon flain  was  fo  much  in  fault  himfelf. 
Hawk.  P.C.       But,  if  in  fuch  cafe,  or  any  other  quarrel,  whether  it  were  fuddeii 
c.  31.  §48.  Qj.  premeditated,  a  juftice  of  peape,  coufl:able  or  watdiman,   or 
even  a  private  perfon  be  flain  in  endeavouring  to  keep  the  peace, 
and  lupprefs  the  aflPray,  he  who  kills  him  is  guilty  of  murder  j  for 
though  it  was  not  his  primary  intention  to  commit  a  felony,  yet, 
inafmuch  a?  he    perfifi:s  in  a  lefs  offe;nce  with  fo  much  obfti- 
nacy,  as  to  go  on  in  it  to  the  hazard  of  the  lives  of  thofe,  who  no 
otherwife  ofl'end  him,  but  by  doing  their  duty  in  maintenance  of 
the  law,  which  therefore  afix>rds  theni  its  more  immediate  protec- 
tion, he  feems  to  be  in  this  refped  equally  criminal,  as  if  his  in- 
teniion  had  been  to  commit  a  felony. 
tnai.HIft.       If  A.  throw  a  ftone  with  an  intent  to  kill  the  poultry  or  cattle 
P.C. 475.     pf  2?.,  and  the  flone  hit  and  kill  a  by-ftander,  it  is  manflaughter, 
becaufe  the  ad  was  unlawful ;  but  not  murder,  becaufe  he  did  it 
not  malicioufly,  or  with  an  intent  to  hurt  the  by-ft;an"der. 
Ha!.  HWt.         And  though  by  the  ftatute  33  H,  8.  c.6.  no  perfon  not  having 
P'  ^'  475-    lands,  ^c.  of  the  yearly  value  of  100/.  per  ami.  may  keep,  or  flioot 
in  a  gun,  upon  pain  of  forfeiting  10  /.,  yet,  if  a  perfon  not  quali- 
fied flioots  with  a  gun  at  a  bird  or  at  crows,  and  by  mifchance  it 
.  kills  a  by-ft;ander,  by  the  breaking  of  the  gun,  or  fome  other  acci- 
dent that,  in  another  cafe,  would  have  amounted  only  to  chance- 
medley,  this  will  be  no  more  than  chance-medley  in  him;  for 
though  the  fl:atute  prohibit  him  to  keep  or  ufe  a  gun,  yet  the  fame 
M'as  but  malum  prohibitiitn^  and  that  only  under  a  penalty,  and  will 
not  enhance  the  eti'cd  beyond  its  nature, 

If 
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if  a  man,  knowing  that  people  are  pafling  along  the  ftreet,  Hal.  Hift. 
throws  a  (lone,  or  (hoots  an  arrow  over  the  houfe  or  wall,  with  ^\^'A?^' 
an  intent  to  do  hurt  to  people,  and  one  is  thereby  (lain,  this  is  uponfupt-o- 
murder ;  and  if  it  were  without  fuch  intent,  yet  it  is  manflaughter,  fition,  that 
and  not  hzxtly  per  ififortunium^  becaufe  the  a£l  itfelf  was  unlawful.  ^^^  '^""'f '^^ 
But  if  the  man  were  tiling  an  houfe,  and  let  fall  a  tile  knowingly,  nearaa 
and  gave  warning,  and  yet  a  perfon  be  killed,  this  is  per  infortunium;  highway  or 
but  if  he  gave  not  convenient  warning,  it  is  manflaughter,  quia  P'^^^of^e- 
non  adhibuit  debit  am  d'digentiam  *.  then,though. 

he  ihould  cry  out  firfV,  it  is  manflaughter.     See  Hull's  cafe,  i664>     Kel.  e^Q, 

(D)  Of  Manflaughter :  And  herein  of  Manflaughter 
exempt  from  Clergy  by  the  Statute  of  i  Jac.  i .  r.  8, 

■jVyf  Anflaughter,  or  fimple  homicide  (a),  is  the  voluntary  killing  Hal.  Hift. 
^^  of  another  without  malice  exprefs  or  impliec,  and   differs  f '  ^'  ^^^' 
not,  in  fubftance  of  the  fad,  from  murder,  but  only  differs  in  flaughte^^s' 
thefe  enfuing  circumftances.  underftood 

fuchk.ii;ing 
as  happens  either  on  a  fudden  quarrel,  or  in  the  commiflion  of  any  mlawful  a£V,  without  any  deliberate 
intention  of  doing  mifchief.     Hawk.  P.  C.  c.  30.  §1. 

.    I.  In  the  degree  of  the  o(Fence,  murder  being  aggravated  with  Hal.  Hift. 
malice  prefumed  or  implied,  but  manflaughter  not;  and  therefore  ^{^T^^^^"^' 
in  manflaughter  there  can  be  no  acceflliries  before.     2.  In  the  p-ani/hment 
form  of  the  indictment,  the  former  being  alwaysj^/owzV^"  ex  malitid  of  murder, 
precogitatd  interfecit  t^  murdravit^  the  latter  only  fe/onice  interfecit.  ^"'^  jj^^*^  ^ 
3.  In  the   point  of  clergy  (3),   murder  being  by  the   ftatute  of  ter,  were 
23  H.  8.  c.  I.  exempt  from  the  benefit  of  clergy,  but  not  man-  originally 
flaughter.     4.  In  the  form  of  the  pardon  of  murder;  for  though  f3"^e?'^i,o'!h 
at  common  law  a  pardon  of  all  felonies  had  pardoned  murder,  having  tha 
yet,  by  the  ftatute  of  13  Rich.  1.  c.  i.  the  pardon  of  murder  mufl  benefit  of 
either  be  by  the  exprefs  word  of  miirder,  or  it  muft  be  a  pardon  fi^a^none 
oifelonice  interfeElio^  with  a  fpecial  non  ohjlante  of  the  ftatute  of  butuniearn- 

I  3  Rich.  2.  ««*  perfons,' 

who  leaft 
knew  the  guilt  of  it,  were  put  to  death  for  this  enormous  crime.  But  now,  by  feveral  ftatutes,  23  H.  2. 
c.  I.,  I  Edw.  6.  c.  12.,  4  &  5  P.  &  M.  c.  4.,  the  benefit  of  clergy  is  taken  away  from  murderers 
ttirough  malice  [-rfpcnte,  their  abettors,  procurers,  and  couniellors.  It  is  alfo  er.adlcd  by  ftat.  25  G.  z. 
c,  37.  that  the  judge,  before  whom  any  perfon  is  found  guilty  of  wilful  murder,  fliall  pronounce  fentence 
jmmeJiately  after  conviftior,  unlcls  he  fees  caufj  to  poftpone  it,  and  [hall,  in  paffing  fentence,  direft  him 
to  be  executed  the  next  day  but  one,  (unLfs  the  fame  Ihall  be  Sunday,  and  then  on  the  Monday  follow- 
ing,) and  that  his  body  be  delivered  to  the  furgeons  to  be  dilTedted  and  anatooiized  ;  anJ  that  the  judge 
may  diredt  his  body  to  be  afterwards  hung  in  chains,  but  in  nowif?  to  be  buried  without  diflcdlion.  And 
dbring  the  fhort,  but  awfui,  interval  butween  fentence  and  execution,  the  prifoner  fiiall  be  kept  alone, 
and  fuftained  with  only  bread  and  water.  But  a  power  is  allowed  to  the  judjjc,  upon  good  and  fufficienc 
caufe,  to  refpite  the  execution,  and  relax  the  other  reltraints  of  this  adt.  4  81.  Co;nm.  2CO.  Foft. 
107.  141.] 

But  there  is  a  particular  kind  of  manflaughter  from  which  the  [Thisrta- 

bene(it  of  clergy  is  taken  away  by  the  {c)  i  ^Jac.  i.  r.  8.  *«  Where  JJJj5J'3*f^3 

*•  any  perfon  fhall  ftab  or  thruft  any  perfon  or  perfons,  that  hath  criticakime, 

**  not  then  any  weapon  drawn,  or  that  hath  not  then  firft  ftrlcken  au<|.  astra. 

"  the  party  that  (hall  fo  ftab  or  thruft,  fo  as  the  perfon  or  perfons,  ft'^'^^"  n^^*^ 

*'  fo  ftabbed  or  thruft,  fhall  thereof  die  within  the  fp ace  of  fix  ve'ryipecial 
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occafion.  It  "  months  thcii  next  following ;  although  it  cannot  be  proved  that 
is  iui)pofed  «  j}^e  f^rne  was  done  of  malice  forethought,  the  offender  is  oufted 
prindpaSy'"  "  ^^  Clergy,  provided  it  Ihall  not  extend  to  him  that  kills  fe  de- 
inteKced  to    «'  fendeiidof    OX  by  misfortune,    or  in  preferving   the  peace,   or 

put  in  et-     «  ■'chaltiimp  his  child  or  fervant." 
fiflual  nop  '^ 

to  outrages  tlien  frequently  committed  by  perfons  of  inflammable  f^ii^'s  and  deep  refentment ;  who, 
wearing  ihort  daggers  under  llieir  cothes,  were  loa  well  prepared  to  do  quick  and  eti><fiual  execution  upor» 
provocaii'Mi  cxtnm^ly  lUght.  Foft.  C'r.  Law,  2  ,7.]  {c)U  is  generally  holucn,  that  this  ftjtuieis  h\it 
dec!  irJ'iveot' the  common  law.  Bulf.  S7.  Keiyn^,  5^.  Hawk.  r".  C.  c.  30,  §5.  ['<  Whether  it 
*'  was  tneifly  adecl.i^arory  law,"  faith  Sir  M.  Fofter,  "  I  will  not  tike  upon  me  to  determine.  But 
«'  certain  it  is,  that  though  the  words  defciipttve  of"  the  off-iice  are  very  general,  probably  in  terrorem, 
*'•  yet  in  the  conftiuftion  of  the  ftarute  the  crcumftjices  whxh  at  common  law  will  ferve  to  jultify, 
"  excuiV,  or  allevi.ue  in  a  cb.3i\:e  <  f  murder,  have  always  had  their  oiie  weigiit  in  profecutions  grounded 
"  on  tiie  ftatute."     Foft.  Cr.  Law,  298. J 

In  the  conftraftion  of  this  ftatute,  the  following  opinions  have 
been  holden  : 
Jon.  140.  That  wherever  a  perfon,  who  happens  to  kill  another,  wns 

H^^k  p^c    ^^'"^'^  ^y  J^''""^'  "^  t^''^  qucirrel  before  he  gave  the  mortal  wound,  he 
c.  30.  §  6.     is  out  of  the  llatute,  though  he  himfelf  gave  the  firft  blow. 
Allen,  44.         That  he  only  who  adlually  gives  the  (Iroke,  and  not  any  of  thofe 
Salk.  54Z.     ^^.]^Q  ,.,^^y  ^^  £^_j-^j  jQ  Jq  J(.  ^^  conftrucliou  of  law,  as  being  prefent 

Hawk.  P.c.  3ii'^l  aiding  and  abetting  the  faft,  are  within  the  ftatute  ;  from 
c.  30.  §  7.     whence  it  follows,  that  if  it  cannot  be  proved  by  whom  the  llroke 
p^G^'e^      was  given,  none  can  be  found  guilty  within  the  ftatute.     But  the 
indictment,   though  formed  fpecially  upon  the  ftatute,  and  con- 
•  eluding   contra  formain  Jlat.   is   yet  a  good    indictment  of  man- 
fiaughter  againft  them  that   wrere  prefent   aiding  and  abetting  ; 
and  upon  fuch  a  fpecial  indictment  of  manflaughter  upon  the  fta- 
tute, the  prifoner  may  be  convi6led  of  fimple  manflaughter,  and 
acquitted  of  manflaughter  upon  the  ftatute,  and  the  indi6lment 
ferves  for  a  common  manflaughter,  as  well  as  a  man  upon  an  in- 
dictment of  murder  may  be  acquirted  of  murder,  and  convidted 
of  manflaughter. 
Jon.  431.  That  the  killing  of  a  man  with  a  [a]  hammer,   or  fuch  like  in- 

Hnvk  p'^C  ^^^"^^"^  which  cannot  come  properly  under  the  words  thrtijl  or 
c-V-^?**  'ft'*^'>  '^  "°^  ^  killing  within  the  ffatute.  But  it  feems  that  the  dif- 
(a)  If  the  charging  a  {b)  piflol,  or  throwing  a  pot,  or  other  dangerous  vvea- 
thr^uiLn  ""^  pou  at  the  party,  is  within  the  equity  of  the  words  having  a  wea- 
werewitha  poti  drawn ;  for  penal  ilatutes  are  conftrued  ftriclly,  and  favour- 
r.vordor        ably,  and  equicably  for  the  fubiect. 

with  a  pike-     _     ''  ^  ''  '  ■'         > 

ftaft",  it  is  within  the  ftatute  ;  but  if  by  a  rtiot  of  a  pillol,  blow  with  a  fword  or  (^-'ff,  yyrfr^,  Hal.  Hiftg 
P.  C.  470.  (i)  So,  if  the  parry  flain  had  a  cudgel  in  his  hand,  it  is  a  weapon  drawn  within  this  fta- 
tute ;  but  this  muft  be  inicnded  of  fuch  a  cudgel  as  mii^ht  probably  do  hurt,  not  a  fmall  riding  rod  oc, 
cane.     Hal.  Hiit.  P.  C.  470. 

Hal.  Mill.         The  Indictment  to  ouft  the  prifoner  of  his  clergy,  muft  be  fpe- 
P.  C.  463.    cially  formed  purfuant  to  the  ftatute,  viz.  that  he  did  with   a 
fword,   ^c.  ftab  the  party  dead;  he  having   no   weapon   drawn, 
nor  having  ftruck  firft;  otherwife  it  will  be  but  a  conunon  man- 
flaughter, and  the  party  will  have  his  clergy. 
Styi.  8(i.  The  indictment  need  not  conclude  contra  formam  Jlatuti^  no 

P.c.  468.    '^°'"~  '•'''^"  "^  burglary  or  robbery,  for  the  ftatute  doih  not  make 

llie 
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(he  offence  to  be  felony,  but  oufts  the  prifoner  of  his  clergy,  where 
the  crime  is  fo  circumflanced  as  the  ftatute  expreiTeth. 

But  yet  It  doth  not  vitiate  the  indI6lment,  though  It  do  conclude  Cro.  Jac 
iifjic  interfecit  contra  formaijijfatuti,  and  accordingly,  for  the  molt  ^^3-  -^a'* 
part,  to  this  day  the  indi£lments  upon  this  ftatute  do  conclude   .5!;'    '^* 
contra  for  mam  Jiatuti.     So,   it   is  good  with  or  without  fuch  cou- 
clufion ;  but  it  is  beft  to  follow  the  common  ufage,  becaufe  every 
man  doth  not  readily  obferve  the  reafon  of  the  omlflion  of  that 
conclufion. 

Alfo,  the  ufe  hath  been,  In  cafes  of  this  nature,  to  prefer  two  Hal.  Hid. 
indi£lments  againft  offenders  in  this  kind,  wz.  one  of  murder,  an-  ^'  ^-  '^^'^' 
other  upon  this  ftatute,  and  put  the  prifoner  to  plead  to  both  ;  and 
to  charge  the  jury  firft  with  the  indidlment  of  murder,  and  if  they 
find  it  not  to  be  murder,  then  to  charge  them  to  inquire  upon  the 
other  bill ;  becaufe,  if  convidl  upon  either,  the  offender  is  oufted 
of  clergy. 

In  the  year  1657,  at  Newgate,  before  G/y«,  who  then  fat  as  Hal.  Hlft. 
Chief  Juftlce,  a  man  was  indi£led  upon  this  ftatute,  and  a  fpecial  f-C.  470. 
verdi6l  found,  that  a  bailiff,  having  a  warrant  to  arreft  a  man, 
preffed  early  into  his  chamber,  with  violence,  but  not  mentioning 
his  bufmefs.  The  man  not  knowing  him  to  be  a  bailiff,  or  that  he 
came  to  make  an  arreft,  fnatched  down  a  fword  that  hung  In  his 
chamber,  and  ftabbed  the  bailiff,  whereof  he  prefently  died.  There 
was  fome  diverfity  of  opinion  among  the  judges,  v/hether  this 
were  within  the  ftatute  ;  but  at  length  the  prifoner  was  admitted 
to  his  clergy ;  for  though  this  cafe  v/as  within  the  words  of  the 
ftatute,  and  not  within  the  particular  exceptions,  yet  it  was  held, 
that  this  cafe  was  never  Intended  In  the  ftatute ;  for  the  prifoner 
did  not  know  but  that  the  party  came  in  to  rob  or  kill  him,  when 
he  thus  violently  broke  into  his  chamber,  without  declaring  his 
bufinefs. 

[Upon  an  outcry  of  thieves  in  the  night-time,  a  perfon,  who  i  Hale,  42. 
was  concealed  in  the  clofet,  but  no   thief,  was,  in  the  hurry  and  474-   Cro. 
furprife  the  family  was  under,  ftabbed  in  the   dark.     'I'his  was  skWm.* 
holden   to  be   an   innocent  miftake,    and   ruled  chance-medley.  Jones,  429. 
Poffibly,  obferves  Sir  M.  Fojler^  it  might  have  been  better  ruled  ^'*^*  ^^' 
manflaughter  at  common  law,  due  circumfpe£lIon   not  having     *^^'^99' 
been  ufed ;  but  it  was  not  manflaughter  within  the  ftatute.] 

(E)  Of  JLiflifiable  Homicide  :  And  herein, 

I.  As  it  happens  in  the  due  Execution  and  Advancement  of  pub- 
lick  Juftlce. 

oUCH  killing  as  happens  in  the  due  execution  and  advance-  izAfT.  55. 
*^   ment  of  publick  juftlce,  is  deemed  juftifiable  homicide  ;  the  Bro.  Coron. 
minifters  of  juftlce  being  under  the  fpecial  proteeftion  of  the  law;  stamK*i3. 
and  therefore,  if  a  perfon,  having  a£lually  committed  a  felony,  3inft.  z-.i. 
will  not  fuffer  himfelf  to  be  arrefted,   but  ftand  on  his  own  (a)  ^^it.  c.  93. 
defeace,  or  fly,  fo  that  h?  cannot  polhbly  be  apprehended  alive  FhTcoJon, 
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jga.  258.  by  thofe  who  purfue  him,  whether  private  perfpns  or  pyhlick  otH- 
Haie'sHift.  ^ers,  with  or  without  a  warrant  from  a  magiftrate,  he  may  be 
Hawic^^PX.  lawfully  flain  by  them. 

c.  28.  €  II.  (a)  But,  if  the  pri loner  makes  no  refiftance,  but  fiies,  and  the  officer,  being  fearful,  left 
the  prifoner  fliould  efcape,  ftrikes  him,  whereof  he  dies,  this  is  murder.  Hale's  Hift,  P.  C.  48 1 .  For 
here  was  no  aflault  firlt  made  by  the  piifcner,  and  fo  it  cannot  befc  defendendo  in  thg  officer. 

Hawk.  P.C.  So,  if  an  innocent  perfon  be  indided  of  felony,  where,  in  truth, 
c.  28.  §  12.  j^Q  felony  was  committed,  and  will  not  fuffer  himfelf  to  be  arrefted 
by  the  officer  who  has  a  warrant  for  that  piirpofe ;  he  may  law- 
fully be  killed  by  him,  if  he  cannot  otherwife  be  taken  ;  for  there 
is  a  charge  againft  him  on  record,  to  which,  at  his  peril,  he  is 
bound  to  anfwer. 
9  Co.  68.  So,  if  a  prifoner,  endeavouring  to  break  the  gaol,  affault  his 

Hal.  Hift.     gaoler,  he  may  lawfully  be  killed  by  him  in  the  affray. 

Hawk.  P.C.  So,  if  thofe  who  are  engaged  in  a  riot,  or  forcible  entry,  or  de- 
c.  28.  §  14.  tainer,  ftand  in  their  defence,  and  continue  the  force,  in  oppofi- 
tion  to  the  command  of  a  juftice  of  peace,  ^<r.,  or  refift  fuch 
juftice  endeavouring  to  arreft  them,  the  killing  of  them  may  be 
Poph.  121.  juflified ;  and  fo,  perhaps,  may  the  killing  of  dangerous  riotei-s 
by  any  private  perfon,  who  cannot  otherwife  fupprefs  them,  or 
defend  himfelf  from  them ;  inafmuch  as  every  private  perfon 
feems  to  be  authorifed  by  the  law  to  arm  himfelf  for  the  purpofes 
afore  faid, 

So,  if  trefpaflers  in  a  foreft,  chafe,  park,  or  warren,  or  any 
inclofed  ground,  wherein  deer  are  kept,  will  not  render  themfelve^ 
to  the  keepers,  upon  an  hue  and  cry  made  to  ftand  to  the  king's 
peace,  but  fly  from,  or  defend  themfelves  againft  them ;  they  may 
be  flain,  by  force  of  the  ftatute  de  malefaclorihus  in  parcisy  and 
2i^4JF.&M.  c.  10. 

If  either  of  the  parties  fighting  in  a  combat,  allowed  by  law  for 
the  trial  of  fome  fpecial  cafes,  be  flain,  he  who  kills  him  is  juftified ; 
and  the  death  of  the  other  is  imputed  to  the  juft  judgment  of 
God,  who  is  prefumed  to  give  the  vidlory  to  him  who  fights  in 
the  maintenance  of  truth. 

If  a  fllerifl^,  being  refifted  by  one  whom  he  attempts  lawfully  to 
arreft  in  a  civil  atlion,  or  to  retake  after  he  has  arrefted  him,  un- 
avoidably kill  him  in  the  affray,  he  may  juftify  it ;  though  he  never 
gave  back;  but  ftood  his  ground,  and  attacked  the  party.  But  if  a 
perfon  barely  fly  from  the  execution  of  [b)  civil  procefs,  the  fherifF 
cannot  juftify  killing  him. 

fays  my  Loid  Ha!e,  the  difference  is  between  civil  aflions  and  felonies ;  that  if  a  man  be  in  danger  of 
arteft  by  a  cafias  in  debt  or  trefpafs,  and  he  fly,  and  the  bailiff  kill  him,  it  is  murder  ;  but  if  a  felon 
fly,  and  he  cannot  be  otherwife  taken,  if  he  be  killed,  it  is  no  felony  ;  and  in  that  cafe  the  officer  fo 
killing  forfeits  nothing,  but  the  perfon  foaffaulted  and  killed  forfeits  his  goods.    Hale's  Hift.  P.  C.  481. 

Homicide  may  be  juftified  in  the  due   execution  of  publick 

juftice  ;  but  herein  thefe  rules  muft  be  obferved  : 

30 Co. 76.         I.  That  the  judgment,  by  virtue  whereof  the  party  was  put  to 

Dak.  c.  98.    deatb,  be  given  by  one  who  had  jurifdidion  in  the  caufe ;  for 

j3,  a.  otheiwife  both  judge  and  officer  may  be  guilty  of  felony,  as,  if 

Hawk.  P.C.  the  court  of  Common  Pleas  give  judgment  on  an  appeal  of  death, 
C28.  §4.  ^j. 


Cromp.  50, 
Dyer,  326. 
Hawk.  P.C. 

c.  28.  §  15. 

Plow.  9.  b. 

Dak.  c.  98. 

3  Inft.  22X. 

37  H.  6. 

21.  a. 

Roll.  Rep. 

189. 

3 Inft.  56. 

Cromp.  24. 
Dak.  c.  98. 
Hawk.  P.C. 

C.28.  §17. 

{b)  Herein, 
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or  juftices  of  peace  on  an  indiftment  of  high  treafon,  and  award 
execution,  which  is  executed.  But  if  juftices  of  peace  condemn 
a  man  to  death  on  an  indiftment  of  trefpafs,  and  he  be  executed, 
they  only,  and  not  the  officers,  are  guilty  of  felony;  becaufe  they 
had  a  jurifdi£lion  over  the  offence,  and  therefore  their  proceedings 
are  erroneous  only,  and  not  void. 

A  man  hath  the  liberty  of  Infangthiefy  the  fteward  of  the  court  Hal.  Hift. 
gives  judgment  of  death  againil  a  prifoner  againft  law;  this  was  P*^«45';' 
a  caufc  of  feizure  of  the  liberty,  but  was  not  murder  in  the  judge, 
quia  faEium  judicialiter  licet  ignoranfer^  2  R.  2'   10.  a.     The  cafe 
of  the  fteward  of  the  liberty  of  the  abbot  of  Crowlatid, 

The  judgment  muft  be  executed  by  the  lawful  officer ;  for  thofe  Hawk.  P,c. 
ancient  opinions,  that  any  one  may  kill  a  perfon  attainted  of  felo-  ^'  ^^'  ^  7> 
ny,  and  that  a  man  condemned  in  an  appeal  of  death  is  to  be  exe-  Hal.  Hlft. 
cuted  by  the  relations  of  the  deceafed,  are  now  obfolece;  and  at  P'C.  455. 
this  day,  even  the  judge  who  condemns  a  man,  cannot  execute  his 
own  fentence ;  neither  can  the  proper  officer  do  it,  but  by  a  law- 
ful command,  without  being  guilty  of  felony. 

The  execution  muftpurfue  the  judgment;  therefore,  if  the  fherifF  Hawk.P.C. 
behead  a  man,  where  beheading  is  no  part  of  the  fentence,  it  is  the  u,^^r\^n^°* 
general  opinion  that  he  is  guilty  of  felony.  P.  c.'  433. 

S.  p.    Becaufe  an  aft  of  deliberate  cruelty. 

2.  As  It  happens  in  the  Defence  of  a  Man's  Perfon,  Houfe,  or 

Goods. 

It  is  clear,  that  the  killing  of  a  perfon  in  the  defence  of  a  man's  Hawk.P.C. 
perfon,  houfe,  or  goods,  is  juftifiable  in  the  following  inftances :  '^■^^'  §^^* 
As,  where  a  man  kills  one  who  aiTaults  him  in  the  highway  to  rob  auchorinei 
or  murder  *  him ;  or  the  owner  of  a  houfe,  or  any  of  his  fcrvants,  there  cited. 
or  lodgers,  i^c.  kills  one  who  attempts  to  burn  it,  or  to  commit  in  p^l;  ^  ^^' 
it  murder,  robbery,  or  other  felony ;  or  a  woman  kills  one  who  (a)  So,  of  a 
attempts  to  ravifti  her  ;  or  a  {a)  fervant  coming  fuddenly  and  find-  hu/band  in 
ing  his  mafter  robbed  and  (lain,  falls  upon  the  murderer  immedi-  J^  "",."3 
ately,  and  kills  him ;  for  he  does  it  in  the  height  of  his  furprife,  child  of  his 
and  under  juft  apprehenfions  of  the  like  attempt  upon  himfelf.  parent,  &: 
But  in  other  circumftances  he  could  not  have  juftified  the  killing  fo"the  aft 
of  fuch  an  one,  but  ought  to  have  apprehended  him.  of  the  af- 

fiftant  fliall 

have  the  fame  conftru£lion,  in  fuch  cafes,  as  the  aifV  of  the  party  afliftcd  fliouldhave  had,  if  it  had  been 
done  by  himfelf.  Hal.  Hift.  P.  C.  484. — •  By  24  H.  3.  c.  5.  it  is  no  forfeiture  for  killing  a  maa 
attempting  to  commit  murder  or  robbery. 

But  a  man  cannot  juftify  the  killing  another  in  defence  of  his  Hawk.P.C. 
houfe  or  goods,  or  even  of  his  perfon,  for  a  bare  private  trefpafs ;  ^di^Htii  ^' 
and  therefore  he  who  kills  another,  who  claiming  title  to  his  houfe  p,  c.  48^', , 
attempts  to  enter  it  by  force,  and  fhoots  at  it,  or  that  breaks  open 
his  windows  in  order  to  arreft  him,  or  that  perfifts  in  breaking  b.is 
hedges,  after  he  Is  forbidden,  is  guilty  of  manflaughter  ;  and  he, 
who  in  his  ov/n  defence  kills  another  that  afl'aults  him  in  his  houfe 
it;  the  day-time,  and  plainly  appears  to  intend  to  beat  him  only,  is 

K  4  guilty 
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gxiWty  o{  homicide  fe  defe fide ndof  for  which  he  forfeits  Kis  goods, 
but  is  pardoned  of  courfe  j  yet  it  feems,  that  a  private  p^rrfon,  and 
hfortioriy  an  officer  of  juftice,  who  happens  unavoidably  to  kill 
another  in  endeavouring  to  defend  himfelf  from,  or  fupprefs  dan- 
gerous rioters,  may  juftify  the  fad,  inafmuch  as  he  only  does  his 
duty,  in  aid  of  the  public!;  juftice. 
Hawk.P.C.  If  a  man  be  dangeroufly  aflaulted  by  another,  as  with  a  drawn 
c.  28.  fword,  l^c.  without  any  previous  affray,  though  in  a  town,  or  othev 

place  where  help  may  be  expected,  and  ufe  the  fame  caution  to 
avoid  fi<^hting  as  would  make  the  killing  the  affailant  homicidey^ 
defendendo  only,  if  there  had  been  a  previous  affray,  and  then  un- 
avoidably kill  the  affailant,  it  feems  reafonable  that  he  may 
juitify  it. 
B*!:.  c,9S.  It  feems  alfo,  that  in  fome  fpecial  cafes,  a  man  may  juftify 
even  killing  an  innocent  perfon ;  as,  where  in  a  Ihipwreck  two, 
perfons  get  upon  the  fame  plank,  which  will  not  fupport  then^ 
both,  and  one  thrufts  the  other  off. 
Cro.  Car.  So,  if  a  man  be  awakened  in  the  night  with  an  alarm  that  thieves 

S^^.-  are  in  his  houfe,  and  fearching  for  them  in   the  dark,   with  his 

Vidhupra.     fword  drawn,  happen  to  kill  a  perfon  lying  hid  in  part  of  the  houfe, 
who  in  truth  had  no  ill  defign,  and  was  brought  thither  by  a  fer- 
vant  in  order  to  affift  in  cleaning  the  houfe  ;  it  feems,   he  may 
juftify  the  fadl,  inafmuch  as  it  hath  not  the  appearance  of  a 
fault. 
Hawk.P.C.       But  a  man  fliall  never  juftify  himfelf  under  a  neccffity  wliich 
c.  28.  §2.     j^g  brought  upon  himfelf  by  his  own  fault  j  and  therefore,  if  riot- 
ers, wrongfully  detaining  a  houfe  by  force,  kill  the  party  eje£led, 
or  any  of  his  affiftants  who  attack  it  from  without,  and  endeavour 
to  burn  it,  they  are  guilty  of  manflaughter. 
Vaiior's  [The  prifoner  was  indifted  for  the  murder  of  his  brother,  and, 

cafe,  Fcft.     ^^  ^^^^  upon  evidence  appeared  to  be,  that  the  prifoner  on  the 
%-'%.     '      night  the  fad  was  committed  came  home  drunk.     His  father  or- 
dered him  to  go  to  bed,  which  he  refufed  to  do  -,  whereupon  a 
fcuffle  happened  betwixt  the  father  and  fon.     The  deceafed,  who 
was  then  in  bed,  hearing  the  difturbance  got  up,  and  fell  upon  the 
prifoner,  threw  him  down,   and  beat  him  upon  the  gtound,  and 
there  kept  him  down,  fo  that  he  could  not  efcape,  nor  avoid  the 
blows  •,  and  as  they  were  fo  ftriving  together,  the  prifoner  gave 
the  deceafed  a  wound  with  a  penknife,  of  which  wound  he  died. 
Hoit.Tracy,  The  Judges  prefent  doubted,  whether  this  were  manflaughter  ory^ 
and  Bury,      defendendo^  and  a  fpecial  verdid  was  found  to  the  efted  here  fel; 
forth.     At  a  conference  of  all  the  judges  of  England,  it  was  una- 
nimoully  holden  to  be  manflaughter -,  for  there  did  not  appear  to 
be  any  inevitable  necejfity  fo  as  to  excife  the  killing  in  this  manner.'] 
Ha.vk.  P.C.       It  feems  a  reafonable  opinion,  and  countenanced  by  the  old 
c.  28/§  3.     books,  that  a  fadl  amounting  tojiijlifiable  homicide,  being  fpecial- 
he  ein  my      ly  («)  pleaded,  and  proved  to  the  court  on  an  indidment  or  appeal 
j-ord  Hale     of  murder,  tlie  party  Ihall  be  difmlffed  without  being  arraign- 
fiys,  It 's       gj    ^^^     jj^it  it  ig  certain,  that  a  fad  amounting  to  excufable  ho- 
bcobfcrved,    micide  cannot  be  fo  pleaded  -,  but  the  party  muft  plead  not  guiltyj 

and 
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and  giye  the  fpecial  matter  in  evidence  :  alfo,  it  is  certain,  that  that  in  cafe 
where  a  fa6l  amounting  lo  jujlljxable  homicide  is  found  by  a  jury,  "[^JJJ'Jj" 
$he  party  is  to  be  difmilTed,  without  being  obHged  to  purchafe  a  or  cWge'of 

pardon,    ^C.  felony,  the 

prifoiier 
cannot  plead  any  thing  by  way  of  juftification,  as,  that  he  did  it  in  his  own  defence,  or  ftr  irtfortun'tum^ 
but  mull  plead  not  guilty  ;  and,  upon  his  trial,  the  I'pec'al  matter  is  to  be  found  by  the  jury,  and  there- 
upon the  court  gives  judgment.     Hal.  Hifi.  P.  C.  478. 

(F)  Of  excufable  Homicide  :  And  herein, 

I.  Oi  Hommdc  per  Itifortumumy  or  Chance-medley. 

EXcufable  or  involuntary  homicide  is  of  two  kinds,     ift,  When  Hal.  Hift, 
it  is  purely  involuntary  and  cafual ;  as   the  killing  of  a  man  ^-  ^-  ^^^' 
per  ififsrtujiium.     2dly,  When  it  is  partly  involuntary,  and  partly 
voluntary,  but  occafioned  by  a  neceiTity  which  the  law  allows, 
which  is  commonly  called  homicide  ex  necejfitate;  as  killing  a  man 
in  his  oy/n  defence. 

Homicide  per  infortunium  is  where  a  man  is  doing  a  lawful  Hal.Hift. 
acl,  and  without  intention  of  bodily  harm  to  any  perfon,  and  by  ^-  ^-  '^72• 
that  a6l,   death  of  another  enfues  ;  as,  if  a  man  be  fhooting  at 
butts  or  pricks,  and  by  cafualty  his  hand  (hakes,  and  the  arrow  kills 
a  by-ftander. 

And  thovigh  the  killing  of  another  per  itifortimium  be  not  in  Hal.  Hift. 
truth  felony,  nor  fubjefl  the  party  to  a  capital  puniftiment ;  and  ^•*^-477* 
therefore,  in  fuch  cafes  the  verdicl:  ufually  conclude  quod  interfecit 
per  infortunium  CS*  non  per  feloniam ;  yet  the  party  forfeits  his 
goods ;  and  though  he  ought  to  have,  quafi  de  jure,  a  pardon  of 
courfe,  upon  the  certificate  of  the  conviction,  yet  he  is  not  to  be 
difcharged  out  of  prifon,  but  bailed  to  the  next  term,  or  fefiions, 
to  fue  out  his  pardon  of  courfe  ;  for  though  it  was  not  bis  crime, 
but  his  misfortune,  yet,  becaufe  the  king  hath  loft  a  fubjedl, 
and  that  men  may  be  the  more  careful,  he  forfeits  his  goods  j 
and  is  not  prefently  abfolutely  difcharged  of  his  imprifonment, 
but  bailed. 

Alfo,  it  is  agreed,  that  no  one  can  excufe  the  killing  of  another,  Hawk.  P.c. 
by  fetting  forth  in  a  fpecial  plea,  that  he  did  it  by  mifadventure,  "=•  -9-  §  24. 
ory^-  defcndendo,hnt  that  he  mufl  plead  not  guilty,  and  give  the  fpe- 
cial matter  in  evidence. 

■    As,  where,  without  any  intent  of  doing  hurt,  a  perfon  chances  KalHlft. 
to  kill  another  by  the  head  of  a  hatchet  flying  oiT  at  work ;  this  ^*  '-•  472- 
being  proved  in  evidence,  the  party  is  guilty  of  homicide  per  in- 
fortunium only. 

So,  where  a  perfon  happens  to  kill  another  by  a  piece  of  timber  Hal.  Hift. 
flung  down  from  a  houfe  ftanding  out  of  any  road,  after  loud  ^.'^^.i^Pr 
warning  to  all  perfons  to  Hand  clear ;  or  by  a  gun  difcharged  at  c,  29.     '  ^ 
wild-fowl ;  or  by  an  unlucky  fall  or  kick  at  wrcltling  or  football, 
pr  other  fuch  like  fports -,  or  in  fighting  at  barriers;  or  tiltin^^  by 
the  king's  ?orr,mandi  or  by  moderate  corredion  of  a  child,  fcho- 

lar. 
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Hal.  Hift. 
P.C.  473. 
&c.   Hawk. 
P.C.  c.  ag. 
[The  pri- 
foner  ca.-ne 
lanfewn  in  a 
chalfe,  and 
before  he 
got  out  of 
jc,  he  fired 
his  piftols, 
which  by 
accident, 
killed  a 
woman. 
King,  C.  J. 
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lar,  or  fcrvant.  But,  if  the  corre£lion  be  immoderate,  the  of- 
fence will  be  manllaughter  at  leaft ;  and  if  the  inftrument  be 
fuch  as  apparently  endangers  life,  as,  an  iron  bar,  ^c,  it  will  be 
murder. 

So,  if  a  man  whip  a  horfe  on  which  another  is  riding,  where- 
upon he  fprings  out  and  runs  over  a  child,  and  kills  him,  the 
rider  is  guilty  of  homicide  per  infortutiiutn,  the  other  of  man- 
flaughter. 

But,  regularly,  if  the  act,  which  r^cafions  the  death  of  a  man, 
be  a  trefpafs,  or  cannot  but  be  attended  with  the  manifeft  danger 
of  hurt  to  the  perfon  of  fome  man,  or  be  of  fuch  a  nature,  that 
it  cannot  be  ufcd  without  manifeft  hazard  cf  life,  and  there  were 
no  deliberate  intent  of  mifchief,  the  killing  is  efleemed  man- 
flaughter ;  as,  if  a  man  kill  another  by  fiiooting  at  deer  in  a  third 
perfon's  park ;  or  by  flinging  down  a  piece  of  timber  into  a  com- 
mon ftreet  or  highway,  though  in  work,  and  after  warning  to 
ftand  clear  j  or  by  throwing  ftones  at  another  wantonly  at  play ; 
or  by  tilting  without  the  king's  command  ;  or  by  parrying  with 
naked  fwords  covered  with  buttons  at  the  points,  or  with  fworda 
in  the  fcabbards. 
ruled  it  to  be  manflaughter.     Rex  v.  Burton,  1  Str.  4S1.] 


Hal.  Hift. 
P.  C.  475 


Hawk.  P.C.  But,  If  a  man  in  the  execution  of  a  deliberate  purpofe  to  com- 
mit a  felony,  or  to  do  a  perfonal  hurt  to  another,  or  to  do  any  un- 
lawful a£l,  which  cannot  but  manifeftly  be  attended  with  danger 
of  great  perfonal  hurt  to  fome  other,  happen  to  kill  another, 
though  it  be  not  intended  agalnft  any  one  in  particular,  he  is 
guilty  of  murder ;  as,  where  a  man  kills  another  by  malicloufly 
beating  or  wounding  him  j  or  by  fliooting  at  tame  fowl,  with  an 
intent  to  fteal  them  ;  or  by  knowingly  and  deliberately  difcharging 
a  gun ;  or  throwing  a  great  ftone  or  piece  of  timber ;  or  riding 
with  a  horfe,  ufed  to  ftrike,  among  a  multitude,  though  he  do  it 
only  with  an  intent  to  divert  himfelif  by  frighting  them  j  or  by  en- 
gaging in  a  riot ;  or  robbing  in  a  park,  i5c. 

[By  ftat.  10  Geo.  1.  c^i.  if  any  waterman  between  Grave/end 
and  Wind/or  receives  into  his  boat  or  barge  a  greater  number  of 
perfons  than  the  zCt  allows,  and  any  paflenger  (hall  then  be 
drowned,  fuch  waterman  is  guilty  (not  of  manflaughter,  but)  of 
felony,  and  fhall  be  tranfported  as  a  felon.] 

A  man  at  the  diverfion  of  cock-throwing  at  Sht'ovetide  mifled 
his  aim,  and  a  child  looking  on  received  a  blow  from  the  ftafF,  of 
which  he  foon  died  j  this  was  ruled  manflaughter. 


Foft.  Cr. 
Law, 261. 


Hawk.  P.C. 
c.29.  §  ^3* 
{a)  in  ho- 
m'\c\Atje 
defetidendt 
there  fcems 
3c:c.Tdry 


2.  Of  Homicide  fe  Defendendo. 

Homicide  {a)fe  defendendo  is  where  one  is  forced  to  fight  on  a 
fudden  affray,  retreats  as  far  as  he  can  without  endangering  his 
own  life,  and  then,  and  not  before,  in  order  to  fave  his  life,  or 
to  defend  his  perfon  from  a  battery,  (efpeclally  if  the  afl'iult  were 
in  his  own  hoiife)  gives  the  other  a  mortal  wound.     It  is  faid  by 

6  fome 
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fomc  not  to  be  material  who  ftruck  firft.     But,  if  a  man  attack  fome  aa 
another  upon  malice,  in  fuch  a  manner  as  endangers  his  life,  and  Joije  lone 
then  fly  to  the  wall,  and  kill  him,  he  is  guilty  of  murder.  JiLg f  fo7 

if  he  be  merely  paflive,  this  will  make  it  only  a  killing  fer  infortunium  ;  and  though  it  be  not  felony,  not 
being  accompanied  with  a  felonious  intent,  yet  it  fubjefts  the  party  to  a  forferture  of  his  goods  an4 
chattels.     Hal.  Hift.  P.  C.  478.  &c. 

Regularly,  it  is  neceflary  that  the  perfon,  who  kills  another  in  Hal.  Hift. 
his  own  defence,  fly  as  far  as  he  may  to  avoid  the  violence  of  the  P-C'4S«» 
aflault,  before  he  turn  upon  his  aflailant ;  for  though,  in  cafes  of 
hoftility  between  two  nations,  it  is  a  reproach  and  piece  of  cow- 
ardice to  fly  from  an  enemy,  yet  in  cafes  of  aflauks  and  affrays 
between  fubjedts  under  the  fame  law,  the  law  owns  not  any  fuch 
point  of  honour ;  becaufe  the  king  and  his  laws  are  to  be  the  v'ln- 
dices  itijuriarum ;  and  private  perfons  are  not  trufted  to  take  capital 
revenge  one  of  another. 

There  is  malice  between  ^.  and  B.j  they  appoint  a  time  and  Hal.  Hift. 
place  to  fight,  and  meet  accordingly,  ^.  gives  the  firft  onfet,  B.  P-C.47g. 
retreats  as  far  as  he  can  with  fafety,  and  then  kills  A.,  who  had 
otherwife  killed  him  ;  this  is  murder ;  for  they  met  by  compadl 
and  defign,  and  therefore  neither  (hall  have  the  advantage  of  what 
they  themfelves  created. 

There  is  malice  between  j^.  and  B.^  they  meet  cafually,  ^.  Hal.  Hift. 
afiaults  B.  and  drives  him  to  the  wall,  B.  in  his  own  defence  kills  P-C.479' 
ji. :  this  is^t-  defendendoy  and  (hall  not  be  heightened  by  the  former 
malice  into  murder ;  for  it  was  not  a  killing  upon  the  account  of 
the  former  malice,  but  upon  a  necelTity  impofed  upon  him  by  the 
aflault  of  A. 

In  Fhet-Jireet  A.  and  B.  were  walking  together,  B.  gave  fome  Hal.  Hift. 
provoking  language  to  A,,  A.  thereupon  gave  B.  a  box  on  the  P*C.  4'"3' 
ear,  they  clofed,  B.  was  thrown  down  and  his  arm  broken,  he 
runs  to  his  brother's  houfe  prefently,  which  was  hard  by,  C.  his 
brother,  taking  the  alarm,  came  out  with  his  fword  drawn  and 
made  towards  A.  who  retreated  ten  or  twelve  yards,  C.  purfued 
him,  A.  drew  his  fword  and  made  a  pafs  at  C.  and  killed  him  5 
A.  being  indicted  at  Newgate  fefTions  for  murder,  the  court  di- 
re£led  the  jury  upon  the  trial  to  find  this  manflaughter,  not  mur- 
der ;  becaufe  upon  a  fudden  falling-out  j  notfe  defendendo^  partly 
becauft  A.  made  the  firft  breach  of  the  peace,  by  ftriking  B.  and 
partly  becaufe,  unlefs  he  had  fled  as  fbr  as  might  be,  it  could  not, 
by  way  of  interpretation,  be  faid  to  be  in  his  own  defence  j  and 
it  appeared  plainly  upon  the  evidence,  that  he  might  have  retreated 
out  of  danger ;  and  his  ftepping  back  was  rather  to  have  an  op- 
portunity to  draw  his  fword,  and  with  more  advantage  to  come 
lipon  C.  than  to  avoid  him.  And  accordingly  at  laft  it  was  found 
manflaughter,  167 1,  at  Newgate. 


[     HO     1 

ii5onfuit. 


(A)  Of  the  Nature  thereof,  and  how  it  differs  from 
a  Retraxit. 

(B)  Who  may  be  Nonfuit. 

(C)  In  what  Adtions  there  may  be  a  Nonfuit. 

(D)  At  v/hat  Time  a  Nonfuit  may  be. 

(E)  How  far  the  Nonfuit  of  one  fhall  be  the  Nonfuit 
of  another. 

(F)  How  far  a  Nonfuit  for  Part  of  the  Thing  in 
Demand  fhali  be  a  Nonfuit  for  the  Whole. 

(G)  Of  the  Effea:  of  a  Nonfuit  :  And  herein  of  its 
being  a  peremptory  Bar. 


(A)  Of  the  Nature  thereof,  and  how  it  differs  from 
a  Retraxit, 

Co.  Lit.  TX  7HERE  a  plaintiff  is  demanded  and  doth  not  appear,  he  is 
"1/1  ^R  ^^^^  '°  ^^  nonfuit.    And  this  ufually  happens,  where  upon 

a^o.*       *  the  trial,  and  when  the  jury  are  ready  to  give  their  verdi6l,  the 

(a)  For  the  plaintiff  difcovers  fome  error  or  defedl  in  the  proceedings,  or  is 

tn\^°vide  ^^^^-^^  ^o  provc  a  material  point,  for  want  of  neceffary  witnefs, 

Cro.  Jac.  ^c.  and  thereupon  being  demanded,  (as  he  mud  be)  his  default 

ii3-  is  recorded  by  the  fecondary.     And  the  {a)  entry  is  in  mifericordia 

aSaU^.*4.-5  S""'^  non  profecutus  ejl  breve  fuiim ;  upon  which  the  defendant  reco- 

pl.  6.  vers  his  colts  againft  him.     But  this  arifing  from  fome  fuppofed 

\h)  That  negle£l:  or  overfight,  the  plaintiff,  except  in  fome  particular  cafes, 

plaintiff" is  ^^  '^^^  (^)  ^^rred  from  commencing  a  new  action. 

nonfuit,  if  he  will  again  proceed  in  the  fame  caufe,  he  muft  put  in  a  new  declaration  ;  for  by  his  being 
nonfuit,  it  fhall  be  intended  that  he  had  no  fuch  caufe  of  fuit  as  he  declared  in,  and  fo  that  declaration 

is  void,  and  he  hath  no  day  in  court,      i  Lil.  Reg.  23:. But  a  nonfuit  by  miftake  may  be  fct  afide, 

and  idijirirtgai  de  no-vo  awarded,  for  which  -vide  Cro.  Car,  203.    Cro.  Jac.  660.   Godb.  328.  Raym.  38. 

73.     zSalk..  4^5. A  motion  to  fet  afide  a  nonfuit  occafioned  by  the  judge's  miitaking  the  law. 

Ca.  Law  and  £q.  315. Nonfuit  difcharged,    being  entered   on    r.ifi  prim   without  habeas   corpus, 

Sid.  164 *  A  phintiff  fometimes  fubmits  tn  be  nonfuited,  where  the  opinion  of  ihe  judge  is  againft 

him,  the  judge  giving  him  leave  to  m  ive  the  court  to  fet  the  nonfuit  afide,  without  colls. If  the 

judjje  does  not  give  fuch  leave,  but  direds  a  nonfuit,  the  plaintiff,  if  he  conceives  the  judge  miftaken  in 
the  law,  sxii'i  ir.ov:  to  fct  the  nonfuit  afide)  and  if  the  court  is  of  opinion  the  jucge  was  m'.llaken,  will 

fet 
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fet  fame  afide,  an  j   -enerally  without  cofts  ;   In  foxe  p articular  cafes,  however,  there  may  he  reafon* 

fufficient  to  induce  the  court  to  refufe  to  fet  afide  the  nonfuit,  unleis  the  plaintiff  will  pay  colls, If 

there  are  feveral  defendants,  and  all  found  guilty,  plaintiff  iray  enter  a  r.oliptojequ'i  againft  any  one  j 
therefore,  if  in  trover  againft  a  defendant  executor,  and  other  defendants  not  executors,  there  is  a  verdi6t 
againft  thefe,  a:.d  the  executors  found  not  guilty,  judgment  fliall  not  be  arrelied,  for  plaiatifi"  may  enter 
xilifrcje^ul  as  to  him.     Dale  v.  Eyre,  T.  24  &  25  Geo.  2.     i  Wilf.  306. 

A  retraxit  is,  when  the  plaintiff  is  prefent  in  court  (as  regularly  he  Co.  Lit. 
is  ever  by  intendment  of  law,  till  a  day  be  given  over,  unlefs  it  be   i39-  •*• 
when  a  verdi£l  is  given,  and  then  he  is  but  demandable)  •,  and  this  is 
either  privative,  when  the  entry  is  quod  Jo' em  niter  exaclus  non  venity 
fed  afeciafua  in  contemptum  curi^  fe  retraxit y  &c.  or  pofitive,  when  (^2)800.5$. 
the  entry  is  quod fatetur  fe^  feu  cognofcit  fe  ulterius  nolli  profequiy  &c.   5^^^  ^•^• 
It  is  called  a  retraxit^  becaufe  that  is  the  efFeclual  word  ufed  in  a,  a  rule, 
the  entry,  and  is  [a)  a  bar  to  all  actions  of  the  like  or  inferior  4  Mod.  87. 
nature. 

A  retraxit  is  always  of  the  part  of  the  plaintiff  or  demandant,  9  Co.  58. 
and  cannot  be,  unlefs  the  plaintirr  or  demandant  be  in  court  in  '^"c^er's 

1  ^  cale,  Cro. 

proper  perlon  ■ .  jac.  211. 

S.  C.     Co.  Lit.  i^'^.  b.  S  P. *Sei  ^u.  If  plaintiff's  counfel,  with  confent  of  the  attorney,  may  not 

confent  to  a  retraxit,  though  the  plaintiff  is  not  pref«nt  in  court  .>  A  juror  is  thus  frecjjeniiy  v.ithdrawn, 
when  thofe  concerned  for  the  plaintifi"  clearly  fee  it  is  for  his  benefit. 

It  is  held,  that  a  retraxit  cannot  be  entered  {h)  before  the  plain-  Dalf.  78. 
tiff  hath  declared,  and  it  entered  before,  it  hath  but  the  effetl  of  }}f^?cl2' 

'  (o)  Whether 

noniuit.  a  retraxit  may  be  entered  after  a  gene;al  verdlft.     Cro.  Eliz.  465.  dnh'-.tatur. 


Debt  was  brought  upon  a  bond  againft  A.y  wherein  A.  and  5.  (f)Jon.45i. 
were  jointly  and  feverally  bound,  and  after  plea  pleaded  the  plain-  \'-'^-  ^""^ 

.„J  ,-'  .  ■',.  '^.  ^^       ,^         ,  •    n.    n     judgment 

tiff  entered  a  retraxit^  and  in  an  action  aiter  brought  agamlt  iS.  given  for  the 
upon   the  fame  bond,  whether  this  fhould  be  a  bar,  between  (c)  F'^'ntiff, 
Dennis  and  Paine,  Cro.  Jac.  CO-  duhitatur  Iff  adjornatur.     It  was  \^f'i^^.°^t 

-.,,  .  *<•'-'  r  iri  ii-  defect  m  the 

faid,  that  a  retraxit  was  in  nature  or  a  releale,  and  a  releale  to  one  piea.  .March, 
joint  obligor  difcharged  the  other;  but  on  the  other  fide  it  was  95.  s.c. 
faid  to  be  a  bar  only  by  way  of  eftoppel  between  the   parties,  f^^'^.^"^?^-^^ 
whereof  no  other  iliould  take  advantage,  the  bating 

it ;  for  by  this  report,  debt  was  brought  both  againft  A.  and  5.,  and  the  plaintiff  entered  a  retraxit  againft 

A.y  and  whether  this  was  a  difcharge  of  B.  is  made  the  quelVion.     Vide  Cro.  Eliz.  761. *  None  but 

the  defendant  can  demar.d  the  plaintiff.  If  neither  plaintif}' nor  defendant  appear  after  caufe  called,  and 
jury  fworn,  the  only  way  is  to  difcharge  the  ju  y.     Arnold  v.  Johnfton,  Str.  267.     Smith  v  Whiftler, 

Ca.  temp.  Hard.  505.  S.  P If  a  caufe  is  tried  by  provifo,  there  muft  be  a  rule  given  in  the  office, 

fiat  nlfi  priui  fer  protijof:  qusrsns  feccrit  defultani ;  and  if  there  is  not,  and  plaintiff  is  nonfuited,  the  non- 
iuit fhail  be  fet  afide.  Dodfon  v.  Taylor,  Str.  1055.  [Proude  v.  Wiilimote,  i  Barnard.  B.  R.  18.  ace. 
But  it  is  fufficient  if  the  defendant  obtain  this  rule  any  time  before  the  trial.     King  v.  Pipoet,  i  Term 

Rep.  695.  j If  it  appears  on  the  record,  that  no  iflue  is  joined,  the  jury  muft  be  liifmilfed.     Heath 

V.  Walker,  Str.  1 117 By  ftat.  14  Geo.  2.  c.  17.  If  plaintiff  neglect;  to  bring  the  iflue  to  trial  accord- 
ing to  the  courfe  of  tt:e  court,  the  court,  on  motion,  on  notice,  ihall  give  judgment  as  in  cafe  of  a  nonfuit, 
unlefs  they  allow  farther  time,  and  defendant  Ihall  have  efts  as  in  cafe  of  a  nonfuit — But  if  in  adlion  agai'-ft 
two  on  a  joint-promife,there  is  judgment  againil  one  by  default;  and  on  plaintift''s  negleding  to  bring  iflue 
joined  by  the  other  on  to  trial,  rule  is  obtained  for  judgment  as  in  cafe  of  a  nonfuit,  yet  cofts  cannot  be 

taxed;  for  plaintiff  could  not  have  been  nonfuited  on  a  trial.     Wtller  v.  Goytou,   i  Bur.  358. A 

ronfuit  at  rifi  prius  muft  he  recorded  by  the  judge  of  m/^/)nVr,  and  cannot  aftervvardi  be  recorded  in  bank. 
Gardner  v.  Davis,  i  Wilf.  301 .— — If  defendant  has  obtained  a  rule  for  cofts  for  not  proceeding  to  trial, 
he  cannot  afterwards  move  for  judgment  as  in  cafe  of  nonfuit.  Barnes,  !3i.  3 14.  316.  [Yet,  where 
the  plaintiff  does  not  countermand  notice  of  trial,  but  withdraws  the  record  after  the  caufe  is  called  on, 
the  court  will  make  it  a  condition  for  difcharging  a  rule  for  judgment  as  in  cafe  of  a  nonfuit,  (on  a  per- 
emptory undertaking  to  try,)  that  he  fhall  pay  the  defendant  the  ccfti  incurred  by  omitcng  to  try.    Jor- 

<j;ne  V.  Sharpc,  2  H.  Bl.  zSj  1 Ncr,  trU,  Ui  wsct  sf  declaration  demanded  i.T  the  ccjntry,  fha:i  be 

'^  ''  '  fet 
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fet  aCxde.      Barnes,  •jit.— —If  a  judge  of  a^ize  direfts   nonfult  erroneonfly,  there  is  no  rerncd'f-> 

Barnes    ill. —[It  is  now  fettled,  that  fuch  nonfuit  may  be  fet  afjde.     Lady  Windfor's  cafe,  4 Burr. 

j.g,   i' If  n!aintift"dies  after  nonfuit,  and  before  day  in  bank,  it  is  not  helped  by  the  ftatute,  but  is 

error.    Barnes,  312 Rule  to  declare  in  C.  B.  muft  be  in  the  office  where  plaintiff's  attorney  praftifes. 

Barnes  -iia— On  motion  for  judgment,  as  in  cafe  of  a  nonfuit,  there  is  a  rule  for  the  plaintiff  to  enter 

jffiie-  if  he  does  not,  defendant  may  have  won /r.;/.  if  he  enters  it,  the  roll  muft  be  produced,  and  defend- 
ant may  move  for  a  nonfuit ;  if  the  court  admit  caufe,  why  the  nonfuit  fhould  nor,  &c.  they  appoint  day  for 

trial  •  on  fuch  motion,  there  mull  be  an  affidavit  that  the  caufe  is  not  tried.  Barnes,  313.  316. Sick- 

nefs  of  plaintiff— marriage  of  feme  plaintiff— that  the  bankrupt  did  not  attend  affignees,  plaintiffs — that 
material  witnefie;.  were  ill— or  that  the  record  was  offered  to  be  entered,  though  a  little  out  of  lime. 

Barnes    ■ii'i    314,315,316-464. [the  infolvency  of  the  defendant  fince  the  adion  brought,  Bailey 

V.  Wi'.kinl'on  Dougl.  671.  or,  that  the  caufe  was  carried  down  and  made  a  remand,  Mewburn  v.  Lang- 
lev  3  Term  Rep.  1.  are  fuff»cient  caufes  to  prevent  judgment  as  in  cafe  of  a  nonfuit.  Indeed,  the  court 
of  Common  Fleas  have  lately  holden,  that  in  all  cafes  where  an  application  is  made  for  the  firft  time  for 
judgment  as  in  cafe  of  a  nonfuit,  it  is  a  fufficient  anlwer  to  it,  to  undertake  peremptorily  to  try,  without 
alleging  any  rcafon  for  not  having  before  tried  the  caufe ;  and  that  whatever  might  have  been  formerly 
the  pradlice  in  future,  it  flwuld  be  underftjod,  that  the  firft  motion  for  judgment  as  in  cafe  of  a  non- 
fuit, is  only  a  mode  of  obtaining  a  peremptory  undertaking  to  try.  Mallet  v.  Hilton,  2  H.  Bl.  119.— 
It  feems  now  by  the  piadtice  of  the  courts  both  of  S.  R.  and  C.  i*.,  that  the  judgment  as  in  cafe  of  a 
nonfuit   cannot   be    moved   for   till    the    third    term   after  that  in  which    ilfue   is  joined-     Hall    v, 

Buchanan,  2  Term  Rep.  734.     Da  Cofta  v.  Ledftone,  2  H.  Bl.   558.] Replevins  and  adlions 

auitam  are  within  the  ftatute.     Barnes,  315.  317 [A  replevin  is  not;  for  in  replevin  both  parties 

are  aftors,  and  the  defendant  may  carry  down  the  record  by  provifo.  Jones  v.  Concannon,  3  Term  R.ep. 
661.  Shorcridge  v.  Hiern,  5  Term  Rep.  400.  Judgment  as  in  cafe  of  a  nonfuit  may  be  given  in  a 
fraverfe  of  a  return  to  a  mandamus.  Rex  v.  Mayor,  &c.  of  Stafford,  4  Term  Rep.  6i''9.]— ^If 
plaintiff  was  ready,  but  the  caufe  did  not  come  on  becaufe  the  view  was  not  returned  by  fix  jurors,  judg- 
ment fliall  not  be  figned.     Barnes,  498. If  defendant  has  obtained  a  rule  for  judgment  vijt,  the  court 

will  not  give  plaintiff  leave  to  amend  his  declaration  by  ftriking  out  allegation,  but  judgment  ftiall  be  ab- 

foluce.     Barnes,  318. Judgment  as  in  cafe  of  a  nonfuit,  may  be  moved  for  without  term's  notice, 

ihough  no  proceedings  in  a  year.  Barnes,  308. — —In  replevin,  if  plaintiff  does  not  appear  at  the  trial^ 
but  defendant  brings  down  record,  nonfuit  ftiall  be  entered,  and  not  verdift  for  defendant ;  if  It  is,  it  fliall 
hs  fo  amended  at  defendant's  coft.  Barnes,  458.  [Where  a  plaintiff'  has  once  proceeded  to  trial,  judg- 
ment as  in  cafe  of  a  nonfuit  cannot  be  entered  fjr  not  proceeding  to  a  new  trial.  Porzelius  v.  Maddocks, 
iH.  Bl.  ici.] 

(B)  Who  may  be  Nonfuit. 

Bro.  Non-  |  T  is  every  where  agreed  that  the  king,  being  in  fuppofition  of 
fuit,  68.  1  i^^y  always  prefent  in  court,  cannot  be  nonfuit  in  any  informa- 
j°'  ^^l  tion  or  action  wherein  he  himfelf  is  the  fole  plaintiff.  But  it  is 
Roll.  Abr.  held,  that  any  informer  qui  tam^  or  plaintiff  in  a  popular  adlion, 
^3»'  *^"'  may  be  nonfuit,  and  thereby  wholly  *  determine  the  fuit,  as  well 
does'not        ii^  refpe61:  of  the  king  as  of  himfelf. 

mean  a  nonfuit  on  the  merits,  and  if  fuch  plaintiff,  by  collufion  with  the  defendant,  does  not  choofe  to 
proceed,  whether  the  king  may  not  proceed  for  his  ihare  of  the  penalty  ?— In  a  i^ui  tarn  adtion,  judg- 
ment as  in  cafe  of  a  nonfuit  may  be  entered  on  a  rule  to  fliew  caufe.     Watfon  v.  Juhnfon,  F.  25  G.  2. 

1  Wilf.  325. 

39  Aff.pl.  I.       If  an  infant  bring  an  aflize  by  guardian,  although  that  the  in- 

2  Roll. Abr.  fjjnt  difavow  the  fuit  in  proper  perfon,  yet  no  nonfuit  fhall  be 
'^°'    ■    *     awarded. 

6  Mod.  181.  Where  an  executor  need  not  name  himfelf  executor,  he  (hall 
pay  cofts  upon  a  nonfuit,  and  the  naming  himfelf  executor  (hall 
not  exempt  him  from  it. 

20  H^ 6. 44.       If  an  attorney  of  Common  Pleas  is  fued  in  an  a£l:ion  there,  he 

b.    RoU.      (i^aii  not  be  demanded,  becaufe  he  is  fuppofed  always  prefent  aid- 

S.c.^  *'      i"S  ^^  court. 
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(C)  In  what  Adions  there  may  be  a  Nonfuit. 

APerfon  may  be  nonfuit  in  a  \mt  of  error.  a  Roll. 

Abr.  130. 

A  perfon  may  be  nonfuit  in  a  writ  of  falfe  judgment.  Sid.  255.- 

20  H.  6.  i8.  b.     2  Roll.  Abr.  130.  S.  C. 

One  cannot  be  nonfuit  in  any  a£lion  in  which  he  is  not  an  22E.4. 10. 
a£ior  or  demandant  -,  and  though  he  afterwards  become  an  a6lor, 
yet,  not  being  originally  fo,  he  cannot  be  nonfuit  as  an  avow- 
ant.    So,  of  garnifliees  who  become  adlors,  but  were   not  fo 
originally. 

So,  if  a  perfon  outlawed  hath  a  charter  of  pardon,  and  fues  a  2  Roll. 
fcire  facias  ^gzind  the  party,  though  hereby  he  is  an   a6lor,  yet  Abr.  13c. 
he  cannot  be  nonfuit. 

So,  if  a  man  traverfe  an  office  he  cannot  be  nonfuit,  although  2  Roll, 
he  is  adlor,  for  he  hath  no  original  pending  againft  the  king.  ^^'-  '3°- 

pl.  47.  this  IS  made  a  quarc. 

But  in  a  petition  of  right  againft;  the  king  the  plaintiff  may  be  u  H.4. 52. 
nonfuit.  \  ^°"- 

Abr.  13c. 

So,  in  an  audita  querela  to  avoid  a  ftatute,  the  plaintiff  may  be  47E.  3. 5.b. 
nonfuit,  for  he  is  plaintiff  in  this  action. 

If  to  two  nihils  returned  on  a  fcire  facias  on  a  charter  of  par-  45  E.  3. 16. 
don,  the  plaintiff  does  not  appear,  he  fhall  be  nonfuit ;  for  the 
flatute  ordains,  that  upon  his  appearing  he  ought  to  count  againll 
the  defendant. 

(D)  At  what  Time  a  Nonfuit  may  be. 

A  T  the  common  lav/,  upon  every  continuance,  or  day  given  over  Co.  Lit. 
-^"^  before  judgment,  the  plaintiff  was  demandable,  and  upon  i.'^^-  ^' 
his  non-appearance  might  have  been  nonfuit.  common 

law  if  he  did  not  like  the  damages  given  by  the  jury,  he  might  be  nonfuit.     5  Mod.  icS, 

But  now  by  the  2  H.  4.  c. '],  it  is  ena6led  in  the  words  follow- 
ing :  "  Whereas,  upon  verdift  found  before  any  juflice  in  afiife 
**  oi  novel  dijfefn.  mort  d'aticejlci'y  or  any  other  adlion  whatfoever, 
*'  the  parties  before  this  time  have  been  adjourned  upon  difficulty 
*«  in  law,  upon  the  matter  fo  found  ;  it  is  ordained  and  efla- 
"  blifhed,  that  if  the  verdi£l  pafs  againft  the  plaintiff,  that  the 
*'  plaintiff  fhall  not  be  nonfuited." 

But  notwithftanding  this  ftatute  it  hath  been  held,  that  the  Co. Lit.  139. 
plaintiff  may  be  nonfuited  after  a  fpecial  verdidl,  or  after  a  de-  ^  >"; '  •  ^ 

*  1    /    \  1  ^  2  Roll.  Abr. 

murrer  and  (a)  argument  thereupon.  13 1-2. 

3  Leon.  28.  £f  -vide  2  Hawk.  P,  C.  c.  23.  §  95.  {a)  In  debt  upon  an  obligation,  upon  demurrer,  the 
cafe  being  argued,  the  opinion  of  the  court  was  againft  the  plairitifF,  and  rule  given,  that  judgment  fhouid 
be  entered  for  the  defendant ;  and  the  plaintiff  prayed  that  he  might  be  nonfuited  j  and  becaufe  he  had 
the  fame  term  appeared,  and  argued  by  his  counfel,  and  had  prayed  judgment,  he  could  not  be  nonfuiied 
the  fame  term.     Cro.  Jac.  35. 

If  there  be  judgment  to  account,  and  auditors  affigned,  and  a  Roll  Abr. 
thereupon  a  capias  ad  computand.im,  the  plaintiff  cannot  be  nonfuited,   ^^J  "^  .^  "^' 
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on  the  original,  becaufe  the  original  is  determined  by  the  judg- 
ment to  account. 
3H.  6. 13.  li  the  defendant  wages  his  law,  and  a  day  is  given  him  over 
to  another  term  to  make  his  law,  if  the  plaintiff  does  not  appear 
that  day  he  will  be  nonfuited  :  otherwife,  if  he  wages  his  law  im* 
mediately,  or,  as  fome  hold,  on  a  day  in  the  fame  term. 


a  Roll 
Abr.  Ki. 


(E)  How  far  the  Nonfuit  of  one  fhall  be  the  Nonfuit 
of  another. 

Co  Lit. 1-^9.  iN  real  or  mixt  aclions,  the  nonfuit  of  one  demandant  is  not  the 
*Roil  Abr  nonfuit  of  both  ;  but  he  that  makes  default  fliall  be  fummoned 
J  31.  Several  and  fevered  ;  but  regularly,  in  perfonal  adlions,  the  nonfuit  of  the 
caes to  this    one  is  the  nonfuit  of  both. 

purpofe. 

Co  Lit.  But  in  perfonal  a£lions,  brought  by  executors,  there  fliall  be 

iv'h*      f  fummons  and  fervice,  becaufe  the  bed  fhall  be  taken  for  tlie  be- 

Executors.     nefit  of  the  dead  ;  and  fo  it  is  in  a£lion  of  trefpafs    by  them,  as 

executors,  for  goods  taken  out  of  their  owUipoffeflion.    Like  law  in 

account  by  them,  as  executors,  by  the  receipt  of  their  own  hands. 

C0.Lit.139.       In  an  (a)  audita  querela  concerning  the  perfonalty,  the  nonfuit 

{•i)ln^nau-  of  the  One  is  not  the  nonfuit  of  the  other;  becaufe   it   goeth  by 

itaquerea,   ^      ^^  difcharire,  and  freeing:  themfelves,  and  therefore  the  de- 

Jare facias,       ^     '  to    '  '-  ' 

attaint,  the    lault  of  tne  One  (hall  not  hurt  the  other. 

nonfuit  of  one  fhall  not  prejudice  the  other.      6  Co.  26. 

Co.  Lit.  In  a  o^uid juris  clamatj  the  nonfuit  of  the  one  is  the  nonfuit  ct 

'39-  a-  both,  becaufe  the  tenant  cannot  attorn  according  to  the  grant. 
Co.  Lit.  Some  a£lions  follow  the  nature  of  thofe  aclions  whereupon 

^39-  a-  b.  they  are  grounded  ;  as,  the  v/rits  of  error,  ^ttn'int,  Jl-ire Jhciasy  and 

Abr.  133.  ^^s  ^^^^'     If  a  real  aclion  be  brought  by  feveral/)r<ffip^j- agalrrfl; 

(b)  But  two  or  more,  if  the  demandant  be  nonfuit  againft  one,  he  is  non- 

^'.'^■''^.i.  fuit  againft  (I?)  all;  for,   as  to  the  demandant,  it  is  but  one  writ 

clamtiff  1  Vr 

may  enter      Under  One  te/.e. 

a  mlli  frofequi  againfl  one,  and  have  judgment  againft  the  refl,  vide  7.  Roll.  iAbr.  loi.     Cro.  Car.  2.39. 

243.     Hob.  70.  180.     Ciirth.  15.     3Klod.  ici. 


Cro.  Eiiz.  In  an  appeal  againft  divers,  whether  they  plead  the  fame  or  feve- 

460.  pi.  6.  y^j  [{flies,  it  hath  been  adjudged,  that  a  nonfuit  againft  one,  at  the 

2  Roll.    "  trial  of  any  one  of  the  iflues,  is  a  nonfuit  as  to  all,  becaufe  fuch  a 

Abr.  133.  nonfuit  operates  in  nature  of  a  releafe  to  the  whole. 

Sid.  3S7. 

aSaik.  455.  A  latitat  was  fued  cut  againft  four  defendants  in  trefpafs,  the 
P'"  *•  plaintiff  was  nonfuit  for  (r)  want  of  a  declaration,  and  the  defend- 

(o"There  is  ^"^s'  attorney  entered  four  nonfuits  againft  him ;  and  it  was  held 
a  nonfuit  to  be  irregular,  becaufe  the  trefpafs  is  joint ;  and  though  the  plain- 
before  ap-  jj{^  j^jjy  count  feverally  againft  the  defendants,  yet  it  remains  joint 
the  return      ^^'^  it  is  fevered  by  the  count. 

of  the  writ,  or  after  appearance  at  fome  day  of  continuance.     Co.  Lit.  138,  b. 

Harris  V.  [In  trefpafs  againft:  feveral,  if  any  of  them  fuffer  judgment  by 

Butteriey,     default,  the  plaintiff  Cannot  be  nonfuited. 1 

Covvp.  483.  '  *  ' 


BonfuWt  145 

(F)  How  far  a  Nonfuit  for  Part  of  the  Thing  in 
Demand  fhall  be  a  Nonfuit  for  the  Whole. 

1 T  is  laid  down  as  a  general  rule,  that  a  nonfuit  for  part  is  a  non-  a  Leon.t77. 
-*■  fuit  for  the  whole.     But  it  hath  been  held,  that  if  a  defendant  "°''*  ^^°' 
plead  to  one  part,  and  thereupon  iflue  be  joined,  and  demur  to 
the  other,  the  plaintiff  may  be  nonfuit  as  to  one  part,  and  proceed 
for  the  other. 

If  in  debt  the  defendant  acknowledges  the  aftion  as  to  part,  2  Roll, 
and  joins  iflue  as  to  the  reGdue,   and  the  plaintiff  hath  judgment  ^"'"^'  '34- 
for  that  which  is  fo  confelfed,  but  there  is  a  cefat  execuiio,  by  rea- 
fon  of  the  damages  to  be  affefTed  by  the  jury;  if  the  plaintiff  be 
nonfuited  in  this  iffue,  this  (hall  not  be  a  nonfuit  for  the  damages 
to  be  given,  becaufe  that  he  had  judgment. 

If  in  trover  for  divers  goods  the  defendant  pleads,  that  as  to  2  Leon.  177. 
fome  of  the  goods  they  were  fixed  to  his  freehold,  as  to  others  ^''"  J"'^" 
that  he  had  them  of  the  gift  of  the  plaintiff,  and  as  to  the  reft  not  PackfaV 
guilty ;  and  as  to  the  firfl,  the  plaintiff  enters  Wfi  vult  ulteriiis  Brocas. 
profequt;  this  amounts  only  to  a  refraxity  and  is  no  nonfuit,  fo  as 
to  bar  the  plaintiff  from   proceeding  on  the  other  parts  of  the 
plea,  on  the  rule,  that  a  nonfuit  for  part  is  a  nonfuit  for  the 
whole. 


(G)  Of  the  EfFe£t  of  a  Nonfuit :  And  herein  of  its 
being  a  peremptory  Bar. 

A  Nonfuit,  as  hath  been  obferved,  is  regularly  no  peremptory 
•^*-  bar;  but  the  plaintiff  may,  notwithftanding,  commence  any 
new  action  of  the  fame  or  like  nature.  But  this  general  rule  hath 
the  following  exceptions : 

1.  It  is  peremptory  in  a  quare  impedit;  and  in  that  a£lion  a  dif-  Co.  Lit. 
continuance  is  alfo  peremptory;  and  the  reafon  is,  for  that  the  i39'*' 
defendant  had,  by  judgment  of  the  court,  a  writ  to  the  bifhop  ; 

and  the  incumbent,  that  cometh  in  by  that  writ,  (hall  never  be 
removed  ;  which  is  a  flat  bar  to  that  prefentation. 

2.  Nonfuit  in  an  appeal  of  murder,  rape,  robbery,  ^c.  after  Co.  Lit. 
(fl)  appearance,  is  peremptory,  ^nA.  th\s  ifi  favorem  vita  [b).     But  )'^s'q'^^^ 
the  nonfuit  of  the  plaintiff  in  an  appeal  is  not  fuch  an  acquittal,  bare  taking 
on  which  the  defendant  fhall  recover  damages  againft  the  abet-  out  of  a  writ 
tors,  by  WeJ}.  2.  c.  12.  unlefs,  after  the  nonfuit,  he  were  arraigned  "^j^g^flj, 
at  the  king's  fuit  upon  the  appeal,  and  acquitted.  it  to  be  de- 

livered  of  lecord  to  the  (herifF,  and  a  nonfuit  upon  it,  is  no  bar  of  a  fecond  appeal ;  becaufe  it  doth  not 
appear  of  record,  but  that  it  might  be  done  by  a  itranger  ;  and  therefore  the  nonfuit  muft  be  after  an 
appearance  in  proper  perfon  of  record.     2  Hawk.  P.  C.  c.  23.  §  131.     {i>)  2  Inft.  385. 

3.  So,  if  the  plaintiff,  in  an  appeal  of  mayhem,  be  nonfuit  after  Co.  Lit. 
appearance,  it  is  peremptory;  for  the  words  therein  are y^.'smte  '3y-»^ 
mayhemavit. 

Vol.  V»  L  4.  a  non- 
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Co.  Lit. 

1^9- a-  h 


4.  A  nonfuit  after  appearance  is  alfo  peremptory  In  a  natlvt 
..ahendoy   and  the  nonfuit  of  one  plaintiiT  in  that  adtion  nonfuits 
Cro.  EI.z.      ^        ^.^^  favcrem  libertniis.    But  in  a  lihertafe  prohnda  fuch  nonfuit 
is  not  peremptory ;  neither  is  the  nonfuit  ot  one  plamtitt  the  non- 
fuit of  both. 
Co.  LU.  5.  Such  nonfuit  is  alfo  peremptory  in  an  attaint,  but  a  difcon- 

*39-  a-         tinuance  in  an  attaint  is  not,  becaufe  there   is  a  judgment  given 
upon  the  nonfuit,  but  not  upon  the  difcontinuance. 


iSuifantefif. 


a  "Roll.  A    Common  nuifance  is  an  offence  againft  the  publick,  either  by 

f;*"',^V,  r>     r\    dointr  a  thing  which  tends  to  the  annovance  of  all  the  king's 
Hawk.  p,C.    •*-,-*•"       °,  ,    ^.  ,  1  •  1  •'  1      1  1 

c.  75.  fubjeds,  or  by  neglecting  to  do  a  thing  which  the  common  good 

requires. 

Under  which  defcription  we  (hall  confider, 

(A)  What  fhall  be  faid  a  Nuifance. 

(B)  How  far  the  Indidment  iniift  charge  it  to  be  an 
Annoyance  to  all  the  King's  Subjedts. 

(C)  How  a  Nuifance  is  to  be  removed  or  abated. 

(D)  How  the  Offence  is  punifhable. 

For  Nuifances  relating  to  the  Highways,  vick  title  Highways, 

For  thofe  relating  to  Bridges,  tit.  Bridges. 

For  thofe  relating  to  publick  Houfe€,    tit.  Lifis  and  In?:- 
keepers. 


(A)   What  fliall  be  faid  a  Nuifance. 

3  Tr.ft.  105.  1 T  is  clearly  agreed,  that  keeping  a  bawdy-houfe  is  a  common 
Kitchsn.ii.  1  nuifaucc,  as  it  endangers  the  publick  peace,  by  drawing  toge- 
c7^.§6.  *  ther  difTolute  and  debauched  perfons ;  and  alfo  has  an  apparent 
2  Bur.  Rep.  tendency  to  corrupt  the  manners  of  both  fexes,  by  fuch  an  open 
'^J2-  profeiRon  of  lewdncfs. 

Sdlk.  34S.  Alfo  it  hath  been  adjudged,  that  this  is  fuch  an  offence,  of 
f':  ^5-         which  a  feme  covert  may  be  guilty  as  well  as  if  (he  were  fole  ;  and 

1  he  Q^een  *         ^  ^     '  , 

V.  VVii.idms.  ••        <>  that 


that  fhe,  together  with  her  hufband,  may  be  indi£led  and  con- 
demned to  the  pillory  for  keeping  a  bawdy-houfe  ;  for  the  keeping 
the  houfe  does  not  neceflarily  import  property,  but  may  fignify 
that  (hare  of  government  which  the  wife  has  in  a  family  as  well 
as  the  hufband  ;  and  in  this  fhe  is  prefumed  to  have  a  confider- 
able  part,  as  thofe  matters  are  ufually  managed  by  the  intrigues  of 
her  fex. 

It  is  clearly  agreed,  that  all  common  gaming-houfes  are  nul-  Hawk.P.C. 
fances  in  the  eye  of  the  law,  being  detrimental  to  the  publick,  as  •^•75'  §^' 
they  promote  cheating  and  other  corrupt  pra6lices,  and  incite  to 
idlenefs,  and  avaricious  ways  of  gaining  property,  great  numbers, 
whofe  time  might  otherwife  be  employed  for  the  general  good  of 
the  community.     Alfo,  it  hath  been  (a)  adjudged,  that  this  is  fuch  (a)  Trin; 
an  offence,  for  which  a  feme  covert  may  be  indi6led  ;  for  as,  in  ^9-  '•  ^^^ 
the  preceding  cafe,  the  wife  may  be  concerned  in  a£ls  of  bawdry,  Qixaa.' 
fo  here  (he  may  be  active  in  promoth;ig  gaming,  and  furnifhing  the 
guefts  with  all  conveniencies  for  that  purpofe. 

It  feems  to  be  the  better  opinion,   that  all  common  ftages  for  Mod.  76. 
rope-dancers,  ^c.  are  nuifances,  not  only  becaufe  they  are  great  ^  ^^^-  ^46. 
temptations  to  idlenefs,  but  alfo  becaufe  they  are  apt  to  draw  to-  vent.169. 
gether  numbers  of  diforderly  perfons,  which  cannot  but  be  very  5  Mod.  142. 
inconvenient  to  the  neighbourhood.  ^^"''^^6*^' 

B\it  it  feems  the  better  opinion,  that  playhoufes,  having  been  Ruihworth's 

originally  inftituted  with  a  laudable  defign  of  recommending  vir-  Coll.  part  li. 

tue  to  the  imitation  of  the  people,  and  expofmg  vice  and  folly,  are  220/247.* 

not  nuifances  in  their  own  nature,  but  may  only  become  fuch  by  Roll.  Rep. 

accident;  as,  where  they  draw  together  fuch  numbers  of  coaches   '°9-  5 Mod. 

ir  11-  •  11  J*        ^4-*    Skin. 

or  people,  zsfc.  as  prove  generally  inconvenient  to  the  places  adja-  5^^,  pi.  21, 

cent ;  or,  when  they  pervert  their  original  infiitution,  by  recom- 
mending vicious  and  loofe  chara6ters  under  beautiful  colours  to 
the  imitation  of  the  people,  and  make  a  jeft  of  things  commend- 
able, ferious,  and  ufeful. 

And  now  for  the  better  regulation  of  players  and  playhoufes,  And  fee 
by  the  10  G.  2.  c  28.  it  is  enaded,    "  That  every  perfon  who  ^\^;^^^j 
*<  fhall  for  hire,  gain  or  reward,  adi,  reprefenr,  or  perform,  or  p^rpetuaiby 
"  caufe  to  be  adled,  reprefented,  or  performed,   any  interlude,  28  G.  2. 
"  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment  of  '^'^^^'J^'^ 
«*  the  ftage,  or  any  part  or  parts  therein,  in  cafe  fuch  perfon'fhall  thefts  and 
*'  not  have  any  legal  fettlement  in  the  place  where  the  fame  fhall  robbe.-ies, 
*'  be  afted,  reprefented,  or  performed,  without  authority  by  virtue  ^jf  "^'f  I,"/ 
*'  of  letters  patent  from  his  Majefty,  his  heirs,  fucceflbrs,  or  pre-  pubiicken- 
"  deceffors,  or  without  licence  frorii  the  Lord  Chamberlain  of  his  t-.tainmcnt, 
"  Majefty's  Houfehold  for  the  time  being,  Ihall  be  deemed  to  be  a  f"g  ^^S' 
"  rogue  and  a  vagabond,  within  the  intent  and  meaning  of  the  keeping 
<*   12  Jnn.JIat.  2.  c.  23.  and  Ciall  be  liable  and  fubjea  to  all  i^ach  f°^^^\^^ 
*<  penalties  and  puniihments,  and  by  fuch  methods  of  convldion,  note/thefe 
"  as  are  inflicted  on,  or  appointed  by  the  faid  act,  for  the  punifh-  ibrc  of  piay- 
*'  ment  of  rogues  and  vagabonds  who  fhall  be  found  wandering,  f^^.t,'^^  J^'^*"" 
"  begging,  and  mifordtring  themfelves,  v.'ithin  the  intent  and  ccri'pt.on  of 
<'  mea^nin^  of  the  faid  act."  -heVagrdPt 

^  -  T.   ._  Ai.d 


14^ 


aft  17  G.2. 

c.  <;.— *  By 
25  G.  2. 
c.  36.  ^  2. 
boufes  and 
gardens  of 
entertain- 
ment in 
London  and 
Weftmin- 
fier,  or  with- 
in twenty 
rniles  there- 
of, are  not 
to  be  kept 
without  li- 
cence— By 

30  G.2. 

c.  24.  §  14. 

penalties  are 
intlided  on 
publicans, 
permitting 
journejmen 
ro  game  in 
their  houfest 
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And  §  2.  it  is  further  enatled,  "  That  if  any  perfon  havinjj, 
"  or  not  having  a  legal  fettlement  as  aforefaid,  fliall,  without  fuch 
*'  arithority  or  licence  as  aforefaid,  aft,  reprefent,  or  perform,  or 
*•  caufe  to  be  a£led,  reprefented,  or  performed,  for  hire,  gain  or 
<«  reward,  any  interlude,  tragedy,  comedy,  opera,  play,  farce,  or 
"  other  entertainment  of  the  ftage,  or  any  part  or  parts  therein, 
**  every  fuch  perfon  fliall,  for  every  fuch  offence,  forfeit  the  fum 
<'  of  fifty  pounds  ;  and  in  cafe  the  faid  fum  of  fifty  pounds  fhall 
"  be  paid,  levied,  or  recovered,  fuch  offender  fhall  not,  for  the 
"  fame  offence,  fuffcr  any  of  the  pains  or  penalties  infli£led  by 
"  the  faid  recited  act." 

And  by  §3.  it  is  further  enafted,  **  That  no  perfon  fhall  for 
"  hire,  gain,  or  reward,  a£l,  perform,  reprefent,  or  caufe  to  be 
*'  a£led,  performed,  or  reprefented,  any  new  interlude,  tragedy, 
<'  comedy,  opera,  play,  farce,  or  other  entertainment  of  the 
"  flage,  or  any  new  prologue  or  epilogue,  unlefs  the  copy  there- 
*'  of  be  fent  to  the  Lord  Chamberlain  of  the  King's  Houfehold  for 
"  the  time  being,  fourteen  days  at  leaft  before  the  afting,  repre- 
"  fenting,  or  performing  thereof,  together  with  an  account  of  the 
<«  playhoufe  or  other  place  where  the  fame  fhall  be,  and  the  time 
'«  when  the  fame  is  intended  to  be  firft  a£led,  reprefented,  or  per- 
«  formed,  figned  by  the  mafler  or  manager,  or  one  of  the  mailers 
"  or  managers  of  fuch  playhoufe,  or  place,  or  company  of  aftors 
««  therein." 

And  it  is  further  enabled  by  §4.  ''  That  it  fhall  and  may  be 
*'  lawful  to  and  for  the  faid  Lord  Chamberlain  for  the  time  beings, 
«'  from  time  to  time,  and  when  and  as  often  as  he  fliall  think  fit, 
*'  to  prohibit  the  ailing,  performing,  or  reprefenting  any  interlude, 
**  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment 
**  of  the  ftage,  or  any  aft,  fcene,  or  part  thereof,  or  any  prologue 
««  or  epilogue ;  and  in  cafe  any  perfon  or  perfons  fliall  for  hire, 
"  gain,  or  reward,  aft,  perform,  or  reprefent,  or  caufe  to  be  afted, 
**  performed,  or  reprefented,  any  new  interlude,  tragedy,  comedy, 
"  opera,  play,  farce,  or  other  entertainment  of  the  ftage,  or  any 
*'  aft,  fcene,  or  part  thereof,  or  any  new  prologue  or  epilogue, 
"  before  a  copy  thereof  fhall  be  fent  as  aforefaid,  with  fuch  ac- 
*'  count  as  aforefaid  ;  or  fhall  for  hire,  gain,  or  reward,  aft,  per- 
**  form,  or  reprefent,  or  caufe  to  be  afted,  performed,  or  repre- 
<^  fented,  any  interlude,  tragedy,  comedy,  opera,  play,  farce, 
*'  or  other  entertainment  of  the  fiage,  or  any  act,  fcene,  or  part 
**  thereof,  or  any  prologue  or  epilogue,  contrary  to  fuch  prohibi- 
<'  tion  as  aforefaid  ;  every  perfon  fo  offending  fhall,  for  every  fuch 
*'  offence,  forfeit  the  fum  of  50/.;  and  every  grant,  licence,  and 
"  authority,  (in  cafe  there  be  any  fuch,)  by  or  under  which  the 
**  faid  mailer  or  mailers,  manager  or  managers,  fet  up,  formed, 
"  or  continued  fuch  playhoufe,  or  fuch  company  of  aftors,  fhall 
*'  ceafe,  determine,  and  become  abfolutely  void  to  all  intents 
*<  and  purpofes  whatfoevcr." 

Provided,  §  5.  "  That  no  perfon  or  perfons  fhall  be  authorifed, 
"  by  virtue  of  any  letters  patent  from  his  Majefty,  his  heirs,  fuc- 

*'  ceffors, 
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cefibrs,  or  predeceflors,  or  by  the  licence  of  the  Lord  Chrmber- 
lain  of  his  Majefty's  Houfehold  for  the  time  being,  to  atl,  re- 
prefent,  or  perform  for  hire,  gain  or  reward,  arty  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment 
of  the  Itage,  or  any  part  or  parts  therein,  in  any  part  of  Great 
Britain,  except  in  the  city  of  JVtjlminJier,  and  within  the  liber- 
ties thereof,  and  in  fucli  places  where  his  Majefty,  his  heirs  or 
fucceflbrs,  Ihall  in  their  royal  perfons  refide,  and  during  fuch 
refidence  only." 

And  it  is  further  enabled  by  §  6.  *'  That  all  the  pecuniary 
penalties  infli£led  by  this  a£l,  for  offences  committed  within 
that  part  of  Great  Britain  called  England,  JVales,  and  town  of 
Berwick  called  Tweed,  fliall  be  recovered  by  bill,  plaint,  or  in- 
formation in  any  of  his  Majefty's  courts  of  record  at  IVeJiminJleKf 
in  which  no  elToin,  prote£tion,  or  wager  of  law  fhall  be  allowed: 
and  for  offences  committed  in  that  part  of  Great  Britain  called 
Scotland,  by  a£lion  or  fummary  complaint  before  the  court  of 
fefTions  or  jufticiary  there;  or  for  offences  committed  in  any 
part  oi  Great  Britain,  in  a  fummary  way,  before  two  juftices  of 
the  peace  for  any  county,  ftewarty,  riding,  divifion,  or  liberty, 
where  any  fuch  offence  fliall  be  committed,  by  the  oath  or  oaths 
of  one  or  more  credible  witnefs  or  witnefl'es,  or  by  the  confefhoti 
of  the  offender,  the  fame  to  be  levied  by  diflrefs  and  fale  of  the 
offender's  goods  and  chattels,  rendering  the  overplus  to  fuch 
offender,  if  any  there  be,  above  the  penalty  and  charge  of 
diflrefs ;  and  for  want  of  fufhcient  diflrefs,  the  offender  fhall 
be  committed  to  any  houfe  of  corre6lion  in  any  fuch  county, 
flewarty,  riding,  or  liberty,  for  any  time  not  exceeding  fix 
months,  there  to  be  kept  to  hard  labour,  or  to  the  common 
gaol  of  any  fuch  county,  ftewarty,  riding,  or  libei-ty,  for  any 
time  not  exceeding  fix  months,  there  to  remain  without  bail  or 
mainprife  -,  and  if  any  perfon  or  perfons  fliall  think  him,  her,  or 
themfelves  aggrieved  by  the  order  or  orders  of  fuch  juflices  of 
the  peace,  it  fhall  and  may  be  lawful  for  fuch  perfon  or  perfons 
to  appeal  therefrom  to  the  next  general  quarter  feffions,  to  be 
held  for  the  faid  county,  ftewarty,  riding,  or  liberty,  whofe 
order  therein  fhall  be  final  and  conclufive ;  and  the  faid  penal- 
ties againfl  this  adl  fhall  belong  one  moiety  thereof  to  the  in- 
former, or  perfon  fuing  or  profecuting  for  the  fame,  the  other 
moiety  to  the  poor  of  the  parifh  where  fuch  offence  fhall  be 
committed." 

And  it  is  further  enabled  by  §  7.  "  That  if  any  interlude, 
tragedy,  comedy,  opera,  play,  f;;rce,  or  other  entertainment 
of  the  ftage,  or  any  acl,  fcene,  or  part  thereof,  fliall  be  a£led, 
reprefented,  or  performed,   in  any  houfe  or  place  where  wine, 

'  ale,  beer,  or  other  liquors  fliall  be  fold  or  retailed,  the  fame 

•  fliall  be  deemed  to  be  a£led,  reprefented,  and  performed  for 

■  gain,  hire,  and  reward. 
*'  Provided  that  every  profecution,  for  any  offence  within  this 

'  a£l,  fhall  be  commenced  within  fix  kalendar  months  after  the 

'  offence  is  committed." 

L  3  [Tumbling 
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[Tumbling  is  not  an  entertainment  of  the  ftage  within  the 
meaning  of  the  above  acl.] 

It  was  formerly  held,  that  the  erecting  of  a  dovehoufe  on  a 
man's  own  frank-tenement  was  a  nuifance,  becaufe  the  pigeons* 
and  doves  were  to  be  accounted  tame  animals,  inafmuch  as  they 
had  anhnum  revertendi ;  and  that  therefore  whoever  erefted  fuch 
houfes,  were  anfwerable  for  the  damages  done  by  them  ;  and  be- 
caufe they  were  not  liable  to  every  man's  a£lion,  to  avoid  multipli- 
city of  fuits,  it  was  thought  a  matter  indi£table  in  the  leet.  But 
the  contrary  opinion  has  prevailed ;  becaufe  it  was  allowed  the 
lord  of  the  manor  might  ere£l,  or  permit  by  his  licence  any  per- 
fon  to  ere<Sl  a  dovehoufe ;  which  he  could  not  do,  if  it  were  a 
nuifance,  every  nuifance  being  malum  infe.  Befides,  thefe  animals 
are  rather  to  be  accounted  y^r^  fiatura ;  and  by  confequence,  the 
only  remedy  any  perfon  had,  for  the  damage  fuftained  by  the  birds 
feeding  on  his  ground,  was  to  kill  them  and  take  them  to  himfelf, 
which  was  the  proper  relief  according  to  the  common  law  ;  inaf- 
much as  the  birds  were  accounted  no  man's  property.  But  it  is 
faid,  that  a  dovecote  newly  erected  in  a  manor,  without  the  lord's 
licence,  is  a  good  ground  for  an  a6lion  on  the  cafe,  at  the  fuit  of 
the  lord. 

_It_^s  clearlyagreed  to  be_a  nuifance  to  di^  a  ditch,  or  make  a 
hedge  overnTw^H^aTT^rghyayr  or  to  ereflajieu'  jjrate,  or_to_lay 
logsof  timbej^jnJt:.;_o£genei^^  othejLa^ftjwhifcb^Lill 

rg^ndey  iLlefs  commodious:  But  it  feems  that  a  gate,  which  has 
continued  tinie  out  of  mind,  is  no  nuifance  ;  but  that  the  fame 
may  be  juftified  by  prefcription,  being  at  firft  intended  to  have 
been  fet  up  by  confent,  on  a  compofition  with  the  owner  of 
the  land,  on  the  laying  out  the  road  ;  in  which  cafe,  the  people 
had  never  any  right  to  a  freer  paflage  than  what  they  ftill  enjoy. 

And  as  navigable  rivers  are  deemed  highways,  it  is  a  nuifance 
to  divert  part  of  the  river,  whereby  the  current  of  it  is  weakened, 
and  made  unable  to  carry  veffels  of  the  fame  burden  as  it  could 
before.  Alfo,  the  laying  of  timber  in  a  common  river,  though 
the  foil  belong  to  the  party,  is  'equally  a  nuifance,  as  if  the  foil 
was  not  his,  if  thereby  the  paflage  of  boats,  kzfc.  is  obftrufted. 
And  hence  alfo  it  feems  to  follow,  that  private  flairs  from  thofc 
houfes  that  ftand  by  the  Thames  into  it,  are  common  nuifances. 
But  it  feems,  that  where  there  are  cuts  made  in  the  banks,  that 
are  not  annoyances  to  the  river,  the  timber  lying  there  is  no 
nuifance. 

It  hath  been  holden  to  be  a  common  nuifance,  to  divide 
a  houfe  in  a  town  for  poor  people  to  inhabit  in  •,  by  reafon 
whereof  it  M-ill  be  more  dangerous  in  the  time  of  infeclion  of 
the  plague. 

Bringing  a  great  fhip  of  300  tons  into  B'lUingsgate-dochy  though 
a  common  dock,  yet  being  only  fo  for  fmall  fhips  coming  with  pro- 
vifion  to  the  markets  of  London^  is  a  nuifance,  in  the  fame  manner, 
as  a  man  ufing  with  his  cart  a  common  pack  and  horfe  way,  fo  as 
to  plough  it  up,  and  thereby  render  it  lefs  convenient  to  riders,  is 
a  nuifance  inHiA;ihlf=- 


a  nuifance  indi<^able. 


It 
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It  feems  the  better  opinion,  that  a  brew-houfe,  glafs-houfe,  2R0I1.  Abr. 
chandler's  (hop,  fty  for  fwlne,  fet  up  in  fuch  inconvenient  parts  139-  Cio. 
of  a  town,  that  they  cannot  but  ereatly  incommode  the  neighbour-  ?/''•  5^°- 

11  '        .J.  o  '  o  Hut.  1-36. 

iiood,  are  common  nuilances.  Paim.  ^-g. 

Vent.  26.      Keb.  500.     2Salk.45S.   pi.  3.  460.  pi.  7.     2  Ld.  Raym.  1163. 

[Buildings  for  making  acid  fpirit  of  fulphur,  whereby  the  air  i  Eur.  333. 
was  impregnated  with  noifome  and  otfenfive  ftinks  in  a  parifh,  ^^•»  1."^^^ 
near  the  king's  highway,  and  near  feveral  dwelling-houfes,  were  de-  ute  Di.aor 

dared  a  nuilance.  Ward's  eieaions  at  Twickeaham. 

It  is  enafted  by  9  ^  10  ^T".  3.  r.  7.  "  That  It  fhall  not  be  law- 
**  ful  for  any  perfon  to  make  or  caufe  to  be  made,  or  to  fell  or 
*'  utter,  or  offer  or  expofe  to  fale,  any  fire-works,  or  any  cafes, 
**  moulds,  or  implements,  for  making  the  fame,  on  pain  of  5/. 
*'  on  convi£lion  before  one  magiftrate  on  the  oath  of  two  wit- 
<*  nefles :  or,  for  any  perfon  to  permit  fire-works  to  be  caft, 
**  thrown,  or  fired  from,  out  of,  or  In  his  houfe,  lodging,  or  ha- 
"  bitation,  or  from,  out  of,  or  in  any  part  or  place  thereto  be- 
"  longing  or  adjoining,  into  any  publick  ftreet,  highway,  road,  or 
*'  paffage,  on  pain  of  20  s.  on  conviction  as  aforefaid :  or  for  any 
*'  perfon  to  call,  throw,  or  fire,  or  to  be  aiding  or  aflilllng  there- 
**  in,  on  pain  of  20  s.  and  that  every  fuch  offence  Is  and  fhall  be 
**  adjudged  a  common  nuifance." 

By  lo^"  1 1  W.^'C.  17.  all  mifchievous games,  called  lotteries,  and  Seetooi- 

all  other  lotteries,  are  declared  to  be  publick  and  common  nuifances.  ^'^'  ^'  5* 
'  ^         _  270.3.^.1, 

By  6  G.  I.  c.  18.  ()  i^.  "  All  undertakings,  attempts,  and  pro- 
*'  je6ls  by  publick  fubfcriptions,  for  adventuring  on  certain 
"  fchemes  of  commerce,  tending  to  the  common  grievance  of 
*'  his  Majefty's  fubje£ls  or  a  great  number  of  them,  and  the  re- 
"  ceivlng  and  paying  of  any  money  upon  fuch  fubfcriptions,  ^c, 
*'  and  more  particularly  the  prefuming  to  a6l  as  a  body  corporate, 
*^  or  to  raife  transferable  funds,  or  pretending  to  a£l  under  any 
*'  charter  formerly  granted  from  the  crown  for  any  particular 
*'  or  fpeclal  purpofe  therein  expreffed,  byperfons  making,  or  endea- 
"  vouring  to  make  ufe  of  fuch  charter,  for  any  fuch  other  purpofe 
**  not  thereby  Intended,  and  alfo  a£ling,  or  pretending  to  aft  under 
**  any  fuch  obfolete  charter,  &c.  (hall  be  deemed  a  publick  nui- 
"  fance."] 

(B)  How  far  the  Indlciment  muft  charge  it  to  be  an 
Annoyance  to  all  the  King's  Subjedts. 

"C"  VERY  nuifance,  punlfliable  by  z  publick  profecutlon,  mud  be  2  Roll. 
■*-^  charged  to  be  ad  co7nmitne  nociimentum^  or  to  the  general  an-  ^^'.V^^J  ^ 
noyance  of  all  the  king's  fu"bje6ts;  for  If  they  are  only  injuries  to  c.  75.^  3.* 
particular  perfons,  they  are  left  to  be  redreffed  by  the  private  ac- 
tions of  the  parties  aggrieved  by  them. 

And  therefore  an  inditlment  for  furcharglng  fuch  a  comimon,  Hawk.  P,C. 
or  inclofing  fuch  a  piece  of  ground,  or  diftuvbing  fuch  a  water-  "^ll^lJ^[\^j^ 
courfe,  or  doing  any  other  acl,  not  apparently  of  a  publick  na-  authoiitics 
ture,  to  the  nuifance  of  the  inhabitants  of  fuch  a  town,  or  of  J.S.  tUre  cited, 
and  his  tenants,  is  not  good. 

L    4  ^'^y 
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Vent.  26,  So,  an  indi£lment  in  a  court-leet  for  keeping  a  glafs-houfe  ad 
zKeb.  500.  maximum  nocumentum  was  quafhed,  becaufe  it  was  not  a  nuifance, 

unlefs  it  had  been  ad  commuue  nocumentum. 
Mod.  107.         So,  an  indidlment  for  flopping  a  watercourfe  was  quaflied, 
3  Keb.284.  being  only  laid  ad  nocumentum  omnium  prope  inhabitantiumi  without 

faying  isf  tranfeuntium. 
a  Leon.  183,       But  it  hath  been  held,  that  an  indiftment,  for  not  repairing  a 
184.  bridge,  per  quod  ligei  domini  regis  tranfire  non  pojjiwt,   &c.  ad  nocu- 

Vent.  zol".  mentum  eorundem^  is  fufficient ;  for  by  the  king's  liege  people  (hall 
3Keb,  28.    be  underftood  all  his  liege  people. 

2  Roll.  Abr.  Alfo,  an  indi£lment  for  doing  a  thing  which  plainly  appears  im- 
H '  k^p  c  '^e'ii^tely  to  tend  to  the  prejudice  of  religion,  or  of  the  king  -,  as 
'•7S-§4'    ^°''  breaking   the  walls  of  a  church,  or  embezzling  the  king's 

treafure,  k^c.  is  good,  without  exprefsly  laying  it  as  a  common 

grievance, 
6  Mod.  II.        So,  an  indiftment  of  a  common  fcold,  by  the  words  communis 
178.  213.     fixatrixy  hath  been  held  good,  though  it  concluded  ad  commune  no- 
2Str.  999.     cumentum  diverforum  inflead  of  omnium ;  becaufe,   iz^s  Hawkins y 
1246.  from  the  nature  of  the  thing,  it  cannot  but  be  a  common  nuifance. 

^75  /e^'  ■^"'^  ^^'^  *^^  hmt  reafon,  fays  he,  an  indiftment  with  fuch  a  con- 
Moor,  847.  clufion,  for  a  nuifance  to  a  river,  plainly  appearing  to  be  a  publick 
2  Keb.410.  3nd  navigable  river,  or  to  a  way,  plainly  appearing  to  be  a  high- 
Roll.  Rep.  ^^7'  ^s  fufficient.  And  perhaps,  fays  he,  the  {a)  authorities, 
201.  which  feem  to  contradi6l  this  opinion,  might  go  upon  this  reafon, 

(fl)  Vix.  j}^2t  in  the  body  of  the  indictment  it  did  not  appear,  with  fuffi- 
148^       '     cient  certainty,  whether  the  way  wherein  the  nuifance  was  alleged, 

2  Keb.  461.  were  a  highway,  or  only  a  private  way ;  and  therefore  it  fliall  be 
Abr°8'        intended  from  the  conclufion  of  the  indi6lment,  that  it  was  a  pri- 
vate way, 

(C)  How  a  Nuifance  is  to  be  removed- or  abated. 

Hawk.P.C.  TTEREIN  it  is  laid  down  by  Hawkins^  that  any  one  may  pull 

^"'^l-V*'  down  or  otherwife  deftrov  a  common  nuifance;  as,  a  new 

Tor  wnica  Ai-         i-i  e  r      •  c 

are  cited       g^te,  or  cvcn  a  new  houfe  erected  m  a  highway,  C5V.  for  if  one 

a  Roll.         whofe  eftate  is  or  may  be  prejudiced  by  a  private  nuifance  adlually 

Cro'^icar^'^    erecled,  as,   a   houfe  hanging  over  his  ground,  or  flopping  his 

J84.  lights,  bfc.  may  juftify  the  entering  into  another's  ground,  and 

Jon.  221.      pulling  down  and  deftroying  fuch  a  nuifance,  whether  it  were 

5  cJ."  !oi.'    ^^<^^^^  before  or  fince  he  came  to  the  eflate ;  furely,  it  cannot  but 

9  Co.  54.      follow  a  fortiori,  that  any  one  may  lawfully  deflroy  a  common 

Saik.  458.    nuifance.    And  as  the  law  is  now  holden,  it  feems,  that  in  a  plea, 

^  •  2'  juftifying  the  removal  of  a  nuifance,  the  party  need  not  fhew  that 

he  did  as  little  damage  as  need  be. 

3  Atr.  10.  If  a  river  be  (lopped  to  the  nuifance  of  the  country,  and  none 
2  Roll.  ^  appear  bound  by  prefcription  to  clear  it,  thofe  who  have  the  pif- 
Hawk.^p.c.  ^^""Y'  ^"^^  t^^  neighbouring  towns,  who  have  a  common  paiTage 
c.  75.  §  13.  and  eafement  therein,  may  be  compelled  to  do  it. 

faid  to  have  been  aHjuHged. 

(i)  A  writ        It  feems  to  be  the  better  opinion,  that  the  court  of  King's 
Tbo'vitg-     -^^"^^  "^^y»  ^y  ^  (^)  ni.indatory  writ,  prohibit  a  nuifance,  and  or- 
der 
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der  that  the  fame  fliall  be  abated  ;  and  that  if  the  party  difobeys  alley  ereaed 

the  writ,  he  fubje£ts  an  attachment.     But  upon  fuch  attachment,  "^"  ^'-^ 

for  proceeding  after  the  writ  of  prohibition,  there  ought  to  be  a  chlTrch"  raid 

declaration,  fetting  forth  the  nature  of  the  ofFence,  and  that  the  by  Hale  ta 

fame  is  a  nuifance,  and  that,  notwithftanding  the  writ  of  prohibi-  ^^"^  ^^^"■ 

tion,  the  defendant  proceeded  in  or  continued  it ;  to  which,  if  the  f^c"?  i. 

defendant  can  in  pleading  fet  forth  a  fufEcient  juflification,  his  on  Noy's 

proceeding  pc/}  prokibitionem  regiam  will  be  good  in  law,  and  him-  ^1°'!°"', 

■fell  discharged  of  all  contempt  and  cofts  againft  the  complainant.  ^So,  a  pro- 
hibition reftraining  Jacob  Hall,  a  rope-dancer,  who  had  erefted  a  ftage  at  Cliaring-crofs.  Vent.  i6o. 
a  Keb.  846.     Mod.  76.  £f  i;/We  Skin.  625.  pi.  zi.     5  Mod.  142. 

(D)  How  the  OfFence  is  punifhable. 

A  LL  common  nuifances  to  the  publick  are  regularly  punifliable  2R0II.  AVr. 
•*^   by  fine  and  imprifonment,  at  the  difcretion  of  the  judges ;  p'''"  ^^"'''* 
but  in  fome  cafes,  corporal  punifhment  may  be  inflicted  ;  as,  in  ^\^.'^''^^^ 
the  cafe  of  a  common  fcold,  who  is  faid  to  be  properly  punifhable,  6  Mod.  n. 
by  being  put   into   the  ducking-ftool.     Alfo  the  ofFence  of  keep-  c'll'^o^' 
ing  a  bawdy-houfe  is  puniftiable,  not  only  with  fine  and  imprifon-  pi.  31. 
ment,  but  alfo  with  fuch  infamous  puniftiment,  as  to  the  court  in 
difcretion  (hall  feem  proper. 

Alfo  a  perfon  convi£led  of  a  nuifance  done  to  the  king's  high-  2  Roll.  AW. 
way,  may  be  commanded  by  the  judgment  to  remove  the  nuifance  84.  Hawk, 
at  his  own  cofts  •,  and  per  Hawkins^  it  is  but  reafonable  that  thofe,  ^'  ^"  "^* 
who  are  convicled  of  any  other  common  nuifance,  fhould  alfo  have 
the  like  judgment. 

But  it  is  clearly  agreed,  that  common  nuifances  againft  the  pub-  Co.  Lit. 
lick  are  only  punifliable  by  a  publick  profecution  ;  and  that  no  56-  a- 
adlion  on    the  cafe  will  lie  at  the  fuit  of  the  party    injured  j  S8°.  lio!'^* 
as  this  would  create  a  multiplicity  of  a£lions,  one   man  being  ^  Roll.  Abr. 
as  well  entitled  to  bring  an  action  as  another ;  and  therefore,  ^^°'  ^•^'• 
in  thofe  cafes,  the  remedy  muft  be  by  indictment  at  the  fuit  of  4Co.'i8.  * 
the  king.  9C0. 113. 

2  Brownl  147.  Vaugh.  34J.  Cro.  EJIz.  664.   3Mod.  294.  Carth.  191.  Salk.  15.  pi.  7. 

But,  if  by  fuch  a  nuifance  the  party  fufFer  a  {a)  particular  da-  Co.  Lit.  56. 
mage,  as,  if  by  Hopping  up  a  highway  with  logs,   (s'c.  his  hcrfe  ^'°'  J^'^' 
throws  him,  by  which  he  is  wounded  or  hurt,  an  action  lies  (3).     Keb.847. 

a  Jon.  157.  Saik.  15.  pi.  15.  (a)  But  if  a  highway  is  flopped,  that  a  man  is  dehyed  in  his  journey 
a  little  while,  and  by  reafon  thereof  he  is  damnified,  or  fome  important  affair  ne^l:£ted  ;  this  is  not  fuch 
•  fpecial  damage,  for  which  an  adtion  on  the  cafe  will  He  ;  but  a  particular  damage,  to  maintain  this 
a£lion,  ought  to  be  direft,  and  not  confequential  ;  as  for  inftance,  the  bfs  of  his  horfe,  or  fome  corporal 
hurt,  in  falling  into  a  trench  in  the  highway,  &c.  Carth.  154.  [[b)  But  this  does  not  extend  to  entitle 
one,  who  has  received  detriment  by  a  county  bridge  being  cut  of  repair,  to  bring  an  adion  againft  the 
inhabitants  of  that  county,  there  being  no  ground  to  coniider  them,  for  this  purpofe,  as  a  corporation, 
and  in  that  capacity  liable  to  be  fued.     2  Term  Rep.  667.] 

Alfo  an  aftion  lies  for  continuing  a  nuifance ;   as,   where,  for  Sa!k.  10. 
ereding   a  nuifance  2  die  Febr.,   the  defendant  pleaded  a  prior  P''  3- 

o-  1  1       r  01.  .  r-  ..      •»  ^        .  .  Carth.  45^, 

action,  brought  tor  erechng  a  nmfance  20  die  Martn^zna  a  reco-  Ld.Raym. 
very  thereupon,  and  averred  thefe  to  be  the  fame  nuifance  and  zio. 
eredion  ;  and  on  demurrer  the  plaintiff  had  judgment ;  for  though 
he  cannot  have  a  new  a£lion  for  the  fame  erection,  yet  he  may 
for  the  continuing  the  fame  nuifance. 
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(A)  Of  the  Nature  of  the  Security,  called  a  Bond 
or  Obligation. 

(B)  What  Words  create  fuch  a  Security. 

(C)  Of  the  Ceremonies  requifite  to  a  Bond  or 
Obligation  :  And  herein  of  Signing,  Sealing, 
Date,  and  Delivery. 

(D)  Of  the  Parties  to  the  Obligation  :  And  herein,^ 

1.  Who  may  bind  themfelves,  or  be  Obligors. 

2.  Who  may  take  fuch  Security,  or  be  Obligees. 

3.  Who  fhall  be  fald  the  Obligee ;  and  herein  of  making 
feveral  Obligees. 

4.  Where  there  are  feveral  Co-obligors  or  Sureties;  and 
herein,  where  they  fhall  be  faid  to  be  jointly  and  feverally 
bound,  and  of  the  Obligee's  Remedy  againft  all  or  any  of 
them. 

5.  Of  their  Remedies  againft  each  other. 

(E)  Of  the  Condition  and  Confideration  of  the 
Obligation. 

(F)  How  the  Breach  of  the  Condition  muft  be 
affigned  and  fet  forth,  and  the  Manner  of  plead- 
ing Performance,  and  in  Bar. 


(A)  Of  the  Nature  of  the  Security,  called  a  Bond 
or  Obligation. 

Co.  Lit.  X^BLTGATION,  fays  my  Lord  Coke,  is  a  word  in  its  own  na* 
i-z.  a.  V^  ^ure  of  a  large  extent,  but  is  ufually  taken  in  the  common 
law  for  a  bond,  containing  a  penalty  with  condition  for  payment 
of  money,  or  to  do  or  fuffer  fome  z€t  or  thing,  if^c. ;  and  a  bill, 
fays  he,  is  moft  commonly  taken  for  a  fmgle  bond  without  con- 
ilition. 

Thi% 
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This  fecurity  is  alfo  called  a  fpecialty ;  the  debt  being  therein  {a)  An  ob- 
particularly  fpecified  in  {a)  writing.     And  the  party's  feal,  ac-  ['f^''°"„"^^'' 
knowledglng  the  debt  or  duty,  and  confirming  the  contraft,  ren-  uponparch- 
ders  it  a  lecurity  of  a  (b)  higher  nature  than  thofe  entesed  into  ment  or 
without  the  folemnity  of  a  feal :  and  therefore  bonds  or  foecialties  P^P^""' ^^'i 
fhail  be  (c)  preferred  to  fimple  contracts,  in  a  courle  of  admini-  parchmeni 
ftration.     And  from  its  being  a  higher  fecurity,  it  is  held,  that -f  pap-fj  or 
for  a  breach  or  non-performance  an  aftion  of  debt  (d)  only  will  lie.  '"j^chment 

or  paper  fewed  in  a  book,  and,  either  way,  it  is  good  ;  but  if  it  be  made  on  a  tally,  piece  of  •.vood,  or  any- 
other  thing  but  paper  or  parchment,  (although  it  be  fealcd  and  delivered,)  it  is  void.  Bio  Oblig.  3c. 
67. — Becaufethefe  are  iea(t  fubjeil  to  alteration  or  corruption.  Co.  Lit.  229.  a. — iVIay  be  in  a  letter, 
or  other  writing,  fo  it  be  fealed.  Comb.  87.  3  Mod.  15^. — But  note,  That  by  the  late  ftatutes  it 
muft  be  on  ftamped  paper  or  parchment.  {6)  Therefore  if  a  man  accepts  an  obligation  for  a  debt  due  by 
fimple  contradl,  this  extinguiiTies  the  Cmple  contract  debt.  Roll.  Abr.  604.  2  Leon.  1 10. — So,  if  a 
man  accepts  a  bond  for  a  legacy,  he  cannot  after  fue  for  his  legacy  in  the  fpiritual  court  5  for  by  the  deed 
the  legacy  is  extinft,  and  it  is  become  a  mere  duty  at  common  law.  Yelv.  58.  [But  the  bond  of  a  furety 
will  not  extinguifh  the  fimple  contrail  debt  of  theprincipal.  White  v.  Cuyier,  6  Term  Rep.  176.  j — Alfo, 
from  its  being  of  a  higher  nature  than  a  fimple  contraft,  the  defendant  cannot  plead  rU  acba,  but 
muft  plead /r/x'fr  ad  diem,  or  noii  efi  factum  ;  for  the  feal  of  the  party  continuing,  it  muft  be  diflolved 
eo  ligamlne  quo  Itgatur.  2  Inft.  651.  Hard.  218.  [c)  For  this  'vide  head  of  Executors  and  Admini- 
flrators.  («/)  And  therefore  it  is  held,  that  if  the  obligor  in  a  bond,  without  any  new  confideration,  as 
forbearance,  &c.  promifes  to  pay  the  money,  an  ajjum^fit  will  not  lie,  but  the  obligee  muft  ftiUpurlae  his 
remedy  by  action  of  debt.     Roil.  Abr.  8.     Hut.  34.     Cra.  Eliz.  240. 

A  bond  or  obligation  is  a  debt  or  duty  which  adheres  to  the  Cro.  EHz. 
obligor  or  debtor,  let  it  be  contracted  where  it  will,  and  let  the  773- 
debtor  fly  to  what  place  he  pleafes  ;  and  being  chargeable  every  3  lcv.  348. 
where,  it  need  not  be  dated  from  any  particular  place  •,  and  there-  6Mod.  22S. 
fore  ufually  begins  with  Noverint  univerfi  :  but  yet  the  plaintiff  in   l__  ^^^^^°^ 
his  declaration  muft  lay  a  place  where  it  was  made,  that  it  may  a  certain 
receive  trial,  if  it  be  denied.  P'^'^S'  ^1;'^ 

declaration 
fhould  fet  it  out  as  made  at  the  true  place,  and  introduce  the  place  of  trial  under  a  videlicet,  i  £tr.  612. 
Therefore,  where  the  plaintiff  declared,  "  that  the  defendant  by  his  bond  apud  Lovdon  cor.ccjjlt,  &c." 
and  on  oyer,  the  bond  appeared  to  be  dated  at  Port  St.  David  in  the  Eaft  Indies,  which  was  not  men- 
tioned in  the  declaration,  the  variance  was  pronounced  to  be  fatal.     Roberts  v.  Harnage,  2  Salk.  655.  j 

A  bond  is  {e)  a  chofeln  aciion^  which  cannot  be  afligned  over,  fo  C0.Lit.23a. 

as  to   enable  the  aCTignee  to  fue  in  his  f  f)  own  name;  yet  he  \^\  '^'^■f- 

has  by  the  afhgnment  fuch  a  title  to  the  paper  and  wax,  that  he  to  a 'feme 

may  keep  or  cancel  it.  fo'e.  wto 

afterwards 
mirries,  and  the  hufband  dies,  it  fhall  furvive  to  her,  being  a  cho^e  \n  aEi'ion,  which  the  hufoand  might 
have  reduced  into  poflcflion.  — So,  if  the  wife,  who  is  the  obligee,  d.es,  her  hufband  is  no  otherwife  en* 
titled  to  it  than  as  ad.Tiiniftrator  to  his  wife.  Noy,  149.  Style,  205.  F  )r  this  lii/f  tit.  Baron  and  Feme. 
(y)  And  by  the  modern  praftice,  he  may  fue  for  ic  in  the  name  of  the  obligee,  as  his  attorney  j  but  ja;;f«, 
■Whether  this  can  be  done  without  an  exprefs  authoiity  .'    Videjupra,  vol,  i.  245. 

Alfo,  in  equity,   a  bond  is  affignable  for  a  valuable  (^)  con-  aVem.  595. 
fidcration  paid,  and  the  affirnee  alone  becomes  entitled  to  the  ■^'"■•Ei-44* 

r        ^  T     ^  11-  p  •.  r      ^  rr-  there  muft 

money;   10  that  11  the  obligor,  after  notice  01   the  alngnment,  beaconfi-  . 
pays  the  money  to  the  obligee,  he  will  be  compelled  to  pay  it  over  deration 
again.  paid.jChan. 

'^  Rep.  90. 

{g)  2  Vern.  540.  But  payment  to  the  obligee,  without  notice  of  the  afiignment,  is  good.  Chan. 
Ca.  232. 

The  affignee  rr.uft  take  it,  fubje£t   to  the  fame  equity  th^t  it  2Vern.428. 
Was  in  th-  hands  of  the  obl'gee ;  as  if,    on  a  marriage-treaty,  ^S^-  764* 

the 
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the  intended  hufband  enters  into  a  marriage-brokage  bond,  which 

is  afterwards  affigned  to  creditors,  yet  it  fliU  remains  liable  to  the 

fame  equity,  and  is  not  to  be  carried  into  execution  againfl  the 

obligor. 

Yelv.  192.         Bonds  are  to  be  confidered  as  fecurities  for  the  performance  of 

^^°^'l°^'  contrails,  and  ere  ufually  entered  into  with  (r,)  penalties,  which 

(a)  That      3^^  to  be  confidered  as  (/^)  compenfations  for  the  breach  of  the 

thereferva-    contract;  as,  that  a  man  (hall  pay  200/.  if  he  omits  to  pay  100/. 

tion  of  a       within  fuch  a  time,  thrc  he  fhall  pay  fo  much  if  he  does  not  per- 

than  is  al-     form  fuch  and  fuch  covenants,  do  or  omit  fuch  and  fuch  acts ; 

lowed  by  the  and  in  thofe  he  may  cedere  fuQ  jurey  provided  the  thing  be  not  un- 

*^T"'i/°f      lawful  in  itfsif,  or  injurious  to  the  publick,  ^V. 

the  non-payment  of  the  principal  at  the  end  of  the  year,  is  not  ufurious  within  the  (latute,  becaufe  It  Is 
in  the  power  of  the  boirower  to  avoid  tlie  payment  of  the  mor>.ey  fo  leferved,  by  paying  the  principal  at 
the  day  appointed.  5  Co.  69.  Cro.  Jac.  509.  (^)  A  contiaft  or  covenant  to  give  bend  for  the  pay- 
ment of  a  certain  fum  of  money,  without  fliewing  of  what  fum  tlie  obligation  fhall  be,  is  good,  and  /hall 
be  intended  of  double  the  ftmi.  5  Co.  77.  b.  78.  a.  Lev.  oS — So,  where  there  was  an  agreement 
to  enter  into  certain  covenants,  and  to  enter  into  a  bond  for  the  performance  of  the  covenants;  and  upon 
an  adlioD,  breach  was  laid  that  he  did  not  enter  into  bond,  &c.,  and  a  verdidt  for  the  plaintiff;  in 
arreft  of  judgment  it  was  moved,  that  this  part  of  the  agreement  was  uncertain  and  void,  becaufe  it  was 
not  expreffed  of  what  fum  the  bond  should  be,  and  here  was  no  certainty  to  guide  if,  as  in  the  above  cafe  : 
butter  Windham,  J.  the  fum  in  the  bond  mud  be  to  the  value  of  the  agreement  ;  &  per  cur.  you  {hould 
Lave  entered  into  bond,  though  the  fum  were  never  fo  fmall,  and  why  did  you  not  tender  fuch  a  one  ? 
Sid.  270.     Keb.  776. 

Cro.  Car.  If  a  man  enter  into  a  bond  of  fuch  a  fum,  on  condition  to  be 

490-  void  on  payment  of  a  lefs  fum  ;  or,  if  a  man  bind  himfelf  in  the 

3  Lev. -68.  penalty  of  loo/.  that  he  will  pay  50/.  by  fuch  a  day;  after  the 

(c)  Hii._  day  of  payment  is  paft,  the  penalty  or  fum  of  100/.  is  the  legal 

B^^  Th  ^       '  ^"^  ^^''^  ^^  "^^^ch  it  hath  been  [c)  refolved,  that  an  executor 

Bank  of  of  au  obligor  of  fuch  forfeited  bond,  may  cover  the  aflets  of  his 

England  v.      tcftator. 

Morris. 

2  Stra.  1028.     2  Barnard.  K.B.  183.  S.  C.     Caf.  temp.  Hardw.  aig.  S.  C.     4Br.  P.  C.  287.  S.  C. 

[It  is  more  correft  to  plead  the  fum  really  due ;  and  indeed  if  the  bond  be  not  forfeited,  fuch  fum  only 

can  be  pleaded.      5  Term  Rep.  309.      However,  if  the  penalty  be  pleaded,  the  plaintiff  may  reply  the 

fum  really  due  for   principal  and  intereft,  which  he  may  aver  ti;e  obligee  is  ready  to  receive,  and  that 

tlie  bond  is  kept  on  foot  by  fraud.] 

Show.  Par.         And  as  the  penalty,  by  the  bond's  being  forfeited,  becomes  the 

Ca.  15.  jgg^i  ^^g|j{. .   ^Q  there  was  no  remedy  againft  fuch  penalty,  but  by 

91,92.'  application  to  a  court  of  equity,  which  relieves  in  thofe  cafes, 

Salic.  154.  on  payment  of  principal,  intereil,  and  cofts,     Alfo,   though  at 

Vern.  342.  jj^^  ^^j  there  can  be  no  remedy  beyond  the  penalty,  becaufe  in 

zVern.  509.  that  the  obligee  feems  to  have  taken  up  his  fecurity ;  yet,  as  it  is 

[(^)  It  hath  on  the  foundation  of  doing  equal  juftice  to  both  parties  that 

i^'fome^^^"  equity  proceeds,  it  will,  on  any  application  for  a  favour  from  the 

cafes,  that  obllgor.  Compel  him  to  pay  the  principal,   intereft,    and  cofts^ 

inanadiion  thouph  exceeding  the  penalty  (f). 

bond,  damages  may  be  recovered  beyond  the  amount  of  the  penalty.  Lord  Lonfdale  v.  Church,  2  Term 
Rtp  3S8.  Scd  nj'ide  Wilde  v.Clarkfon,  6  rcrm  Rep.  -^03.  covtr.  {e)  In  general,  however,  theiule 
of  equity  is  not  to  compute  any  thing  beyond  the  penalty  of  the  bond.  Tew  v.  Earl  of  Winttiton, 
3  Br.  Ch.  Rep.  492.  Thus,  where  there  was  a  devife  for  payment  of  debts,  it  was  holdcn,  that  fimple 
contraft  debts,  even  for  feventy  years  ftanjinj',  were  renewed  by  it,  and  were  ordered  to  be  paid  with  full 
intereft j  but  the  bond  debts  were  only  allowed  intereft  to  the  amount  of  the  penary.  Ketilby  v. 
Ketilby,  before  Lord  Bathurft,  cited  in  2  Anftr.  527.  So,  though  the  principal  and  intereft  on  a 
mortgige  bond  exceed  the  penalty,  yet  the  obligee,  on  a  bill  to  leieem,  can  cla  ai  only  to  the  extent 
of  the  pCiialty,     Lloyd  v.  Hatchett,  W.  525.J 

And 


And  this  rule  of  compelling  the  party  to  do  equity  who  feeks  Abr.Eq. 
equity,  feems  to  be  the  reafon  why  an  obligee  fhall  have  intereft  9^*  28S. 
after  he  has  entered  up  judgment ;  for  though  in  flri6tnefs  it  may 
be  accounted  his  own  fault  why  he  did  not  take  out  execution,  and 
therefore  he  is  not  entitled  to  intereft  ;  yet,  as  by  the  judgment  he 
is  entitled  to  the  penalty,  it  does  not  feem  reafonable  that  he 
(hould  be  deprived  of  it,  but  upon  paying  him  principal,  and  the 
intereft,  which  incurred  as  well  before  as  after  the  entering  up  of 
the  judgment. 

Alfo,  by  the  4  55*  5  Ann.  c.  16.  it  is  ena£l:ed,  '*  That  where 
**  any  action  of  debt  {hall  be  brought  on  any  fmgle  bill,'  or  where 
**  an  a6lion  of  debt,  or  fare  facias,  ftiall  be  brought  upon  any 
''  judgment,  if  the  defendant  hath  paid  the  money  due  on  fuch 
**  bill  or  judgment,  fuch  payment  ftiall  and  may  be  pleaded  in 
*'  bar  of  fuch  a£lion  or  fuit  •,  and  where  an  a£lion  of  debt  is 
"  brought  upon  any  bond,  which  hath  a  condition  or  defeazance 
**  to  make  void  the  fame,  upon  payment  of  a  lefs  fum  at  a  day  or 
**  place  certain  ;  if  the  obligor,  his  heirs,  executors,  or  adminiftra-  . 
♦'  tors  have,  before  the  aclion  brought,  paid  to  the  obligee,  his 
**  executors  or  adminiftrators,  the  principal  and  intereft  due  by 
♦<  the  defeazance  or  condition  of  fuch  bond,  though  fuch  pay- 
**  ment  was  not  ftri£lly  made  according  to  the  condition  or  de- 
**  feazance  ;  yet  it  ftiall  and  may  be  pleaded  in  bar  of  i"  i';h  aclion, 
*'  and  fliall  be  as  effectual  a  bar  thereof,  as  if  the  money  had  been 
*•  paid  at  the  day  and  place  according  to  the  condition  or  defea- 
**  zance,  and  had  been  fo  pleaded." 

And  it  is  further  ena6led  by  the  faid  ftatute,  §  14.  "  That  if  at  {a)  One 
**  any  time  pending  an  a£lion  upon  any  fuch  bond  with  a  penalty,  «=a"°»''nove 
**  the  defendant  fliall  bring  into  court,  where  the  adlion  is  {a)  de-  ceedings  "* 
**  pending,  all  principal  money  and  intereft  due  on  fuch  bond,  upon  a  bond 
*'  and  alfo  all  fuch  cofts  as  have  been  expended  in   any  fuit  "P°"  P^^" 
**  or  fuits  in  law  or  equity  upon  fuch  bond  ;  the  faid  money  fo  principal, 
«♦  brought  in  ftiall  be  deemed  and  taken  to  be  in  full  fatisfatflion  intereft, and 
"  and  difcharge  of  the  faid  bond ;  and  the  court  ftiall  and  may  ^aii^be^'^ut 
"  give  judgment  to  difcliarge  every  fuch  defendant  of  and  from  in;  fortUi 
•'  the  fame  accordingly*.  then  the 

parties  are 
not  in  court.     6  Mod,  ii.    .  ■■  ■..»  Stealing  a  bond  made  felony,  by  a  G.  a.  c.  25.  §  j. 

(B)  What  Words  create  fuch  a  Security. 

TjEREIN  we  muft  obferve,  that  the  law  does  not  feem  to  re-  Yelv,  193. 
•■■''■  quire  any  particular  fet  form  of  words,  as  efTcntially  necef-  ^Roii.Abr,- 
fary  to  create  an  obligation,  but  that  any  words,  which  declare  ^^ 
the  intention  of  the  party,  and  denote  his  being  bound,  wiU  be 
fufficient ;  becaufe  fuch  obligation  is  only  in  nature  of  a  contract, 
or  a  ftcurity  for  the  performance  of  a  contract,  which  ought  to 
be  conftrued  according  to  the  intention  of  tlie  parties. 

Therefore,  if  a  man  ufeth  this  form  of  words,  vl-z.  This  bill  luit-  Dyer,  22.  b. 
Keffethy  that  I  A.  B.  have  borrowed  10  1.  of  C\).\  or  this  form, 
Alemorandum,  <^uod  talis  debet  to  B.  ten  pour.ds  i  or  thus,  Memoran^ 

dutHt 


dutn^  all  things  reckoned  and  accounted  between  A.  a72d  B.     A.  cogm^ 

vit  fe  debere  to  B.  ten  pounds  ;  all  thefe  forms  are  good,  and  fhall 

as  effticlually  bind  the  party  and  his  executors,  as  if  the  moft 

formal  words  were  made  ufe  of,  provided  the  writing  be  fealed 

and  delivered. 

leon.  25.  So,  a  writing  in  this  form,  Memornnduiu,  I  A.  B.  have  agreed  to 

pay  J.  S.  20/.  though  this  be  in  the  preterfedl:  tenfe,  yet  if  it  hath 

all  other  ceremonies  eflential,  it  fhall  amount  to  an  obligation. 

Cro.  Eliz.  So,  in  this  form,  This  bill  luitnejpth,  that  /  R.  S.  have  received 

7^9"  o/"T.  B.  40/.  to  the  ufe  ofB..  and  J.  S.  children  of^   Sec.   equally  to  be 

divided  between  them ;   ivhich  fum  I  confefs  to  have  received  to  the 

ufes  aforefaid,  and  the  fame  to  repay  at  fuch  time  asjlmll  be  thought  bej} 

for  the  prof ts  of  the  faid  R.  and  J.  S. ;  this  was  refolved  to  be  a  good 

obligation. 

Cro.  Eliz.  So,  a  writing  in  this  form.  Memorandum^  that  1  bind  myfelf  to 

581.  (^ yuU  j^  ]^,j^  Yo  pay  him  as  much  money  as  tny  brother  o^ves  him  ;   and  in  the 

7«8'.    '^*     c^id  ^f  t'^^  ^^^^  's  written  the  fum  of  40/.  which  is  faid  to  be  the 

debt  due  from  the  brother :  this  is  a  good  obligation. 
Cro.  Eliz.  Jl'femorandum,  that  I  owe  and  promife  to  pay  to  A.  lol.  at  any 

^^^'  time  after  the  Feaft,    &c.   when  thereto  required,  for  the  payment 

nvhereof  1  bind  myfelf  /o  J.  H.  by  thefe  prefents :  this  is  a  good  bill 
to  ^.  by  the  firft  words,  and  the  latter  being  furplufage  are  void, 
and  to  be  reje£l:ed. 
Moor,  537.  It  is  held  in  Moor  and  Cro.  Eli-z.  that  a  bill  in  this  forjn,  Be  it 
Parry  v.  hiown,  &c.  that  I owe  to  B.  14 1.  to  be  paid  at  the  Feajls,  8rc.  together 
adjudged.  '  ''■^'^^^  ^^'  which  I  owe  him  upon  bills  and  reckonings  fubfcribed  with 
Ani  that  my  hand,  amounts  only  to  a  bill  for  14/.;  but  [a)  Dyer  holds  it  a 
the  words      good  obligation  for  the  whole  debt  of  20/. 

together  o  o 

with  6  /.  which  I  owe  by  bills,  &c.,  are  only  an  explanation  of  the  precedent  dsbt.  Cro.  Eliz.  537.  S.  C, 
adjudged,  and  that  that  which  conies  after  the folvendurn  is  void,  as  that  which  comes  after  an  habendum. 
{a)  Dyer,  22.  b.  in  margin. 

Vent.  23S.         In  debt  for  20/.  the  plaintiff  declared,  that  the  defendant  ccn- 
■Watfon  V.     ceffitfe  teneri  per  fcriptum  fuu7n  ohUgatoriutUy  &c.  and  the  words  of 
*^'  '  the  deed  were,  /  do  achioivledge  to  Edward  Watfon  by  me  twenty 

pounds  upon  demand,  for  doing  the  work  in  my  garden  ;  and  upon  de- 
murrer to  the  declaration,  it  was  adjudged  a  good  bond.  ■ 
3  Leon.  I T9,       Thefe  words,  I  am  content  to  give  to  W.  lol.  at  Mich,  and  lol. 
2  Roll.  ADr.  ^f  ^j,y.  Lady-day,  amount  to  an  obligation,  and  an  exprefs  engage- 

ment  to  pay,  \j^c. 
But  for  this  It  hath  been  held  in  variety  of  cafes,  that  a  feeming  Latin  word, 
-Vide  10  Co.  iiot  properly  exprefllng  the  quantity  of  the  fum  in  which  the  party 
yJv.'q6  intended  to  be  bound,  fhould,  notwithftanding,  be  fo  conftrued, 
193.  206.  as  to  anfv/er  the  intention  of  the  parties,  rather  than  that  the  obli- 
Hob.  119.  gation  {hould  be  void  ;  as  quinajiageffimis  lihris,  for  quinquaginia 
200.  -00.  libris,  has  been  held  good  ;  fo,  trigintate  for  triginta,  fexingenta  for 
355.  603.  fexaginta\  and  ir  is  faid  in  general,  that  in  mod  cafes  where  the 
607.  Cro.    ggf^f^  Qf  ^i,if^  Qj.  ti^g  j^^  Qj.  j^.pf  3j.g  right,  the  obligation  has  been 

Brow'n1^62.    ^cld  Well. 

2  Roll.  Abr.  146.  5  Mod.  154.  2  Ton.  5S.  Comb.  60.  86.  1S7.  477.  Ld.Raym.  335.  5  MoiJ. 
287.  r  .Sslk.  462.  pi.  z.  [By  ftatute  4  Geo.  2.  c.  26.  bonds  muft  be  in  the  Englilh  language,  and 
nut  in  Latiii  or  Frsuch,  or  any  othsx  luaguage  wiiatfocver.  J 

A  bond 


A  bond  in  vlglnti  nohilis  has  been  held  a  good  bond  fot  6  /.  8  x. ;  Cro.  jac. 
for  though  mbilis  be  not  a  Latin  word,  yet  it  being  a  term  fignify-  ^^^3-  =»  Row- 
ing 6  s.  and  8  d.  it  may  properly  be  made  ufe  of.                    Burcbin  v.  v'aughaa. 

Debt  brought  upon  a  bond  for  6o  /.  the  bond  was  in  Italian^  and  Cra.  jac. 

the  fum  therein  exprefled  was  in  thefe  words,  viz.  in  cejanti  libris,  -°^-  Pai^ker 

1      J-     1       J         u  J  v.AennaJay. 

and  adjudged  to  be  good. 

.     In  debt  upon  a  bill  obligatory,  demanding  thirty-two  pounds  Cro.  Jac. 
four  ft-iillings  and  feven  pence ;  the  defendant  demanded  oyer  of  ^°7-^  HuU 
the  bill,  and  it  was  threty-tvvo  ponds  four  fliillings  and  feven    "'^^"  °"^' 
pence,  fo  threty  for  thirty,  and  ponds  for  pounds ;  and  on  demur- 
rer for  this  caufe,  it  was  adjudged  for  the  plaintiff. 

So  a  bill,  in  which  the  party  bound  himfelf  in  the  fum  oS.  few-  lo  Co.  133. 
tern  pounds^  has  been  held  a  good  obligation  for  17  /.  in  order  to  X^'^^^^^lr^^ 
anfwer  the  intention  of  the  parties.  2  Roll.  Abr.  147.  s.p,  cited. 

(C)  Of  the  Ceremonies  requifite  to  a  Bond  or 
Obligation  :  And  herein  of  Signing,  Sealing, 
Date,  and  Delivery. 

iT  is  faid,  that  there  are  only  three  things  efientially  neceflary  to  2  Co.  5,  a. 
•■•  the  making  a  good  obligation,  viz,  writing  in  paper  or  parch-  ^"^'^'^^^^r* 
ment,  fealing,  and  delivery  ;  but  it  hath  been  {a)  adjudged  not  to  21. 'g^.  °^' 
be  neceflary,  that  the  obligor  fliould  fign  or  fubfcribe  his  name  ;  Moor,  2S. 
and  that  therefore  if  in  the  obligation  the  obligor  be  named  Erlin^  Uw  sdk 
and  he  figns  his  name  Erkvin,  that  this  variation  is  not  material,  ^(ia.  pi.  2.* 
becaufe  fubfcribing  is  no  eflential  part  of  the  deed,  fealing  being  Ld.  Raym. 
lufhcient.  5Mod,  2S1.     /'iJ^  tit.  Mifnomer  an/Addit!on. 

And  though  the  feal  be  neceflary,  and  the  ufual  way  of  declar-  Dyer,  19.  a, 
ing  on  a  bond  is,  that  the  defendant  per  fcriptum  fuum  obligatorium   ^°'     '^• 
figillo  fiio  figillatum  acknowledged,  ^c.  yet,  if  the  woxdfigillat.  be  Cro.  Jac* 
wanting,   it  is  cured  by  verdicl  and  pleading  over ;  for  when  he  42°- 
faith  per fcriptum  fuum  ohligatoriiim^  &c.  all  neceflary  circumftances  \^l^  ^'^ 
fhall  be  intended ;  and  if  it  were  not  fealed,  it  could  not  be  his  3  Lct.  34S. 
deed  or  obligation. 

Alfo,  though  fealing  and  delivery  be  eflential  to  an  obligation,  2  Co.  5.  a. 
yet  there  is  no  occafion  in  the  bond  to  mention  that  it  was  {h)  feal-  {^)  So,  an 
ed  and  delivered ;  becaufe,  as  my  Lord  Cole  fays,  thefe  are  things  ?  ^=3]° 
which  are  done  afterwards.  though  it 

want  in  cujus  ra  tcjitrr.onlum.     Moor,  3.     Leon.  25.     2  Co.  5.2. 

An  obligation  is  good  though  it  wants  a  date,  or  hath  a  falfe  or  2  Co.  5.^ 
impolTible  date ;  for  the  date,  as  hath  been  obferved,  is  not  of  the  ^°^''_'^^^oy, 
fubftance  of  the  deed.     But  herein  we  muft  take  notice,  that  the  ^.i.  85,86. 
day  of  the  delivery  of  a  deed  or  obhgation  is  the  day  of  the  date.  Hob.  249. 
though  there  is  no  day  fet  forth  •,  and  if  a  deed  bear  date  one  day,  qJ^'?^^\ 
and  be  delivered  at  another,  it  was  really  dated  when  delivered,  1^6.  264. 
though  the  claufe  of  (c)  Kerens  dat.  be  ctherwife.  ^f/-  ^91- 

(c)A  difference  has  been  taken  hz\.f!tf\  gerens  dat.  and  cu'us  dat.,  t'lat  the  firft  refers  to  the  expreft 
date,  but  that  cujus  dat.  is  always  inteided  of  the  rea!  date,  which  is  the  delivery.  5  Mud.  285. 
Comb  477.     2  Salki  d6-;.     LJ.  Ravni.  ;:<. 

If 


i6o  £)Migation^» 

Cto.  Eliz.  If  a  man  declare  on  a  bond,   bearing  date  fuch  a  day,  but  do 

773-  not  fay  when  delivered,    this  is  good ;   for  every  deed   is  fup- 

Saik^lif. '  pofed  to  be  delivered  and  made  on  the  day  it  bears  date  ;  and 
pi.  7.  if  the  plaintiff  declare  on   a  date,  he  cannot  afterwards  reply, 

that  it  was  prima  deliberate  at  another  day  j  for  this  would  be  a 

departure. 
Brownl.  But,  if  a  bond  bear  date  fuch  a  day,  but  was  really  delivered  at 

'*'•*•  a  day  after,  the  obligee  may  declare  on  a  bond  of  fuch  a  date,  but 

^^'  '^  *     prinio  delibernt.  at  a  day  after-,  and  if  the  obligee  declare  on  a  bond 

of  fuch  a  date  generally,  the  obligor  may  plead  it  was  prima  deli- 

herat.  on  fuch  a  day  after;  but  then  he  muft  traverfe  that  it  was 

delivered  on  the  day  of  the  date. 
2  Co.  4.  6.        If  the  bond  was  delivered  before  the  date,  on  iflue,  fion  ejl  fac- 
3Keb.  332.  fiiffj^  joined  on  fuch  a  AccA,  the  jury  are  not  eftopped  to  find  the 

truth,  viz.  that  it  was  delivered  before  the  date,  and  it  is  a  good 

deed  from  the  delivery. 
Vent.  9.  In  debt  on  an  obligation,  the  defendant  pleads  that  he  delivered 

J 10.  Salk.  jj.  25  2j^  efcrow,  dff  hoc  parattis  ejl  verijicare :  this  is  ill,  for  he  ought 
zW.Raym.  ^^  fhcw  to  whom  he  delivered  it,  and  conclude  i/Jifii  nient  fan  fait ; 
803.  l^  de  hoc  ponit  feyhc. 

Hob.  246.  So,  pleading  that  he  delivered  it  to  the  obligee  as  an  efcrow. 
Vent.  9.       ^Q  |jg  j^ig  (jgej  on  certain  conditions,  is  ill ;  for  by  the  delivery  of 

it  to  the  obligee,  it  is  become  his  deed  abfolutely. 
Co.  Lit.  36.  A  bond  or  deed  may  be  delivered  by  words,  without  any  adt  of 
^  Cro.Eiiz.  delivery ;  as,  where  the  obligor  fays  to  the  obligee,  go  and  take 
cireum-  ^^  ^^  ^^^^  writing,  or  take  it  as  my  deed,  l^fc.  fo  an  actual  tradition, 
itances  may  without  fpeaking  any  words,  is  fufEcient ;  otherwife,  a  man  that 
amount  to  jg  j^mte  could  not  deliver  a  deed.  But  (a),  where  on  an  iflue  of 
GoodrTght^^  W5«  ejl  fnEtum^  the  jury  found  that  the  defendant  figned  and  fealed 
v,Strahan,  the  obligation,  and  laid  it  on  a  table,  and  that  the  plaintiff  came 
Cowp.204.]  2j^(i  j.qqJ^  J(.  yp^  jj^jg  ^^g  j^ g | j^  j^qj.  ^-q  jjg  jj^g  dcfcndant's  deed,  with- 

393.    Cro.    out  other  {b)  circumftances  found  by  the  jury. 

Iliz.  122.  {b)  On  an  iffuc^OM  cji  faBum,  the  evidence  was,  that  the  obligation  was  written  in  a  book, 
and  that  in  the  fame  leaf  the  defendant  put  his  hand  and  fcal  thereto;  and  this  was  held  to  be  fufficlent 
evidence  for  the  jury  to  find  it  his  deed,  which  they  having  accordingly  done,  it  was  held  good  without 
queiiion.     Cro.  Eliz.  613.     Fox  v.  Wright. 

5 Co.  119.  If  an  obligation  be  delivered  to  another  to  the  ufe  of  the 
**•  obligee,  and  the  fame  be  tendered,  and  he  refufe,  the  delivery  has 

loft  its  force. 
Lord  Love-        [If  A.  and  B.  enter  into  a  bond,  and  fet  but  one  feal  to  it,  and 
lace^cafe,    ^  execute  it  for  himfelf  and  B.  with  the  authority  and  in  the  pre- 
Jones,  268.    fence  of  B.y  it  is  obligatory  on  both.] 

£all  V.  Dunfterville,  4.  Term  Rep.  313. 


(D)  Of  the  Parties  to  the  Obligation  :  And  herein, 
I.  Who  may  bind  themfelves,  or  be  Obligors. 

5  Co.  119.       A  LL  perfons  who  are  enabled  to  contraQ,  and  whom  the  law 
R^u  Ab*  fuppofes  to  have  fufficient  freedom  and  underftanding  for 

2^3^      '     that  purpofe,  may  bind  themfelves  in  bonds  and  obligations. 

But, 
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But,  it  a  perfon  is  illegally  reftrained  of  his  liberty,  by  being  Co.  Lit.z53. 
confined  in  a  common  gaol  or  elfewhere,  and  during  fuch  re-  l/.'^'^J^^' 
ilraint,  enters  into  a  bond  to  the  perfon  who  caufes  the  rellraint,  J///' ' 
the  fame  may  be  avoided  for  durefs  of  imprifonment. 

[If  a  man  menace  me  unlefs  I  make  him  a  bond  for  40/.  and  BacRe^;. 
I  tell  him,  I  will  not  do  it,  but  will  give  him  a  bond  for  20  /.  the  ^^• 
court  v/'U  not  expound  this  bond   to  be  a   voluntary  one ;  for 
tion  videtur  confenfum   retinuiffe^  qui  ex  prisfcripto  muwnt'is  aliquld 
jfHu/avit.] 

So,  in  refpe£l:  of  that  power  and  authority  which  a  hufband  has  ^ide  tit. 
over  his  wife,  the  bond  of  a  feme  covert  is  ipfo  faclo  void,  and  fhail  ^*'''^"  ^""^ 
neither  bind  her  nor  her  hufl^and.  Voi.  i.  507, 

So,  though  an  infant  fhall  be  liable  for  his  neceflaries,  fuch  as  Doftor  and 

meat,  drink,  clothes,  phyfick,  fchooling,  ^c.  yet,  if  he  bind  him-  Student,ii3. 

felf  in  an  obligation,  with  a  [a)  penalty  for  payment  of  any  of  i^j.  ci-o. 

thefe,  the  obligation  is  void.  Jac.  494. 

560.  s;d. 

Iia.  (a)  For  this  incapacity  of  an  infant  arifes  from  liis  being  incapable  of  contradling  for  any  thiiigbut 
f.)r  bis  benefit ;  but  it  can  never  be  for  his  benefit  to  enter  into  a  penalty.  Cro.  Eliz.  920.  Vide  Jiead  of 
Infancy  and  Age. 

Alfo,  though  a  perfon  non  compos  mentis  (hall  not  be  allowed  to  4  Co.  124.. 

avoid  his  bond,  by  reafon  of  infinity  and  dillracStion,  becaufe  no  Beverly^'s 

man  can  be  allowed  to  ftultify  himfelf,  becaufe  ot  the  ill  confe-  head  of 

quences  that  might  attend  counterfeit  madnefs ;  yet,  may  a  privy  idiots  snd 

in  blood,  as  the  heir;  and  privies  in  reprefentation,  as  the  cxecu-  ['!l^"'*f''^'*^^* 

tor  and  adminiftrator,  avoid  fuch  bonds.     Alfo,  if  a  lunatick,  af-  cafes  confi- 

ter  oflice  found,  enters  into  a  bond,  it  is  merely  void.  <ier  tiie  bond 

of  a  lunatick 
ss  abfoUitely  void  ;  and  the  obligee  himfelf  may,  on  non  eft  fdcium,  give  lunacy  in  evidence.  Yates  y. 
Boen,  a  Str.  1 104,  A  bond  may  be  avoided  in  lik;  mannsr  by  reafon  of  exceflive  drunkennefa  <ic  th^ 
time  of  executing  it.     Cole  v.  RoLbins,  Bull.  N.  P.  lyi-J 

But,  if  an  infant,  feme  covert,  monk,  l^c.  who  are  difabled  by  Roii.Ref. 
law  to  contract  and  to  bind  themfelves  in  bonds,  enter  together  4^- 
with  a  ftranger,  who  is  under  none  of  thefe  difabilities,  into  an 
obligation,  i-t  fhall  bind  the  ftranger,  though  it  be  void  as  to  the 
infant,  fcfr. 

If  a  fervant  make  a  bill  in  this  form,  Memorandum,  thai  J  have  Yelv.  137. 
received  of  Ed.  Talbot,  to  the  ufe  of  my  majler  Serjeant  Gaudy,  the  q*'^^,jJ 
fum  of  40 1.  to  be  paid  at  Michaelmas /oZ/a'zi'zV/^,  and  thereto  fet  his 
feal,'this  is  a  good  obligation  to  bind  himfelf;  for  though  in  the 
beginning  of  the  deed  the  receipt  is  faid  to  he  to  the  ufe  of  his 
mailer,  yet  the  repayment  is  general,  and  muft  neceffarily  bind 
him  who  fealed  ;  and  the  rather,  becaufe  otherwife  the  obligee 
would  lofe  his  debt,  he  having  no  remedy  agamft  Serjeant 
Gaudy. 

2.  Who  may  take  fuch  Security,  or  be  Obligees. 

Infants,  Idiots,  as  alfo  a  feme  covert,  may  be  obligees.  And  as  5  Co.  119, 
to  this  the  hufhand  is  fuppofed  to  affe.nt,  being  for  his  advantage  :  j.  a*'-^"*' 
but  if  he  difagrees,  the  obligation  has  loft  its  force ;  fo  that  after 

VoL.L        '  M  the 
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riic  obligor  may  plead  >ion  tjlfaclinn.  But  if  he  neither  agrees  nor 
difngrees,  the  bond  is  good,  for  his  condud  ihall  be  elleemed  a  tacit 
confent,  fince  it  is  a  turn  to  his  advantage. 
EutfortliU  But  a  feme  covert  can  neither  be  obUgor  nor  obligee  to  her 
•vide  tit.  hufband,  nor  vice  verfa,  being  but  one  perfon  in  law.  Alfo,  by 
F^m?/"**  the  better  opinion,  ^  bond  entered  into,  to  a  feme  fole,  by  the 
Letter'  (E).  perfon  whom  ihe  afterwards  marries,  is,  by  the  marriage,  at  law 
[(«)Abond  (,,)  extinguiflied. 

given  by  the    \    ^  o  ^  ^ 

liofljand  to  the  intended  wife  prior  to  marriage,  cor.diioncd  for  payment  of  money  to  her  after  the 
obligor's  death,  is  not  extinguifhed  by  the  covertuie;  and  fuch  a  bond  may  be  enforced  at  law  againll  the 
heirs  of  the  hulband.     Milbourn  v.  Ewirt,  3  Term  Rep.  38 1 .     Cage  v.  A(flon,  i  Ld.  Raym.  5 1 5.] 

Co. Lit.  An  alien  may  be  an  obligee;  for  fince  he  is  allowed  to  trade 

'^9-  ^-  and  traffick  with  us,  it  is  but  reafonable  to  give  him   ail  that 

Crl^EVil^'  fecurity   which   is    necefiary    in  his   contrads,  and  which    will 

141.  683.  the  better  enable  him  to  carry  on  his  commerce  and  deahngs 

pi.  I.     Ld.Raym.zS2.     7Vf  head  of  Alien. 

Cro.  Eiiz.  Sole  corporations,  fuch  as  bifhops,  prebendaries,  parfons,  vicars, 

464.  Dyer,  ^^^  cannot  be  obligees,  and  therefore  a  bond  made  to  any  of  thefe 

Co'.  Lit.  q  ^^^1  enure  to  them  la  their  natural  capacities  •,  for  no  fole  body 

a.  46.  b.  politick  can  take  a  chattel  in  fucceffion,  unlefs  it  be  by  (h)  cuflom. 

Hob.  64.  But  a  corporation  aggregate  may  take  any  chattel,  as  bonds,  leafes* 

<i°c.  WAS,  ^V.  in  its  political  capacity,  which  ftiall  go  in  fuccelhon,  bccaufe 

the  Cham-  it  is  always  in  being. 

berlain  of 

London,  whofe  fucceflbr,  by  cuftom,  may  have  execution  of  a  bond  or  recognizance  acknowledged  to  his 

fredeceflbr  for  orphanage  money.     4C0.  65.     Cro.  Eliz.  464.  6S2. 


3.  Who  fliall  be  faid  the  Obligee  ;  and  therein  of  making  feveral 

Obligees. 

aRoil.Abr.  If  ^.,  by  hk  bill  obligatory,  acknov,' ledges  himfelf  to  be  in» 

i'^^'  Tu"r^"  debted  to  B.  in  the  fum  of  i  o  /.  to  be  paid  at  a  day  to  come,  and 

rer.  [The  binds  himfelf  and  his  heirs  in  the  fame  bill  in  20  A,  but  does  not 

jci-jcndum  mention  to  whom  he  is  bound,  yet  is  the  obligation  good,  and  he 

will  mew       ^^ij  jjg  intended  to  be  bound  to  B»  to  whom  he  acknowledged  be- 
to  whom        r  1  f         1       1  ° 
bound,          fore  the  lo/.  to  be  due. 

though  tha  obligee's  name  be  omitted  in  the  preceding  part  of  the  inlhument.  Langdon  v,  Goole, 
3  Lev.  21.     Lambtrt  v.  Bvanthwaite,  2  Str.  945»J 

Dyer,  167.  If  ui.  enters  into  an  obligatiiDn  to  B.  which  he  delivers  to  C.  to 
^'f^^N*  ^^^  ^'^'^  °^  "^■'  ^^°"S^^  ^^'-5  immediately,  upon  the  execution  and 
B*endi.  75.  delivery  to  C.  becomes  the  deed  of  A.,  yet,  if  after  it  is  prefented 
C0.iint.145.  to  B.  he  (as  he  may)  difagrees  to  it  /;;  pais,  by  fuch  refufal  the 
r.oU.  Abr.    obligation  U)  lofes  its  furce. 

145.  and  °  ^   ' 

Salic.  301.  S.  C.  cired.  {c)  In  ■:,  Co.  26.  b.  where  my  Lord  Coke  cites  this  cafe,  he  fays,  that  per- 
advcnture  in  an  aftion  brought  on  the.  bond,  A.  Cannot  plead  nan  eJtfaBum,  becaufe  that  it  was  once  his' 
«ieed.— But  in  5  Co.  119.  b.  he  fay?,  that  in  fuch  cafe  the  obligor  xa^)  ^kad  mnefiJaSiumf  in  regatd 
the  obligation,  by  the  tefufal  of  the  obligee,  lofes  Us  foice« 

Though 
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ThougK  there  may  be  feveral  obligees,  yet  a  perton  eartnot  be  Dyer,  350. 
(j)  bound  to  feveral  perfons  feverally ;  and  therefore  an  obligation  '•  P'-  ^^' 
of  206/.  to  two,  folverid.  the  one  hundred  pounds  to  the  one^  and  aBrownU* 
the  other  to  the  othetj  is  a  void  fchcfid.  207.  YeW. 

J77.  (<j}But 
a  man  may  covenant  with  two  I'everally,  for  that  founds  only  in  damages.     MaicH,  J03. 

A  bond  was  worded  In  the  words  following  :  Bs  it  kncm-n,  that  I  CVo.  Jae. 
A.  do  achnoivledge  tnyfelf  to  owe  and  be  indebted  to  B,  and  C.  in  the  *5'-  ^°*^" 
fum  of  gi  I.    1 2  s.   8  ^.,  fsr  tvhich  payment  to  be  made  I  bind  m\fdf 
to  B.  ift  loo/.;  and  whether  B.  alone  (hould  bring  the  afllon  for 
the  roo  /.,  or  both  (hould  join  in  an  aclicn  for  the  91  /.   1 2  J.  8  d, 
dabitaiur  C5  adjournatur. 

If  an  obligation  be  made  to  three  to  pay  money  tc  one  of  Yelr.  S75. 
them,  they  mull  al!  join  in  the  fuit,  for  they  are  but  as  one  obligee  ; 
and  if  he  to  whom  the  money  is  to  be  paid  dies,  the  others  muft 
fue,  although  they  have  no  interefl  in  the  fum  contained  in  the 
condition. 

So,  if  an  obligation  be  made  to  three,  and  two  bring  their  ac-  Sfd.  25?. 
tlon,  they  oueht  to  (hew  the  third  is  dead.  420. 

...  Vent.  34. 

\i  A.  bind  himfelf  in  a  fum  to  5..  foivendurn  to   C,  who  is  a  Queen  Mc- 
fbranger,  to  the  ufe  of  B~,  a  payment  to  C.  is  a  payment  to  J9.,  ^^^-^  ^• 
and  in  an  action  upon  it  the  count  muft  be  upon  a  bond  fohendum  sia!  5.°o -!' 

to  B.  aKeb^Si. 

[Jn  this  Cifi 
the  court  only  inclined  to  the  opinion  here  ftated :  there  was  no  detsrminstion  :  the  matter  was  aa- 
joumed.-i-As  courts  of  law  now  take  notice  of  trufts,  the  dif'enJant  may  plead,  that  the  nominal 
obligee  in  the  bond,  is  not  the  real  owner  of  it,  bat  merely  a  truftce  for  another,  and  fo  entitle  him- 
felf to  fet  off  a  debt  due  from  the  ce/}uy  qus  truit  to  him.  Ruiige  v.  Birch,  'viich.  2<  G.  i.  B,  R. 
Bcttomley  ».  Brook,  Mich.  2iG.  3.  C.  B.     i  Terra  Rep.  6zi-z.J 

In  debt  the  declaration  was,  that  the  defendant  became  bound  6  Mod.  22S. 

in  a  bond  of for  the  payment  of to  him,  his  ^^o^"  v. 

attorney  or  afligns,  and  on  oyer  of  the  bond  it  appeared,  that  the  Ld'.'Rfym. 
fohendum  was  to  the  plaintiff's  attorney  or  afllgns,  without  men-  ir43, 
tlon  of  himfelf  j  and  on  demurrer  for  this  variance  it  v/as  held  ^Saik.  6^9^ 
good  \  and  that  the  declaration  muft  not  be  according  to  the  let-  ^  '  ^' 
ter  of  the  obligation,  but  according  to  the  operation  of  the  lavs^ 
thereupon. 

So,  if  A.  make  a  bond  to  B.^  fohendum  to  fuch  perfon  as  he  fhall  6  Mfjd.asf, 
appoint ;  if  B.  does  appoint  one,  payment  to  him  is  a  payment  te 
B.i  and  if  B.  appoint  none,  it  fhall  be  paid  to  B.  himfelf. 

4.  Where  there  are  feveral  Co-obligors  or  Sureties ,  and  herein^ 
where  they  fhall  be  fald  to  be  jointly  and  feverally  bound,  and  o£ 
the  Obligee's  Remedy  againft  all  or  any  of  them. 

It  is  clearly  agreed,  that  two  or  more  may  bind  themfelves  iftoll.Afcf* 
jointly  in  an  obligation,  or  they  may  bind  themfelves  jointly  and  ^^^-  ^-"^t 
feverally ;  in  which  laft  cafe  the  dbligee  may  fue  them  all  jointly,  ^  co.  19I 
or  he  may  fue  any  one  of  them,  at  his  eleilion  ;  but  if  they  are  Daiif.  ^^, 
jointly,   and  not  feverally  bound,   the  obligee  niufl.   fue   them  \^^'\^^ 

M  2  jcinrly*        ^'^' 
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pi.  2.  jointly.     Alfo,  in  fuch  cafe,  if  one  of  them  dies  (^},  Iiisexecnt-cr 

Carth.  61.     is    totallv    difcliarijed,    and    the    furvivor    and    furvivors    only 
Lutw.  696.      ^  i\  '^ 

{a)Utlo    chargeable. 

are  bound  jointly,  and  one  dies,  the  furvivisr  only  is  lijble  in  equity  j  but  it  is  otheiwile,  if  they  were 
bound  jointly  and  fevera:ly.     z  Vcin.  99. 

Dyer,  19.  If  three  enter  into  an  obligation,   and  bind  themfelves  in  the 

b.  pi.  114.    ^'ords  following,    Obligawui  r.os  ^  utruviquc  tiojJrum  per  fe  pro  tsto 

Is  infoUdo ;  thefe  make  the  obligation  joint  and  feveral. 

Cro.  Jac.  So,  where  two  bound  themfelves,  cr  any  cfthtin,  their  heirs.,  exe- 

3--;  cutors,  cr  either  of  their  harsy   he.    and  the  obligation  was  fealed 

V.  bandilans.  ^'i*^'  delivered  by  both  of  them  jointly;  this  was  held  to  be  a  joint 

and  feveral,  and  not  a  joint  bond  only  ;  and  that  the  word  vcl 

fliould  be   underflood  the   fame  as   ei ,-    and   that  therefore   the 

joint  delivery  and  acceptance  could  not   muke  that  joint   onlvj 

^hich  by  the  words  was  joint  or  feveral,  at  the  election   of  the 

obligee. 

SH.6.  31.        If  two  jointly  and  fcverally  bind  themfelves  in  an  obligation, 

iRoii.         which  they  feverally  deliver  at  diflerent  times  and  places,  yet  is 

r-  !49'  j.j^^  obligation  joint  or  feveral,  at  the  eletlion  of  the  obligee. 
Moor,aoo.  If  three  are  bound  in  a  bond  by  thefe  words,  Obligamtis  nos  ^ 
P^' ■*^7-  qiiemlihet  nojlnim  cotijunciiin  ;  this  is  a  joint  obligation,  and  one  of 
ivigmoie"  them  alone  cannot  be  fucd  [h] ;  for  the  word  conjunclir.i  makes  the 
V.  Wells.  obligation  joint,  which  the  word  quemlihet  cannot  make  feveral ; 
[Spencer^  being  inferted  for  no  other  juirpofe,  but  to  exprefs  more  flrongly 
1  Show.  8.    that  they  iliould  be  all  bound,  not  that  they  were  to  be  feverally*" 

S.  P.  bound. 

{h)  But  if 

one  is  fueJ,  he  muft  take  advantage  of  it  by  pleaching  in  alatement;  for  If  he  demands  oyer,  and  de- 
murs,  the  plai miff  fhjll  have  judgment  j  for  the  court  will  prefume.  that  the  other  never  (ealed  it. 
Gilbert  v.  Bath,  I  Str.  503.  They  will  prefume  the  like,  unicfs  the  plea  ftaie  that  the  other  aftu- 
aliy  di'j  feal  it.     HoUingworth  v.  Afcue,  Cro.  hi.  355.  j  . 

a  Roll.  Abr.  If  by  indenture  between  three  oh  the  one  part,  and  two  of  the 
149.  ad-  ether,  the  tv/o  covenant  jointly  and  feverally  to  perform  a  certain 
three j uJges  •*'^'  •^'-'^'  ^'^  three  likeU'ife  covenant  jointly  aisd  feverally  v.-ith 
ajainft  the  faid  two,   that,  after  the  performance  of  the  faid  atl,   they 

Roile,  who    y^^\\\  |3jiy  {]^£  fgj^  j^.Q  ^  certain  fum  of  money,  ferV.,  and  then 

held  It  to  be    r-   ,,      ^     'y      r  ,  •  ti  f_.  ;•  /  • 

'?)intandfe-  *^''0w  thele   words,  VIZ.  rro.vera  ISi  rcali  perjorvuittone  Omnnim 

veral ;  aiid  articiilorum  i^  agreamentorum  pradiBorum  alternatim  una  partinvi 

ofthatopi-  pradinaruni  obligavit  fe  haredes,  executor es^  admimjiratores  Isf  ajftg- 

were  divers  tiatos  JuoSy   in  Is  fiihter  penalitatcm  Jexflginta  librariwijlerlingarutn; 

of  thejudges  ail  a£^ion  of  debt  for  the  60  /.  on  this  lalt  claufe,  cannot  be  brought 

•Tant^'^at  ^g^i"'"':  cne  of  the  three  only,  being  only  joint,  and  not  joint  and 

the  table  in  feveral,  like  the  precedent  covenant. 

Serjcants-lnn  in  Fleet  (Ireet,  on  its  being  propofcd  to  them. 

.  toH.  7. 16.       Although  two  or  more  may  bind  themfelves  jointly,  or  jointly 

£'."232.'  ^"^  feverally,  in  which  cafe  the  obligee  may  fue  them  all  jointly 

(()-Unief3  or  fever.illy,  at  his  eledion  ;  yet,  if  three  or  more  bind  them- 

itappparto  fclvcs  jointly  and  feverally,  the  obligee  cannot  fue  two  of  them 

Slt^r.  W  only  jointly. 

-  other  perfons  are  dead.     Haid.  19S.     Cro.  Eliz.  ^^54.     Sand.  291.     Sid.  238.  420.     Allen,  21.41. 
Lutw.  696^     Cro.  Jac.  152.     Kcb.  840.  036. 

Alfo, 
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Alfo,  If  two  he  bound  in  a  bond  iolntly,  and  one  be  fued  alone,  Co.  Lit. 
though  he  m;iy  plead  this  matter  in  abatement  of  the  writ,  yet  he  ^^}'  ^■ 
cannot  plead  ;io/i  efi  faFtiim  -,  for  it  is  his  deed,  though  not  his  fole  wheipd-aie's 

deed.  caf;.    Dodt.  pi.  19S.    Cro.  Jjc.  1,2.     Venr.  34,     Poph.  i6i.     9C0.  110. 

And  therefore  in  debt  agai:ifl  one,  on   an  obligation  wherein  Vent.  76. 

two  are  jointly  bound,  after  imparlance:  and  oyer,   the  defendant  '^J'. 

cannot  plead    that   die   other  fealed   and    deliveixd  •,  for  as  that  ^a)  And 

mull  come  on  tlie  defendant's  fide,   and  it   is  too  late  to  plead  it  therefore  in 

»fter  imparlance,  it  fhall  be  taken,  that  the  other  diil  not  feal,  ^c.  Ij'^^t^'^"''' 

nor  will  the  oyer  help  it,  for  it  does  not  appear  by  it,  without  againft  three 

fpecial  averment.     But  of  (i?)  records  oyer  is  fatlicient,   without  bailees  or 

averment.  fureties,up. 

'  '  on  a  recog- 

nizance a^UnowIedged  by  them  and  the  principal  j  -.intly  and  fevemlly  ;  on  demurrer  the  %vrit  abated,  be- 
caufe,  tiiis  b:ing  tbunded  upon  a  record,  the  plaintiff  ought  to  let  torth  the  ciafe  of  the  va.  i.ince  fr  •m 
the  record  ;  as,  that  one  was  dead.  But,  if  an  acti m  be  brought  upon  bond  ir.  :!'ie  like  caie,  there,  t'l; 
aefendants  ought  to  (hew  that  it  was  made  by  th^m  and  others  in  full  lifj  net  natned  in  t'le  writ ;  Lp- 
caufe  the  coait  (hall  not  intend  that  the  bond  was  f.^a'.cd  and  dcliveied  by  -.li  tiiat  are  na  nsJ  !n  it ;  and 
therefore  the  defendants  cannot  demur  upon  it,  t'loagli  ic  l^e  entered  in  otec  -verba.  A.Un,  21,  Black' 
Well  V.  A(!.uon. 

So,  in  debt  againfl  one,   on   a  bond   wlierein  two  are  jointly  Saund.  ^gr. 
bound,  after  over  the  defendant  demvirrcd,   and  the  plaintiff  had  ^."^, 't^-^- 
judgment  j  for  though  another  be  named  in  the  bond,  yet  it  does  Vaughan, 
not  appear,  without  averment,  that  he  fealeJ,  and  then  the  bond 
Id  fingle;  but  it  ought  to  hax-e  been  pleaded  in  abatement. 

Alfo,  If  two  or  more  be  jointly  bound,  though,  regularly,  one  9  Co. t  19  2. 
cf  them  ajone  carinot  be  fued,  yet,  if  procefs  be  taken  out  againfl:  '^  whelp, 
all,  and  one  of  them  only  appear,  but  the  other  iland  out  to  an    ''    *^  *  * 
outlawry,    he  who  appeared   fhall   be   charged  with  the   whole 
debt. 

If  two  are  jointly  bound,  and  there  ig  judgment  againfi:  both.  Hob.  59. 
execution  likewife  muft  be  taken  cut  againtl  both,  and  mud  be  P^' ^''^* 
of  the  fame  nature  :  ai^'b,  if  two  are  jointly  and  feverally  bound,  ^  sid.  12. 
^nd  there  is  ju4gment  in  a  joint  action  againU  both,  tlie  execution  M"J"  *• 
UMxW  be  joint  againJt  both,  and  of  the  fame  nature  ;   fo  that  you   gj^^'J^  ^' 
cannot  take  out  a  capias  againfh  one,  anil  an  eUgity  iffc.  againfl  the 
^ther;  for  though  tiic  plsintifi'  might  have  fued  them  feverally, 
yet  by  fujng  them  jointly  he  has  made  his  eleclion,  and  the  exe- 
cution mufi  enfue  the  nature  of  the  judgment ;  and  though  they 
be  fever^l  perfons,  yet   they  make  but  one  debtor,  when  J.  S, 
fues  thein  jointly.     But  if  the   obligee  fues  them   feverailjT, '  he 
rnay  fever  them  in  their  kinds  of  execution  ;  for  though  the  obli- 
gation be  but  one,  yet  the  originals,  fuits,  pleading--?,  judgments, 
and   executions  are  as  dittcrent  as  if  they  v/ere  upon  fcveral  obli- 
gations. 

But,  if  there  be  a  joint  I'udgriSent  againfl  two,  and  one  die,  a  Raym.  16. 
/ci  re  facias  lies  againfl  the  other  alone,  reciting  the  death;  and  j^°V^^' 
he   cannot   plead,  that  the  heir  of  him  that  Is  dead  has  aiTets  by   iz^.'  s.  C, 
defceht,  and  demand  judgment,  if  he  ought  to  be  charged  alone  ;  E<if;jt  v. 
for  at  {b)  common  law,  the  charge  upon  a  judgment  being  [c)  per-  r^'^s^jj, 
{onal  furvived  -,  and  the  flatute  of  Wejlm.  2.   13  Ed.  J  at.  i.  r.  45.  judged 
that  gives  the  elegit,  does  not  take  away  the  remedy  of- the  plain-  lE-s*  *3' 
jlfFat  the  common  law," and  therefore  the  party  may  take  out  liis  je!'^ 

M  3  execution  ^ 
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pi.  37.  i^  execution  which  ^vay  he  pleafes  ;  for  the  words  of  the  ftatutc  are, 
vide  29  AiT.  gjf  j„  ^/^^/^,/^.  But,  if  hc  fliould,  after  the  allowance  of  this  writ 
\^E.\.ig.  an<i  revival  of  the  judgment,  take  out  an  elegit  to  charge  the  land, 
(f)  For  the  the  party  may  have  remedy  by  {d)  fuggeftion,  or  by  audita 
difference  ^uere/a. 
between  a       ■* 

real  and  perfoiial  execution,  and  that  a  p'rfonal  execution  will  furvive,  though  a  real  will  not,  "vUc 
5C0.14.  Yelv.  2C2.  Kaym.  15^  2K.eb5.331.  4Mo(1.3t5.  3  Keb.  295.  Salk.  319.  pi.  3. 
i-d.  Ravm.  44.  Comb.  441.  5  ^iod.  338.  Carth.  320.  404.  Sb&w.402.  (J)  Forthis  Wi  F.  N.  B, 
i6(j.     44.E.  3«  >o« 

Hob.  2.  If  two  are  bound  in  an  obligation  jointly  and  feverally,  and 

Cro.  Ja«,  judgment  given  agsinlt  each  in  two  feveral  a6^ions,  one  i»  Banco, 

2  Bulft  ny.  ^^^  other  iu  Banco  Regis,  and  after  one  is  taken  in  execution  itiBanca 

&c.   Godb.  Regis,  and  after  an  execution  is  taken  //-v^a^/roagainft  the  other  by 

257,  ^"^l-  (legit,  and  lands  and  goods  {e)  delivered  in  execution  thereupon  ; 

S.  c.  ad-*  Jie,  that  is  in  execution  by  his  body  iu  Banco  Regis,  (hall  be  deliver- 

judged  br^  ed  upon  an  audita  qucrsla^  becaufe  the  execution  upon  an  elegit  is 

tueenCraw.    ^  fatisfaaioH. 
i«y  and  Lid- 

geat.  (e)  But  if,  after  execution  by  ekfy,  the  judgment  in  Banco  is  reverfed,  perhaps  the  other  fliall 
rot  have  an  audita  quo-da  ;  fcr  Croke,  contra  Doddridge.  2  Built.  100.— And  my  Lord  Coke  layf^ 
that  if  upon  an  a-jd'uc  querela  the  other  be  once  difchaiged,  although  afierwards  the  judgmenL  ik  Sanca 
be  reverfed,  yet  lie  fnall  iiot  be  taken  in  execution  again.     Roll.  Rep.  10.     2  Bulft.  101. 

5  Co.  8$.  HA.  and  B.  are  bound  in  an  obligation  jointly  and   feverally, 

Cro.  Eii3.      and  judgment  given  againft  each  upon  feveral   anions  brought, 
5S5'    Cou    ''"d  both  taken  in  execution,  and  after  A.  efcapes ;  yet  B.  thall 
Ent.  85.       not  be  delivered  upon  an  audita  querela i  for  though  the  obligee 
ifcJM,*        ^^y  ^^^'^  ^"  adion  agamfl  the  Pneriff  for  the  efcape,  yet,  till  he 
is  a£l'.ially  fatisfied,  the  other  (hall  not  have  an  audita  querela,  nor 
the  obligee  be  compelled,  whether  he  will  or  no,  to  take  his  reme- 
dy againft  the  flieriff,  who  may  die  or  be  infolvent. 
%  Co.  136,        If  feveral  obligors  are  bound  jointly  and  feverally,  and   the 
^ik  jco.     obligee  make  one  of  them  his  executor,  it  is  ( /")  a  releafe  of  the 
W4.5.     -^       debt,  and  the  executor  cannot  fue  the  other  obhgor. 

(/)  But  though  it  be  a  releafe  in  law,  in;regaid  it  is  the  proper  ad  of  the  obligee,  yet  the  d^bc  by  this  is 
not  abfuluteiy  difcharged,  but  it  remains  alTets  in  his  hands,  to  pay  both  debts  and  legacies,  Cro. 
*^^-  373'     Yelv.  160.  &  -vide  tit.  Evidence,  letter  (G).. 

HaaiondiS'  A.  and  B.  were  jointly  bound  to  J.  S.,  who  made  the  wife  of 
^iih,  Vafch.  •"'  C'^^cutrix,  and  died  ;  A.  and  his  wife  brought  debt  againil  J5., 
26  Car.  2.  "who  pleaded  this  matter  in  abatement:  it  was  argued  by  Serjeant 
Hot.  7;2.  Turner,  for  the  defendant,  that  by  making  the  wife  of  one  of 
the  obligors  executrix,  the  other  obligor  is  difcharged.  Hob.  ic, 
Fryer  V.  Gildridge,  21  £.4.  8 1  ^.  Bro.  Exec.  118.  And  that  it 
■would  be  fo,  if  they  were  bound  jointly  and  feverally.  Plow.  38* 
a.  Plait's  cafe.  Keiku.  63.  8  Ed.  4.  3  Bro.  Debt.  156.  Tlic 
yeafon  is,  becaufe  a  debt,  or  perfonal  thmg,  once  fufpended  ia 
gone  for  ever ;  and  here  the  plaintiff,  one  of  the  obligors,  is  dif- 
charged, for  he  and  his  wife  cannot  fue  himfelf ;  and  of  that  the 
Other  ftiall  take  advantage.  Dyer  14c.  Co.  Lit.  264.  b.  It  is  a 
releafe  in  law,  of  which  his  companion  fhall  take  advantage,  not-s 
withftanding  the  opinion  21  i7.  7.37.  Butif  it  was  but  fufpended 
for  the  time  of  the  executorfliip,  yet  it  is  for  the  defendant,  hav- 
ing pleaded  in  abatement.     1 1  i/.  7.  4.  b,    i  Roll.  Ahr.  tit.  Ex- 

tinguijhment^ 
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tUgityimient^  940.  Aloor,  2^^. pi.  1 174.  I  Cro.  Dorchefler^.  Wehh^ 
l^l.  Teh.  160.  F/iid\.  Ram/eXf  8  Co.  136.  Per  cur. —  The  plea 
being  pleaded  in  abatement,  it  is  for  the  defendant;  for  during 
the  coverture  and  executorship  there  is  a  fufpenfion  of  the  debt. 
}3ut  it  was  agreed,  that  this  debt  due  by  the  baron  was  aflets  in 
his  hands,  and  liable  to  the  creditors,  though  it  fliould  be  adjudged 
an  extinguifliment ;  for  as  North  faid,  this  is  a  relejfe,  but  it  is 
but  by  v/ill ;  and  therefore  in  nature  of  a  legacy,  which  flmll  not 
be  preferred  to  a  debt.  But  it  was  doubted,  if  it  had  been  pleaded 
in  bar,  if  it  fliould  be  for  the  defendant ;  and  Norths  Ellis^  and 
Windham  thought  not ;  but  that,  after  the  death  of  the  baron,  it 
might  hs  fued  for ;  for  the  fufpenfion  is  but  during  the  coverture, 
and  the  baron  is  executor  only  in  right  of  his  wife  :  but  of  this 
Atky?is  donhttd.  But  in  the  principal  cafe  there  was  judgment 
for  the  defendant. 

If  a  feme  fole  obligee  take  one  of  the  obligors  to  hufband,  this  SCo.  136.*. 
is  faid  to  be  a  releafe  in  law  of  the  debt,  being  her  own  a£l.  March, izS. 

If  one  obligor  makes  the  executor  of  the  obligee  his  executor,  Hob.  10. 
and  leaves  afiets,  the  debt  is  deemed  fat'sfied ;  for  he  has  power, 
by  way  of  retainer,  to  fatisfy  the  debt ;  and  neither  he  nor  the 
adrainiftrator  de  botiis  nou,  &c.  of  the  obligee  can  ever  fue  the  fur- 
viving  obligor. 

But,  if  two  are  bound  jointly  and  feverally  to  A.y  and  the  cxe-  «  Ley.  73, 
cntor  of  one  of  them  makes  the  obligee  his  executor,  yet  the  obligee 
may  fue  the  other  obligor- 

If  two  are  jointly  and  feverally  hound  in  an  obligation,  and  the  Co.  Lit. 
obligee  releafes  to  one  of  them,   both  are  difcharged.  r^eH*  6. 

T.  Barre,  37.  Obligee  made  an  a£quittance  tr)  one  obligor,  whkh  was  dated  before  the  obligation,  but 
was  delivered  afterwards  :  the  other  obligor  pleads  this  in  bar,  jnd  it  was  adjudged  a  goad  plea  in  bar. 
JSfotii,  each  was  bound  in  the  eniierty^  therefore  it  was  joint  and  leveral.  34  H  6.  So,  in  the  cjle  of 
the  king,  if  he  releafes  to  one  of  rhe  obligors,  the  other  ftall  ta<e  advantage,  s  Rep.  56.  contra.— And 
as  a  releafe  in  deed  to  one  obligor  difch.^rges  the  other.,  lb  of  a  icleafe  in  law,  as  8  Rep.  136.  Needham'J 
cafe.  A  woman  obligee  marries  the  obligor,  that  is  another  fort  of  dlfcharge.  But  in  17  Car  2.  B.  R. 
two  were  bound  jointly  and  feverally.  The  pUintiff  fued  both,  and  afterwards  entered  a  letraxit  againft 
one  :  whether  that  difcharged  the  other  was  the  queiHon  ?  Eerklcy  faid  it  was,  for  it  amounts  to  a  releafe 
in  law,  as  the  plaintiff  confelTes  thereby  that  he  had  not  caufe  of  aiition,  and  therefore  he  cannot  have 
judgment,  as  m  Hickmot's  cafe,  9  Rep.  and  retraxit  is  a  bar  to  a  1  adion  ;  and  the  plaintiff  by  his  own 
adt  has  altered  the  deed  from  joint  to  feveral,  and  therefore  the  other  ihail  have  advantage  of  it.  Co.  Inft.* 
artra;  for  a  retraxit  is  only  in  nature  of  an  efloppel,  and  therefore  the  other  Ihall  not  have  advantage;  nei- 
ther is  it  a  releafe,  though  it  be  in  the  nature  of  a  releafe;  and  if  the  obligee  facs  both,  and  then  covenants  with 
one  not  to  fue  .farther,  that  is  in  the  nature  of  a  releafe,  but  the  other  fhall  not  take  advantage  of  it ;  and 
in  21  H.  6.  it  is  faid,  that  there  mufl  be  an  aftual  iclejie  to  one  obligor  to  difcharge  the  other.     See 

March's  Rep.  165 Pafch.  iSCar.    Hannam  v.  Roll.     The  obligee  releafes   to    one  obligor;  the 

other,  in  cunfideration  of  the  forbearance,  undertakes  to  pay,  and  in  an  action  on  the  cafe  the  matter  was 
found  fpecially  ;  and  Rolle  argued,  th it  the  debt  was  not  ablolutely  difcharged,  but  on\y  Jub  modo,  viz.  if 
the  other  can  have  the  releafe  tc  plead,  and  becaufe  the  forbearance  was  a  good  confide]  ation.  But  the 
court  was  of  opinion,  that  the  debt  was  abfolutely  difcharged,  and  therefore  the  confiiicration  was  infuf- 
iicient. — .^See  Hob.  70.  Parker  v.  Sir  John  Lawrence.  In  trefpafs  againft  three,  they  divided  on  the 
pleading.  Judgment  againft  one.  Then  he  entered  a  nc/i/"o,%«/ againft  the  two  others ;  it  wa.s  held  tar 
be  no  difcnarge  te  him  againft  whom  judgment  was  had;  for  as  to  him,  the  afiion  was  deterniined  by  the 
judgment,  and  the  others  are  divided  from  him,  and  not  fubjeft  to  the  damages  recovered  againft  him  ; 
but  a  noil  frejegui,  or  nonfuit  before  judgment  agaiaft  one,  wo^ld  difcharge  all.  Lord  Nott.  MS.  Co. 
Lit  232.  a.  note  (i).  laft  edit.] 

Three  were  feound  jointly  and  feverdly  In  an  obligation,  and  2  Lev.  22(* 
an  aflion  was  brought  againft  one  of  them,  who  pleads,  that  the  j.j"^f"„'' 
fcal  of  one  of  the  others  was  torn  off,  and  the  obligation  cancel-  2  show.  a?. 
Jed,  and  therefore  void  againft  alL    Upon  demurrer  it  was  ad-  pi-  20- 

M4  judged,  s.c^d. 
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judged  tuf..  judged,  that  the  obligation,  by  tlie  tearing  off  the  feal  of  one  of 
(a)  whce  ^Yie  obligors,  became  void  againfl  all,  notwithltanding  the  obligors 
cWswvIl  were  (a)  fevcrally  bound.  . 

j\anie\i  fefarat'm,  and  the  feal  cf  one  of  them  was  torn  off,  it  was  held,  that  this  fJiould  aroid  the  co- 
venant, as  to  him  whofe  feal  was  torn  off  only,  but  not  as  to  the  others.  5  Co.  23.  Matthewfon's 
cafe.     March,  126.  S.  C.  cited,  and  a  diffeience  theie  taken  between  a  bond  and  a  covenant. 

March,  115.  So,  where  three  were  bound  in  a  bond  jointly  and  feverally, 
Bayly  v.  „^^  ^^ic  feals  of  two  Were  eaten  by  the  rats,  the  court  inclined, 
aShow.*29.  ^^^^^  ^^^  bond  was  void  againil  all. 

S.  C.  cited,  as  adjudged  to  have  been  void. 

Owen,  8.  But,  where  two  were  bound  jointly  and  feverally,  and  it  was 

WichaePs  found  by  fpecial  verditl,  that  after  iffue  joined,  and  before  the 
CO,  pi.  ,2/  n'lfi  pritiSy  the  feal  of  one  of  the  obligors  was  taken  off  the 
33-  s.  c.  bond;  it  was  held,  that  this  being  after  iffue  joined,  the  bond 
''"/^  S- 1-      was  good. 

•where  the  o 

jury  were  direfted  to  try,,  whether  it  was  his  bond  at  the  time  of  the  plea  pleaded, 

Abr.  "Eq  93.  If  A.  be  bound  in  a  bond  for  payment  of  money,  and  B.  \>e 
Sheffield  V.  bound  with  him,  as  his  furety  only,  and  the  bond  happen  to  be 
ton.  loft  ;  equity  will  fet  up  the  bond,  as  well  againfl  the  (^)  furety  as 

{b)  Efpe-  againfl  the  principal,  becaufe  the  bond  was  once  a  legal  charge 
ciai]y,ifthe  againfl  both. 

money  was        " 

lent  principally  upon  the  furety's  credit.     Chan.  Ca.  77.  (^  -vide  2.  Chan.  Ca.  22.     Vern.  196. 

Abr.  Eq.  93.  In  equity,  a  bond  creditor  fhall  have  the  benefit  of  all  counter- 
Maurev.       bonds  or  Collateral  fecurlties  given  by  the  principal  to  the  furety; 

as,  if  A.  owes  B.  money,  and  he  and  C.  are  bound  for  it,  and  A. 

gives  C  a  mortgage  or  bond  to  indemnify  him,  B.  fiiall  have  the. 

benefit  of  it  to  recover  his  debt.  '?■);;-.'.. 

And.  121.  A  bond  made  to  fecure  a  jufl  debt,  payable  with  lawful  interefi:,' 
Moor^,752.  ^y^w  j,of  {,(,  ayoided  by  reafon  of  ufury,  or  any  corrupt  agreenient] 
Cro.  Jac.  between  the  obligors,  to  which  the  obligee  was  no  way  privy  ;  as,- 
3*'  33-  where  A.  being  indebted  to  B.  in  loo  /.,  agrees  to  give  him  30  /,' 
« V.47'      for  the  forbearance  of  that  100  /.  for  a  year,  and  gives  him  a  boTid 

of  60/.  for  payment  of  the  30/.,  and  for  the  payment  of  the  100/. 

enters  into  a  bond  of  200  /.  together  with  B.  for  the  payment  of  a 

true  debt  of  1 00  /.  due  from  B.  to  C. 


5.  Of  their  Remedies  againft  each  other. 

(<r)  Or  per-  If  one  of  the  fureties  pays  all  the  bond,  yet  the  obligee  is  not 
have  rem"^dy  Compellable  by  law  to  affign  the  bond  to  him,  but  the  furety's  re- 
by  writ  De     Hiedy  mufl  be  in  {c)  Chancery. 

ftcgiis  acc-uletandls.     Lev.  72.     [^/.  Whether  not  in  an  aftion  for  money  paid  to  the  other's  ufe  ?] 

Sid.  S9.  And  on  this  foundation,  that  there  is  a  remedy  in  equity,  it  hatl^ 

ScJtana  ^^^"  adjudged,  that  if  A.  together  with  B.  is  bound  to  C.  for  the 
Steven's.  proper  debt  of  i?.,  &c.  and  A.  pays  the  money,  and  B.  dies,  and 
Roll  Rep.  makes  D.  his  executor,  and  D.  in  confideration  that  A.  will 
//.'croke;  ^Ofbear  to  fue  him  till  fuch  a  time,  afllimes  and  promifes  to  re- 
pay 


pay  him ;  tliis  confideration  is  good,  though  D.   was  liable  in  *  why 


was 


equity  only  *.  .  ror  Pliable 

'  at  lavv  as  executor,  for  money  paid  by  plaintiff,  for  the  ufe  of  teftacor  > 

Ah'o,  it  is  held  clearly  in  equity,  that  one  furety  may  compel  Chan.  Ca. 
another  to  contribute  towards  payment  of  a  debt,  for  which  they  V^^-  ^^baa. 
were  jointly  bound.  ^^l'  l^'^ 

Therefore  it  hath  been  held,  that  if  the  obligee  fue  in  Chan-  ■2.Vent,348, 
eery  the  executor  of  vine  ohlig  r  to  difcover  afets,  he  muft  make 
all  the  obligors  parti  :-s,  that  the  charge  may  be  equal.     But  it  is 
made  a  quarc,  whether  he  m  -y  hol  fue  the  principal,  and  leave  ou: 
them  which  are  bound  only  a^  fure:'.-^s. 

But  it  is  held,  that  if  a  ju  Igment   be  had  at  law  ngaiuft  one  2Vent. 34S. 
obligor,  you  may  fue  th°  executov  of  him  alone,  to  difcover  aflets, 
becaufe  the  bond  is  drowne.'  in  O.z  judgment. 

If  the  principal  in  a  bond,  being  arrefted,  gives  bail,  and  zVem.  60?. 
judgment  is  had  againft  thi  bail,  and  the  furetles  are  afterwards  p"^^'*^.^: 
fued  on  the  original  bond,  and  are  obliged  to  pay  the  money  ; 
the  fureties  (hall  have  the  judgment  againft  the  bail  afTigned  to 
thein,  in  order  to  reimburfe  them  what  they  had  paid,  with 
intereil  and  cofls;  and  the  fureties  in  the  original  bond  are 
not  to  be  contributory,  for  the  bail  f^ands  in  the  place  of  the 
principal. 


(E)   Of   the   Condition   and    Confideration  of   tlie 
Oblis;ation. 

[For  the  law  on   the  fubjeft  of  conditions  of  bonds,  fee  tit. 
Ccnditioiis,  K,  L,  ^c] 


(F)  How  the  Breach  of  the  Condition  rnuH:  be 
affigned  and  fet  forth,  and  the  Manner  of  plead- 
ing Performance,  and  in  Bar. 

'Tp  H  E  ufual  way  of  declaring  and  fetting  forth  the  breach  on  a  Cra.  J»c. 
-'■     bond  is,  that  the  defeudznt  per  fcriptum  futati  obligatorium  ^?'    ^^°' 
ftgillo  Juo  figillatum  acknowledged,  hfc.  and   therein  to  lay  a  place  3  Lev.  \e^.\ 
where  it  was  made,  that  it  may  receive  trial,  in  cafe  it  be  denied.  6  ^'^']^  z-^- 
Alfo,  it  is  ufual  to  fay,  that  the  bond  was  fealed  and  delivered  ;  ^^g^V^"' 
but  this  has  been  held  not  to  be  of  neceffity.  and  to  be  cured  by  std  Raym. 
pleading  over,  the  calling  it  fcriptiim fuiim  obligatorium  implying  10,3. 
fo  much.     But  it  hath  b-^en  held,  not  to  be  fuflicient  for  the  plain- 
tiff to  declare  quod  reddat  ei  fo  miich,  without  adding  quas  ei  debet 
^  iiijujle  detitiet. 

[The  bond  being  the  fole  foundation  of  the  a6lion,  the  court  Sorefty  y. 
mi  il  fee  that  it  is  properly  executed  ;  and  therefor'=  it  is  matter  of  ^^l?°'l\i^^ 
fubftance,  that  profcrt  be  made  of  it.     And  the  defendant  being  i  vTiif.  16. 
entitled  to  it  by  law,  the  court  can  in  no  cafe  difpenfe  with  it.        s.  c. 
^  '  *  ^  But 
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Read  V.  But  where  a  bond  is  loft,  it  is  now  holden,  that  the  pUIntiffmay 

Eiookmjn,  (declare  fpecially,  ♦<  that  it  is  loft  by  time  and  accident,"  and  with- 
Kep"T-i.  out  z  prof c-ri.  And  where  he  has  made  71  profert,  and  the  deed 
Toctyv.  is  loH,  he  may  move,  that  the  produ£lion  of  a  copy  fhall  be 
Nefbitt,  JJ.  oyer^  or  if  he  have  no  copy,  to  amend  his  declaration,  and  plead 
jCr.  Pr.       ^s  above.]] 

341.     J^atlf^n  V.  Atkinfon,    3  Term  Rep.  1 53.  n.     And  fee  Whitfield  v.  FaufTet,  i  Vcz.  38^. 

(a)  Cro.Jac.       (a)  In  an  aclion  of  debt  for  part  of  a  debt  upon  contraft  or  obli- 

4:9.  Cro.  gation,  the  plaintiff  muft  acknowledge  fatisfa6lion  of  the  refidue; 

ViiientV?.  ^^^  there  mud  be  no  variance  from  the  fpecialty.     But  (^)  in  debt 

?,Vern.  129.  upon  two  bonds,  the  plaintiff  in  his  declaration  may  acknowledge 

(p)3Buift.  j.j^g  payment  of  10/.  in  part,  without  fliewing  upon  which  bond 

Rep.  423.  *  it  "^^'is  psi^  j  fo^  it  is  immaterial,  and  can  nq  way  prejudice  the 

[(r)  How-  defendant.     Befides,  the  money  might  have  been  paid  generally, 

ever,  in  fuch  ^^j^i^qu^  ^nv  application  to  either  bond  (c). 

caie,  tne  ^      rr  \   / 

plaintiff  has  his  eledion  to  which  bond  to  apply  the  money.     Blofs  v.  Cutting,  z  Str.  1 194.] 

Lev.  83.  In  debt  on  a  bond  with  condition,  the  plaintiff  may  d'eclare  ge- 
Saik.  3i6.  nerally,  and  it  is  on  the  defendant's  part  to  fhew  the  condition, 
the  condN*  which  gocs  by  way  of  defeafance  j  and  if  he  denjand  oyer,  and  de- 
don  be  ilia-  mur,  the  plaintiff  fhall  have  judgment  (d). 

gal  upon  the 

t'uce  of  it,  for  in  that  cafe  the  demuner  is  proper,     z  Bl.  Rep.  1  io3,     1 1  Co.  26.] 

Cro.  Jac.  Error  upon  a  judgment  in  debt,  upon  an  obligation  of  600  A, 

315.  Kirby  ^|^g  error  affigned  was,  that  there   was  not  a  fuflicient  breach 

Moi'z^r.  '  alleged  j  for  the  condition  being  that  he  fhould  enjoy  fuch  lands 

S.  C.  cited,  without  evi£lion,  the  breach  was  affigned  in  the  recovery  by  ver-r 

and  allowed  jj£^  j,^  ejeftment,  upon  a  leafe  made  by  one  E.,  and  does  not 

andfoin  '  fhew  what  title  E.  had  to  make  the  leafe,  but  avers,  that  E.  had 

3 Mod.  135.  a  gooi.!  title;  and  it  might  have  been,  that  he  had  title  from  the 

Vent.  84.  plaintiff  himfelf  after  the  obligation  made  ;  and  therefore  he  ought 

but 3 Lev.'  to  have  fhewed  a  good  and  eigne  title  before  the  leafe  made:  Et 

325.   Mod.  per  citr 'The  replication  is  ill ;  for  it  ought  to  {e)  comprehend  a 

66.feems  £^|^  ^^^  manifeft  breach,  otherwife  it  is  not  good. 

<mtra  ■■,  and  O 

there  iaid  by  Jones,  that,  fince  this  cafe,  the  ftatutes  21  Jac.  i.  c.  13.  and  16  &  17  Car.  2.  c.  8.  have 
greatly  ftrergthened  verdidis.  [c)  That  in  debt  upon  a  bond  to  perform  covenants,  the  replication  mu-ft 
Jhevv  a  certain  breach  j  but  in  covenant,  it  i^  fufficient  to  aflign  a  general  breach.  Salk..  139.  pi.  5, 
Ld.  Raym.  478. 

Salk.  140.         If  the  condition  of  an  obligation  be  to  deliver,  before  the  5th  of 
x\.  6.  Ld.     Jan.i  twenty  quarters  of  corn  out  of  a  fhip  into  a  barge,  to  be 
*  ^y^'   -°'  brought  by  the  plaintiff  to  receive  the  faid  corn  ;  and  the  plaintiff 
afTign  for  breach,  that  the  defendant  did  not  deliver  it  5  Jan. ;  it 
is  good ;  for  when  one  is  obliged  to  deliver,  and  the  other  to  ac- 
cept, it  fhall  be  prefumed,  that  the  plaintiff  was  there  before  the 
time,  ready  to  accept  the  corn  with  his  barge. 
Sid. -,07.  If  the  breach  be  affigned  after  the  aftion  brought,  it  is  ill ;  as, 

ctiam^'ionv.  ^j^gj-g  y^  debt  on  an  obligation  for  non-performance  of  covenants, 
buuhere-  the  plaintiff  replied  and  affigned  a  breach  in  non-payment  of  rent 
porter  fays,  the  20th  of  Jum^  1 7  Car,  2.,  and  the  bill  was  filed  Tr'tn, 
tha  if  ihe      ^  q^^^  j.  which  term  ended  the  14th  of  June;  this  was  held  ill. 

obligation  '  ^  '' 

\xi  for  p.y.-Hcn:  of  money,  aad  the  oQcaey  bc«oine payable  peadiog  ths  aftion,  this  makes  the  aftion 

goodj 
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^(^A'ffecuS,  vherc  the  condition  is  for  performance  ot  covenants}  vUiCta.ZWx,  izt.   ALeon.  aS 
Keb.  106. 

It  is  iaid,  that  in  an  obligation  for  performance  of  covenants,  S'i.  -^o. 
the  breach  ought  to  be  more  precife  and  particular  than  in  aflions  jeniiinav. 
of  covenant ;  but  that  yet  if  vi'hat  is  material,  and  the  fubftance,  cro.Tuz*. 
is  alleged,  it  is  fufficient ;  as,  where  the  condition  of  an  obligation  132. 
waS)  that  the  defendant,  a  bailiff,  Ihould  not  let  at  large  any  pri- 
foner  arrefted,  without  licence  of  the  plaintiff  an  under-gaoler ; 
and  the  breach  affigned  was,  that  the  defendant  had  let  at  large  v^ 
fuch  a  one,  whom  he  had  arrefted  at   IVefltniriJiery  without  li- 
cence, ^c.  this  was  held  fufBcient,  though  the  particular  time 
and  place  were  not  fet  forth,  the  efcape  being  the  material  part 
of  the  covenant  or  condition. 

If  the  replication  be  repugnant  to  the  declaration,  it  makes  the  Cro.  jac. 
declaration  ill,  becaufe  the  fubfequent  pleadhig  falfifies  the  de-  ^^^'  ^^""^ 
claration  ;  as,  if  a  man  declares  on  a  bond  made  i  Martii,  if  the 
plaintiff  replies,  that  the  bond  was  delivered  30  Martii^  this  falfi- 
iies  the  declaration  ;  becaufe  it  could  not  be  made  the  firft :  foj  if 
the  rejoinder  falfifies  the  bar,  the  bar  is  vitious. 

In  debt  on  a  bond,  with  condition  for  performance  of  feveral  iV«nt.  156. 
things,  the  defendant  pleads  quod  conditio  ejufdem  fa6ii  ntmquam 
iufraBa  fiiit  per  fe  ipfum^  kc.  and  held  an  ill  plea  ;  becaufe,  for 
faving  the  bond  it  is  neceffary  for  the  defendant  to  fhew  how  he 
hath  performed  the  condition  ;  and  this  fort  of  pleading  was  never 
admitted. 

So,  if  he  had  pleaded  performavit  omtua^  it  had  been  ill ;  for  the  1  Lev.  303. 
particulars  being  expreffed  in  the  condition,  he  ought  to  plead  to  J^',"^-  *'S« 
each  particularly.     But,  if  the  condition  were  for  performance  of  cannot  p?eai 
covenants  in  an  indenture,  performance  generally  will  be  a  good  conditions 
plea,  if  they  are  all  in  the  affirmative.  perfoimed, 

s        '                I  to  aboi'd  for 

performance  of  covenants,  without  oyer  of  the  deed,  which  contains  the  covenants.  R,  i  Sid.  50.  97. 

425.     1  Vent.  37.     R.  Al.  72.— And  he  muft  malce  a  frofert  in  cur,  of  the  deed,  otherwii'e  it  wii;  be 
bad  on  a  fpecial  demurrer.     R.   i  Saund.  9. 

Debt  on  a  bond  conditioned  to  deliver  goods  on  fuch  a  d;iy;  Lev.  145. 
the  defendant  pleads,  that  he  delivered  them  according  to  the  form  ^fl^'  ^"^^• 
of  the  condition  ;  the  plaintiff  demurred,    becaufe  he  ought  to  (^^  "^  Lev, 
have  pleaded  exprefsly,  according  to  the  words  of  the  condition,  245. 
that  he  delivered  them  on  the  day ;  and  the  court  inclined  to  that  ^to^^i^"^* 

opinion. {a)  So,   in  debt  on  a  bond  conditioned  to  pay  a  fum  aid. Lj"! 

of  money  at  D.  fuch  a  day,  the  defendant  pleads  payment  at  the  1138.  Saiic, 
i\2iy  fecwidum  effdium  conditionis ;  the  plaintiff  demurred  fpecially,  5°pJ;J_'',^' 
becaufe  he  does  not  fay  where  he  paid  it :  and  it  was  held  to  be  197. 
form   at  leaft ;  and  the  plaintiff  having  demurred  fpecially  had 
judgment,     {h)  And  generally,  where  performance  is  pleaded,  it 
ought  to  be  pleaded  in  the  words  of  the  condition. 

[But,  where  the  condition  of  a  bond  was,  "  that  the  defendant  Bache  v. 
*'  {hould  from  time  to  time  render  a  jujl  and  true  account  of  all  Yiw^^^z. 
*<  monies  received  by  him  as  treafurer  of  the  parifh  of  ^."  &c. 
and  the  breach  affigned  was,  that  on  the  laft  account  furniihed  by 
the  defendant,  there  appeared  to  be  due  by  him  a  large  fum  of 
money,  which  he  had  not  paid  oven  the  defeudant  demurred,  be- 
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caufe  the  breach  was  not  within  the  condition,  which  was  only  to 
'  account :  but  per  curiam,  the  intention  of  the  parties,  and  fair  con- 
{Iruction  of  the  condition  i?,  tlut  the  money  fhould  be  paid-,  for 
to  conflrue  it  a  condition  to  enforce  the.  making  out  a  paper  of 
items  and  figures  is  idle  and  nugatory. 
Aftk-:^'^  Where  the  defendant,  being  appointed  agent  to  the  plaintiffb, 

Company      g^yg  3  bond,  conditioned  for  the  payment  of  all  fums  of  money 
GiibTe'p.     ^7  '^'"^  received  to  the  ufe  of  the  Company;  and  the  breach  af- 
S3S.  cittd     figncd  was,  *'  that  the  defendant  had  received  from  J.  S.  and  fe- 
2  Burr.  "73.  cc  yeral  other  perfons  divers  fums  of  money,  vyhich  he  had  noc^ 
*"  /     '*      *'  paid  to  the  Company  •,"  it  was  holden,  that  the  afligning  of  the 
breach  in  the  receipt  of  clivers  fums  from  feveral  perjons^  \yas  too 
general  and  uncertain,  and  therefore  bad. 
CpimvAiih         But  wliere  in  debt  on  a  bond  as  fecurity  for  a  perfon  appointed 
V,  Sav;ry,      j,gent  to  a  regiment,  the  breach  afligned  was,  "  that  the  defend- 
""•77  •  t{  ^j^j.  j^g^  received  feveral  fums  of  money  from  the  paymafler- 
*'  general,  fof  the  ufe  of  the  regiment,  which  he  had  not  paid 
"  over  to  the  officers  according  to  their  refpeclive  proportions  :" 
this  breach  was,  on  demurrer,  holden  to  be  well  affigned  ;  (ox  the 
money  was  received  from  one  perfon,  {not  from  many,  as  in  the 
laft  cafe,)  and  for  one  purpofe,  to  pay  the  regiment ;  and  the  de- 
fendant's omitting  to  pay  any  part  of  it  was  a  breach  of  the 
bond. 
jnnesv.  In  debt  on  a  bond  given  as  a  fecurity  for  the  faithful  feryice  of 

Williams,      ^  clerk,  the  breach  affigned  was,   "  that  a  large  fuir^  of  money, 
QMi-     4'    t(  ^^y„^  j^^^  came  to  the  clerk's  hands  on  account  of  the  plaintiff, 
I  *'  which  he  (the  clerk)  had  fpent  and  embezzled."     This  breach 

is  ill  affigned,  inafmuch  as  it  does  not  fliew  how  and  from  whoni 
the  money  fo  embcszled  had  been  received. 
Stlbbsv.  Tlie  condition  of  a  bond  was,  "  that  the  plaintiff  (iiould  fur- 

ciouijh,        t4  j^iK}^  the  defendant  with  ale  and  beer,  to  be  ufed  in  his  houfe, 
I  str.  227.    ,£  ^j.  ^^^j^  prices^  and  that  he  fliould  take  it  of  nobody  elfe  ;  but 
•*  might  take  his  other  liquors  from  whom  he  pleafed,  malt  li- 
•*  quors  only  excepted."     The  breach  affigned  was,  '*  that  fuch  4 
<*  quantity  of  liquors  was  drawn  and  unpaid  for."     On  demurrer, 
it  was  holden,  that  the  breach  v/as  improperly  affigned,  for  it  did 
not  appear,  that  the  liquors  unpaid  for  were  malt  liquors^   which 
only  the  defendant  was  bound  to  take  from  the  plaintiff. 
Box  V.Day,       The  defendant's  wife,  when  fole,gave  a  bond  to  the  plaintiff  in 
iWiii.  5.^.    j.j^g  penal  fum  of  1200/.  if  flie  married  aw^  other  perfon  than  the 
plaintiff,  or  refufed  to  marry  him  witliin  one  month  after  her  fa- 
ther's death.     She  married  the  defendant  in  her  father's  lifetime, 
upon  which  the  plaintiff'  brought  debt  on  the  bond,  and  affigned 
her  marriage  as  a  breach  :  and  it  was  holden  to  be  goodj  (^though 
it  was  infifted,  that  fhe  might  ftill  perform  one  part  of  the  con- 
dition  by  marrying  the  plaintiff  after  her  father's  death,  as  he 
might  furvive  her  hufband) ;  for  that  by  the  breach  of  one  of  the 
conditions  the  bond  became  abfolute. 
Hailettv.  A  bond  was  for  the  payment  of  a  fum  of  money  by  inflal- 

Hodges,        ments :  the  condition  was  for  the  payment  of  thefe  inftalments, 
\^^'    ^^'     without  the  words  cr  c?/v  0/ ^/;f;«.     It,  was  nevcrthelefs  refolved, 

that 


;hat  the  obligee  might,  on  default  of  payment  of  any  of  the  infl:al- 

nients,  bruig  his  aclion  on  the  bond.] 

.    In  debt  on  an  obligation  for  payment  of  money,  ts'c.  the  de-  3  Lev.  104. 

fendant  pleads,  that  at  the  time  and  place  pii:\itiis  fult  to  pay  the 

money,  but  that  nobody  was  there  to  receive  it ;  a;:d  held  ill,  on 

a  general  demurrer,  for  want  of  an  obtulit  folva-e;  for  the  tender 

only  is  traverfable,  not  the  pavatus. 

In  debt  on  an  obligation  by  a  mafber  of  a  fliip  againfl:  a  mer-  Vent.  19 j. 
chant,  for  the  performing  of  agreements  in  a  charter-party ;  the  ^^^  ^-''^• 
oeclaration  was,    Is'  ad  perfcrmationan  ccnventionum  ex  parte  dicti  ae^pl^'i"^' 
fusrcatoris  ohligafflt  fe  dlclo  mogiftro^   &C.      Adjudged  infufficient,  ^  inderXt. 
lor  want  of  the  word  ipfe.  or  ipfe  prxdicl.  mcrcaicr  oblizalTets  &c.         -Amendment 

■  u   f  rj    t  b  M     »  andjeoffails. 

In  debt  on  a  bond  with  condition,  the  defendant  pleaded  a  col-  Lev.  55.84.. 
lateral  plea,  which  was  infufiicicnt;  the  plaintiff  demurred,  and  3  Lev.  17. 
had  judgment  without  alTigning  a  breach;  for  the  defendant  by  l^'cInU^^ 
pleading   a  defective  plea,  by  which  he  would  excufe  his  non-  zEmr.  044. 
performance    of    the    condition,    faves   the  plaintiff  the  trouble  ^'  ^' 
of  afligning  a  breach,  and  gives  him  advantage  of  putting  him- 
felf  on  the  judgment  of  the  court,  whether  the  plea  be  good  or 
not.     But,  if  tlie  plaintiff  had  admitted  the  plea,  and  made  a  re- 
plication which  (hewed  no  caufe  of  action,   it  had  been  other- 
wife.     But,  if  the  replication  were  idle,  and  the  defendant  de- 
murred, yet  the  plaintiff  fnould  have  judgment,  without  afligning 
a  breach. 

And  in  all  cafes  of  debt  en  an  obligation  with  condition,  (that  Salk.  i^S.    ~i 
of  a  bond  to  perform  an  award  only  excepted,)  If  the  defendant  P.'-^*  '^."■' 
pleads  a  fpecia}  matter,  that  admits  and  excufes  a  non-perform-  ment.' 
nnce,  the  plaintiff  need  only  anfwer,  and  falfify  the  fpecial  mat- 
ter alleged  ;  for  he  that  excufes  a  non-performance  admits  it,  and 
t^e  plaintiff  need  not  fhew  that  which  the  defendant  hath  fuppofed 
ajid  achnitted. 

But,  if  the  defendant  pleads  a  performance  of  the  condition,  Salk.  13S, 

though  it  be  not  well  pleaded,  tlie  plaintiff  in  his  replication  mufl  p!^- 

ihew  a  breach  ;  for  then  he  has  no  caufe  of  aclion,  unlefs  he  fhew  Canc"  ^° 

it  5  and  this  difference  will  give  the  true  reafon,  and  reconcile  the  2  Burr.  944. 

cafes  in  the  (a)  margin.  {"^  ^*^-  55- 

^  '        °  S4.  220. 

Saund.  102.  159.  317-     3  Lev.  37.  24.     Vent.  114,     Cro.  E!iz.  320.     Vcii-.  78. 

In  debt  on  an  obligation  to  pay  for  what  goods  an  appren-  Lev.  194. 
tice  fhall  wafte ;    the  plaintiff  io  pleading  need  not  fnew  what  L%.'hepaf- 
the  goods  were,  for  he  is  to  recover  the  penalty  of  the  bond :  v^/ntz?  The 

Otherwife,  in  covenant.  relerente  is  faul'y.J 

Pleading  the  breach  of  a  condition  of  a  bond,  eo  quod  it  was  Saund,  n6. 

not  paid,  ^c.  is  a  good  aflirmation ;  as  in  avowry,   c3*  ^///a  the  2^e"t-27^« 

rent  was  arrear,  is  good :  fo,  in  all  a[fumpfits  on  collateral  pro-  '"*'  ' 
mifes  to  pay  on  requeft,  licet  fuch  a  day  and  place  he  requeited, 
is  an  affirmation,  and  traverfable. 

Pleading  a  bond  by  a  tejlatum  exifiit  Is  not  good,  though  it  be  s  Le«  i«. 

With  a  hie  in  curia  pro  I  at,  '5-  Sv«n4^ 

^  275' 

Debt 
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Hudfon  V. 
Spier, 
3  Lev.  50. 


Smith  V. 
Yeomans, 
i  Saiind. 
316. 


(«)  JefFery 
^.  White, 
Dougl.  476. 


SaHc.  172. 


Baldee  v. 
Eler,5Term 
&ep.  ft  jO. 


Debt  on  an  obli j-atlon  conditioned  to  perform  articles  5  tHe  ^c* 
fendant  demands  oyer,  and  then  pleads  the  articles  and  perform* 
ance ;  the  plaintiff  prays  they  may  be  entered  in  h<sc  vefha^  and 
then  demurs  j  becaufe  the  defendant  in  pleading  the  articles  bmit-^ 
ted  part;  and  the  plaintiff  had  judgment-,  for  perhaps  he  rriight 
have  affigned  the  breach  in  thofe  omitted,  of  which  advantage  he 
is  by  this  means  deprived. 

[Debt  on  bond  for  performance  of  covenants  in  certain  indent- 
ures: the  defendant  demands  oyer;  and  then  pleads,  that  there 
are  iiot  any  covenants  in  the  indenture  on  his  part  to  be  per- 
formed ;  the  plaintiff  prays  oyet  of  the  indenture  by  the  defend- 
ant brought  into  court,  which  is  entered  at  large  in  htzc  •vei'ba ; 
ind  it  appears,  that  there  are  fev^ral  covenants  in  the  indenture 
on  the  defendant's  part,  upon  Whith  the  plaintiff  demurs.  It  Was 
infirted  by  the  defendant's  counfel,  that  the  plaintiff  had  demurred 
too  haftily,  for  he  ought  to  have  fhewn  a  breach  of  one  of  his 
covenants  to  maintain  his  a£lion ;  as,  in  debt  on  a  bond  to  per- 
form an  award,  if  the  defendant  pleads  no  award  made,  it  is 
not  fufficient  for  the  plaintiff  to  reply,  and  fhev/  an  award  made* 
but  he  ought  likewife  to  fliew  a  breach  theifeof :  fo,  here,  when 
the  defendant  pleads,  there  are  no  covenants  in  the  indenture^ 
the  plaintiff  ought  not  only  to  (hew  the  covenants,  but  likewife 
to  affign  a  breach  on  them.  Sed  noH  allocatur —  znd.  judgment  was 
given  for  the  plaintiff  without  any  difficulty.  And  the  reafoii 
feems  to  be,  that  when  the  defendant  brings  the  indenture  into 
court,  and  faith,  that  there  are  no  covenants  therein,  on  oyer 
thereof,  the  indenture  is  made  part  of  the  [a)  plea ;  and  it  there- 
by judicially  appears  to  the  court,  that  he  hath  pleaded  a  falfe 
plea,  and  hath  taken  an  averment  againft  the  truth  of  that  which 
appears  to  the  court  by  the  very  indenture  which  he  himfelf  hath 
brought  into  court ;  and  fo  the  plaintiff  need  not  (hew  any  mat- 
ter of  fa£l  in  a  replication  to  maintain  his  adlion,  as  in  the  cafe 
of  an  award,  but  a  demurrer  was  more  proper,  ^wd  nota,  faith 
the  Reporter.] 

In  debt  on  a  bond,  with  condition  to  exhibit  an  Inventoty  to 
the  ecclefiallical  court  before  fuch  a  day,  it  is  not  enough  for  the 
defendant  to  plead,  that  there  was  no  court  held,  but  he  muft 
plead  alfo  that  he  was  there  ready ;  for  he  mult  (hew  that  he  has 
done  all  that  could  be  on  his  fide  toward  a  performance.  So,  if 
the  condition  were  to  levy  a  fine  in  0^.  Nil.  by  which  the  obligee 
is  to  fue  out  the  writ  of  covenant  •,  it  is  not  enough  for  the  de* 
fendant  to  plead,  that  no  writ  of  covenant  was  fued  out,  but  he 
muft:  plead,  that  he  v.'as  there  ready  at  the  day,  and  no  writ  of 
covenant  was  fued  out*  So,  if  the  condition  were  to  pay  money 
to  y,  S.  at  a  certain  time  and  place,  it  is  not  enough  for  the  de- 
fendant to  fay,  that  the  obligee  came  not,  without  faying  that  h« 
was  there  ready  and  offered,  ^c. 

[To  debt  on  bond  conditioned  for  the  payment  of  a  certain  fum 
on  a  certain  day,  the  defendant  pleaded,  that  by  articles  of  agree- 
ment between  the  plaintiff,  her  filter,  and  the  defendant,  the  in- 

tcrcft 


tcreft  of  the  money  was  to  be  paid  to  one  of  tlie  fifters  Upon  an 
event  which  had  happened :  but,  as  the  plea  did  not  allege  the 
pa)»ment  of  the  intereft  accordingly,  it  was  holden  bad.] 

In  debt  on  a  bond,  the  defendant  may  have  feveral  pleas  in  bar;  Saik.  180. 
as,  if  the  plaintiff  fue  as  executor,  the  defendant  may  plead  the  [^o'^'^sare 
releafe  of  the  teftator  for  part,  and  for  the  refidue  the  releafe  of  ^(\  of /•  &  5 
the  plaintiff;  fo,  he  may  plead  payment  as  to  part,  and  as  to  the  Ann.  c.  16. 
reft  an  acquittance.  which  al- 

*  lows  the  de- 

fendant to  plead  double:  therefore,  where  the  condition  was  to  marry  on  requeft,  tion  cji  faSIum,  and 
ttever  rtqutfied,  wete  allowed  to  Le  pleaded  together.  Dunn  v.  Vacher,  2  Str.  908,  So,  non  eji  faSium^ 
and  a  difbargs  by  bankruptcy.  Atkinfon  v.  Atkinfon,  Id.  871,  But  not,  nm  eft  faBum,  and  folvit 
addicmj  Arnold  v.  Baas,  2  Bl.  Rep.  993.  j  or jol-vit  foji  diem.  Vox  v.  Chandler,  it/.  905. ;  or  non  ^ 
faBum,  and  a  tender  as  to  part.     Jenkins  v.  Ed^vards,  5  Term  Rep.  97.  j 

In  debt  on  an  obligation,  if  not  guilty  be  pleaded,  and  there  be  Noy,  56, 
a  verdidl  for  the  plaintiff,  it  is  aided  by  the  16  ^  17  Car.  2.  c.  8.  *^''°'  ^^^^' 
becaufe  being  an  ill  plea,  and  a  falfe  one,  the  plaintiff  ought  to  ^  jon.  is^ 
have  his  judgment,  both  becaufe  of  the  badnefs  of  the  plea,  and 
for  its  falfehood.     But,  had  the  verdict  been  for  the  defendant, 
yet  the  plaintiff  fliould  have  judgment,  becaufe  the  declaration  is 
not  anfwered  by  the  plea. 

In  debt  on  a  bond  conditioned  for  the  payment  of  105  /.  the  de-  Cro.  Jsc, 
fendant  pleads  payment  of  100/.  fccundum  formam  effeElum  cotidi-  ^^-   ^-'°* 
tionis  s  the  plaintiff  replies,  non  folvit  pra:dici.  105/..-  this  is  an  im-      ^' 
material  iffue  not  aided  by  the  flatute  ;  for  the  plaintiff  has  not 
traverfed  the  fame  payment  that  is  in  the  defendant's  plea* 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50/.  Cro.  Jac. 
14  Junii  1 1  Jac.  according  to  the  condition  ;  the  plaintiff  replies,  5+9-  ^^^^-^ 
quod  non  folvit  50/.  predict .  i^  Aug.  anno  11  fupradifl.y  quas  ad 
eundem  diem  folvijfe  dfbuijptj  ^  hoc,  &c.  the  verditSl  found,  quod 
non  folvit  pradi£l.  14  Junii^  prout  the  defendant  had  alleged.  The 
objection  here  was,  tfiat  no  iffue  was  joined  ;  becaufe  they  do  not 
meet  in  the  time  the  money  was  paid.  But  the  word  Augujl  was 
adjudged  to  be  plainly  furplufage  ;  for  when  he  faid  quod  non  folvit 
pr£diB.  14  die^  it  is  a  fufficient  traverfe,  without  the  word  Augujl; 
and  Auguji  is  plainly  repugnant  to  the  word  prd:dicf.y  for  pradicl. 
refers  to  Ju?:e s  and  fuch  furplufage,  being  a  repugnancy  to  what 
was  before  material,  was  idle  and  void. 

if  one  declared  on  a  bond  made   i  Mart  it,  if  the  plaintiff  Cro.  jac. 
reply,  that  the  bond  was  delivered  30  Mariii,  this  falfifies  the  -^^|-  ^^'^'J''° 
declaration,  becaufe  it  could  not  be  made  the  firft,  and  is  there- 
fore vitious. 

In  debt  on  an  (a)  obligation  the  defendant  cannot  plead  ni/jil  Hard.  3^2. 
debet,  but  muft  deny  the  deed  by  pleading  non  eji  faclum -,  for  p^i^'s^^^eji 
the  feal  of  the  party  continuing,  it  muft  be  diffolved  eo  ligamlne  on  a  general 

quo  ligatur.  den:urrer. 

■*  °  Anonymous, 

a  Wilf.  10.]     But,  if  the  debt  be  due  by  fimple  contract,  then  he  may  plead  s,^  ddet  5  for  it  doss  noC 
appear,  that  there  is  any  debt  continuing,     zinft.  651.     Hob.  ai8. 

[On  the  plea  of  mn  eJlfaElum,  only  queftions  of  fa£l  can  artfe.  Coitor  r. 
Where  therefore  the  condition  is  void  in  law,  the  defendant  fnould  ^"^^^'i^.^^l 

pray  j,qS. 
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Tryon  v. 
Carter, 
a  Str.  994.. 
Fietcher  v. 
Henniiig- 
toiT,  2  Burr. 
(144.      I  CI. 
kep.  aio. 
S.  C. 


Pigot's  cafe,  pray  oyer,  and  demur,  if  the  illegal  condition  appears  upon  the 
II  Co.  2.6.    j^^^g  Qf  j^ .  j£  j^Qf.    plead  the  fpecial  matter  to  avoid  it. 

rhomplon  •^  * 

V.  Ltach,  2  Salk.  675. 

Coiborne  v.  Hence,  if  a  bond  be  given  for  a  gaming  debt,  the  ftatute  (hould 
»tockdjie,  |5g  pleaded.  And  in  fuch  plea,  the  defendant  fhould  fet  out  the 
Hintoitv!'  g^i"'"'^  played  at,  and  conclude  contra  form.  Jiat.  that  the  court  may 
Roffey,  fee,  that  it  was  within  the  ftatute.  So,  in  pleading  fimony  of 
3  Mod.  35.  ufury,  the  fimoniacal  or  ufurious  contrail  muii  be  fhewn. 
"Winch  V.  If  the  defendant  has  paid  the  money  before  the  day,  he  may. 

Pardon,  jq  debt  on  bond  conditioned  to  pay  {tt  a  day  certain,  Tpleadfo/vit  ad 
sG  I  Bull  ^"""'j  '^1^^  give  in  evidence  payment  before  the  day,  as  he  could  not 
N,P.  174.  plead  it:  for  if  the  defendant  were  to  plead  payment  before  the 
day,  the  ifilie  would  be  immaterial,  as  it  would  ftill  leave  the 
prefumption  open  that  there  might  be  payment  at  the  day.  And 
therefore  a  difference  is  to  be  obferved  between  pleading  where  the 
condition  of  a  bond  is  to  pay  at  a  day  certain,  and  where  at  or  before 
fuch  a  day  :  for  to  the  firft,  the  defendant  may  only  plead  payment 
at  the  davi  for  the  reafon  now  given  •,  befides,  that  the  performance 
of  a  condition  ought  to  follow  the  terms  of  it :  but  to  a  bond  pay- 
able at  or  before  fuch  n  day^  the  defendant  may  plead  payment  be- 
fore  the  day,  for  it  is  within  the  condition.  And  therefore  where 
it  was  fo  pleaded,  and  the  defendant  demurred  to  it  as  an  imma- 
terial ifl'ue,  the  court  over-ruled  the  demurrer,  and  laid  down  the 
rule  to  be,  "  That  where  the  defendant  pleads  performance  of 
"  the  condition,  the  plaintiff  mull  affign  an  abfolule  breach,  though 
"  it  is  not  neceffary  where  he  pleads  a  collateral  matter,  as,  a 
*'  releafe  -,  and  that,  therefore,  where  the  defendant  had  pleaded 
**  payment  before  the  day,  the  plaintiff  fhould  have  replied^  that 
**  the  money  was  not  paid  at  the  day  mentioned  in  the  plea,  nor 
*'  at  any  time  beforty  on,  or  after  that  day." 

But  a  tender  and  refufal  of  principal  and  intereft  at  a  fubfc- 
quent  day  cannot  be  pleaded  in  bar  under  the  ftatute,  as  not  being 
within  the  equity  of  it  j  far  fuch  conftrudlion  would  be  prejudi- 
cial, as  it  would  empower  the  obligor  at  any  time  to  compel  the 
obligee  to  take  his  money  without  notice. 

A.  gave  B.  a  bond  to  fecure  an  annuity,  and,  before  any  pay- 
ment became  due.  A,  lent  B.  a  fum  of  money,  on  which  it  was 
agreed,  that  B.  fliould  retain  the  payments  of  the  annuity,  as  they 
became  due,  till  that  fum  was  difcharged  ;  then  B*  became  a 
bankrupt.  The  agreement  to  retain  was  holden  to  be  a  good  plea 
to  an  action  on  the  bond  by  ^.'s  affignees  for  the  payments  accru- 
ing after  the  bankruptcy ;  fuch  agreement  and  retainer  being 
equivalent  to  a  plea  oi  fohit  ad  diem. 

If  no  intereft  has  been  paid  on  a  bond  for  tv/enty  years,  it  lliall 
be  in  law  prefumed  to  be  fatisfied;  and  in  fuch  cafe  the  defend- 
ant may  p\ezd /ol-<>lt  ad  diem,  and  rely  on  the  prefumption.  Lord 
Raymond  indeed  left  it  to  the  jury  on  fixteen  years,  where  there 
were  ciixumftances  to  fortify  the  prefumption.  But  without  any 
circumftances  a  period  of  nineteen  years  and  a  half  has  beea 
holden  infufficient. 

To 


UnderVi'ill  v. 
Matthew?, 
p.  iG.  I. 
C.  B.  Bull. 
N.  P.  171. 

Sturdy  V. 
Arnaud, 
3  Term 
Rep.  599. 


1  Burr.  4.34.. 
Cowp.  109. 
Ofwald  V. 
Lcgh, 
I  Term 
Rep.  270. 
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To  a  bond  of  thirty  years  Handing  the  defendant  pleaded  ys/ii//  Morelandv, 
ad  diem,  and  reHed  on  the  prefumption  :  the  plaintiff  in  anfwer  Bennett, 
could  only  prove  payment  two  years  after  the  time  mentioned  in     "''   ^** 
the  condition,  but  gave  no  evidence  of  any  receipt  or  demand  for 
twenty-eight  years  pad.     The  Chief  Juftice  was  of  opinion,  that 
this  plea  of  payment  at  the  day  was  to  be  taken  as  ftridfly  in  this 
cafe,  which  went  only  upon  the  prefumption,  as  in  any  other  cafe  ; 
and  the  plaintiff  having  falfified  the  plea  by  fhewing  a  payment 
of  interell  two  years  after,  it  was  not  fufhcient  to  fay  the  other 
twenty-eight  years  were  enough  to  let  in  the  prefumption ;  be- 
Caufe,  to  take  advantage  of  that,  the  defendant  (hould  have  pleaded 
upon  the  a6t  for  the  amendment  of  the  law,   that  he  paid  the 
money  after  the  day,  in  which  cafe  it  would  have  been  with  him 
upon  the  evidence. 

To  debt  on  a  bond,  the  defendant  pleaded  folvit  ad  dietn,  and  Searle  v. 
relied  on  the  prefumption  of  non-payment  of  intereft  for  twenty  h°^^  ^^^' 
years :  the  plamtitf  offered  in  evidence  an  indorfement  on  the  back  ^  str.  8*26. 
of  the  bond,  being  a  receipt  for  intereft  on  it  ten  years  before  the  a  Ld.Raym. 
prefumption  accrued.     This  evidence  was  refufed  by  the  Chief  ^37o«S.  C, 
Juftice,  on  the  ground,  that  it  was  the  a£l  of  the  obligee  him- 
felf,  and  fo  inadmiffible.     But  the  court  granted  a  new  trial,  for 
it  was  proper  evidence  to  be  left  to  a  jury,  whether  the  indorfe- 
ment of  the  recerpt  of  the  money  had  not  been  made  with  the 
privity  of  the  obligor,  it  being  the  conftant  practice  for  the  obligee 
to  indorfe  the  payment  of  intereft,  and  that  for  the  fake  of  the 
obligor,  who  is  fafer  by  taking  fuch  an  indorfement,  than  by  tak- 
ing a  loofe  receipt.     On  a  new  trial  the  evidence  was  admitted, 
and  the  plaintiff  recovered. 

But  in  Turner  v.  Cri/pj  B.  R.  Hil.  14  G.  2.  the  Chief  Juftice  re-  2  Str.  827. 
fufcd  to  let  the  indorfement  of  a  receipt  of  part  of  the  bond,  made  Jj'^^^J^"''* 
after  the  prefumption  had  taken  place,  be  given  in  evidence ;  for  j  Barnard, 
that  it  differed  from  the  above  cafe,  where  the  indorfement  ap-  B.R.432. 
peared  to  be  made  before  it  could  be  thought  neceffary  to  be  made  ]^lfj^^^'"' 
ufe  of  to  encounter  the  prefumption.  feems  to 

have  been  admitted,  though  made  after  the  prefumption  had  taken  place.  But  in  Glyn  v.  Bank  of 
England,  a  Vez.  43.  Lcrd  Hardwicke  took  the  fame  diftindlion  as  was  done  in  the  prefent  cafe.  In  a  copy 
of.&'eil  Cafes  -.f  E-vid.  152.  (where  this  cafe  is  alfo  reported),  formerly  in  the  poifefiion  of  the  late  Mr. 
J.  Wilfon,  but  now  in  that  of  Mr.  Nolan,  the  editor  of  Scrange's  Reports,  It  i.  ftated,  that  <'  at  the 
"  Sittings  after  Michaelmas  term  at  Weftminiler,  6  Geo.  3.,  Lord  Camden  faid,  he  was  never  much 
"  pleafed  with  the  determination  of  Searle  v.  Lord  Earrington ;  however,  he  faid,  it  was  law." 

Where  the  plaintiff  ftiewed  two  writs  of  tejiatim  capias  fued  out  Moyle  v. 
by  him  before  the  tv/enty  years  run,  but  not  ferved,  becaufe  cle-  J'^'/j^^^J^j 
fendant  could  not  be  found;  Lord  Mansfield  faid,  there  was  no  in  i  Term 
ground  for  the  prefumption.]  ^^p-  ^7'- 

If  the  condition  of  an  obligation  be,  that  the  defendant  fliall  Carch.  375. 
difcharge  or  acquit,  or  free  the  plaintiff  of  or  from  fuch  a  bond, 
or  rent,  or  adion,  or  from  any  other  particular  thing  afcertained 
in  the  condition,  there,  the  negative  plea,  non  damnificatuSyXi  not 
good,  becaufe  the  defendant  hach  undertaken  to  do  an  a£t  m  dif- 
charge of  the  plaintiff;  but,  where  the  condition  is  only  to  free, 
or  to  difcharge  or  indemnify  the  plaintiff  from  any  damage,  or 
coft,   or  trouble  which  (h^U  or  may  happen  by  reafon  of  fuch 
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bond,  rent,  or  acllon,  or  other  particular  thing  therein  men- 
tioned ;  in  fuch  cafe,  the  negative  plea  is  fufhcient,  becaufe  it  doth 
not  appear  that  any  damage  hath  happened  to  the  plaintiff;  and 
if  no  damages  have  happened,  then  it  is  impofTible  that  the  de- 
fendant (hould  fliew  in  the  afiirmative  the  manner  how  he  had 
freed  or  difcharged  the  plaintiff ;  therefore  it  lies  on  the  part  of 
the  plaintiff,  by  way  of  reply,  to  fliew  wherein  he  was  damnified. 
Hulland  V.         [To  debt  on  bond  to  fave  harmlefs,  the  defendant  can  only 
Maiken,       plead,  either  that  he  has  faved  the  plaintiff  harmlefs,  or,  that  if 
2\Viif.  12  •  j^g  }-jj^g  received  any  injury,  it  was  through  his  own  default. 
White  V.  Where    the  defendant  pleads  that  he  has  faved  the  plaintiff 

^-"''='',       harmlefs,  he  fliould  fliew  hoiu  he  has  done  fo.     But  as  the  faving 
aStr.63i.    j^^j.j^jgfg  jg  ^^^Q  fubftance ;  and  hoiv  matter  of  form,  the  plaintiff 
niuft  take  advantage  of  this  defe£l;  in  the  plea  by  fpecial  de- 
murrer. 

See  further  tit.  Covena?}t,  Vol.  II.  83.  and  tit.  Set-of,  utfra.] 


DfiSces  ana  £)S[cer0> 


(A)  Of  the  Nature  of  an  Office,  and  the  feveral 
Kinds  of  Offices. 

(B)  Offices,  by  what  Authority  created. 

(C)  Who  hath  a  Right  of  granting  or  affigning  an 
Office:  And  herein  of  one  Office  being  incident 
to  another. 

(D)  Of  the  Grant  of  Offices  by  Ecclefiaflical  Perfons, 

(E)  Of  the  Ceremony  requifite  to  a  complete  Cre- 
ation or  Grant,  and  of  the  Oaths  required  by 
Statute. 

(F)  Of  the  Offence  of  Buying  and  Selling  an  Office, 
and  what  Offices  are  prohibited  to  be  thus  dif- 
pofed  of. 

(G)  What  Remedies  a  Perfon  having  a  Right  to  an 
Office  muft  purfue,  to  be  let  into  the  Enjoyment 
of  it,  and  how  a  Djfturbance  is  punilhable. 

(H)  Of 
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(H)  Of  the  Nature  of  Offices  as  to  their  Duration 
and  Continuance :  And  herein  of  the.'r  being 
grantable  in  Fee,  for  Life,  Years,  at  Will,  and 
Reverfion. 

(  I )  Offices  by  whom  to  be  executed,  and  who  are 
incapable  thereof. 

(K)  Of  the  Manner  of  executing  them:  And  herein 
of  Offices  that  are  incompatible,  and  where  an 
Office  may  be  executed  by  two  or  more  Perfons. 

(L)  Of  the  Execution  of  an  Office  by  Deputy : 
And  herein  of  Superiors  being  anfwerable  for 
their  Deputies. 

(M)  Of  the  Forfeitures  of  an  Office. 

(N)  Where  for  Corruption  and  oppreffive  Proceed- 
ings Officers  are  punifhable :  And  herein  of 
Bribery  and  Extortion. 


(A)  Of  the  Nature  of  an  Office,   and  the  feveral 
Kinds  of  Offices. 

IT  Is  fald,  that  the  word  off.c'mm  principally  implies  a  duty,  and  Carth.  47?. 

in  the  next  place  the  (a)  charge  of  fuch  duty ;  and  that  it  is  [°^^'^^'p^ 

a  rule,  that  where   one  man  hath  to  do  with  another's  affairs  tmft,  and 

againft  his  will,  and  without  his  leave,  that  this  is  an  office,  and  therefore  the 

he  who  is  in  it  is  an  ofhcer.  !!^t'"'^.  .  - 

3jac.i.c.5. 
enadls,  that  no  poplfh  recufant  fliall  exercife  any  office  or  charge.     5  Mod.  431. 

There  is  a  diiFerence  between  an  ofBce  and  an  employment,  2  Sid.  142, 
every  ofhce  being  an  employment ;  but  there  are  employments 
which  do  not  come  under  the  denomination  of  offices ;  fuch  as 
an  agreement  to  make  hay,  plough  land,  herd  a  flock,  ^c,  which 
differ  widely  from  that  of  flevv'ard  of  a  manor,  l5fc. 

By  the  ancient  common  law,  officers  ought  to  be  honeft  men,  zinft.  32, 
legal  and  fage,   ^  qui  melius  fciant  &  pojftnt  officio  illi  intendere;  ^^''' 
and  this,  fays  my  Lord  Coke^  was  the  policy  of  prudent  antiquity, 
that  officers  did  ever  give  grace  to  the  place,  and  not  the  place 
only  to  grace  the  officer. 

Officers  are  diftinguifhed  into  civil  and  military,  according  to  Carch.  479. 
the  nature  of  their  feveral  trails. 

>J  2,  Offices 
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Carth.  479.       Offices  are  didinguifl-ied  into  thofe  which  are  of  a  publick,  and 
thofe  vrliich  are  of  a  private  nature.     And  herein  it  is  faid,  that 
every  man  is  a  pubUck  otlicer,  who  hath  any  duty  concerning  the 
publick ;  and  he  is  not  the  lefs  a  pubUck  oflicer,  where  his  autho- 
rity is  confined  to  narrow  limits  ;  becaufe  it  is  the  duty  of  his 
office,  and  the  nature  of  that  duty,  which  makes  him  a  publick 
ofhcer,  and  not  the  extent  of  his  authority. 
Sid.94.  T52.       It  hath  been  held,  that  the    commiflioners  for  purging  cor- 
Lev.  75.       porations    could   not   take    notice  of  or  remove   an  attorney  of 
prym!t4.    a  court,  it  not  being  a  publick  office  in  which  the  government 
Kuril's  cafe,  was  concerned. 

5  Mod.  431.       It  hath  been  doubted  whether  tlie  Cenfor  of  the  College  of 

nh^»K-^"^'  Phyficians,  be  fuch  an  oflicer  as  is  compellable  to  take  the  oaths 

Dr.Bunell    prefcribcd  by  the  ilatute  25  drr.  1.  c.  2.  it  being  urged,  that  the 

overfight   and  infpeclion  of  medicines  was  of  a  private  nature  5 

and  that  no  offices  were  within  the  intent  of  that  ftatute,  but  fuch 

as  relate  to  the  revenue,  or  to  the  confervation  of  the  peace  ;  and 

that  particular  powers  created  for  particular  purpofes  were  not 

within  that  ilntute. 

9  Co.  97.  ATo,  offices  are  difiinguifned  into  ancient  offices,  and  thofe 

Cro.  Eliz.      vi'hich  are  of  [a)  new  creation.     And  herein  it  is  obfervable,  that 

2  Roll.  Abr.  conftant  ufage  hath  not  only  fan£lified  the  firft  eflablifliment  of 

182.   Cro.    fuch  ancient  offices  as  have  exifted  time  out  of  mind,  but  alfo 

Car.  513.      i^-^th.  prefcribed  and  fettled  the  manner  in  which  they  have  and 

aCo.   16,  I  .  -n        •  1  1  ■r^       1 

Show.  436.  are  to  contmue  to  exilt,  ni  what  manner  to  be  exerciied,  now  to 
{a)  No  offi-  be  difpofed  of,  ^V. 

cer,  that  is 

conltituted  by  aft  of  p?.riiament,  hath  more  authority  than  the  aft  that  creates  him,  or  fome  fubfcquent 
aft  of  parliament  dcJth  give  him  3  for  he  cannot  prefcribe  as  an  officer  at  cummon  law  may  do. 
4.  Inil.  Z67. 

Jon.  T09.  There  is  alfo  another  diftinflion  of  offices  into  fuch  as  are  ju- 

D^v  35.       t^icial,  and  fuch  as  are  minilterial  offices  only  •,  the  firft,  relating  to 

'^''      the  adminiitratlon  of  juftice,  or  the  a£lual  exercife  thereof,  muft 

be  executed  by  perfons  of  fufficient  capacity,  and  by  the  perfons 

themfelves  to  whom  they  are  granted  j  and  herein  alfo  ancient 

ufage  and  cuftom  muft  govern. 

(B)  OfRces,  by  what  Authority  created. 

liCo.  110.  'T'HE  king  is  the  univerfal  officer  and  difpofer  of  juftice  within 
^36^'canh  ^^^'^^  realm,  from  whom  all  others  are  faid  to  be  [b)  derived  ; 

4^8.         *  ^"^  yet  he  cannot  create  any  new   office  inconfiftent  with  our 

(b)  Offices  conftitutlon,  or  prejudicial  to  the  fubjeft. 

are  faid  to  be 

In  the  King,  where  the  king  may  grant  or  nominate  to  the  office,  but  hath  not  the  office  In  him  to  ufe 

or  execute.    Co.  Lie  3.  b.    2  Vent.  ^70.    [1  H.  7.  29.    Plovvd.  381.     2  Bulft.  4.     8  Co.  55.  b.] 

2  Inft.  540.  There  are  three  things,  fays  my  Lord  Cokey  which  have  fair  pre^ 
tences,  yet  are  mifchievous ;  i/?,  New  courts ;  2 J,  New  offices ; 
3£/,  New  corporations  fpr  trade.  And  as  to  new  offices,  either  ill 
courts  or  out  of  them,  thefe,  he  fays,  cannot  be  erected  without 
aift  of  parliament  j  for  that  under  the  pretence  of  the  common 
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good,  they  are  exercifed  to  the  intolerable  grievance  of  the  fub- 

J€cl. 

An  office  cfranted  by  letters  patent  for  the  fole  making;  of  all  Jon.  237. 
bills,  informations,  and  letters  miflive  in  the  council  of  Tork,  was  Mounfon  r. 
held  unreafonable  and  void.  ^ 

One  Chute  petitioned  the  king  to  creft  a  new  office  for  regifber-  Co.  116. 
ing  all  flrangers  within  the  realm,  except  merchant  ftrangers,  and  ^^^fev-'fal 
to  grant  the  faid  office  to  the  petitioner  v/ith  or  [a)  without  a  fee ;  cited  to llTis 
and  it  was  refolved  by  all  the  Judges  at  Serjeants-Lin^  that  the  purpofe. 
erection  of  fuch  new  offices,  for  the  benefit  of  a  private  man,  was  ^"^  ^u^j''* 
againft  all  law  of  what  nature  foever.  dearly,  that 

in  the  conftitution  of  a  new  office  or  officer,  it  is  not  neceffjry  that  an  annual  or  cafual  fee  fliould 
at  firft  be  annexed  to  fuch  office.     Moor,  809. 

King  E.4.  by  his  letters  patent  bearing  date  10  Ocl.  anno  15.  4!"^-  -co. 
of  his  reign,  reciting,  that  whereas  there  was  no  office  of  the  ^^!^^' 
Chancellour  of  the  Gaiter,  that  there  ffiould  be  fuch  an  office  of  Biftop  of 
the  Chancellour  of  the  Garter,  and  that  none  ffiould  have  it  but  the  Saiiibury's 
Biffiop  of  Salijbury  for  the  time  being,  willed  and  ordained,  that  ^^^  ^°c* 
Richard  Beauckarnpy  then  Biffiop  of  Scilijhury,  ffiould  have  it  for  his  [The  quef- 
life,  and,  after  his  deceafe,  that  his  fucceflbrs  ffiould  have  it  for  ever.  V°"'  ^'^'^  "■'^- 
And  amongfl  divers  other  points  it  was  refolved  unanimoufly,  '^fg'^vvhe-* 
that  this  grant  was  void  (^) ;  for  that  a  new  office  M'as  erected,  therthe 
and  it  was  not  defined  what  jurifdiclion  or  authority  the  officer  ^''^nop  of 
ffiould  have,  and  therefore  for  the  uncertainty  it  was  void.  j^^j  ^^^^^ 

this  grant,  by  fucceJfKv,  fuch  a  title  to  the  office,  that  he  ought  to  be  admitted  to  it  ?  It  appeared,  that 
Beauchamp  accepted  the  office,  executed  it,  and  died  biihop  of  Salilhury  in  the  aad  year  of  £d  4tb.  : 
but  there  was  no  proof  extant  of  any  fucceeding  biffiop  of  Salilhury  being  admitted  to  the  office,  but  the 
kings  of  England,  one  after  another,  had  appointed  chancellours  at  their  pleafuie.  The  three  judges  to 
whom  the  matter  was  referred,  viz.  the  Chief  Juftices  Flemming  and  Coke,  and  the  Chief  Baron  Tan- 
£dd,  agreed  in  opinion,  and  fa  reported  to  the  king,  that  the  biihop  h'^  Jacccjficn  \izi  no  title  to  the 
office,  for  two  reafons  :  i(t,  Becaufe  the  patent  originally  was  void  as  to  the  appointment  of  any  fuc- 
ceeding  biiTiop  to  the  office,  for  Beauchamp  took  the  eftate  for  his  life  in  the  office  in  his  natural  capa- 
city, not  in  his  pjlicick  capacity  ;  fince  if  it  had  happened,  that  he  had  been  removed  from  the  bi/hop- 
rlck  of  Saliibury,  yet,  in  refpeft  of  the  exprefs  limitation  to  him  for  his  life,  he  mufthave  continued  in 
the  offi.e,  and  his  fuccefibr  in  the  fee  could  not  have  taken  it :  then  the  confequenc;  is,  that  he  did  not 
tjke  an  inheiitance  of  fucceffion  in  the  office  ;  and  he  could  not  take  in  his  natural  capachy  for  life, 
and  aifo  in  his  pslitick  capacity  5  nor  could  the  grant  enure  by  fuch  a  fratlion.  Wherefore  they  all 
thou-ht  the  grant  void  as  to  the  fucceflion.  The  other  reafon  was,  becaufe  there  had  been  no  ufe  or 
exercife  of  this  office  by  any  fucceeding  bilho?  of  Salijbury.— But  this  ftate  of  fafts,  from  which  the 
above  judgment  was  formed,  does  not  feem  to  be  corred  ;  for  in  truth,  this  office  -vas  enjoyed  jnd  ex- 
ecuted by  bifliops  of  Saliibury  from  the  time  of  the  above  grant  to  Rich.ud  Beauchamp  to  the  reign  of 
Edward  6th.  Upon  the  Reformation  of  the  order  by  that  ki.,g,  his  ftatiites  wholly  leave  out  the  eccle- 
fiafticks,  and  appoint  that  the  office  ffiall  be  executed  by  one  of  the  kmghts  companions,  and  from  th.it 
time  till  the  reign  of  C.  2.  it  remained  in  the  hands  of  laymen.  It  appearing,  however,  that  there  were 
feveral  charters  granted  to  the  fee  of  Saliibury,  particularly  one  in  the  4th  of  Ehzabeh,  which  confirmed 
charters  of  Queen  Mary,  King  Henry  8th,  and  Henry  7th,  and  alfo  another  in  the  4th  of  Car_i.,  in 
which  laft  the  letters  patent  of  E.  4.  are  recited  tctidem  nerkls,  and  exprefsiy  confirnaed,  the  pretenfions  of 
the  fee  of  Saliibury  to  the  office  were  revived  in  the  lalt- mentioned  reign,  and  the  claim  was  agitated  m  a 
chapter  of  the  order,  but  the  troubles  which  fliortly  afterwards  followed,  prevented  a  decifion.  The  claim, 
however,  was  renewed  foon  after  the  Reftoration,  and  at  a  chapter  of  the  order  in  ai  Car.  a.  was  allowed 
on  the  ground  of  the  above  grant.  It  was  declared,  that  the  Biffiop  of  Sarum,  and  his  fuccelfors  for  ever 
ffiould  have  and  execute  the  office  of  Chancellour  of  the  moft  noble  order  of  the  Gaiter,  and  receive  and 
enjoy  all  the  tichts,  privileges,  and  advantages  thereunto  belonging,  immediately  upon  the  hrfl:  vacancy. 
Afhmole's  Inftirution,  &c.  of  the  Garter,  c.  8.  §  2.]  {h)  So,  if  the  king  grants  an  officeby  the 
name  of  an  office  cum  feodh  inJefj>ecian:ihui,  and  it  appears  10  the  court  to  be  new,  t^e  grant  is  void. 
Q  E.  4..  10.     2  Sid.  141, 

N  q  T^e 
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Hob.  63.  The  king  cannot  grant  to  any  perfon  to  hold  a  court  of  equl-- 

[{a)  But  it  ty  [a),  though  he  may  grant  teiiere  placita ;  for  the  difpenfation  o£ 
IS  (aid,  that    g„yjjy  J5  ^  fpecial  truft  commitced  to  the  king,  and  not  by  him  to 

courts  or  1         .      •'         n       1  •    1  ^  1   •       /oi  11 

equity  may    be  intrulled  With  any  other,  except  his  Lnancellour. 

be  holden  by 

prefciiption,  4  Inft.  87.,  which  Imfiies  a  legal  inconfiftency,  (unlefs  we  believe  the  royal  authority  ta 
have  varied  in  this  refped  at  dirTerent  periods),  fince  prefcription,  as  a  title  to  any  franchife,  pre-fuppofes 
a  royal  grant.  It  is  alfo  aflerted,  4  Inft.  204.  marg.  Dav.  60.  b.,  that  counties  palatine  (to  which 
courts  of  equity  are  thought  incident,  Hob.  63.)  may  be  erefted  by  the  king  without  parliameBt. 
Chefter,  Durham,  Lancafter,  are  faid  to  be  counties  palaiine  by  prefcription.  4  Inft.  204.  However, 
the  doftrine  in  the  text  is  fupponed  by  the  refolution  of  many  of  the  judges,  amongft  whom  was  Sic 
E.  Coke,  that  the  king  cannot  grant  a  commifiion  to  determine  any  matter  of  equity,  but  it  ought  to  be 
determ.ned  in  the  court  of  Chancery,  which  hath  had  jurifdidion  in  fuch  cafe  immemorially,  and  had 
iilways  fuch  allowance  by  the  law  ;  but  fuch  commifiioners,  or  new  courts  of  equity,  fhall  never  have 
fuch allowance,  but  have  been  adjudged  to  be  againft  law.     12  Co.  113.     See  i  Wooddef.  188.] 


(C)  Who  hath  a  Right  of  granting  or  afligmng  aa 
OfEce :  And  herein  of  one  Office  being  incident 
to  another. 

4 Co.  32.  T'T/'Herever  one  office  is  [b]  incident  to  another,  fuch  incident 
^j"°"'|  ^^  office  is  regularly  grantable  by  him  who  hath  the  principal 
Tho'ufe  or  office.  On  this  foundation  it  hath  been  held,  that  the  king's  grant 
land  belong  of  the  officc  of  county-clerk  was  void,  it  being  infeparably  inci-, 
to  an  office,  jg^^j  ^^  jj^^  ^g^^g  ^f  {heriff,  and  could  not  by  any  law  or  contriv- 

by  the  grant  r  1  • 

of  the  office  '^nce  be  taken  away  irom  nim. 

by  deed  the  houfe  or  land  pafTcth,  as  belonging  thereunto.     Co.  Lit.  49.  a.     Vaugh.  178.  cited. 

aSalk,  4^9.       So,  the  office  of  Chamberlain  of  the  King's  Bench  Prifon  is  in- 

||-  3-  P'^^  feparably  incident  to  the  office  of  Marflial ;  and  therefore  a  grant 

Le°on.  320,*  of  the  office  of  Marflial  with  a  refervation  of  the  ofEce  of  Cham- 

321.   Like  berlain,  is  void. 

point. 

Dyer,  175.        So,  it  hath  been  refolved,  that  the  office  of  Exigenter  of  Lon-^. 
a.  pi.  25.      don  and  other  counties  in  England^  is  incident  to  the  office  of  Ch. 
©■"tJ/^*     J"^*  °^  ^'  ^'  ^"^  '•^^^  therefore  a  grant  thereof  by  the  king. 
Show.  Par.    though  in  the  vacancy  of  a  Chief  JuRice,  is  null  and  void. 
Ca.    Sir  Rowland  Holt's  cafe. 

» Inft. 425.  My  Lord  Co)ie  fays,  that  the  juftices  of  courts  did  ever  appoint 
4Mod.  173,  tiigij-  clerks,  fome  of  which  after  by  prefcription  grew  to  be  of- 
ficers in  their  courts  ;  and  this  right  which  they  had  of  conllitut- 
ing  their  own  officers,  is  further  confirmed  to  them  by  Wejlm.  2. 
13  Ed.  I.  c.  30.  the  reafons  whereof  are  twofold.  1/?,  For  that  the 
law  doth  ever  appoint  thofe  who  have  the  greatefb  knowledge  and 
fkill,  to  perform  that  which  is  to  be  done,  idhj^  The  officers  and 
clerks  are  but  to  enter,  enrol,  or  effe£l  that  which  the  juftices  do 
adjudge,  award,  or  order  \  the  infufficient  doing  whereof  maketh 
the  proceedings  of  the  juftices  erroneous,  than  the  which  nothing 
can  be  more  diftionourable  and  grievous  to  the  juftices,  and  preys' 
judicial  to  the  party. 
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(D)  Of  the  Grant  of  Offices  by  Ecclefiaflical  Perfons. 

TJ  E  R  E  It  will  be  proper  to  take  notice  how  far  bifhops,  and  Co.  Lit.  44. 
■*   other  ecclefiaflical  perfons,  may  grant  offices  to  bind  their  '"    ^°:  5^* 
fucceflbrs,  and  how  far  not :  wherein  the  rule  is,  that  fuch  offices  of  Sar^l^rs^ 
as  are  ancient,  and  of  neceffity  to  be  exercifed  by  fome  other  per-  cafe.    Cro. 
fon,  they  may  grant,   together  with  the  ancient  fee  for  exercifmg  f^^'  *5- 
thereof;  and  as  thefe  offices  are  not  within  32//.  8.  c.  28.  to  be  [Nio'twithl^* 
granted  by  the  bifnops  or  other  ecclefiaflical  perfons  folely  j  fo  nei-  ftanding 
ther  are  they  conftrued  to  be  within  the  reftraint  of  i  E/lz.  c.  19.  ^^^^'  '^/^."^ 
&  iT^Eliz.  c.  10.  and  therefore  remain  perfeftly  at  the  common  feverai other 
law,  and,  by  confequence,  to  bind  the  fuccefTors,  muft  be  confirm-  cafes  con- 
ed in  the  fame  manner  as  all  other  grants  or  alienations  of  eccle-  "^f/7>^^f* 
fiaflical  perfons  at  common  law  muft  have  been.     Thefe  grants  the  office, 
appear  generally  to  have  been  made  for  the  life  of  the  grantees ;  y^^  ^^ac 
for  it  were  too  fevere  and,  rigid  a  conftruclion,  to  confine  them  to  ?^"?i^!! ""' 
be  made  determmable  on  the  death,  tranflation,  or  other  promo-  rial.    For  it 
tion  of  the  bilhop,  dean,  ^c.  who  made  them ;  and  would  dif-  ^^^^  ^^" 
courage   men  of  ablUty  and  capacity  to  undertake  the  exercife  uMnlfoiemii 
thereof ;  and  to  grant  fuch  offices  for  twenty-one  years,  or   any  hearing, 
other  term   of  years,  would  introduce  many  inconveniencies,  by  that  an  office 
letting  in  executors,   ftrangers,  and  other  unqualified  perfons  to  wWchexift- 
the  exercife  thereof;  and  therefore  any  grant  of  fuch  offices  for  ed before 
years,  feems  againft  the  policy  of  the  common  law  atid  the  benefit  l^.^^y'^  ?^ 
of  the  fucceffors,   which  thofe   llatutes  intended  to  provide  for,  arenoiwUh- 
and,  by  confequence,  will  not  bind  them.  in  the  re- 

ftraint of 

that  rtatute,  but  that  they  may  be  granted  as  before  the  ftatute ;  and  that  the  utility  or  neceffity  of  the 
office  is  not  more  material  (ince,  than  it  was  before  the  ftatute.  Sir  John  Tre.awney  v.  the  Bijiop  of 
Winchefter,   i  Burr.  219.] 

But,  if  fuch  offices  have  been  anciently  granted  to  one  for  life,  loCo.  6t. 
this  induces  no  neceffity  of  their  being  granted  to  two  for  their  ^'^'^-  ^^'"' 
lives;  and  therefore  fuch  grant  to  two  for  their  lives,  will  not 
bind  the  fucceffi^r,  though  one  of  the  grantees  ffiould  die  in  the 
life  of  the  grantor,  fo  as  there  were  but  one  life  in  being  againft 
the  fuccefibr  :  becaufe  by  fuch  grant  to  two,  the  grant  was  faulty 
in  its  foundation,  and  therefore  {hall  not  be  helped  by  any  acci- 
dent after.  So,  if  the  office  hath  been  anciently  granted  to  one 
with  an  ancient  fee,  and  after  a  gi'ant  is  made  to  another  in  re- 
verfion,  after  the  death  of  the  fir  ft  grantee  ;  this  fhall  not  bind  the 
fucceffi^r,  for  there  can  be  no  neceffity  urged  to  juftify  this  ;  be- 
f:des  that,  the  grantee  in  reverfion,  by  ficknefs  or  other  accident, 
may  become  incapable  to  exercife  fuch  office  before  it  comes 
into  poffeffion  ;  and  if  the  bifhop,  or  other  fpiritual  perfon,  might 
gra!it  fuch  offices  to  two,  or  grant  them  in  reverfion,  they  might 
abufe  that  power,  and  grant  them  to  twenty,  or  for  twenty  lives 
in  reverfion  one  after  another,  which  as  they  cannot  be  juilified 
from  any  neceffity,  fo  they  would  be  inconvenient,  by  tying  up 
the  fucceffi:>r's  hands  from  choofing  fuch  officers  as  he  thought  ne- 
Ceffiiry  and  proper  for  thedlfcharge  of  fuch  offices;  and  therefore 
jio  confirmation  will  make  good  fuch  grants  againft  the  fucccfTor. 

N  4  The 
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Cro.  Elir,         The  Bifliop  of  Norwich  having  the  office  of  high  fteward  of  his 
l^^'  courts,  to  which  a  fee  of  lo  /.  per  annum  appertained,  and  alfo  the 

V.  WattL      office  of  under  fteward  of  the  fame  courts,  to  which  a  fee  of  4/. 
10  Co.  61.    per  annum  appertained,  granted  the  office  of  under   fteward  to 
Cro.Car.50.  three  for  their  lives,  whereof  one  was  within  age,  and  the  other 
Dyer,  80.  b.  two  being  dead,  the  Infant  grants  over  the  office  to  the  defendant, 
inmargine.    and  then  the  bifhop  grants  both  thefe  offices  to  the  plaintiff",  with 
the  fees.     By  the  books,  both  thefe  grants  feem  to  be  void  ;  the 
firft,  becaufe  it  was  granted  to  three,  v/here  the  cuftom  warranted 
a  grant  thereof  only  to  one  ;  and  alfo,   becaufe   the   furviving 
grantee  was  an  infant,  and  fo  not  capable  of  a  judicial  office,  as 
the  fteward  of  a  court  is.     The  2^/,  becaufe  both  were  granted  to 
one  perfon,  where  they  had  ufually  been  granted  to  two  feverally, 
with  diftin6t  fees,  and  therefore,  the  grant  of  both  to  one  perfon 
neither  neceffary  nor  convenient,  and,  by  conlcquence,  not  bind- 
ing againft  the  fucceffiDr.     Alfo,  fuch  grant  01   either  the   faid 
offices  in  reverfion  v/ould  not  bind  the  fucceflbr,  for  the  reafons 
before  given. 
loCo.  6i.b.       But,  although  the  biffioprick,  deanery,  l^c.  were  founded  but 
^'p'^"*,'*^'  of  late  times,  yet  the  grant  of  fuch  offices  as  are  neceffary,  and 
137.  Bi/hop  cannot  be  exercifed  by  the  bifhop,  dean,  i^c.  in  perfon,  may  be 
ofEiy'scafe.  allowed,  together  with  a  reafonable  fee  for  the  exercife  thereof; 
hty,']i>,i>o.  ^jj^g  reafonablenef'^.  whereof  the  court  where  the  caufe  depends  is 
to  be  judge) ;  for  thefe  cannot  be  faid  to  tend  to  the  impoverifli- 
ment  of  the  fucceffor,  but  rather  for  his  benefit,  by  providing  offi- 
cers fit  and  qualified  to  take  care  of  the  revenues  *,  and  therefore 
fuch  grants  are  not  within  the  reftraintof  i  Eliz.  c.  19.  dff  13  Eli%. 
c.  10.  J  but  not  being  w.irranted  by  32  H,  8.  c.  28.  they  muft  be 
confirmed  by  all  perfons  interefted  therein  ;  becaufe  they  remain 
at  common  Law,  untouched  by  any  of  the  ftatutes. 
a  Lev.  J  36.       In  an  adtion  upon  the  cafe,  for  difturbing  the  plantiff  in  his  office 
^o6^^Rtd7    of  regiftrar  to  theBilliop  of  5ri/?i?/,  which  was  a  nevv'  bifhcpricktaken 
V.  Pawnal.'   o^t  of  the  biilioprick  of  Sartwi,  and  founded  in  the  time  of  H.  8., 
and  which  had  been  gvznted  feparalibus  temporibus  after  the  found- 
ation to  one,  and  his  affigns  for  three  lives,  ^c.  thefe  differences 
were  taken  and  agreed  to  by  the  court,      ly?,  That  the  biffiop  of 
a  new  bifhoprick  may  grant  offices  of  neceffity  for  life,     idly.  If 
an  office  hath  been  ufually  granted  by  the  biffiop  of  a  new  biffiop- 
rick, for  three  lives,  with  the  confent  or  confirmation  of  the  dean 
(tf)Cro.Car.  and  chapter  (a),  before  i  Eliz.  c.  19.  it  may  be  no\V  granted  ac- 
^on"  ^IT      cordingiy.     30'/);,  Be  the  biffioprick  nev/  or  old,  if  it  was  not  fo 
March,  38.    granted,  but  granted  alvi'ays  before   i  Eliz.  c.  19.  for  one  or  two 
accard.,  ihjt  livcs,  it  Cannot  be  granted  by  the  biffiop  after  i  Eliz.  c.  19.  for  three 
luchgranc     jj^^g^    i^^thhy  If  it  was  granted  before  i  FAiz.  c.  10.  for  three  lives, 
is  a  badge  of  and  alter  the  Itatute  but  for  one  life,  yet  this  ffiall  not  abridge  the 
thtfir  having  power  of  the  biffiop,  but  he  may  grant  it  for  three  lives,  iJc.    And 
ci'emiy"fo      "^  *^'^  principal  cafe,  the  verdid  finding  that  it  had  been  granted 
granted.       ftparalibus  temporibus  after  the  foundation  to  one  and  his  affigns 
for  three  lives,  v/as  held  defective,  becaufe  it  might  be  fo  granted 
after  the  foundation,  and  yet  be  after   i  Eliz.  c.  19.  and  there- 
fore a  venire  facias  de  novoy  was  awarded  to  fupply  that  defeft. 

The 
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The  Bifhop  Oi  Chichefcer  was  feifed  in  fee  of  a  park  In  right  of  Brldg.  -jo. 
Lis  bKhoprick  and  had  the  office  of  park-keeper,  which  he  bv  deed  3^*    Cro. 
44  Eli:::.,  granted  to  the  defendant  for  his  life,  li-  iilteriiis  concelTit  f  ^'^*  '^'^' 
pro  execiitione  ojficn  pradi5l.  five  marks,  with  a  claufe  of  diftrefs,  Bi/hop^oV 
una  cum  a  livery^  or  1 3  J".  4  d.  per  afinumy  fiec  no7i  pafturam  pro  duo-  Chichefter 
hui  equis  in  the  faid  park  yearly,  una  cum  the  windfalls,  with  claufe  cr ^c^'^"r* 
of  diftrefs  for  the  faid  rent,  or  annuity  of  five  marks,   and  livery,  Cook.  v. 
or  I3J-.  4^'. ;  and  this  grant  was  confirmed  by  the  dean  and  "^'°""g«- 
chapter;  and  for  non-payment  of  the  five  marks  the  defendant  ^^^'^5* 
diftrains,  and  avers  the  office  and  fee  of  five  marks  to  be  anciently 
granted,  but  makes  no  averment  for  the  r-efidue.     The  plaintiff, 
in  bar  of  the  avowry,  pleads  the  ftatute   i  Eliz.  c,  19.  and  fays, 
that  the  pafturage  was  never  granted  before,  and  derives  a  title  to 
himfelf  under  the  prefent  bifhop,  fucceflbr  to  the  grantor.     In 
this  cafe  it  feems  to  be  agreed  by  all,  that  if  the  new  additional 
fees  had  been  in  another  claufe,  diftinft  from  the  grant  of  the 
ofHce  and  five  marks  ;  or  had  been  granted  for  another  confider- 
ation  ;  or,  if  the  bifliop  had  granted  the  office  and  five  marks  for 
him  and  his  fuccefTors,  and  had  granted  the  pafturage,  and  other 
additional  fees,  during  his  own  life  only;  that  in  thefe  cafes  the 
grant  had  been  good,  for  the  ancient  office  and  fee,  to  bind  the 
fuccelTor,  but  not  for  the  additional  fees  :    or,    if  the  grant  of 
the    office  had  been  with  a  fee  of  5  /.,    where  the  ancient   fee 
was  but  five  marks ;  there,  the  grant  being  entire  would  have  been 
void  in  toto  againft  the  fuccefTor  :  but  whether  thefe  grants  were 
diftincl  or  entire  feemed  th.e  only  difpute  in  the  cafe  ;  wherein  the 
court  was  divided ;  two  judges  holding  that  they  were  feveral  and 
diftindl,  and  two,  that  they  were  entire  and  depending  on  each 
Other,  and  therefore  void  in  the  whole  againft  the  fucceflbr.     But 
a  variation  in  the  days  of  payment  of  the  ancient  fee,  as  if  it  were 
formerly  payable  at  one  day,  and  be  now  referved  payable  at  two, 
will  not  vitiate  the  grant. 

In  replevin,  defendant  avows  upon  a  grant  to  him  by  the  dean  Brownl. 
and  chapter  of,  i^c.  of  the  office  of  caterfhip  of  the  church  for  ^^^-  ^""i" 
life,  with  an  annuity  of  6  /.  per  annum^  for  the  exexxifing  thereof,  Pa[feJ' 
and  a  claufe  of  diftrefs ;  and  avows  for  the  annuity,  and  avers, 
that  it  was  an  ancient  office  pertaining  to  the  dean  and  chap- 
ter, Is'c.y  but  does  not  aver  that  the  annuity  was  an  ancient  annu- 
ity:  the  defendant  pleads  13  Eli%.  c.  10.  l^c.  and  fliewsthe  death 
of  the  dean  grantor,  and  the  election  of  another,  l^Cy  and  upoa 
demurrer  adjudged,  that  the  grant  was  I'oid. 

The  biftiop  of  Landaff^  in  1672,  granted  the  office  of  Chancel-  4  Mod.  16, 
lour  of  his  diocefe  to  A,  and  B.  and  the  furvivor  of  them  for  life,  ![7»  ^^• 
and  this  was  confirmed  by  the  dean  and  chapter ;  and  now  A.  being  ^jan. 
dead,  it  became  a  queftion,  "Whether  this  grant  to  two  were  good  Show.  2SS. 
againil  the  fucceflbr?    And  the  court  held,  that  if  it  had  been  an-   ^  saik'^"^?" 
ciently  fo  granted,  it  would  bind  the  fucceflbr  ;  and  to  prove  it  pi.  j.  "     ^' 
anciently  fo  granted,  four  grants  were  produced,  three  of  which  Carth.  213. 
were  made   in  the  tim.e  of  one  biffiop,  and  the  laft  in  the  year 
1620,  from  which   time  to  this  prefent  grant  in  1672  no  fuch 
grant  to  two  had  been  made  ;  and  the  firft  of  thefe  grants  was 

about 
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about  50  years  after  i  Eli%.  c.  19.,  yet  the  court  held  this  fufficient 
evidence  to  prove  this  office  anciently  grantable  to  two,  before  the 
ftatute    I  Eliz.  c.  19.  (as  the  prefcription  muft  be  to  warrant  it ;) 
Supra,         and  one  Ridley  s  cafe  w^as  mentioned  of  the  office  of  regiftrar  of 
sLev.  136.     Brijloly  wherein  my  Lord  Hals  was  of  opinion,  that  if  it  could  be 
fhewn,    that  fuch  grants  were  made  fome  time  after  the  firfl 
Eliz.-c.  19.  it  v/ould  be  an  evidence  that  fuch  were  alfo  made 
before  the  ftatute  ;  and  upon  a  fpecial  verdidl  finding  this  matter, 
the.court  gave  judgment  accordingly,  that  the  grant  was  fufficiently 
warranted  by  ancient  ufage,  and  had  no  great  regard  to  the  objec- 
tion of  its  being  a  judicial  office,  which  cannot  by  law  be  granted 
to  two,  being  fupported  by  fuch  ufage,  and  no  diminution  of  the 
fucceiTor's  revenue,  which  thofe  ftatutes  were  made  to  fecure. 
10 Co.  5S,         Some  hold,  that  when  fuch  ancient  office  and  ancient  fee  are 
9-    E"'^       granted  together,  with  fome  new  additional  fees,  yet,  if  the  diftrefs 
otife7s'hoid,  ^5^'^  avowry  be  only  for  the  ancient  fee,  that  the  avov/ant  need  only 
that  the        make  averment,  for  that  fee  for  which  he  diftrains,  that  it  was 
, avowant        ancient;  and  the  plaintiff,  if  the  other  fees  were  new,  ought  to 
make  aver-    ihcw  it  in  avoidance  of  the  grant ;  for  the  avowry,  being  only  for 
mentforaii,  the  ancicHt  fee,  needs  meddle  with  no  more,  that  being  only'ii^ 

becaufeheis    qugftion. 

in  the  nature     ••■ 

of  a  plaintift",  and  istomake  atitie.     /''«;;:  Cro.  Car.  4S-9,  50.     167,73.77. 

Cro..Car.  In  an  aclion  upon  the  cafe,  for  difiurbing  him  in  the  exercifc 

258.  Jon.  Qf  (.}^g  office  of  commiffiiry  of  the  Bifliop  oi  Lin  coin  y  and  of  official 
Walker  V.  ^o  the  Arclideacon  of  LeiceJIery  upon  not  guilty  pleaded,  it  was 
Sir  John  found,  that  thefe  were  ancient  offices  of  judicature,  always  granted 
Lamb.  j.q  Qj^g  perfon  for  life,  the  one  by  the  biihop,  and  the  other  by  the 

archdeacon,  till  1609,  when  they  were  granted  by  the  bifhop  and 
archdeacon  fcverally  to  A.  and  B.  for  their  two  lives :  and  after 
16 14,  were  like  wife  granted  to  B.  and  C,  with  confirmation  of 
the  biffiop's  grant,  by  the  dean  and  chapter,  and  of  the  archdea- 
con's grant  by  the  biihop,  dean  and  chapter ;  and  tliat  after  the 
death  of  that  biffiop  and  archdeacon,  their  fucceflbrs  feverally 
granted  both  the  faid  offices  to  the  plainiiff;  who,  being  difturbed 
by  C,  brought  this  aclion  and  had  judgment;  for  all  the  court 
held  thefe  offices  parcel  of  the  pofleffions  of  the  bidioprick  and 
archdeaconry,  and  exprefsly  within  the  word  Hereditaments  in  the 
I  Eliz.  c.  19.  £3*  13  Eliz.  c.  ID.,  and  therefore  being  uTually 
granted  in  poffi^ffion,  the  grant  thereof  in  reverfion  is  without  war- 
rant, and  no  neceffity  can  be  urged  for  fo  doing;  and  the  accept- 
ance by  B.  of  the  fecond  grant,  where  C.  was  joined,  was  no  fur- 
render  of  the  firft,  and,  by  confequence,  the  refpeclive  fuccelTors 
were  not  bound  by  thefe  grants,  but  might  lawfully,  as  they  have 
done,  grant  both  thefe  offices  to  the  plaintiff  for  his  life ;  and 
therefore  he  had  judgment. 
Cio.  Car.  But,  where  the  office  of  regiftrar  of  a  biffiop  hath  been  ufually 

179-  555-  granted  as  well  in  reverfion  as  in  poffeffion,  there,  a  grant  to  one 
aRoU.'Abr.  ^f  fuch  office  for  life,  where  by  the  death  or  furrender  of  the 
153.  Young  prefent  officer  it  ffiall  become  void,  is  good,  and  ffiall  bind  the  fuc- 
y.  stowei.     ceiPur,  and  is  not  within  the  rcftraint  of  either  of  the  faid  ftatutes; 

March,  35.  -^  ,  ,-   ■ 
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bscaufe,  being  ufually  fo  granted,  it  might  proceed  at  firfl:  from  a  3  Leon.  31. 
reafon  of  convenience  and  neceflity,  that  the  office  might  always  4 Mod- 279. 
be  kept  full,  and  a  perfon  always  ready  to  execute  it,  for  the  be- 
nefit of  the  king's  fubjedts  ;  for  though  there  is  no  reverfion  of  an 
office,  unlefs  it  be  an  office  of  inheritance,  yet  it  may  well  be 
granted  in  reverfion,  habend.  after  the  death  of  the  prefent  officer- 
which  is  no  more  than  a  provifion  of  a  perfon  to  fupply  it,  when 
it  becomes  void  ;  and  if  fuch  provifion  has  been  ufually  made,  the 
cuftom  and  ufage  gives  fan£lion  to  it.  But  then  fuch  grant  muft 
be  confirmed,  as  is  faid  before ;  and  therefore,  where  fome  books 
hold  fuch  grant  of  offices  in  reverfion  not  good,  it  muit  be  taken 
with  this  diverfity,  that  they  have  not  ufually  been  fo  granted,  but 
only  in  polTeffion,  and  then  to  grant  them  in  reverfion  is  not  war- 
ranted by  the  cuftom,  nor  {hall  bind  the  fuccelFor. 

But  in  the  laft  cafe,  where  the  office  of  regiftrar  was  granted  Cro.  Car. 
hy  the  bifhop  to  an  infant,  then  about  eleven  years  of  age,  habend.  -79-  555« 
after  the  death  or  furrender  of  the  prefent  officer,  exercend.  per Je  V'J^  ,j 
I'elfiiffic.  depiit.  fuum  cum  vadiis,  Sic.  and  when  the  tenant  for  life  2  Rofi. 
died,  the  grantee  in  reverfion  was  then  thirty  years  of  age ;  all  ^^^-  ^^S* 
the  court  held  his  infancy,  at  the  time  of  the  grant,  no  caufe  to 
avoid  it  j  becaufe,  at  the  time  it   fell  into  pofleffion,  he  was  of 
fufficient  age   to  execute  it;    and   though  it  had  fallen  vacant 
during  his  minority,  yet,  as  this  cafe  is,  the  grant  would  have 
been  good,  becaufe  it  is  to  be  exercifed  per  fe  vel  per  fiific.  depu- 
tat. J  Sec.  and  therefore  though  he  were  not  capable  of  exercifing  it 
himfelf,    (as  writing  and  a  little  Latin  would  fufficiencly  quaiify 
him  for,    it  being  only  to  v/rite  and  regifter  a6ls  done  in  court,) 
yet  he  might  have  put  in  a  fufficient  deputy  ;   and  therefore  they 
denied  the  opinion  Co.  Lit.  3.  b.   that  the  grant  of  the  office  of 
fteward  of  the  court  of  a  manor,  either  in  pofleffion  or  reverfion, 
to  an  infant  was  void,  as  incapable,  and  wanting  knowledge  to 
exercife  it,  unlefs  it  were  to  be  underftood  that  there  was  no  claufe 
of  exercifing  it,  perfe  'velfiific.  deputat.^  and  that  the  infant  him- 
felf vvas  of  fuch  tender  age,  that  by  no  intendment  he  was  capable 
of  exercifing  it  himfelf.     But   they  held,   that  {a)  if  there  were  {a)V:de(Zro. 
fuch  claufe,  then  it  would  be  good,  and  he  might  appoint  a  fuffi-  \f-  '^* 
cient  deputy  ;  and  if  he  did  not,  it  would  be  a  forfeiture  of  his  j'^^'o  \'^ 
office,  notwithftanding  his  infancy  j  and  of  the  fufficiency  of  the  SCo.  44. 
deputy  the  lord  of  the  manor,  or  judge  of  the  court,   were  to  be 
judges  ;  and  if  the  deputy  (hould  mifdemiean  himfelf,  or  prove 
unfkilful  in  his  office,  it  would  be  a  forfeiture  at  the  infant's  peril; 
and  this  feems  to  be  the  diverfity  taken  in  the  books.     Befides,  if 
the  cafe  in  Co.  Lit.  be  meant  of  the  office  of  fteward  of  a  court- 
leet,  it  may  be  good  law,  becaufe  that  is  a  judicial  office,  which 
perhaps  cannot  be  executed  by  deputy  j  bur,  if  it  be  meant  of  a 
court-baron,  then,  the  general  opinion  of  the  {b)  books  is  againft  (i)  Vide 
it,  which  hold,  that  the  fteward  of  a  court-baron  may  make  a  de-  ^^°\'^^\_ 
puty,  though  there  were  no  exprefs  power  given  him   lor   that  j^'-.'^'jo*,. 
purpofe  ;  ior  tlrat  it  is  an  office  purely  minirterial,  (for  the  fuitors  i25.    Hob. 
are  judges  in  the  court-baron,)  and  eonfiils  in  entering  plaints,  g"^'*"^"- 
furrenders,  admittances,  ^V.  in  the  nature  of  a  regiilrar;  and  j-,c.  isi. 

though 


though  an  infant  fliould  have  the  ftewavcKhip  of  both  courts,  viz, 
the  court-leet  and  court-baron  together,  and  that  he  fhould  be 
incapable  to  exercife  that  of  the  court-leet,  and  therefore  the 
grant  thereof  to  him  fhould  be  void  j  yet  for  the  court-baron  the 
grant  would  continue  good,  and  he  might  cither  exercife  it  in 
perfon,  or  by  a  fufficient  deputy.  And  perhaps  upon  this  diver- 
fity  the  books  may  be  reconciled  ;  for  they  agree,  that  if  an  office 
of  judicature  or  learning  be  given  to  a  man  utterly  incapable  of  it, 
no  claufe  of  exercifing  it  by  deputy,  or  otherwife,  will  mend 
the  cafe,  or  make  the  grant  good  ;  for  it  muft  radically  veil  in  the 
grantee  before  it  can  go  in  title  of  procuration,  or  deputation,  to 
another. 
Koy,  153.  But  where  the  dean  of  Wind/or j  having  ordinary  jurIfdi£lion, 
Prebend  of  ^y  ^jggj  made  fuch  a  one  his  commiflary,  which  was  confirmed 
ley's  eafe.  by  the  dean  and  chapter,  yet,  after  his  death,  it  was  held  the 
fucceflbr  was  not  bound  thereby,  becaufe  this  was  a  judicial  office 
and  authority  ;  which,  though  it  may  be  exercifed  by  a  fubftitute, 
yet  it  is  in  law  in  the  ordinary  himfelf ;  and  though  excommunica- 
tion, probate  of  teftaments,  and  fuch  like,  may  be  tranfa<£led  by 
the  commiflary,  yet  it  muft  be  in  the  name  of  the  ordinary,  and 
if  the  fubftitute  offends,  the  ordinary  Ihall  be  puniflied.  And 
therefore  this  grant  can  continue  no  longer  than  the  ordinary 
himfelf  who  grants  it ;  for  if  it  (hould  bind  the  fucceffor,  then  he 
could  not  remove  him,  though  he  were  anfwerable  for  his  a6ls 
and  offences ;  which  would  be  hard ;  therefore  this  grant  deter- 
mines with  the  death  or  remotion  of  the  ordinary,  and  then  no 
confirmation  can  make  it  good  after;  and  the  archbifhops,  in  their 
feveral  provinces,  have  the  ordinary  jurifdidliony^fl'^  vacante  -,  and 
17E.  3.  23.  the  archbiftiop,  dean  and  chapter,  cannot  grant  the  jurifdiclion  of 
guardian  of  the  fpiritualties  after  the  death  of  the  biiliop  ;  which 
is  a  ftronger  cafe, 

(E)  Of  the  Ceremony  requlfite  to  a  complete  Cre- 
ation or  Grant,  and  of  the  Oaths  required  by 
Statute. 

Roll.  Abr.    "\ IT" Herever  the  right  of  granting  and  erefting  new  offices  is 
Co^  izr  vefted  in  the  king  as  the  head  and  fountain  of  juftice,  he 

2  Sid.  137.    niuft  ufe  proper  words  for  that  purpofe  ;  as,  in  the  erection  of  a 


Dyer,  200.    new  office  the  words  erigimus,  conjUtuimus^  &c.  muft  be  made  ufe 

th 
ice 
grant  by  the  word  conceffimus  is  good. 


V        \    r  o   —     '   — ;/ —  J    -    ' 

Hard".  i*-*r      ^^'  ^"'^  ^^  ^^^^  \ittn  adjudged,   that  the  word  conceffimus  is  not 
fufficient,  unlefs  there  be  an  office  already  in  being,  and  then  a 


Mod.  123.         If  an  officer  be  created  by  letters  patent,  he  is  a  complete  offi- 
cer before  he  is  fworn,  and  before  any  invcftiture. 
Leon.  248.        But  if  a  perfon  be  created  herald  at  arms,  invcftiture  is  necef* 
Coflf*!  Roiu    ^^'7  ^^^0^^  lie  is  a  complete  officer. 

Abr.  154. 

^ITd*'^"         ^^  office,  being  a  thing  v/hich  lies  in  grant,  cannot  regularly 

5Mod.3S3!  ^^  granted  or  transferred  from  one  to  another,  but  by  deed  duly 

executed. 
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executed,  which  is  an  inflrument  the  law  hath  appointed  inflead 
of  livery. 

But  it  is  faid,  that  one  may  retain  (a)  a  fteward  to  keep  his  Co.Lit. 6i. 
court-baron  and  court4eet  without  deed,  and  that  fuch  retainer  ^• 
fhall  continue  until  he  be  difcharged.  thouTht^'' 

that  ftewards  without  deed  cannot  take  furrenders  out  of  court.  Godb.  142.  and  iLd.  Rajm.  icg* 
But  this  hath  been  frequently  denied,  and  indeed  feems  unfupported  by  any  good  reafon.  Cro.  Jac.  526. 
Com.  Rep.  83.  Haigr.  Co.  Lit.  59.  a.  n.  6.  [a)  That  a  corporation  may  make  a  bailift'  without 
deed,  tit.  Corporations,  Ltttcr  (E).  [But  a  patent  is  neceffary  Co  the  making  of  Ilev/ards  of  the  king's 
manors.     Co.  Comp.  Cop.  56.  §  45-] 

Alfo  it  hath  been  adjudged,  that  a  parol  appointment  of  clerk  Carth. 426. 
of  the  peace  by  the  ci//Ios  rotulorum^  by  the  words  following,  fpoken  2.  Saik.  467. 
in  open  court,  is  good,    I  do  nominate  the  faid  VHiW^^  Ow&n  to  be  5  Mod.  326. 
clerk  of  the  peace  ^  according  to  the  acl  of  parliament.     But  in  B.  i?.,  Sa.idersv. 
though  the  parol  appointment  was  held  good,  yet  that  court  re-  ^^Md 
verfed  the  judgment,  becaufe  the  form  of  the  words  ufed  in  the  200.  s.'c. 
nomination  were  infufficient ;  for  he  did  not  name  any  certain  Lili.  Entr. 
county  of  which  he  ftiould  be  clerk  of  the  peace,  nor  diftinguifh  ^^^'  ^'*^* 
which  (latule  he  intends  ;  for  there  are  two  ftatutes  which  con- 
cern this  matter,  vi-z.  37  i/.  8.  c.i.  §3.  and  i  W.  t^  M.Jlat.  1. 
f.  21.  §  5.  and  moreover  by  his  adding  this  word,  viz.  faid  Philip 
Owen,  it  is  altogether  infenfible.     But  the  judgment  of  B.  R,  was 
reverfed  in  the  Houfe  of  Lords. 

By  the  13  Car.  2.  fat.  2.  c.  i.  it  is  enafted,    **  That  no  per-  (3)  it  hath 
**  fon  fhall  be  placed,  ele6led,  or  chofen  to  any  office  or  place  of  •'^enadjudg- 
**  mayor,  alderman,  recorder,  bailiff,  town-clerk,  common  council  no'excufe 
**  man,  or  other  office  of  magiftracy,  place  of  truft,  or  other  em-  that  the 
**  ployment  relating  to  the  government  of  any  city,  corporation,  °*r'^^„^g'^j 
**  borough,  cinque-port,  or  other  port-town,  who  fhall  not  have  5Mod.  316^ 
**  received  the  facrament  according  to  the  rites  of  the  church  of  2  Jon-  '^i' 
**  England,  within  one  year  next  before  fuch  ele£lion ;  and  that  .\  vvhich 
**  every  perfon  fo  placed  or  elected  fhall  take  the  oaths  of  allegi-  makes  it  nc- 
<*  ance  and  fupremacy  at  the  fame  time  when  the  oath  for  the  ceffary  in  a 
**  due  execution  of  the  faid  office,  ^c.   fhall  be  adminiftered ;  )^^^^"^°j* 
**  and  that  the  faid  oaths  fliall  be  adminlflered  and  {b)  tendered  fetting  fortli 
•*  by  thofe  who  adminilter  the  oath  of  office  ;  and  in  default  of  ^^^^  t^"f 
*'  fuch,  by  two  [c)  juftices  of  peace  of  the  corporation  ;  and  that  take' the  "° 
*'  in  default  hereof  every  fuch  election,  placing,  and  choice  fliall  oaths  before 
*'  be  void."  f^  "^'y^;* 

C*  f.  to  add, 
that  he  did  not  take  them  before  two  juftices  of  peace.     5  Mod.  317.     2  Salk.  xz%.   pi.  3. 

fBut  now  by  flat.  5  G.  I.  f.  6.  for  quieting  and  eflablifliing  cor- 
porations, it  is  enadled,  "  That  all  perfons  in  the  a6tual  pofleffion 
**  of  any  office  that  were  required  by  the  above  a«St  to  take  the 
"  facrament  within  one  year  next  before  their  eietSlion  into  fuch 
**  office  fhall  be  confirmed  in  their  feveral  offices,  and  ffiall  be  in- 
**  dem.nified  and  difcharged  from  all  incapacities  and  penalties 
"  arifing  from  fuch  omiffion  j  and  that  none  of  their  a£l:s  fliall  be 
*'  queftioned  by  reafon  of  fuch  omiffion  j  nor  ffiall  any  perfons 
*^  who  ffiall  be  hereafter  placed  or  elected  in  or  to  any  of  the  of- 
"  fices  aforefaid,  be  removed  by  the  corporation,  or  otherwife 

<'  profecuted 


J 0,0  iDffice^  eiiD  OWicm. 

(a)  ]f  nei-  "  profccuted  for  or  by  reafon  of  fuch  omiffion  ;  nor  Ihall  any  m^ 

therof  thefe  <(  capacity,  difabiiity,  forfeitui^e,  or  penalty,  be  incurred  by  reafpn 

hlppenor^  "  ^^  the  fame,  unlefs  fuch  perfon  be  fo  removed,  or  fuch  profecu- 

within  he  «  tiou  be  commcnccd  {a)  within  fix  months  after  his  eledlion." 

time  limited, 

the  eledlion  becomes  abfulu'e  and  Bnavoidab'.e;  for  the  ftatute  operates  rather  as  a  protection  to  the  pof= 

fclfion,  than  as  a  bar  to  the  remedy,     i  Bl.  Rep.  229.     2  Burr.  loi  5.     Cbwp.  539. 

However,  by  i  G.  \.  Jlat.  i.  c.  13.  amended  by  2  G.  2.  c.  31. 
iSi^G.  2.  c.  26.  all  perfons  who  bear  any  office  civil  or  mili- 
{V)  As  re-     tary,  ^c.  (hall  take  the  oaths  of  allegiance  and  fupremacy  {l\  and 
cited  in         ^^  ^^^  of  abjuration.     And  all  perfons  who  v/ere  before,  fhall 
J.    '.^'         ftill  continue,  obliged  to  receive  the  facrament ;  and  fiiall  fubfcribe 
the  dodlrine  againit  tranfubftantiation.     And  by  iiG.  i.  f.  4. 
§  4.  mayors,  bailiffs,  or  other  chief  officers  of  corporations,  elecSted 
purfuant  to  the  directions  of  that  ftatute,  fliall  take  the  oaths  by 
law  required  at  the  time  of  their  admiffion  into  fuch  office,  hefor€ 
fuch  officer  as  fhall  prefide  at  fuch  eleClion.] 
{Theafls  By  the  25  Car.  2.  c.  2.  (commonly  called  the  Teft  A6i)  it  Is 

which  are  enabled,  "  That  all  officers  civil  and  military,  (except  thofe  of  in- 
'afTed  to  in-  *'  heritance  appointing  fufficient  deputies,)  and  all  who  have  any 
cemrify  "  fee,  l^c.  by  patent  from  the  king,  (except  fuch  as  fliall  be 
perfons  in  «  granted  for  valuable  confideration  for  life  or  years,  and  not  re- 
LvTomi't-  "  ^^1^^  t°  ^"y  office  or  place  of  truft,)  and  alfo  all  who  have  any 
fed  to  quaii-  "  place  of  truft  or  employment  in  the  king's  houfehold,  fhall  take 
fythem-  c<  {i^g  oaths  of  allegiance  and  fupremacy,  and  teft,  the  next  term, 
the  effeft^of  "  ('"  ^^  King's  Bench  or  Chancery,  or  quarter  feffions,)  and  re- 
repealing  «  ceive  the  facrament  within  three  months,  and  give  in  a  certifi- 
thisfaiutary  <«  ^^^^  thereof,  proved  by  two  witnelTes,  to  the  court  wherein 
(A  It  haih  "  they  take  the  faid  oaths  ;  and  in  cafe  of  negleft,  fhall  be  dif- 
bsenadjudg-  <«  ablcd  to  hold  the  faid  offices,  ^c.  and  (c)  forfeit  five  hundred, 
'^erfonf  fo^*   *'  pounds,  cxcept  feme  coverts,  dff^." 

difabled  lofe  only  their  right  to  the  profits  of  their  offices  from  the  time  of  fuch  difabiiity,  but  that  they 
lofe  nothing  vefted  in  them  tiefore.     Lutw.  910. 

(J)  It  hath  But  it  is  provided  by  the  laft-mentloned  ftatute,  '*  That  the 
been  made  a  "  faid  a6l  fhall  not  extend  to  conftables  or  churchwardens,  or 
fw^>Y,whe-  (£  ,  M  ^^^1^  j-j,g  inferior  civil  officers,  or  to  a  baiUffof  a  manor  or 

tner  It  ex-  ^    '  -,,.,  .  _,  ,, 

tends  to  the  "  lands,  or  fucii  like  private  officers. 

Cenfor  of  the  College  of  Phyficians  i"     5  Mod.  431. 

a  Jon.  Si.  Though  the  words  of  the  above  a6t  of  13  Car.  2.  are  fo  very 
"37-  ftrong,    as  to  make  fuch  election,  feV.  void,  and  thofe  of  the 

242.  "  '  25  Car.  2.  to  make  fuch  perfons  difabled  in  law  to  all  intents  and 
2 Mod.  195.  purpofes  whatfoever,  to  have,  occupy,  or  enjoy  the  faid  offices; 
66^^68'^°^  yet  it  hath  been  ftrongly  holden,  that  the  a61:s  of  one  under  fuch' 
721.  '  a  difabiiity,  being  inftated  in  fuch  an  office,  and  executing  the 
Hawk.  p.c.  fame  without  any  objection  to  his  authority,  may  be  valid  as  to 
JO  Mod  ftrangers  j  for  othervv^ife,  not  only  thofe  who  no  way  infringe' 
185.  Ld.  this  law,  but  even  thofe  whofe  benefit  is  intended  to  be  advanced 
Raym.  299.  by  it,  might  be  fufferers  for  another's  fault,  to  which  they  are  no 
way  privy  j  and  one  chafm  in  a  corporation,  happening  through 
the  default  of  one  head  officer,  would  perpetually  vacate  the  a6ls 

6  of 
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of  all  others,  whofe  authority  in  refpeft  of  their  admlfTion  into 
their  offices,  or  otherwife,  may  depend  on  his. 

[The  defign  of  the  ftatute  of  13  Car.  2.  was  to  exclude  men, 
who  were  not  of  the  church  of  England^  from  all  offices  which 
concern  the  government :  and  is  to  be  confidered  as  prohibitory 
upon  the  eledlors  quoad  fuch  perfons.     A  diflenter  therefore  being 
ineligible  to  fuch  office,  cannot  of  courfe  be  fined  for  refufing  to 
accept  it.     Upon  this   fimple  point,  however,  there  hath  here- 
tofore been  fome  difference  of  opinion  [a).     And  it  became  necef-  {a)  Lar- 
fary  to  appeal  to  the  court  of  fovereign  juiifdi(ftion,  in  order  to  "'o°<l's  cafe, 
fettle  the  law  upon  it.     That  was  done  in  the  cafe  of  Harrifon  v.  Jg^.'^'^Mod.' 
Evans  [b)^  which  cafe  was  as  follows  : — In  1748,  the  corporation  269- 
of  Lo?jdon,  by  a  bye-law,   impofed  a  fine  of  fix  hundred  pounds  ^"''^ford 
upon  every  perfon,  vv^ho,  being  ele£led,  fliould  refufe  to  ferve  the  cwke^' 
office  of  fheriff.     The  plaintiff,  the  Chamberlain  of  London^  levied  ^  Venr.247. 
debt,  in  the  fheriff's  court,  againft  the  defendant  for  the  penalty.  g"V' 
The  defendant  pleaded  the   13  Car.  2.  averring,  that  he  was  a  zittx.^ii^\i 
Proteftant  diffenter  within  the  toleration  aft  i  b^  2  IF.  ijM.  c.  I'S.  '  Wiif,  18. 
of  fcrupulous  confcience  ;  and  therefore  had  not  received  the  fa-  if^^  '^"'■n'* 
crament.     The  plaintiff  replied  the  5  G.  i.  which  confirms  mem-  ed'it.'iS5.* 
bers  of  corporations  in  their  refpeftive  offices,  although  they  have  ^  ^'^-  P'^*. 
not  received  the  facrament  according  to  the  diredlions  of  13  Car.  2. 
To  this  replication  the  defendant  demurred,  and  judgment  was 
given  upon  it  in  favour  of  the  city.     The  defendant  appealed  to 
the  court  of  Huftings,  where  the  judgment  was  affirmed.     A 
fpecial   commiffion   was    fued   out,    dire£l;ed  to    IVilles,  C.  J., 
Parker  C.  B.,  and  Fojler^  Bathtirji,  and   Wilrnoti  J.,  by  whom 
the  judgments  in  the  courts  below  were  unanimoufly  reverfed. 
The  plaintiff  brought  a  v/rit  of  error  in  parliament;  and  on  the 
4th  of  February  1 767,  Lord  Mansfield  with  five  other  judges,  againft 
FerrotY>.^  were  of  opinion,  that  upon  the  fafts  admitted  by  the 
pleadings  in  this  caufe,  the  defendant  fliould  be  allowed  to  objefb 
to  the  validity  of  his  eleftion  to  the  office  of  (lieriff,  in  bar  to  the 
aclion,  by  reafon  that  he  had  not  taken  the  facrament  within  the 
time  limited.] 


(F)  Of  the  Offence  of  Buying  and  Selling  an  Office, 
and  what  Offices  are  prohibited  to  be  thus  dif- 
pofed  of. 

THE  taking  or  giving  Ox  a  reward  for  offices  of  a  publick  na-  sinft.  184, 
ture  is  faid  to  be  bribery.     And  furely,  fays  Havjhins,  nothing  ^^^^-  ^•^' 
can  be  more  palpably  prejudicial  to  the  good  of  the  publick,  than  ,ji.i3  faii  to 
to  have  places  of  the  higheft  concernment,  on  the  due  execution  be  ,naiumjr. 
whereof  the  happinefs  of  both  king  and  people  doth  depend,  dif-  ^l^^l'^i^^^ 
pofed  of,  not  to  thofe  who  are  mod  able  to  execute  them,  but  to  common 
thofe  who  are  moft  able  to  pay  for  them ;  nor  c:-n  any  thing  be  law. 
a  greater  difcouragement  to  induflry  and  virtue,  than  to  fee  thofe  y^^^^^'^g*, 
places  of  truft  and  honour,  which  ought  to  be  the  rewards  of  thofe 

v/ho 


who  by  their  induflry  and  diligence  have  qualified  themfelves  fo? 

them,  conferred  on  thofe  who  have  no  other  recommendation,  but 

that  of  being  the  higheft  bidders  ;  neither  can  any  thing  be  a 

greater  temptation  to  ofRcers  to  abufc  their  power  by  bribery  and 

extortion,  and  other  a£ls  of  injuftice,   than  the  confideration  of 

the  great  expence  they  were  at  in  gaining  their  places,  and  the 

neceility  of  fometimes  flraining   a  point  to  make  their  bargain 

anfwer  their  expectations. 

For  the  ex-        For  which  reafons,  among  many  others,  it  is  exprefsly  enabled 

pofition         ^y   12  Rich.  2.  c.  2.  "  That  the  chanctllour,   treafurer,   keeper 

tbrLrrof    "  of  the  privy  feal,  fteward  of  the  king's  houfe,  the  king's  cham- 

Maccief-       «  berlain,  clerk  of  the  rolls,  the  juflices  of  the  one  bench  and  of 

field's  trial.    „  ^j^g  other,  barons  of  the  exchequer,  and  all  other  that  Ihall  be 

ais^Gvol. '    "  called  to  ordain,  name  or  make  juflices  of  the  peace,  (herifFs, 

477-]  *'  efcheators,  cuflomers,  comptrollers,  or  any  other  office  or  mi- 

"  nifter  of  the  king,  fhall  be  firmly  fworn  that  they  (hall  not  or- 

<'  dain,  name,  or  make  any  of  the  above-mentioned  officers  for  any 

**  gift  or  brokage,  favour  or  afFedlion ;  nor  that  none  that  fueth 

**  by  himfelf,  or  by  others,  privily  or  openly,  to  be  in  any  man- 

*'  ner  of  office,  (hall  be  put  in  the  fame  office,  or  in  any  other, 

*«  but  that  they  make  all  fuch  officers  and  minifters  of  the  bcft 

«'  and  moft  lawful  men,  and  fufficient,  to  their  eftimation  and 

**  knowledge." 

And  by  the  4  H.  4.  c.  5.  it  is  enafted,  "  That  no  fheriff  fhall 
**  let  his  bailiwick  to  farm  to  any  man  for  the  time  that  he  occu- 
**  pieth  fuch  office." 

But  the  principal  ftatute  relating  to  this  matter  Is  the 
^Iff  6  E.6.  c.  16.  which  is  i:erhatiin  as  follows,  §  i.  **  For  avoid- 
*'  ing  of  corruption  which  may  hereafter  happen  to  be  in  the 
*^  officers  and  minifters  in  thofe  courts,  plcxes,  or  rooms,  wherein 
"  there  is  requifite  to  be  had  the  true  adminiftration  of  juftice,  or 
'*  fervices  of  truft,  and  to  the  intent  that  perfons  worthy  and 
'*  meet  to  be  advanced  to  the  place  where  jullice  is  to  be  mini- 
"  ftered,  or  any  fervice  of  truil  executed,  fhall  hereafter  be  pre- 
**  ferred  to  the  fame,  and  no  other  :'* 

§  2.  *'  Be  it  therefore  enacled,  That  if  any  perfon  or  per  ions 
*'  at  any  time  hereafter  bargain  or  fell  any  office  or  offices,  or  de- 
*'  putation  of  any  office  or  offices,  or  any  part  or  parcel  of  any  of 
**  them,  or  receive,  have,  or  take  any  money,  fee,  reward,  or  any 
**  other  profit,  dire^lly  or  indireclly,  or  take  any  promlfe,  agree- 
**  ment,  covenant,  bond,  or  any  alTurance  to  receive  or  have  any 
*'  money,  fee,  reward,  or  other  profit,  direditly  or  indire6lly,  for 
*'  any  office  or  offices,  or  for  the  deputation  of  any  office  or 
"  offices,  or  any  part  of  any  of  them ;  or  to  the  Intent  that  any 
*'  perfon  fliould  have,  exercife  or  enjoy  any  office  or  offices,  or  the 
*'  deputation  of  any  office  or  offices,  or  any  part  of  any  of  them, 
*'  which  office  or  offices,  or  any  part  or  parcel  of  them,  fhall  in 
*'  anyvvife  touch  or  concern  the  adminiftration  or  execution  of 
**  juftice,  or  the  receipt,  controlment,  or  payment  of  any  of  the 
*'  king's  highnefs's  treafure,  money,  rent,  revenue,  account,  aul- 
**  neage,  auditorQiip,  or  furveying  of  any  of  the  king's  raajefty's 
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honors,  caftles,  manors,  lands,  tenements,  woods,  or  heredita- 
ments, or  any  the  king's  majefty's  cuftoms,  or  any  adminiftra- 
tion  or  neceflary  attendance  to  be  had,  done,  or  executed  in  any 
of  the  king's  majefty's  cuftom-houfe  or  houfes,  or  the  keeping 
of  any  the  king's  majefty's  towns,  caftles,  or  fortrefles,  being 
ufed,  occupied,  or  appointed  for  a  place  of  ftrength  and  defence; 
or  which  ftiall  concern  or  touch  any  clerkfhip  to  be  occupied  in 
any  manner  of  court  of  record  wherein  juftice  is  to  be  minifter- 
ed  ;  that  then  all  and  every  fuch  perfon  and  perfons,  that  fhall 
fo  bargain  or  fell  any  of  the  faid  office  or  offices,  deputation  or 
deputations,  or  that  fhall  take  any  money,  fee,  reward,  or  pro- 
fit, for  any  of  the  faid  office  or  offices,  deputation  or  deputa- 
tions, of  any  of  the  faid  offices,  or  any  part  of  any  of  them, 
or  that  fhall  take  any  promife,  covenant,  bond,  or  aflurance  for 
any  money,  reward,  or  profit,  to  be  given  for  any  of  the  faid 
office  or  offices,  deputation  or  deputations  of  any  of  the  faid 
office  or  offices,  or  any  part  of  any  of  them,  fhall  not  only  lofe 
and  forfeit  all  his  and  their  right,  intereft,  and  eftate,  which 
fuch  perfon  or  perfons  (hall  then  have  of,  in,  or  to  any  of  the 
faid  offiCe  or  offices,  deputation  or  deputations,  or  any  part  of 
any  of  them,  or  of,  in,  or  to  the  gift  or  nomination  of  any  the 
faid  office  or  offices,  deputation  or  deputations,  for  the  which 
office  or  offices,  or  for  the  deputation  or  deputations  of  which 
office  or  offices,  or  for  any  part  of  any  of  them,  any  fuch  per- 
fon or  perfons  ffiall  fo  make  any  bargain  or  fale,  or  take  or  re- 
ceive any  fum  of  money,  fee,  reward,  or  profit,  or  any  promife, 
covenant,  bond,  or  aflurance  to  have  or  receive  any  reward, 
money,  or  profit ;  but  alfo  that  all  and  every  fuch  perfon  or 
perfons  that  fhall  give  or  pay  any  fum  of  money,  reward,  or 
fee,  or  fhall  make  any  promife,  agreement,  bond,  or  alTurance 
for  any  of  the  faid  offices,  or  for  the  deputation  or  deputations 
of  any  the  faid  office  or  offices,  or  any  part  of  any  of  them, 
fhall  immediately,  by  and  upon  the  fame  fee,  money,  or  reward 
given  or  paid,  or  upon  any  fuch  promife,  covenant,  bond,  or 
agreement  had  or  made  for  any  fee,  fum  of  money,  or  reward, 
to  be  paid  as  is  aforefaid,  be  adjudged  a  difabled  perfon  in  the 
law  to  all  intents  and  purpofes  to  have,  occupy,  or  enjoy  the 
faid  office  or  offices,  deputation  or  deputations,  or  any  part  of 
any  of  them,  for  the  which  fuch  perfon  or  perfons  ffiall  fo  give 
or  pay  any  fum  of  nwney,  fee,  or  reward,  or  make  any  pro- 
mife, covenant,  bond,  or  other  afTurance  to  give  or  pay  any 
fum  of  money,  fee,  or  reward.'* 

§  3.  "  It  is  further  enaded.  That  all  and  every  fuch  bargains, 
fales,  promifes,  bonds,  agreements,  covenants,  and  afliirances, 
as  be  before  fpecified,  ffiall  be  void  to  and  againft  him  and 
them  by  whom  any  fuch  bargain,  fale,  bond,  promife,  cove- 
nant, or  afTurance  ffiall  be  had  or  made." 
§  4.  *'  Provided  always,  that  this  adl,  or  any  thing  therein  con- 
tained, ffiall  not  in  anyv/ife  extend  to  any  office  or  offices 
whereof  any  perfon  or  perfons  is,  are,  or  ffiall  be  feifed  of  any 
eftate  of  inheritance  ;  nor  to  any  office  gf  parkerffiip,  or  of  the 
Vol.  V,  O  "  keeping 
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*^  keeping  of  any  park-houfe,  manor,  garden,  cliafe,  or  foreft,  or  to 
<*  any  of  them ;  any  thing  in  this  a£l  heretofore  mentioned  to 
*'  the  contrary  thereof  In  anywife  notwithftanding," 

§  5.  "  Provided  alfo,  that  if  any  pcrfon  or  perfons  do  hereafter 
**  olFend  in  any  thing  contrary  to  the  tenor  and  cfTecl  of  this  aft, 
"  yet  that  notwithftanding,  all  judgments  given,  and  all  other  adi 
**  or  a£ls,  executed  or  done,  by  any  fuch  perfon  or  perfons  fo  of- 
"  fending  by  authority  or  colour  of  the  office  or  deputation, 
*'  which  ought  to  be  forfeited,  or  not  occupied,  or  not  enjoyed, 
*'  by  the  perfon  fo  offending,  as  is  aforefiid,  after  the  fald  offence 
*'  fo  by  fuch  perfon  fo  committed  or  done,  and  before  fuch  per- 
"  fon  fo  offending  for  the  fame  offence  be  removed  from  the  ex- 
"  ercife,  adminiftration,  and  occupation  of  the  fald  office  or  de- 
**  putation,  fiiall  be  and  remain  good  and  fuilicicnt  in  law  to  all 
*'  intents,  conflruftlons,  and  purpofes,  in  fuch  like  manner  and 
*'  form  as  the  fame  fnould  or  ouglit  to  have  remained  and  been,  if 
*'  this  acl  liad  never  been  had  or  made. 

"  Provided  alfo,  that  this  acl  fnall  not  extend  to  be  prejudicial 
*'  or  hurtful  to  any  of  the  Chief  Juftlccs  of  the  king's  courts, 
*'  commonly  called  the  King's  Bench  or  Common  Pleas,  or  to  any 
*'  of  the  Jufllces  of  afiife  that  now  be,  or  hereafter  fhall  be  ;  but 
^*  that  they  and  every  of  them  may  do  in  every  behalf,  touching 
*'  or  concerning  any  office  or  offices  to  be  given  or  granted  by 
**  them  or  any  of  them,  as  they  or  any  of  them  might  have  done 
**  before  the  making  of  this  zt\  ;  any  th.ing  above  mentioned  to 
*'  the  contrary  in  anywife  notwithflandlng." 

In  the  conRrucllon  of  the  lail-mentioned  flatute  the  following 
opinions  have  been  holden  : 
Cro.Jac.  I.  That  the  offices  of  Chancellour,  Regiflrar,  and  CommlfTiiry 

^y\      -     in  ecclcfiafllcal  courts  are  within  the  meaning  of  the  flatute,  in- 

3lnft.  148.        r  ^  1     r  1  1       i  •  1  •    i 

12C0. 7S.  almucri  as  tfioie  courts  do  not  only  determine  matters  whicli  are 
Saik.  46S.  brought  before  them /)>•(? /2//?//^  ^;/zw.?,  but  alfo  have  the  decifion 
tLcv  2S  °^  difputes  concerning  the  lawfulnefs  of  matrimony,  and  legiti- 
zVent.  187.  mation  of  children,  which  toucli  the  inheritance  of  the  fubjedl: ; 
267.  and  alfo  hold  plea  of  legacies  and  tithes,  t3'c.  in  which  refpedls 

they  are  courts  of  juftice. 
iLcv.  151.       2.  It  hath  been  adjudged,  that  offices  In  fee  are  out  of  the  fla- 
Ru/dle        -tiite:  fo,  if  the  king  be  feifed  in  fee  of  a  bailiwick,  and  he  de- 
mife  the  fame  to  ^.  who  demifes  to  B.  rendering  rent,  the  demife 
to  B.  is  not  within  the  flatute  j  for  offices  in  fee  being  excepted 
out  of  the  ftatute,  under-leafcs  of  fuch  offices  are  alfo  excepted 
inclufively. 
-■^uift.  91.       3.  It  hath  been  refolved,  that  the  place  of  cofferer  Is  within 
sir  Arthur     thls  fi;atute,  and  a  perfon  having  once  purchafed  this  place  is  for 
cafe?"co,      ^^'^^  dlfabled  to  enjoy  the  fame ;  and  that  the  king  is  bound  by- 
Lit,  234.       this  ftatute. 

S.  C.  and  there  faid,  that  the  king  could  not  difpenfe  with  this  flatute  by  any  noa  obflante,  Cro.  Tac. 
385.  S.C.  cited.  ■^ 

4.Leon.  :|3.        4.  It  hath  been  agreed,  that  the  fale  of  a  bailiwick  of  a  hun- 
caf  °      ^  .  '^'^^^  is  not  v/Ithin  the  ftatute,  for  fuch  an  office  doth  not  concern 
4  Mod  223'.  t'^s  admiiiiitration  of  jufticV,  nor  is  it  an  office  of  trufl, 
S.C.  cUcJ.'  5.  If 


5.  If  ^.  being  furveyor  of  the  cuftoms,  agrees  with  B.  that  B.  z  And.  55. 
Iliall  be  his  deputy,  and  that  in  confideration  thereof  5.  {hall  pay  ^°^'  ^""'.'j* 
ji.  600/.  and  100/.  annually,  and  it  is  further  agreed,  that  ^.  ^*  °  ^  '  ' 
will  furrender  his  patent,  and  procure  a  new  one  in  the  name  of 

^.  and  B.f  which  is  done  accordingly,  and  B.  gives  j^.  a  bond  for 
performance  of  the  whole  agreement ;  the  bond  is  void,  as  being 
within  this  flatute  ;  for  though  part  of  the  condition,  fuch  as 
procuring  a  new  patent,  ts'r.,  may  not  be  void  within  the  fla- 
tute, yet  being  joined  with  that  which  is  fo,  it  makes  the  whole 
void. 

6.  It  hath  been  adjudged,  that  a  feat  in  the  Six-Clerks  Office  Pafch.26. 
is  not  within  the  ftatute,  being  a  minifterial  office  only  ;  and  they  ^^'-  ^- '" 
are  but  under-clerks,  who  have  fo  much  a  fheet  for  copying,  ^c.  ro'wv.Reyl 
But  one  judge  held  it  notfaleable  at  common  law,  for  the  follow-  noid. 

ing  reafons  ;  i/?,  Difcouragement  of  merit  and  Induflry.  id/y,  Its 
being  the  occafion  of  extortion  and  exaction  of  exceffive  fees. 
3^/y,  From  its  being  a  great  chai'ge  to  fuits.  4/^/y,  It  exempts 
the  perfons,  who  enter  by  thefe  means,  in  a  great  meafure  from 
the  due  regulations  under  which  they  ought  to  be ;  for  they  are 
not  fo  eafily  removed,  as  if  they  were  at  the  will  of  him  who  hath 
the  difpofal  of  them. 

7.  It  hath  been  held,  that  this  ftatute  doth  not  extend  to  mili-  Ivev.Aft, 
tavy  officers  (a) ;  and  that  the  7  7F".  ^  M.  which  requires,  that  P^cChan. 
every  commiffion   officer,  before  his    commiffion    is   regiftered,  [(IjiVern. 
fhould  take  the  oath  there  mentioned,  that  he  had  not  directly  or  98-   Nor  to 
indirectly  given  any  thing  for  procuring  the  commiffion,  but  the  ^  ^P"'  " 
ufual  fees,  extends  only  to  horfe,  foot,  and  dragoons,  but  not  to  5.  Ver'n.308. 
the  marines.  ^^-  '^^"'P* 

Talb.  140. 
But  fee  I  H.  Bl.  326.,  where  Ic  is  fald  by  Lord  Loughborough,  C  J.  that  thh  cafe  in  2  Vein,  is  con- 
trary to  an  evident  principle  of  law.     And  clearly,  if  the  Lords  of  the  Admiralty  were  to  take  money 
for  their  warrant  to  appoint  a  perfon  to  be  a  purfer,  it  would  be  criminal  in  the  corrupter  and  corrupted, 
Purdy  V.  Stacey,  5  Burr.  2698.] 

8.  It  hath  been  adjudged,  that  the  fale  of  the  deputation  of  4^0^.222; 
the  office  of  Provoft  Marfhal  of  Jamaica^  is  not  within  this  fta-  '^^^X.\\ 
tute  ih)  \  becaufe  this  flatute  does  not  extend  to  the  plantations.      caidy, 

a  Ld.  Raym.  1245.  S.  C.  cited,     {b)  2  Mod.  45.  S.  P.   undetermined,  and  there  faid  arguendo,  that  fo 
good  a  law  ihould  have  as  extenfive  a  conltru£\ion  as  poOibls. 

9.  In  a  writ  of  error  on  a  judgment  in  Ire/and,  it  v/as  held  Trin.9G.2. 
clearly,  that  the  office  of  clerk  of  the  crown,  and  clerk  of  the  'jJacrartV  v. 
peace,  was  within  the  flatute  ;  but  that  this  law  did  not  extend  wickford; 
to  Ireland^  not  being  enabled  there. 

10.  It  hath  been  held,  that  one  who  makes  a  contraifl  for  an  Hob.  75. 
office,  contrary  to  the  purport  of  this  flatute,  is  fo  far  diiabled  to  ^°-^^  ^q^2^' 
hold  the  fame,  that  he  cannot  at  any  time  during  his  life  be  re-  361.    Cro. 
ftored  to  a  capacity  of  holding  it  by  any  grant  or  difpenfation  ^^^-^^^'^ 
whatfoever.  Taib.  107. 

11.  It  is  held,  that  where  an  office  is  within  the  flatute,  and  ^^jj^"^*^^- 
the  falary  is  certain,  if  the  principal  make  a  deputation,  referving  GojoiphV" 
a  lefs  fum  out  of  the  falary,  it  is  good  :  fo,  if  the  profits  be  un-  v.  Tu  o 
certain  arifing  from  fees,  if  the  principal  make  a  deputation,  re-  Comb.  356. 

O  2  -  ferving  ^'   ' 
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ferving  a  certain  fum  out  of  the  fees  and  profits  of  tlie  office,  it  is 

good  :  for  in  thefe  cafes  the  deputy  is  not  to   pay,  unlefs   tht 

profits  arife  to  fo  much  ;  and  though  a  deputy  by  his  conftitution 

is  in  phice  of  his  pruicipal,  yet  he  has   no  right  to  his  fees,  they 

ftill  continue  to  be  the  principal's ;  fo  that,  as  to  him,  it  is  only 

referving  a  part  of  his  own,  and  giving  away  the  reft  to  another. 

But  where  the  refervation  or  agreement  is  not  to  pay  out  of  the 

■profits,  but  to  pay  generally  a  certain  fum,  it  mult  be  paid  at  all 

Events  ;  and  a  bond  for  perform.ance  of  fuch  agreement  is  void  by 

the  ftatute. 

Bellamy  V.         [12.  It  hath  been  adjudged,  that  a  trufl:  may  be  created  of  an 

Burrow,        ofRce  clearly  within    this    flatute.     B'ut   fubfequent    determina- 

Talb!'^-*.      <:icns  (a)  have  made  this  do(Shrine  exceedingly  queflionable,  if  not 

(a)Fordyce    entirely  over-ruled  it,] 

V.  Willis, 

3  Br.  Ch.  Rep-  579*  Parfons  v.  Tliompfon,  i  H.  Bl.  322.  Garforth  v.  Fearn,  IJ.'^iy.  Tlicfe  two 
lad  cales  1  ave  determined,  that  if  an  aft'.on  for  money  had  and  received  be  brought  upon  the  foot  of  an 
agreemeir,  to  allow  the  plaintiff;'^  certain  proportion  of  the  profits  of  the  oITiCl-,  ia  confideratioii  of  his 
having  procured,  ot  been  aidint;  to  the  dei'endant's  appointment  to  it,  the  plaintiff"  cannot  recover. 

Trin  9C  2.  13.  It  hath  been  holden,  that  this  being  a  publick  law,  the 
in  B.R.  judges  ex  ojjicio  are  to  take  notice  of  it ;  yet  it  feems  the  more  re- 
Wkkf'r'd.  '  gular  and  fafe  way  to  plead  it  {h).  But  it  hath  been  refolved,  that 
(*)  Hornby  a  pcrfou  in  pleading  this  flatute  need  not  allege,  that  the  party 
▼_  Comtord,  2gaii-j{\  whom  it  is  pleaded  is  not  within  any  of  the  provifos  or 
''°'^^*  exceptions  in  the  flatute  ;  but  that  if  he  be,  it  rnuft  come  on  his 
fide  to  fliew  it. 

[As  the  provlfions  of  this  flatute  do  not  extend  to  all  cafes 
within  the  mifchief  which  it  was  intended  to  prevent,  it  has 
become  necellary  for  courts  of  equity,  in  rnany  cafes,  to  interpofe; 
for  though  it  be  true,  that  penal  laws  are  not  to  be  extended  as  to 
penalties  and  punifhments,  yet,  if  there  be  a  publick  mifchief,  and 
a  court  of  equity  fee  private  contrails  made  to  elude  laws  ena6led 
for  the  publick  good,  it  ought  to  interpofe,  and  that,  upon  the 
publick  policy  oT  the  law,  though  the  office  be  not  within  the 
ilatute  oi  E,6.  For  it  is  a  rule  of  equity,  '*  that  if  a  man  fells 
**  his  interell,  to  procure  a  perfon  an  office  of  trufl  or  fervlcfe 
**  under  the  government,  it  is  a  contra£l  of  turpitude.  It  is  adling 
**  againfl  the  conflitution,  by  which  the  government  ought  to  be 
**  ferved  by  fit  and  able  perfons,  recommended  by  the  proper 
*'  officers  of  the  crown  for  their  abilities,  and  with  purity." 
Morri;  v,  The  defendant,  who  was  a  linen-draper,  entered  into  a  treaty 

4.^'^b"''°72'  ^'^'■^  ^^^  plaintiff,  who  was  a  livery-fervant,  to  procure  him  a 
'  ''■'  '  commiffion  in  the  marines  for  200/.,  which  the  defendant  efFefted 
by  means  of  a  lady,  who  was  intimately  conne6led  with  one  of  the 
lords  of  the  Admiralty,  and  afterwards  received  the  money.  The 
plaintiff,  after  fix  months,  being  difcovered  to  have  worn  a  livery, 
was  difcharged,  upon  which  he  filed  a  bill  to  be  repaid  the  fum  he 
had  advanced  to  the  defendant.  Lord  Henley  decreed  the  money 
to  be  repaid  with  Interefl ;  for  though  commiffions  in  the  army 
may  be  fold,  yet  that  is  with  the  leave  of  the  crown,  and  the  per- 
fou  to  fucctjed  is  esamined  by  the  Secretary  at  War,  and  approved 

as 
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as  a  proper  perfon  :  that  that  was  not  the  cafe  here  :  but  the  de- 
fendant fold  his  intereft  with  the  lady  to  procure  a  commiffion. 
The  cafe  oi  Ive  v.  AJIj^  he  faid,  was  very  different,  the  commiffion 
was  fold  by  leave  of  the  crown,  the  defendant  furrendered,  and  it 
was  the  plaintiff's  fault  that  he  did  not  take  it. 

The  offices  of  colle6lor  and  fupervifor  of  the  excife  are  clearly  Law  v.  Law, 
within  the  ftatute  ;  and  though  a  bond  given  to  a  perfon  to  influ-  ^■'-  '^™F.' 
ence  a  commiffioner  to  appoint  one  to  either  of  thofe  offices,  be  -p.wl^s. 
not  dire£l:Iy  a  fale  within  the  ftatute,  yet  in  effe£l:  it  is  fo,  and  391.  S.  c. 
equity  v/ill  therefore  relieve  againft  it. 

The  late  hord  Rochford,  being  groom  of  the  ilool  to  his  majefly,  Hanelngfon 
and,   in  confequence  of  that  office,  recommending  pages  of  the  ^  Du-Cha- 
prefence,  ts'c,  treated  with  the  plaintiff's  teftator,  to  recommend,  ch,  Rep? 
him  upon  a  vacancy,  on  condition  that  he  fhould  grant  two  annul-  124. 
ties,  one  of  100/.  to  St.  Ferrol,  the  defendant's  tellator,  who  had 
been  Lord  Rochford'^  travelling  tutor,  and  was  then  a  bond  creditor 
of  his  Lordfhip  for  600/.,  and  the  other  of  40/.  to  another  perfon. 
An  aftion  being  brought  upon  the  annuity  bonds  by  defendant's 
teftator  for  the  arrears  of  the  annuity,  the  plaintiffs  filed  their  bill 
for  an  injun£lion.     The   defendants  had  demurred,  and  the  de- 
murrer had  been  over-ruled,  and  upon  the  motion  to  continue 
the  injun61;ion  upon  the  merits,  the  anfwer  being  put  in  ;  it  was 
argued  on  the  part  of  plaintiffs,  that  this  bond  was  pro  turpi  caufd\ 
that  Lord  Rochford\vx^mg  a  confidence  placed  in  him  by  the  king, 
had  abufed  that  confidence,  by  felling  his  recommendation,  and 
that  upon  the  publick  policy  of  the  law,  fucli  an  agreement  ouglit 
not  to  ftand.     On   the  other  hand,  it  was  argued,  that  It  was 
allowed  this  was  not  an  office  Vv^ithin  the  ftatute  of  E.  6.  that  it 
was  merely  aa  office  refpe6tjng  the  king's  private,  not  his  publick 
characSler  ;   and  that  if  it  vi'as  iarpis  contracluSy  that  might  have  That  the 
been  pleaded  at  law.     Lord  Thurlo%ve  expreffed  hia  doubts,  whe-  ^'jlg**^','^}!"'- 
ther  it  might  not  have  been  brought  upon  the  record  at  hiw  by  a  deration  can 
plea,  and  made  a  defence  there  to  the  action,  but  thought  that  not  be  pleaded 
a  fufficient  reafon  to  prevent  his  interpofition,  the  court  of  law  Q'^^bond"^ 
never  having  determined,  that  it  could  be  fo  brought  there  as  a  denied  by 
defence.     He  then,  admitting  that  it  was  not  within  the  ftatute  of  thecoiu-tin 
E.  4,  hM.X  treating  it  as  a  matter  of  publick  policy  of  the  law,  and  ^."j^^ton, 
firnilar  to  marriage  brokage  bonds,  where,  though  the  parties  are  Fitzg.  73.; 
private  perfons,  the  praclice  is  publickly  detrimental,  ordered  the  ^"^^,  !^^^^^ 
injunftion  to  be  continued  till  the  hearing  =  and  afterwards,  upon  ^l^'^^l 
the  hearing,  ordered  it  to  be  perpetual.]  2  Wiir.  34-i- 

(G)  What  Remedies  a  Perfon  having  a  Right  to  an 
Office  muft  purfue,  to  be  let  into  the  Enjoyment 
of  it,  and  how  a  Difturbance  is  punilliabls. 

tT  was  held  clearly,  that  an  affife  lay  at  common  law  for  an  office,  ^JJ^^Jj^,'^ 
^  and  that  therefore  though  the  ftatute  of  JFef.i.  11,  Ed.  i  ^"f," /j^ix; 
JIat,  I.  c.  25.  fpeaks  only  of  offices  in  fee,  yet  au  adiib  lies  for  an  41..  ^.  P. 

Q  o  office 
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8  Co.  49.  b. 
2  Inft.  412. 


8  Co.  49. 

Webb's 

cafe. 


8  Co.  49. 


Roll.  Abr. 
270. 


2  Lev.  108. 
Cragg  V. 
Norfolk, 
adjudged. 


Lev.  108. 
&  •vide 
Mod.  112. 
where  fuch 
recovery  is 
held  t^be 
a  fufficient 
feifin. 


office  in  tail  or  for  life.  But  this  is  to  be  underftood  of  offices  of 
profit  •,  for  of  an  office  of  charge  and  no  profit  an  affife  does 
not  lie. 

But  a  man  {hall  not  have  an  affife  of  the  whole  office,  unlefshc 
be  difleifed  of  the  whole  j  for  if  a  man  be  diOeifed  of  parcel  of  the 
profits  of  an  office,  he  may  have  an  affife  of  that  parcel  only. 

In  an  affife  for  an  office  newly  eredled  and  conftituted,  the  de- 
mandant in  his  plaint  mult  fhew  what  fee  or  profit  is  granted  for 
the  exercife  thereof;  for  this  office  cannot  have  a  fee  or  profit  ap- 
purtenant to  it,  as  an  ancient  office  may,  and  for  an  office  vv^ith- 
out  fee  or  profit  no  affife  lies. 

But  in  an  affife  for  an  ancient  office,  the  demandant  in  his 
plaint  need  not  (hew  what  fee  or  profit  is  belonging  to  it,  for  it 
fliall  be  intended  there  is  fome  fee  or  profit. 

In  an  affife  for  an  office,  the  demandant  muft  fhew  a  feifin ; 
but  it  hath  been  held,  that  the  taking  of  3  d.  for  a  capias  againft 
B.,  is  a  fufficient  feifin  of  the  office  of  filazer  de  banco. 

So,  if  one  be  committed  by  the  Houfe  of  Commons  to  J.,  who 
before  and  long  after  was  in  pofleffion  of  the  office  oiferjeani  at 
arms  to  the  Houfe,  and  the  prifoner  compound  with  B.  for  his  fees, 
and  give  him  twenty  fiiillings  y  this  is  a  good  feifin  of  the  office  by 
B.y  for  he  cannot  be  diffeifed  thereof,  but  at  his  eledlion.  It  was 
likewife  held,  that  proving  that  B.  being  in  the  lobby  of  the  Houfe 
of  Commons,  took  hold  of  the  door  of  the  Houfe,  and  laid  his  hand 
upon  the  mace,  then  being  in  the  hands  of  A.  to  take  it,  but  hin- 
dered by  A.y  was  good  evidence  both  of  "^feifin  and  diffeifm. 

But,  where  the  ferjeant  of  the  mace  to  the  Hoife  of  CommonSy 
in  an  adlion  upon  the  cafe  for  a  difturbance,  recovered  damages ; 
whether  this  was  a  fufficient  feifin,  the  damages  being  reco- 
vered in  fatisfa£tion  of  the  fees,  and  he  then  being  out  of  poffi;ffion 
of  his  office,  was  doubted  j  fome  of  the  judges  inclining  one  way 
and  fome  the  other  ;  and  it  was  intended  to  have  been  found 
fpecially,  but  the  plaintiff  being  unwilling  to  ftand  to  it  was  non- 
fuit. 

Alfo,  in  an  affife  for  an  office,  the  demandant  in  his  plaint  muft 
fet forth  a  title. 


3  Mod.  273. 
Savier  V. 
Lenthol ; 

by  which  book  it  appears,  that  the  demandant  not  being  ready  to  fet  forth  a  title,  the  affife  was  ad- 
journed till  the  next  day,  when  he  appeared  and  fet  forth  a  title,  and  procefs  was  prayed  againft  the  de- 
fendant.  Bu:  by  Salk.  ?2.  S.  C.  the  demindsnc  was  nonfuited  the  fecond  day  for  not  counting} 

and  the  court  toid  him,  he  might  bring  a  new  affile.  Comb.  173.  S.  C.  and  the  plaintiff  nonfuited  J 
£f  viJe  Dyer,  1 14    pi  63.  149.  pi.  81.  152.  pi.  9.     8  Co.  45.  b. 

S  Co.  47.  An  affife  lies  for  the  office  of  regiftrar  of  the  [a)  Admiralty ;  for 

2inft.  412.  though  their  proceedings    are  according    to    the   civil  law,    yet 

Dyer,  1*52.  ^^^  (^)  rig^it  of  their  offices  is  determinable  at  common  law.     So, 

{a)  So,  the  of  the  mafterlhip  of  an  hofpital,  being  a  lay  fee. 

right  of  the 

office  of  regiftrar  to  a  bifliop  is  to  be  determined  at  common  law,  and  not  to  be  tried  in  the  fplritual 

ccutt,  though  the  fubjcft-mat'.er  is  fpiritual  j  becaufe  the  office  it felf  being  matter  of  freehold,  is  for 

that  rcafon  of  temp  iral  cognizance, For  this  -vide  Roll.  Abr.  285.     4  Mod.  27,  28.     Carth.  169. 

(i)  So,  chantelloufs,  reg'.ltrars,  proftors,  &c.  being  officers  of  temporal  profit,  are  to  fue  for  their  fees 
in  the  temfoial  courts. For  this  vidt  tit.  Fees,  letter  (Dj. 


A  maa ' 


A  man  may  bring  an  a6lion  on  the  cafe  («)  for  the  profits  of  an  Mod.  122. 
office,  though  he  never  had  feifin.  /ez-Haie, 

.  .  . .  c.  J. 

[But  if  the  perquilites  of  an  office  are  mere  gratuities,  not  known  and  accuftomed  fees,  neither  an  afUfe 
nor  an  action  for  money  had  and  received,  will  lie  to  recover  them,  Boyter  v.  Dodfworth,  6  Terra 
Rep.  6Sl.]  [a)  An  adtion  on  the  cafe  f;r  difturbing  a  peifon  in  the  exerclfe  of  ti)e  office  of  pariiti 
clerk,  i  Salk.  46S.  pi.  7.  Euc  not  fo  advlfabie  as  an  aflifej  becaufe  a  jury  may  not  well  compute 
the  damages  in  pro^o.tion  to  thelofs  of  a  man's  livelihood.     Carth.  169. 

If  the  king  grant  the  office  of  comptroller  of  the  cuftoms  to  J.  2  Mod.  160. 
and  B.  durante  beneplacito^    and  A.  die,  and  afterwards  the  king  ^djuciged, 
grant  the  faid  office  to  C,  and  yet  B.  under  pretence  of  furvivor-  ci^dve^rdfa' 
(hip  exercife  the  faid  office,  and  receive  the  profits  thereof;  C.  between 
may  have  an  indebitatus  ajfumpfit  for  fo  much  money  had  and  re-  ^"'^  J'- 
ceived  to  his  ufe.  2  Ton. '126. 

2  Lev.  245.  S.  P.   between  Haward  v.  Wood  ;.  where  the  defendant,  under  pretence  of  title,  received 
the  fees  belonging  to  the  plaintiff  as  fteward  of  a  court-baron, 

[The  head  of  a  college  hath  not  fuch  an  eftate  in  his  office  as  Per  Holt, 
will  entitle  him   to  maintain  an  affife  for  it;  for  he  hath  no  fole  ^"J: '" 

-.  .^      -,  Phhij.s   V. 

temn.J  Sury,  a  Terra  Rep.  335; 


(H)  Of  the  Nature  of  Offices  as  to  their  Duration 
and  Continuance  :  And  herein  of  their  being 
grantable  in  Fee,  for  Life,  Years,  at  Will  and 
Reverfion. 

/^FFICES,  in  refpefl  to  their  duration  and  continuance,  are  9  Co.  97. 
^-^  dillinguiffied  into  thofe  which  are  of  inheritance,  or  in  fee,  or 
fee-tail,  thofe  of  freehold  or  for  life,  thofe  for  years  or  a  limited 
time,  and  thofe  which  are  at  v/ill  only.  And  here  we  mud  again 
obferve,  that  though  all  offices,  in  relation  to  the  adminiilration  of 
juftice,  are  originally  and  inherently  lodged  in  the  crown,  yet  can- 
not the  king  himfeif  grant  thefe  in  any  other  manner  than  war- 
ranted by  ancient  ufage,  or  fo  as  to  be  injurious  or  inconvenient 
to  the  publick. 

But,  where   no  inconvenience  can  enfue  to  the  publick,  there.  Dyer,  2?5. 
offices   are   allowed  to  defcend  as  inheritances;  as,    the  offices  ^l^°^3^ 
of   {b)  earl  marffiai  of  England;    fo,   of   park-keeper,    foreller,  2  inft.'s's'z. 
gaoler,  ic)  ffieriff,  ^c.  '-.R""-    ' 

o  '  *>   '  '  Abr.  153. 

{h)  So,  the  office  of  fenefch.^l  of  England  formerly  belonged  to  the  earldom  of  Leice.ler,  and  came  after- 
wards to  the  StaSbrds,  and  dukes  of  Buckingiiam,  and  the  laft  who  had  it  in  f.e  was  Edward  Uuke  of 
Buckingham,  who  was  aitainted  13  H.  'i.,  but  no.v  it  is  never  granted  to  any  fubjeft  only /la  Zjif 
i-lce.  4lnft.  5^5.  127.  7  Mod.  125.  cited.  (c)  The  mayor  and  citizens  of  London  have  the  Ihriev- 
alty  of  London  in  fee,  and  the  fherifis  cf  London  are  guardians  under  thsm,  and  reraoveable  f;om  yea: 
to  year.     2  Inft.  382. 

And  if  one  hath  the  office  of  park-keeper,  foreder,  gaoler.  Plow,  379. 
(heriff,  ^c.  to  him  and  his  heirs,  he  may  grant  thefe  offices  to  one  ^^^^  ''*** 
for  life,  remainder  to  another  for  life,  iffc.  for  omne  majus  contiiiet  ^y. 
infe  minus  i   and  as  they  are  grantable  over  in  fee,  fo  may  they 
^e  granted  in  fucceffion  to  one  for  life,  with  remainders  over. 


O  4  Soj 
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7  Co.  33.  So,  ofHces  may  be  entailed  i  as,  the  office  of  earl  marfhal  of 

Co.  Lit.  Englandy  or  the  office  of  fleward,  bailiff,  or  receiver  of  a  manor. 
Roil.  Abr.  "^'^y  ^^  entailed  ;  becaufe  they  are  demandable  in  a  pracipe  ut  tene-r 
838.  meutay   and  being  exercifable  within  the  manor,    are  therefore 

looked  upon  as  members  or  branches  of  if. 
Perk.  ^34.2.  So,  a  woman  may  be  endowed  of  an  office ;  as,  of  the  office  of 
Roi/'Ab^*'  ^^^  Marjhalfea  to  have  the  third  part  of  the  profits,  and  in  fuch 
6y6  '  cafe  (he  fhall  be  contributory  to  a  third  part  of  the  charge.  So, 
plow.  379.  flie  may  be  endowed  cle  tertid  parte  exituiim  provenient.  de  cujlcdid 
b.  F.  N.  B.  ^^^i^  abbathia  Wejlm  ,  or  of  the  third  part  of  the  profits  of  courts, 

lines,  heriols,  isc. 
4 Mod.  167.       It  is  faid,  that,  at  common  law,  all  officers  of  juftice  had  eftates 
fal*!^  *^^'^'   ^^  their  refpe£live  offices  during  life,  and  could  not  be  removed  but 
e7ido»  for  mifdemeanors :  fo,  was  the  office  of  clerk  of  the  crown  in  B.  R. 

and  in  Chancery  ;  fo,  are  the  clerks  in  the  Exchequer,  and  the 
iilazers  in   C.  B.     And  in  this  refpe6l  the  wifdom  and  policy  of 
the  law  was  very  great ;  becaufe,  when  men  held  their  offices  for 
life,  it  was  an  encouragement  to  the  faithful  execution  of  their 
duties  ;  it  was  then  alfo  they  endeavoured  to  acquire  knowledge 
and  experience  in  their  employments,  having  a  durable  and  fixed 
eftate  therein,  and  not  liable  to  be  difplaced  at  the  pleafure  of 
thofe  who  put  them  in. 
Co.  Lit,  4.2.       If  an  office  be  granted  to  a  man  to  have  and  enjoy  fo  long  as  he 
Roll.  Abr.    ^211  behave  himfelf  well  in  it ;  the  grantee  hath  an  eftate  of  free- 
Show.  Pari,   hold  in  the  office  j  for  fince  nothing  but  his  miftjehaviour  can  de- 
Cafes,  161.    termine  his  intereft,  no  man  can  prefix  a  fhorter  time  than  his 
life  ;  fince  it  muft  be  his  own  a6l  (which  the  law  does  not  prefume 
to  forefee)  which  only  can  rrs.':e  his  eftate  of  fhorter  continuance 
than  his  life.     So,  if  the  office  be  granted  to  a  man  quomdiu  fe  bene 
gejferit  taniumi  his  eftate  will  not  be  lefs  for  the  word  tantum;  for 
the  grant  is  of  equal  extent  with  the  former,  ^nd  his  miibehaviour 
in  each  cafe  determines  his  intereft. 
fl-Mod.  167.       Therefore,  where  by  the  ftatutes  [a)  direfting  in  what  manner 
to  "'e^^      the  cujlos  rotulorum  ftiall  be  appointed,   <S*r.  it  is  among  other 
Harcourt      things  provided,  that  the  citjlos  fhall  appoint  and  nominate  the 
V.  Fox,        clerk  of  the  peace,  when  void,  who  may  execute  it  by  himfelf  or 
CafeT  \^^%.    t^^puty,  for  fo  long  time  only  as  he  fhall  demean  himfelf  well ;  in 
s.  c'  the  conftru£tion  of  thefe  words  it  was  held,  that  the  clerk  had  an 

Li.  Raym.    office  for  life,  and  that  It  tlid  not  determine  with  the  mllos. 
j6i.  s.c.  ^ 

Comb.  209.  12  Mod.  42.  S.  C.  [(«)  By  flat.  37  H.  8.  c.  i.  §  3.  the  cufioi  rotulorum  is  authorifed 
to  appoint  a  fit  and  able  perfon  to  hold  the  office  of  clerk  of  the  peace,  during  tiie  time  that  the  faid 
tujlus  rotulorum  Aall  occupy  the  faid  office  of  cuj%i,  fo  as  the  faid  clerk  of  the  peace  demean  himfelf 
jiiftly  ana  honeftly.  By  ftat.  I  W.  d:  M.  c.  21.  the  cu^os  is  authorifed  to  nominate  a  clerk  of  the 
peace,  for  fo  long  a  time  only  as  fuch  clerk  of  the  peace  Ihall  well  demean  himfelf  in  his  faid  office  j 
and  if  he  do  not  well  deaiean  himfelf  in  his  office,  the  feffions  of  the  county,  on  application  and  proof 
made  as  the  aft  requires,  may  lemovehim.  ] 

4lnft.  74.  The  Judges  of  the  feveral  courts  at  Wefmlnjet'  held  formerly 
^^T'  their  placea  durante   bene  placito^  but  now  by  the  I2b^  13  W.'^. 

their  commiffions  are  quamdiufe  bene  gejferint^  by  which  they  hold 
their  offices  for  life  •,  but  upon  the  addrefs  of  both  Houfes  of  Par- 
liament it  may  be  lawful  to  remove  them» 

It 
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It  hath  been  determined,  that  at  common  law  the  patents  of  the  And.  4.4. 

judges  (rt),  ftierifFs,  efcheats,  commiffioners  of  oyer  and  terminer,  Dyer,  165, 

gaol-delivery,  and  of  the  peace,  and  of  the  attorney  and  folicitor  /  2.  '^^' 

general,  are  determined  by  the  death  of  the  king,  in  whofe  name  N.  Bendi. 

they  are  made.  79-  (^)  But 

•'  ...  the  office  of 

fterifFin  fuch  places  where  he  is  cbofen  by  a  corporation,  having  by  its  charter  the  iahetitance  of  ths 

office,  does  not  determine  by  the  demife  of  the  king.      7  Co.  50.  b. Nor  the  autlinrity  of  a  coroner 

or  veideror.      Daiif.  15.     Dyer,  165.     2  Inft.  175.     Lev.  120. Nor  does  any  corporation  officer* 

who  by  the  charter  is  inverted  with  judicial  authority,  lofe  it  by  .^uch  dem  fe.     2  Hawk.  P.  C.  j.  ^ 
'vide  the  ilarutes  7  &  8  W.  3.  c.  27.  and  i  Ann.   c.  i.  for  continuing  all  patent  officers  for  fix  months 

after  fuch  demife,  tit.  Courts,  letter  (C). [And  by  flat.  1  G.  3.  c.  23.  the  offices  of  the  judges  d» 

not  become  vacant  on  the  ::mife  of  the  crown.] 

It  hath  been  adjudged  in  S\x  George  Reynold's  cafe,  that  the  9  Co.  27- 
office  of  the  King's  Bench  Prifon  *  could  not  be  granted  for  years,  ^°|'-  ^^' 
for  that  being  an  office  of  great  truft  concerning  the  adminiftra-  ^{^  ^  .^°  ' 
tion  of  juftice,  in  keeping  of  prifoners  till  they  pay  their  deots,  if  Cro.  Cai. 
it  ffiould  be  granted  for  years,  might  be  injurious  to  the  publick,  5^7' 
in  that  if  would  go  to  the  executors  or  adminiftrators,  or  might  Hob.  153. 
be  in    fufpenfe  till  probate  of  the  will,  or  adminlftration  taken  3  Mod.  14;. 
out;  and  if  the  officer  (hould  die  indebted,  fo  that  none  would  *Thepow€r 

•    •  n        •  1  1  1 J  t^  appoint- 

prove  his  will,  or  take  out  admmillration,  then  there  would  be  no  hgche  mar- 
officer  at  all,  and  executors  or  adminiftrators  would  be  in  by  acl  ^^i  of  the 
of  law,  without  allowance  of  the  court.     Alfo,  it  might  be  a  ^"fj,^rl- 
queftion,  if  fuch  office  (hould  not  be  forfeited  by  outlawry,  or  be  fon,  reveft- 
auets  in  the  executor's  hands  j  and  many  other  inconvenlencies  «<^ '"  the 
would  follow  if  fuch  grant  for  years  were  allowed.    For  the  fame  V°q'^^ 
reafons  it  was  held  iikewife,  that  the  offices  of  cujios  breviinn^  chi-  c.  17.  which 
rographer,  clerk  of  the  pipe  of  the  king's  fdver,  or  of  the  crown,  '^"^'"^^' 
rsriiembrancer,  or  chamberlain  of  the  Exchequer,  prothonotaries, 
and  other  officers  in  the  feveral  courts  of  juftice,  could  not  be 
granted  for  years. 

But  fuch  offices  as  do  not  concern  the  adminiftration  of  juftice.  Hard.  46. 
but  only  require  Ikili  and  diligence,  may  be  granted  for  years,  l'^}:^^^]^ 
becaufe  they  may  be  executed  by  deputy,  without  any  inconve- 
nience to  the  publick ;  therefore,  where  a  grant  for  years  was 
made  of  the  office  of  garbler  of  fpices  in  London,  it  was  adjudged 
to  be  a  good  grant,  or  at  leaft  a  good  appointment  for  years,  with- 
in the  intent  of  the  ftatute  of  i  Jac.  i.  c.  19. 

'  The  office  of  regiftrar  of  policies  of  aiTurance  in  London,  con-  Hard.  351., 
cerning  merchants,  was  granted  by  the  king  for  years,  and  ad-  ^^.^^  ^^g^ 
judged  to  be  a  good  grant,  becaufe  it  did  not  concern  the  admi-  D>sr,303. 
migration  of  juftice  in  any  court,  but  required  only  the  flcill  of  s^eb.  So. 
writing  after  a  copy.     So,  the  office  of  making  and  k'^Wug  fub-  J j_  ""'''* 
pcenas  was  granted  for  years,  and  allowed  to  be  good ;  and  there, 
feveral  precedents  are  cited  of  offices  granted  for  years ;  as,  firft, 
offices  in  which  the  fafety  of  the  realm  was  concerned  ;  as,   the 
office  of  warden  of  a  haven  or  port  by  H.  6.,  of  gunpowder, 
1  Car.  I.,  of  making  gunpowder  by  Car.  1.    Alfo,  offices  concern- 
ing the  trade  of  tlie  realm  have  been  granted  for  years  ;  as,  i  H.  7. 
of  the  exchange  of  money  ;  iS  //-  8.  of  gauger  ;   in  R.  2.  of  aul- 

nager 
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nager  though  a  leal  belongs  to  it,  with  v/hich  the  officer  is  in-' 
trailed  ;  of  the  letter-office,  13  Car.  i.     Alfo,  offices  in  courts  of 
juflice  have  been  granted  for  years ;  as,  the  office  of  furveyor  of 
the  green-wax  ;  of  the  6d.  writs  in  Cbs^nccry  znd  fuhpcenas ;  of 
comptroller  and  cuftomer,  and  making  out  procefs  in  C.  B.     All 
thefe  and  feveral  others  have  been  granted  for  years  ;  but  no  dif- 
pute  having  been  made  of  the  validity  of  them,  how  far  fome  of 
them  would  hold  at  this  day  may  be  a  querdo:;. 
3  Lev.  245.        But,  where  one  made  a  grant  for  years  of  the  ftewardffiip  of  a 
a  Jon.  ia6.    court-leet  and  court-baron,  this  was  held  void  as  to  the  court-leet, 
°  '  ^'^'   being  a  judicial  office,  but  good  as  to  the  ccurt-rbaron,  being  only 
miniiterial,  and  the  fuitors  judges  thereof:  but  the  grant  appear- 
ing afterwards  to  be  for  years,  determinable  on  the  death  of  the 
lefl'ee,  it  was  held  good  for  both  •,  becaufs  there  was  no  danger  of 
its  coming  to  executors  or  adminiftrators. 
400.53.3.       The  king  may  grant  the  office  of  ffieriff*  (a)  durante  heneph' 
(a)  Where    ^i^^  .  ^^d  although  he  may  determine  the  office  at  his  pleafure, 
srant'to  h^f/  yet  he  cannot  determine  it  for  part,  as  for  a  vill,  Is'c.  nor  can 
under-(herlfi  he  abridge  the  iheriff  of  any  thing  incident  or  appurtenant  to  his 
to  hold  at      oQ^ce. 
will  only, 

for  he  is  his  deputy,  and  according  to  the  nature  of  a  deputitlon  muft  be  removable,  as  an  attorney  is. 
Hob.  13.     Noy,  55. *  Seethe  Itat  24. G.  2.  c.  48. 

Dyer,  176.        The  king  may  grant  the  office  of  chirographer  of  the  Common 
pl.  28.  Pleas  quamdhi  tiobis  placuerit,  and  it  is  good. 

g  Co.  97.  The  office  of  the  king's  MarJJjalfea  \  may  be  granted  at  will. 

3  Mod.  149. 

•\  See  24  G.  2.  c.  17. 

Co.  Lit.  if  the  king  grants  an  office  at  will,  and  grants  a  rent  to  the 

42.  a.  patentee  for  his  life,  for  the  exercife  of  his  office,  this  is  no  ab- 

folute  eftate  for  life  ;  becaufe  the  rent  being  granted  on  account  of 

the  office,  and  in  difcharge  of  the  duty  of  the  place,  whenevei* 

his  intereft  in  the  office  ceafes,  the  rent  is  determined  ;  becaufe 

it  was  firll  granted  for  the  exercife  of  the  office,  which  he  is  no 

further  concerned  in. 

Co.  Lit.  A  [b)  judicial  office  cannot  be  granted  in  reverfion  •,  for  though 

3\'';  the  grantee  be  never  fo  fit  at  the  time  of  the  grant,  he  may  become 

ih)  So,  an  pO      ,  .         ,  -,   ^  fa  »  ; 

office  partly    unnt  when  It  takes  efiect. 

ininiftcrial  and  partly  judicial,  cnnnot  be  granted  in  reverfion  ;  as  the  office  of  auditor  of  the  Court  of 
Wards.     11  Co.  4.     aRull,  Abr.  152. 

But  for  the  The  king  may  grant  an  eftate  in  an  office  to  commence  infuturoy 

difference  ^^  upon  a  contingency,  which  eftate  fhcU  arife  out  of  the  inherit- 

king's grant  ^nce  he  hath  in  the  office  itfelf,  for  fuch  he  may  have  in  point  of 

of  an  otiice  intereft,  though  not  in  execution. 

in  reverfion, 

and  fuch  a  grant  in  reverfion  by  a  fubjeft,  iiide  Dyer,  80.  pl.  58.  259.  pl.  18.     3  Leon.  31.    Hob.  150. 

2  Roil.  Abr.  154.      Cio.  Car.  279.      ^i  Co,  4.      8  Co.  55.  b.      Carth.  350.     2  Salk.  465.   pl.  2. 

4  Mod.  275. 

Cro.  Car.  It  hath  been  adjudged,  that  the  off.ce  of  regiftrar  being  ufually 

^79*  555*     granted  as  well  in  reverfion  as  poiTeffion,  a  grant  tc  one  of  fuch 
s  Roll.  "      office  for  life,  when  by  the  death  or  furrender  of  the  prefent  officer 

it 


^Wict0  anti  £)8Kcer0.  203 

it  fliall  become  void,  is  good  •,  for  though  there  is  no  reverfion  of  an  Abr.  153. 
office,  unlefs  it  be  an  ofBce  of  inheritance,  yet  it  may  well  be  grant-  March,  5S. 
cd   in  reverfion,  habetid.  after  the  death  of  the  prefent  officer  j  \a\B^t^^' 
which  is  no  more  than  a  provifion  of  a  perfon  to  fupply  it  when  lefs  mere 
it  becomes  void  ;  and  if  fuch  provifion  has  been  ufually  made,  the  ^^^'^  ^^^^ 

CUftom  and  ufage  {a)  give  fanttion  to  it.        \^  i,  notgrantablc  in  reverfion.  2  v^SV 

(I)  Offices,  by  v/hom  to  be  executed,  and  who  are 
incapable  thereof. 

I  F  an  office,  either  of  the  grant  of  the  king  or  fubje£l:,  which  Co.Llt.  g.i. 
"*•   concerns  the  adminiftration,  proceeding,  or  execution  of  juftice,  [^^  "^^'"^  ^ 
or  the  king's  revenue,  or  the  commonwealth,  or  the  intereft,  be-  n'ot^La^" 
nefit,  or  fafety  of  the  fubjecl,  or  the  like  j  if  thefe  or  any  of  them  fteward,  for 
be  granted  to  a  man  that  is  unexpert,  and  hath  no  fkill  and  fci-  ^^  c^not  ^-j 
ence  to  exercife  or  execute  the  fame,   the  grant  is  merely  void,  execute  i" 
and  the  party  difabled  by  law,  and  incapable  to  take  the  fame  pro  much  kfs 
commodo  regis  $5"  populi;  for  only  men  of  Ikill,   knowledge,  and  ^p'  ^r 
ability  to  exercife  the  fame,  are  capable  to  ferve  the  king  and  his  over.  Cro. 
people.     An  [b)  infant  therefore  is  not  capable  of  an  office  of  E'iz-  636-7. 
llewardfhip  of  the  court  of  a  manor,   either  in   pofleffion   or  f^^?^^^- 
reverfion.  ^  minifteriai 

office  may  be  granted   to  an  infant,  in  pofTeffion  or  reverfion,  for  he  may  exercife  it  by  a  deputy. 

II  Co.  4.  a.— As,  where  the  office  of  regiftrar  to  the  Bifliop  of  Rocbejier  was  granted  to  y.  S.  who  was 
an  infant  of  twelve  years  of  age  at  the  time  of  the  grant,  babend.  after  the  death  of  y,  D.  (who  was 
the  regiftrar  in  pofleffion)  for  his  life,  to  be  exercifed  by  him  or  his  deputy,  and  afterwards  y.  D.  died, 
J.  S.  being  of  tlie  age  of  thirty  ;  this  was  held  a  good  grant  at  the  time  of  making  of  it,  the  office  being 
to  be  exercifed  by  him  or  his  deputy.  Cro.  Car.  279.  2  Roil.  Abr.  153.  Young  v.  Scowel.  Cro. 
Car.  555-6.  March,  38.  S.  P.  adjudged,  4  Mod.  279.  2  Vent.  i3S.  Pollexf.  136.  S.  P.  cited, 
and  adjudged  to  be  law. 

Lord  Broke  gave  the  office  of  chief  prothonotary  to  G.,  but  he  Dyer,  150. 
appearing  unfit,  he  revoked  it,  and  granted  it  to  W.,  and  a  pre-  ^'    ^_™* 
cedent  was  fhewn,  where  the  office  of  clerk  of  the  crow^n  was  s.  c.  cited, 
granted  by  the  king  to  one  Vintner^  who  exhibited  his  patent,  and  2  And.  118. 
defired  to  be  admitted  ;  and  the  juftices  of  the  King's  Bench  re-  ^/^^{^^^ 
fufed    to    admit  him  (<:),  becaufe  he  never  had  exercifed  that  office  of 
office,  nor  ever  was  brought  up  in  it;  and  recommended  a  fit  learning  be 
perfon,  whom  the  king  ore  tenuis  commanded  to  be  admitted,  and  ^^\'°g^[ 

was  fworn.  infufficient, 

it  it  void  ;  and  though  it  be  to  him  and  his  affigns,  or  to  be  exercifed  by  a  fufficient  deputy,  it  mends 
not  the  cafe,  but  it  muft  radically  veft  in  the  tirit  gvantpp;  before  it  can  go  in  procuration  or  deputation 

to  any  other.      Hob.  148 If  the  king  (hould  grant  an  office  in  B.  R.  the  judges  may  remove  fuch 

an  officer  for  infufficiency,  becaufe  they  are  proper  perfons  to  judge  of  his  abiliues.     4  Mod.  30. 

The  Bifhop  of  Glcucejier  granted  the  office  of  chancellour  of  his  Car.  95.      . 
diocefe  to  one  5.,   who,  becaufe  he  was  unfkilful  in  the  civil  and  ^^"^^^^^^  ' 
canon  law,  was  adjudged  incapable.  Paim.Vso. 

Ar,d  in  4  Mod.  27.  S.  P.  was  argued,  where  the  grant  was  to  him  or  his  deputy  ;  in  which  cafe  it  uas 
Infifted,  that  infufficiency  did  not  create  an  original  incapacity,  fo  as  to  avoid  the  grant ;  becaufe  that 
he  might  appoint  a  deputy  learned  in  thofe  laws,  aad  that  if  he  appointed  cne  who  was  uniJaJful,  it 
would  be  a  forfeiture  ux  the  office. 

If 
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^^m  and  €)66tccrj0f» 

If  tKc  king  by  his  letters  patent  grants  the  office  of  cuftody  of 
the  caftle  of  Dunn'mgton  to  a  woman,  to  be  exercifed  by  her,  or 
her  fufficient  deputy,  the  grant  is  good,  and  it  fliall  not  be  initend- 
ed  a  caftle  of  war  rather  than  a  private  houfe. 

By  the  3  Jac.  i.  r.  5.  it  is  enafted,  *'  That  no  {a)  poplfli  re- 
*'  cufant  convidl  (hall  exercife  any  publick  office  or  charge  in  tlie 
**  commonwealth,  but  {hall  be  utterly  difabled  to  exercife  the 
**  fame  by  himfelf  or  his  deputy." 

capable  or 

excufed  from  fervJng  any  publick  office,  vidt  2  Mod.  299.  2  Vent.  247.  2  Lev.  151.  i?4.  242. 
a  Jon.  81.  137.  4Mod.269.  Salic.  167.  pi.  i.  Skin.  574.  Carth.  306.  5Mod.43i-  Comb. 
315.  loMod.  loi.  179.  II  Mod.  132.  pi.  II.  12  Mod.  67.  aStra.  1193.  Ld.  Raym.  29.  ^ 
^u^ra  (E). 

(K)  Of  the  Manner  of  executing  them  :  And  herein 
of  Offices  that  are  incompatible,  and  where  an 
Office  may  be  executed  by  two  or  more  Perfons. 

4lnft.  100.  i^FFICES  are  fald  to  be  incompatible  and  inconfiftent,  fo  as  to 
^^  be  executed  by  the  fame  perfon,  when  from  the  multiplicity 
of  bufmefs  in  them  they  cannot  be  executed  with  care  and  ability; 
or  when  their  being  fubordinate  and  intei^fering  with  each  other, 
it  induces  a  prefumption  they  cannot  be  executed  with  impar- 
tiality and  honelly.  And  this  my  Lord  Coke  fays  is  of  that  im- 
portance, that  if  all  offices  civil,  ecclefiaftical,  ^c.  were  only  exe- 
cuted each  by  a  different  perfon,  it  would  be  for  the  good  of  th^ 
commonwealth,  advancement  of  juftice,  and  preferment  of  de- 
ferving  men. 

Inft.  100.  And  hence  it  is,  that  the  king  himfelf,  though  he  may  grant 

(*)Sid.  305.  gn  office,  yet  cannot  execute  it  himfelf  (i') ;  nor  can  the  Ch.  Juft. 
of  B.  R.  be  prothonotary  or  clerk  of  the  papers,  though  he  may 
difpofe  of  thofe  places. 

So,  if  a  forefter,  by  patent  for  his  life,  is  made  Juftice  in  Eyre 
of  the  fame  foreft  pro  hdc  vice^  the  forefterlhip  is  become  void,  for 
thefe  offices  are  incompatible ;  becaufe  the  forefter  is  under  the 
corre£lion  of  the  Juftice  in  Eyrej  and  he  cannot  judge  himfelf. 
The  fame  law  of  a  warden  of  a  foreft,  and  of  a  Juftice  in  Eyre  of 
the  fame  foreft. 

Upon  a  mandamus  to  reftore  one  to  the  place  of  town-clerk,  it 
was  returned,  that  he  was  elefted  mayor  and  fworn,  and  therefore 
they  chofe  another  town-clerk ;  and  the  court  were  ftrongly  of 
opinion  that  the  offices  were  incompatible,  becaufe  of  the  fubordl- 
nation.  A  coroner  made  (herifF  ceafes  to  be  coroner ;  fo,  a  parfon 
made  a  biftaop  ;  a  judge  of  C  B.  made  a  judge  of  B.  R.,  and  the 
town-clerk's  office  is  to  be  attendant  on  the  mayor.  In  re-dlfTeifin 
the  ftaerifF  is  minifter  and  judge,  but  that  is  by  a£l  of  parliament ; 
and  by  the  (c)  cuftoms  of  fome  places  the  mayor  has  other  offices 
annexed  to  his  place  of  mayor,  but  here  they  are  diftincl ;  and 
the  court  recommended  the  cafe  to  the  town  for  an  amicable 
compofure. 

the  two  bailiffs,  and  the  court  was  held  before  the  mayor  di|d  the  two  bailift's,  fo  that  the  bailiffs  being 

judgca 
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ittdges  of  the  court  could  not  be  officers ;  but  the  court  conceived  i  t  might  be  goo4  by  cuftom,  and  not  error  • 
i'or  the  judges  are  not  the  bailiffs  only,  but  the  mayor  and  bailiffs  ;  and  it  is  a  common  couife  in  many  of 
the  ancient  corporations,  where  the  bailiffs  aie  judges,  or  the  mayor  or  they  be  judges,  yet  in  refpedt 
©f  executing  procefs  they  be  the  officers  alfo.  Cro.  Car.  i  38.  Crane  v.  Holland.  4  Mod.  66.  S.  C. 
cited.  [But  this  cafe,  as  is  well  obferved  by  Duller,  J.  will  not  alTift  in  the  determination  of  the  point 
in  quellion.  For  in  a  writ  of  error  in  a  civil  aftion,  the  queftion,  Whether  the  judges  in  the  court  be- 
low are  properly  judges  or  not  ?  can  never  be  decided  :  it  is  fufficient,  if  they  be  judges  defa^o.  2  Term 
Rep.  87.] 

[The  corporation  of  Ha/Iings  confifls  of  a  mayor,  twelve  jurats,  Miiward  y. 
freemen,  and  a  town-clerk,  which  latter  is  elected  by  the  others,  Thatcher, 
and  the  jurats  fit  as  judges  in  a  court  of  record,  and  hold  pleas  of  Rep^Su 
the  crown  j  and  any  two  of  them  with  the  mayor  may  hold  a 
court,  but  all  the  jurats  have  a  right  to  attend  as  judges  without 
being  fummoned.     It  was  holden,  that  the  acceptance  of  the  office 
of  town-clerk,  though  an  inferior  office,  vacated  that  of  jurat,  for 
that  thefe  two  offices  were  incompatible,  notwithftanding  there 
were  feveral  in  fiances  within  the  borough  of  their  having  been 
veiled  in  the  fame  perfon.] 

Minifterial  offices  may  be  granted  to  two,  and  fo  may  alfo  feme  4  Mod.  17. 
judicial  offices,  which  are  eftabllffied  by  a£l  of  parliament ;  but  4lnft-«+0' 
ancient  offices  cannot  regularly  be  granted  to  two,  nor  otherwife  Kdj.i*; 
than  they  have  been.     However,  it  feems  to  be  in  the  difcretion  Sid.  40. 
of  the  judges,  if  they  fee  an  office  in  their  courts  comprehend  too  ^  ""'^ 
much  for  one  man  to  execute  it,  to  put  in  more.     But  this  muft  1,8'  ^tg". 
be  where  it  is  granted  to  feveral  as  one  office  ;  for  if  divided  to  two  J^n.  263. 
or  three,  the  prefcription  is  interrupted,  and  it  is  not  a  grant  of  the  ^°^*  2,'4-' 
ancient  office. 

Therefore,  a  grant  of  the  office  of  clilef  prothonotary  of  the  *  Roll. 
Common  Pleas  to  two  hath  been  held  void.    „  ^  „  .  .,  ^^'^-  *5»' 

Hob.  153.  3  Mod.  145.  4Mod.  17,  cit««. 

So,  a  grant  to  two  to  be  chief  juftlces  of  any  of  the  benches  hath  a  Roll, 
■been  held  void  ;  but  a  grant  to  two  to  be  clerks  of  the  crown  ^^^-  ^S** 

J  °  II  Co.  3. 

IS  good. 

If  a  grant  be  made  to  two  of  the  office  of  one  of  the  auditors  of  n  Co.  2. 
the  Court  of  Wards,  it  is  good  ;  yet  it  is  but  one  office,  and  partly  ^"'!l^'"'^ 
judicial  5  but  this  is  by  the  32  /f.  8.  c.  46.      ^  r^ii.  Abr.isa.  4 Mod.  18.  s!c  cited. 

The  office  of  forefter  of  JFaltham  fcreft  was  granted  to  two,  and  Dyer,  167. 
held  good. 

The  clerk  xjf  the  King's  Bench  office  had  granted  the  office  of  Vent.  296. 
■clerk  of  the  papers  to  J.  and  B.j  and  the  longed  liver  of  them  ;  B.  ^  ^'"^'  55- 
makes  a  parol  furrender,  and  prays  that  C.  ftiould  be  admitted  in 
his  room,  which  was  done  accordingly,  B.  dies ;  ^.  commenced  a 
fuit  againft  C,  fuppofing  that  he  had  no  right  -,  but  upon  the  trial 
ft  appeared  that  the  plaintiff  agreed  that  C.  (hould  be  admitted, 
which  was  looked  upon  as  a  furrender  of  the  former  grant,  and  the 
taking  of  a  new  one  ;  and  it  was  ruled  accordingly. 

The  king  granted  the  office  of  comptroller  of  the  cuftoms  iii  a  Mod.  260. 
"the  port  of  Exeter^  durante  betieplacito  to  two  ;  one  died;  and  the  g^yj^^l'^'^ 
queftion  was,  Whether  the  other  ffiould  have  the  whole  by  fur- 
vivorOiip  l  Et^tercur.  He  (hall  not,  for  there  ffiall  be  no  furvivor- 
"      .  ffiip 


2o6  £)^'ce0  anti  £DfiScerj^» 

(a)  itlsfaid  flilp  of  an  office  of  {a)  truft,  if  it  is  not  granted  to  them  and  the 

in  general,      furvivor. 

fercur.  that 

if  an  office  be  granted  to  two,  and  one  die,  the  office  does  not  furvive,  but  determines ;  as,  if  two  (be- 

ritTs,  and  one  die,  the  other  cannot  adt ;  otherwile,  if  granted  to  two  and   the  furvivor  of  them.- 

zSalk.465.  pi.  I. 

Carth.  213.       The  Bifhop  of  Lafidaffhy  deed  granted  the  office  of  chancellour 

Jones  V.        Qy  commiffary  of  his  diocefe  to  Do£lor  Llojd  and  Dodlor  JoneSf 

Show.  aSa.    to  hold  the  fame  ccnjuncitm  &  dlvifttn  to  them  and  to  the yJ^r-yiwr 

4  Mod.  16.    of  them;  Do£lor  Z%^died,  and  the  fuccefibr  of  the  biftiop  granted 

aSalk.  465.  jjjg.  ofRce  to  another,  who  fued  Jones  :  it  was  agreed  by  counfel 

^2  Mod.  10.  on  both  fides,  that  this  office  had  been  anciently  and  ufually 

S.C.  granted  in  this  manner  j  and  on  a  cafe  ftated  out  of  Chancery, 

and   referred  to    the  Judges  of  B.  R.,    the  only  queftion  was, 

Whether  this  was  fuch  a  judicial  office  as  could  be  granted  in  this 

manner  ?    And  after  feveral  arguments  it  was  adjudged,  that  this 

was  a  good  grant ;  and  the  principal  reafon  of  the  judgment  was, 

becaufe  of  the  long  and  conftant  ufage  ;  and  it  was  faid,  that  the 

offices  of  mofl.  of  the  biffiopricks  in  England  are  and  have  been 

conftantly  fo  granted. 


(L)  Of  the  Execution  of  an  Office  by  Deputy :  And 
herein  of  Superiors  being  anfwerable  for  their 
Deputies. 

(A)  A  depu-  A  S  to  the  execution  of  an  office  by  [b]  deputy,  we  nrafl  obferve, 
ty  is  faid  to  Ix  ^^^  there  are  fome  offices  which  in  their  nature  and  confli- 
occuptethin  tution  imply  a  power  or  right  of  exercifing  them  by  deputy ;  fome 
lightofan-  that  iu  their  nature  cannot  be  exercifed  by  deputy;  and  fome, 
other,  and  ^j^^j.  |^y.  [saving  fuch  a  power  annexed  to  the  grant  or  inftitution 
leruiariyhis  Ki^y  be  fo  exercifed,  though  v/ithout  fuch  an  exprefs  provifion 
fuperiorfljaii  they  could  not. 

anfu'er. 

Perk.  §  100. ———The  difference,  fays  my  Lord  Coke,  between  a  deputy  and  an  affignee  is,  that  an 
aflignee  is  a  perfon  who  has  an  eftace  or  intereft  in  the  office  itfelf,  and  does  things  in  his  own  name,  for 
which  his  grantor  fliall  not  anfwer,  unlefs  in  fome  fpecial  cafes  j  but  a  deputy  has  not  any  eftate  or  in- 
tereft in  the  office,  but  is  as  fervant  to  the  officer,  and  does  every  thing  in  the  name  of  the  officer,  and 
nothing  in  his  o>'.n  r.ame,  and  for  v^hom  the  grantor  fhall  anfwer.  9  Co.  49.  Bxitfer  Holt,  C.  J.  it  is 
faid,  that  a  deputy  cannot  regularly  have  Jefs  power  than  his  principal,  cannot  be  reftrained  from  exer- 
cifing any  part  of  the  office  by  covenant,  or  otherwife,  muft  regularly  aft  in  his  own  name,  unlefs  it  be 
in  cafe  of  an  under-flierift',  who  afts  in  the  nan^e  of  the  high  fheriff,  becaufe  the  writs  are  direfted  t* 
him.     Salk.  95. 

a  inft.  ^Sa.  Offices  of  inheritance  for  years,  and  thofe  which  require  only  a 
Plow.  58c.  fuperintendency,  and  no  particular  fkiil,  may  regularly  be  cxer- 
Sty[e,^-^cj.  ci^'sd  by  deputy ;  fuch  as  that  of  (f )  earl  marflial  of  Englaudy 
(c)  The       forefler,  park-keeper,  &e» 

office  of 

high  conftable  of  England  may  be  exercifed  by  deputy.  Keilw.  171.  a.— —John  Wliniire  held  Iand» 
in  Heyden  in  Efier  by  grand  ffrjeanty,  to  hold  a  towel  when  the  king  ihould  wafh  his  hands  befoie  dinner 
the  day  of  the  coronation  ;  but  he  having  no  d'gnity  was  allowed  to  make  a  deputy.  Co.  Lit.  107.  b. 
—  Anne,  v.ite  of  the  Earl  of  Pembroke,  held  lands  of  the  king  to  perform  the  office  of  napery  at  his  co- 
ronation ;  but  becaufe  a  woman  could  not  do  it  in  perfon,  flie  was  allowed  to  make  a  deputy:  So,  the 
heir  of  the  faid  earl  was  by  tenure  to  carry  the  gold  fpurs  before  the  king  at  his  coronation  j  but  becaufe 
be  was  aot  of  age,  he  was  allowed  to  make  a  deputy.     Co.  Lit.  107.  b. 

A  (her iff. 


A  fherlff,  though  he  is  an  officer  made  by  the  king's  letters  pa-  Ro]i.  Rep. 
tent,   and  tliough  it  be  not  faid  that  he  may  execute  his  office  per  ^74- 
fe  velfuff.iief2t-tn  depiitatum  ftmm^  yet  he  may  make  a  deputy,  which  \v=n^^  'b 
is  the  under-flieriff  againft  whom  aclioiis  may  be  brought  by  the 
parties  grieved. 

And  it  is  faid  in  general,  that  when  an  officer  hath  power  to  9  Co.  40. 
make  affigns,  he  may  (a)  implicitly  make  a  deput}'.  (fl:Abiihop 

en  h's  crea- 
tion hath  pnwer  of  appointing  deputies.  2  Sid.  13S.  The  ofSce  of  c!erk  of  ths  outlawries  of  the 
Common  Pleas  belongs  to  the  Attorney-General,  who  exercifsih  it  by  dsjjuty.     4  Inft.  loi. 

A  judicial  officer  cannot,  it  is  faid,  make  a  deputy,  unlefs  he  3  Med  150. 
hath  a  claufe  in  his  patent  to  enable  him  ;  becaufe  his  judgment  '=^'<=dar^i- 
is  relied  on  in  matters  relating  to  his  office,  which  might  be  the  ^{h\'-Xhtxt. 
reafon  of  the  making  of  the  grant  to  him  •,  neither  can  a  minifterial  f^re  the 
officer  depute  one  in  his  (lead,  if  the  office  be  to  be  performed  by  ^fs'J'";"=  of 
him  in  {h)  perfon ;  but  when  nothing  is  required  but  a  fuperiu-  \txk^lzn. 
tendency  in  the  office,  he  may  make  a  deputy.  not  aiHgu 

his  office; 
for  the  law  fuppofes  it  to  hive  been  given  him  in  confideration  of  his  diligence,  fidelity,  2nd  /kill. 

Ti  E.4.  I.     2  Roll.  Abr.  154 The  office  of  carver,   being  a  psrfonal  truft,  iannot  be  a.Tigned. 

Dyer,  7.  b. 

It  is  clear,  that    the  Judges  of  Wejlminfter-hall^    as    well  as  9E.  4. 30, 
all  {c)  others  having  judicial  authority,  muil  hold  their  courts  in  ^''  ^•^ 
their  proper  perfons,  and  cannot  adl  by  deputy,  nor  any  (^)  way  judsesrii- 
transfer  their  pov/er  to  another.  Perk.  §iot. 

(c)  But  the 
judges  of  the  ecclefufticai  courts  may  aH  by  deputy,  as  the  anc'ent  cuflora  hath  been.  Latch.  iSf  ■vidi 
jupra  lerter  (D).  (i)  KtA  therefore  where  the  Council  of  the  Marches  of  Wales  referred  a  fait  to  cer- 
tai.n  perfons  to  hear  and  determine  it ;  this  was  he'd  to  be  illegal,  and  a  prohibition  awarded  to  the  court 
to  llay  their  proceedings  againft  the  party  f.r  re'uficj  to  obey  the  order  of  the  referee--.  Roll.  Abr. 
382.      March,  loz.  So,  juflices  of  the  peace  cannot  delegate  a  certain  number  of  themfslves,  and 

jnveft  them  witk  a  power  to  make  rates  and  orders.     6  Mod.  87. 

A  coroner  cannot  make  a  deputy,  nor  an  efcheator ;  becaufe  Lil!.  Reg. 
thefe  are  judicial  offices,  which  they  muft  exercife  in  perfon :  44J- 
but  it  is  faid,  that  the  king  by  fpecial  commiffion  rnay  appoint  a 
deputy  efcheator,  to  inquire  by  office  of  the  death  of  a  nobleman, 
or,  as  the  book  feems  to  hold,  of  any  other  perfon,  though  under 
that  degree. 

It  is  held,  that  the  office  of  conOiable  being  wholly  minifierial,  Roll.  Abr. 
and  no  way  judicial,  he  may  appoint  a  deputy  to  execute  a  v^^ar-  59'- 
rant  directed   to  him,  when  by  reafon  of  iicknefs,  abfence,  or  cr°mpc,'^'" 
otherwife,  he  cannot  do  it  himfelf ;  for  the  publick  good  requires,  222. 
that  there  fhould  be  always  fome  officer  ready  at  hand  to  execute  '^^}'^'  7'* 
fuch  warrants ;  and  the  too  rigorous  reftraint  of  the  fervice  of  rqiJI  ^' 
them  to  the  proper  officer  could  not  but  fometimes  caufe  a  failure  274- 
of  juftice.     But  it  is  faid,  that  a  conftable  cannot  m.ake  a  deputy,  '^'  35v 
without  fome  fuch  fpecial  caufe.  March,  30.    2Keb.  509. 

[The  high  conftable  appointed  a  deputy  to  billet  foldiers  under  Midhurft 
-  the  mutiny  a£l:.     This  appointment  was  by  parol  only,  and  the  ^■^•^'-°> 
deputy  was  not  fworn.     By  the  court. — ^The  high  conftable  hath  ,2-^  * 
power  by  the  a6l  to  billet  foldiers ;  and  he  may  appoint  a  deputy  i  Bi.  Rsp. 
to  this  particular  mini.^erial  aift.     This  is  a  minifterial,  not  a  j^'- 

6  judicial, 


2c8  £DflO(ccj8f  antJ  ^^ch% 

judicial,  a6t ;  and  a  ccnftable  may  appoint  a  deputy  to  do  mini- 

fterial  ads.] 
Keb.  639.         It  feems  the  better  opinion,  that  a  (a)  recorder  of  a  town  can^ 
j.rWind-     not  make  a  deputy,  without  a  fpecial  grant  or  cuftom  for  that 
&^Je'        purpofe,  being  a  judicial  office  relating  to  the  adminiftration  of 

3  Lev.  76.      jufticc. 

(<j)  A  bailiff  of  4  liberty  may  have  a  deputy.     Cro.  Jac.  241-2.  adjudged. 

Roll.  Abr.  And  therefore,  where  a  writ  was  dire£led  to  the  mayor,  al- 
752.  7 ^^.  dermen,  and  recorder  of  Z,fl/zra/?^r,  and  the  record  was  certified 
J9i.'203.'  ^y  '^l^G  mayor,  aldermen,  and  deputy  recorder,  without  {hewing 
219.  that  the  recorder  had  power  to  make  a  deputy  j  the  return  was 

2Keb.385.  j^gjj  naught. 

39  H.  6. 34.  It  is  held,  that  the  marfha!  of  the  King's  Bench,  having  the  in- 
2,  Roll.         heritance  of  the  office,  with  power  to  grant  the  fame  for  life,  can- 

Abr.  154.  •  1  n         1-  •  ?     1  r       ,,^  ,-r 

{f>)  Thtt       not  notvvithltandnig  give  power  to  fuch  grantee  for  {b)  life  to 

neither  te-     make  a  deputy. 

nant  at  will 

nor  tenant  for  life  can  make  a  deputy,  if,  in  the  very  grant  made  to  them,  there  is  not  an  cxprefs  claufc 
for  the  execution  of  the  office  ptr  fe  "jd  juflc'unlcm  deputatum  Juum.     3  Mod.  147.  \  Seethe  ftat, 

37  G.  2.  c  17.  whereby  the  power  of  appointing  the  marfiial.  is  teveftel  in  the  crown. 

Bryant's  [The  officfs  of  clerk  of  the  papers,  and  clerk  of  t'ae  day-rules 

cafe,4Ter!n  jj^  ^}^g  King's  Bench  Prifon,  cannot  be  executed  by  deputy.] 

5  Term  Rep.  ftr. 

Cro.  ziiz.  The  office  of  aulnage,  or  fealing  of  cloths,  cannot  be  exercifed 

^7-  .  by  deputy,  being  an  office  of  trull,  unlefs  there  be  a  claufe  in  the 

V.  Johns.  patent  tor  that  purpok. 

Saik.  95.  Regularly,  a  deputy  cannot  make  a  deputy  (r),  becaufe  it  rm- 

^"^o^p^T*  pliss  an  affignment  of  his  whole  power,  which  he  cannot  affign 

V.  Kett"  over.     But,  if  v^.  be  appointed  fteward  of  a  copyhold  court,  to  be 

(f)  For  a  exercifed  perfe  vcl  depiiiatuw  fuum,  and  he  appoint  B.  his  deputy, 

deputy  be-  ^j^Q  {^3[|^  \ox\g  exercifed  the  faid  office,  and  B.  authorife  C.  and 

one  who  is  •^-  jointly  and  feverally,  to  take  a  furrendcr  of  a  copyhold  tene- 

authorifed  ment  from  J.  5.,  which  is  done  by  C,  without  reciting  his  power, 

himfeif,  he  ^j.  ^^y  relation  had  to  it,  the  furrender  is  good,  being  only  a  fingle 

legate  that  ^^  5  ^0^  the  conftitution  in  this  manner  gives  C.  the  colour  and 

authority;  reputation  of  an  authority  to  a6t  as  a  lleward  (^)  defaEloi  and 

and  if  a  de-  ^j^^j.  j^g  ^jQgg  ^g  j-^^}^  jg  fQ^cient  among  the  tenants,  for  they  have 

puty  might  .,.  1-  °-i  X         ^     ' 

makeade-  no  power  to  examuie  his  autliority,  nor  is  he  to  render  them  any 
puty,fofuch  account  of  it, 

fscond  de- 
puty, and  fo  ad  injimtum,  which  would  he  highly  inconvenient.  Lil.  Reg.  446.  (</)  Where  the  deputy 
of  a  deputy  of  a  cuftcmer,  fitting  in  the  cuftom-houfe  with  other  officers,  and  afting  as  an  officer, 
his  a£ts  were  held  good  as  an  officer  defaHo,  though  not  de  jwe ;  and  that  it  would  be  very  hard  to  put 
thofe  who  have  to  do  with  cuitem-houfe  officers,  to  inquire  into  the  legality  of  their  inftitution. 
Cro.  Eliz.  534. 

4  Inft.  291.       The  Chief  Jufiice  In  Eyre  may  by  the  ftatute  of  32  jF/.  8.  ^.  35» 

make  his  deputy;  yet  all  the  writs  of  fummons  ancient  and  late  are 

coram  tliQ  J njlice  iii/ierani  aut  ejus  deputato. 
Leon.  219.         It  is  faid,  there  cannot  be  an  officer  without  deed,  [e)  nor  can 
3  Mod.  147.  ij^ej.g  be  any  deputation  of  an  office  without  deed,  being  a  matter 

it)  Adcpu-        ,  .    ,     ,.        ^         ^  '  t> 

tauonofan    which  hcs  m  grant. 

office  is  in  its  own  nature  grantable  by  parol ;  and  thercfote  though  it  /hould  happen  to  be  granted  by 
writing,  yet  iince  it  is  in  itlelf  grantable  by  parol,  it  ir.ay  be  revoked  by  parol.     Ca,  Law  &  Eq.  74- 

But 


But  the  high  (herifF  may  make  an  under-flierlfF,  or  his  deputy    ,  Mod 
without  deed,  for  he  claims  no  intereft  in  the  office,  but  as  fervant  •   {")  Cro. 
and  therefore  («)  where  an  a£lion  on  the  cafe  was  brought  againft  ^''^•^7' 
the  deputy  of  a  fherifFfor  an  efcape,  who  pleaded,  that  the  llierifF  De^ms''' 
made   him  his  deputy  to  take  bail  of  prifoners,  and  that  he  took  adjudged. 
bond,  ^c.y  and  fhewed  no  deed  of  deputation  j  yet  the  plea  was  rrfj^^'^ 
held  good  on  a  demurrer.  ftlb'ie "ay 

appoint  a  deputy  by  parol,  tetfupra  Midhurft  v,  Waite,  3  Burr.  iz5«.] 

By  the  ftatute  of  2  if.  6.  c.  10.  it  is  ordained,  «  That  all  officers  4  inft.  114, 
**  made  by  the  king's  letters  patent  within  the  king's  courts,  who   "5- 
**  have  power  and  authority,  by  virtue  of  their  offices  of  old  time  *   ^^*  ^''' 
**  accuftomed,  to  appoint  clerks  and  minifters  within  the  fame 
**  courts,  fhall  be  charged  and  fworn  to  appoint  fuch  clerks  and 
*'  minifters  for  whom  they  will  anfwcr  at  their  peril." 

Upon  the  rule  oi  refpondeat  fuperior,  regularly,  all  officers  (hall  4  Co.  33. 
anfwer  for  their  (^)  deputies,  in  the  fame  manner  as  if  the  adl  alnfl:.466. 
were  done   by   themfelves,  unlefs  it  be  in  criminal  cafes ;  and  Dyer?27S^' 
therefore,  flierifFs  (hall  anfu^er  for  the  efcapes,  amerciaments,  ^c.  (^)  But  ii  a 
of  their  deputies,  Cffc.  <='"^ '"  ^" 

^  office  mn- 

enter  any  thing,  he  himfelf  fliall  be  puniflied,  and  not  the  mafter  of  the  office,  becaufe  he  takes  a  fee 
for  it,     Leon.  146.  &  -viiie  Hob.  13. 

[A  conftable  fiiall  anfwer  for  his  deputy  upon  any  mifcarriage.  Wood's infl. 
unlefs  the  deputy  is  allowed  and  fworn  j  for  then  the  deputy  is  t».  i.e.  7. 
conftable.] 

If  the  coroner  be  infufficient,  the  whole  county  who  made  2  inft.  466. 
eleflion  and  choice  of  him  fhall  tanquam  eleElor  ^  fuperior  an-  ;    ~\^>  ^^^ 

/.  r       1  •  •*  lord  or  a 

iwer  lor  nim.     •  franchife  ihall  anfwer  for  a  bailiff  put  in  by  him.     2  Lev.  160. 

If  a  perfon  be  appointed  cuftomer  or  collector  of  the  cuftoms  in  Dyer,  2  58. 
a  certain  port,  who  is  empowered  by  the  ftatute  i  Eliz.  c.  12.  to  '';.?}•  3*^: 

1  .  f  /•'•111-  11        adjudgcJ  m 

appomt  a  deputy,  and  a  deputy  fo  appomted  by  him  conceal  the  t^e  Exche- 
goods  of  a  merchant,  and  the  cuftomer  himfelf,  being  ignorant  quer-charn. 
thereof,  return  on  oath  into  the  Exchequer  the  cuftoms  of  this  5^''^,^^ 
port,  according  to  the  information  of  his  deputy  ;  he  (hall,  notwith-  ch  2  jr.* 
ftanding  his  ignorance,  anfwer  for  the  a£l  of  his  deputy,  and  fliall  informed 
forfeit  treble  the  value  of  the  merchandize,  and  be  lined,  ^c.  pur-  '^^  reporter, 
fuant  to  the  ftatute  3  //.  6.  <:.  3. 

If  a  deputy  fuffers  efcapes,  it  is  a  forfeiture  by  the  principal.  Dyer,  27S. 
unlefs  fuch  deputation  be  made  for  life,  and  then  the  grantee  for  Cro.  Eiiz. 
life  only  forfeits  the  office.  Foph.  119. 

2Lev.7i.     Raym.2i6.     3  Mod.  146.     3  Lev.  288.  like  point. 

It  isfaid,  that  if  one  put  in  a  deputy,  without  any  allov/ance  of  6Mad.235„ 
falary,  he  has  no  remedy  but  by  quantum  meruit,  and  that  againft 
his  principal. 

It  hath  been  held.  That  though  a  mandamus  will  not  lie  for  a  Lev.  3o(^. 
deputy,  that  yet  it  lies  for  him  who  deputes  him,  to  have  fuch  his  '^^^^'^-  73^- 
deputy  either  admitted  or  reftored  ;  for  that  otherwife  he  might  be  Venc.  no, 
deprived  of  his  power  to  make  a  deputy.     And  in  this  cale,  on  a  ".^•>'j^"- 
rnaridamus  to  reftore  a  deputy  fecretary  of  the  courts  of  Marches,  \l'^.^^^^'i^ 

Yo-L.  V.  JP  it 
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turns  mii.t     it  was  held  to  be  no  good  return,  that  at  the  thiie  of"  the  writ  deli- 
be  certain,     ye^-g^j  j^g  ^^.^g  j^qj-  conftitutcd  dcputv,  for  that  they  might  have  put 

there  being      ..  ri-iir  i-  i° 

Nothing  to     ^um  out  01  his  place  beiore  the  writ  came  to  them. 

be  pleaded  to  them. 

(M)  Of  the  Forfeiture  of  an  Office. 

II  £.4.  f.     |T  is  laid  down  in  general,  that  if  an  officer  a£ls  contrary  to  the 
Abr?f'°'l'  nature  and  duty  of  his  office,  or  if  he  refufes  to  a£l  at  all,  that 

in  thefe  cafes  the  office  is  forfeited. 
C0.Lit.233.  But  herein  it  will  be  necefTary  to  confider  more  minutely,  what 
^m"  -^  *  -  ^^^^'  ^^  ^'"^^  ^^^^^  '^^^  "^  ^^^  contrary  to  the  duty  of  his  office,  and 
(^)  If  a /he-  ^"'°^^  f^^  ^^<^  fame,  whether  they  be  afts  of  omiffion  or  comvniffion, 
rifffufter  amount  to  a  forfeiture;  wherein  it  hath  been  clearly  agreed,  that 
efcr!  1°)  ^^'^)  gaoler  by  fuffcring  voluntary  efcapes,  by  abufing  his  prifoners, 
iuntaiiiy,  ^7  extorting  unreafonable  fees  from  them,  or  by  detaining  them 
it  is  a  for-  in  gaoI  after  they  have  been  legally  difcharged  and  paid  their  jufl 
feiture  of       f^^g    forfeits  his  office  :  for  that  in  the  grant  of  every  office  it  is 

Ills  omce,        .,.  ,-  .     -      .  p  '        , 

though  the    implied,  that  the  grantee  execute  it  faithfully  and  diligently. 

office  fee  for  l-fe  cr  in  fre.     Dyer,  151.  b.    Sir  John  Savage's  cafe.     2  Roll.  Abr.  1 ';5.     iBulft.  58. 
3  Mod.  146.  S.  P. 


39H.  6. 33.  But  it  is  held,  that  one  negligent  efcape  is  not  a  forfeiture^ 
Abr!i'tc.  though  one  voluntary  one  is,  but  that  two  negligent  efcapcs 
aVern.  I7V  amount  to  a  forfeiture. 

&  1-ide  flat.  8  &  9  W.  3.  c.  27.   tir.  Gaol  and  Gaoler,  letter  (D),  vol.  3.  353. 

(5  Co.  50.  There  are,   fays   my  Lord  Cohe,  three  caufes  of  forfeiture  or 

^1\  ^h'  Seizure  of  offices  by  matter  in  deed,  i/?.  By  abufer.  idly,  Non- 
And  where  ufer.  '^diy,  Refufal.  i/?,  By  abufer  ;  as  by  a  marffial,  or  other 
r.on-attend-  gaoler's  permitting  efcapes.  idly,  By  non-ufer ;  in  which  there 
ufeToTan"'  ^^  *^^^^  diffiircuce,  when  the  office  concerns  the  adminiflration  of 
office  is  a  juftice  or  the  commonwealth,  the  officer  ex  officio  ought  to  attend 
^°v^"^"i5^'i  '^^■^^^O'^t  any  demand  or  requeft,  there,  by  non-ufer  or  non-attend- 
Abr.  I--.  "  ^^^^  the  oihce  is  forfeited  :  but,  where  an  officer  is  not  obliged  to 
Keilw.  194.  attend,  but  upon  demand  or  requeft  made  by  him  whofe  officer  he 
^M^d'^'r  ^^'  *^^^^>  without  fuch  demand  or  requeft,  there  can  be  no  for- 
4  Mod.  29.    feiture.     And  herein  alfo,  my  Lord  Coke  in  another  place  takes 

That     the  follovv'ing  diverfity,  viz.  that  non-ufer  of  itfelf,  without  fome 

non-attend-  fpecial  damage,  is  no  forfeiture  of  private  offices,  but  that  it  is 
good  caufe  otherwife  of  a  publick  one,  which  concerns  the  adminiftration  of 
of  the  for-  juftice.  3^/)',  As  to  refufal,  he  fays,  that  in  all  cafes  where  an 
theoffice^of  ^^^^'^  ^^  bound  upon  requeft  to  exercife  his  office,  if  he  does  not 
rccordei-.  ^^  it  upon  requcfl,  he  forfeits  it ;  as,  if  the  fteward  of  a  manor 
1  Saik.435.  be  requefted  by  the  lord  to  hold  a  court,  if  he  does  not  do  it,  it  is 
[2  Ld.  ^  forfeiture. 
Raym.1237. 

But  the  bare  being  abfent,  without  any  particular  circumftancc  of  aggravation,  will  not  induce  a  for- 
feiture.    Rex  V.  Corporation  of  Wells,  4Burr.  igg.] Where  to  a  ^f ;Ve /acw^  to  repeal  the  patent 

of  a  fearcher  of  a  poit  for  non-attendance,  the  officer  pleaded  Ihat  he  was  fwk,  and  that  he  was  confined 
hi  prifon  3t  tiie  kkig's  fuit,  -/sdi  Qta,  Car.  491,  492, 
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The  king  granted  to  the  abbot  of  St.  Alban  to  have  a  gaol,  and  to  a  Inft.  43. 
have  a  gaol-delivery,  and  divers  perfons  were  committed  to  that 
gaol  for  felony  ;  and  becaufe  that  the  abbot  would  not  be  at  the 
expence  of  making  deliverance,  but  had  detained  perfons  in  prifon 
a  long  time,  it  was  refolved,  that  the  abbot  had  for  that  caufe  for- 
feited his  franchife,  and  that  the  fame  might  be  feized  into  the 
king's  hands. 

If  zfcire  facias  be  brought  to  repeal  the  patent  of  a  fearcher  of  Cro.  Car. 
the  cuftom.s  in  a  port-town  for  non-attendance;  and  upon  evi-  ^V'    "^^^ 
dence  it  appear,  that  fuch  a  ihip  was  imported  and  unladen,  and  R^s^'ad- 
others  alfo  were  exported  beyond  feas,  not  being  fearched,  and  juJgcd.' 
that  when  thefe  fliips  were  fo  imported  or  exported,  neither  the  ^  Mo'i  .146. 
fearcher  himfelf,  nor  any  of  his  deputies  were  there,  though  it  does     '    ' ""  ' 
not  appear  to  be  by  negligence  or  voluntarily,  yet  this  voluntary 
abfence  and  neglect,  fo  as  neither  himfelf  nor  fervants  were  there 
to  fearch,  is  not  only  crajfa  negligentia,  but  a  voluntary  permiffion 
and  forfeiture. 

So,  if  a  gaoler  (hould  leave  his  prifon  doors  unlocked,  and  the  Cro.  Car. 
prifoners  efcape,  it  is  not  only  a  negligent  but  a  voluntary  efcape.  492-  f^f 

If  conditions  in  law,  which  are  annexed  to  offices,  be  not  ob-  Co.  Lir, 
ferved  and  fulfilled,  the  office  is  loft  for  ever,  for  thefe  conditions  ^-'3-  ''• 
are  as  ftrong  and  binding  as  exprefs  conditions  ;  and  therefore  if  Cro°Car^' 
the  office  of  forefter,  ^c.  defcend  to  an  infant  or  feme  eovert,  556. 
(where  by  law  they  may  fo  defcend)  and  thefe  are  not  exercifed  by  ^^^^'  ^'• 
Sufficient  deputies,  they  become  forfeited. 

If  a  parker  or  a  forefter  cut  a  tree,  not  for  browfe  or  reparations,  9  Co.  50.  a. 
this  is  a  forfeiture  in  law  of  his  office  ;  becaufe  he  breaks  the  con-  ^ro-£iiz. 
dition  in  law  annexed  to  his  office,  which  is,  that  he  will  preferve  ^nj*.  j^ 
the  game,  and  not  do  any  thing  that  may  impair  or  deftroy  them.  Poph.  117. 
But  other  books  hold,  that  the  cutting  dov/n  of  trees  is  no  forfeit-  ^""-  ^^°°''» 
ure,  if  he  leaves  fufficient  for  browfe  and  {hade  for  the  deer,  and  2  Mod.  121. 
to  cover  them. 

Infufficiency  is  an  original  incapacity  which  creates  the  forfeiture  4  Mod.  29. 
of  an  office.     So,  if  a  fuperior  puts  in  a  deputy  into  an  office,  arguendo. 
which  may  be  exercifed  by  deputy,  who  is  ignorant  and  unikilful, 
this  is  a  forfeiture  of  the  office. 

If  the  king  grants  an  office  in  any  of  the  courts  at  IVeJlmtnftery  4 Mod.  30. 
the  judges  may  remove  fuch  an  officer  for  infufficiency,  and  are  "J^^"^^"'^ 
the  proper  perfons  to  judge  of  his  abilities.  an  officer 

may  be  removed,  but  cannot  be  abridged  of  his  fee.     Roll.  Rep.  83-3, 

A  filazer  of  C.  B.  being  abfent  two  years,  and  having  farmed  Dyer,  1 14. 
out  his  office  from  year  to  year,  without  the  licence  of  the  court,  ^'^ji^J'^J^^ 
was  difcharged  by  the  Chief  Juftice,  ex  ajjenfu focicrum  ftionwi,  by  i^j.'s.c' 
words  fpoken  openly  in  court.     And  though  there  was  no  record 
made  of  the  difcharge,  nor  any  legal  fummons  for  him  to  anfwer 
to  any  accufation,  yet  the  difcharge  was  held  good. 

An  officer  was  turned  out,  becaufe  that  ht  fpoliavit  quadafv  re-  Keb.  cp-.^ 
corda  contra  officii  fid  debitum ;   and  it  was  objefted,    i/,  That  it  J^'j-^'^"* 
was  not   certain  enough,  becaufe  not  (hewn  what  records-,  to  cierkofthe 
which  the  court  anfsvered,  that  it  would  be  prolix,  and  then  he  pjacem- 
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o!&ed  aid  having  fpo'iled  the  records,  they  are  not  now  to  be  had.     2'd  Ob- 

removed  tor  j^£^iQ,i^  That  it  may  be  he  did  it  by  chance,  and  not  wilfully;  to 

ingthcre-  which  the  court  faid,  that  the  concluCion  contra  o^cii/ui  debiium 

cords  (o  the  included  that. 

new  euj}<is 

rotulorum.     4  Mod.  31,  32.     Show.  2S2.     izMod.  t-;.     [On  the  removal  of  the  clerk  of  the  peace, 

the  evidence  need  not  be  let  out  in  the  order.     Rex  v.  Lloyd,  2  Str.  990'] 

Cro.Jac.  \i  A.  hath  the  cuftody  of  a  caftle  with  all  profits,  ^r.,  j:;ranted 

i7>  »S.         jQ  i^Ipi^  {-q^  Yi^Q^  Qf  v^'hich  the  inheritance  hath  been  granted  to  B.y 

and  A.  refufes  B.  to  let  him  inhabit  in  the  houfe,  this  is  a  for- 

jfelture  in  A. 
i«  E.  4.  1.  -      If  tenant  in  tail  of  an  office  commit  a  forfeiture,  this  (hall  bind 
^°f-^-S^-  the  ifTue,  by  force  of  the  condition  tacitly  annexed  by  law  to  fuch 
22  Afr."34.    eftate.     But,  if  an  officer  for  life  commit  a  forfeiture,  this  Ihall  not 

8  H.  4.  18.  affed;  him  who  hath  the  inheritance. 
2H.  7.  11. 

Td.  K.  7.  I.  2  Roll.  Abr.  155.  7  Co.  34,  Poph.  119.  2  Lev.  71.  Raym.216.  3  Let.  jiiS. 
3  Mod.  146.     Skin.  114.     2  Vern.  173.     2  Vent,  189.  269.     Biidgm.  27. 

Plow.  ^73.        The  Archbifhop  o^  Canterbury  granted  the  office  of  guardian  and 
Sir  Henry      keeper  of  AlytigtoH  Park  to  Sir  Eihuard Nevi/,  and  to  Henry  one  of 
cafe.  *         ^is  fons,  with  a  certain  fee  during  their  lives,  and  the  longeft  liver 
of  them,  which  was  confirmed  by  the  prior  of  Chriji  Ckurch^  Catt^ 
ierbury,  to  be  exercifed  by  them  or  their  fufficient  deputy,  for 
whom  they  fnall  anfwer  ;  Sir  Edward  was  attainted ;   and  the 
queftion  was,  if  the  king  fhould  have  the  office  by  the  attainder  ^ 
and  it  was  refolved,  that  being  only  an  office  of  fkill  and  confidence, 
the  fame  was  not  forfeited  to  the  king,  but  that  the  furvivor  fhould 
hold  the  fame  with  the  profits  incident  thereto. 
Plow.  180.        But,  if  the  king  grants  an  office  which  concerns  truft  and  dili- 
gence to  two,  and  one  of  them  is   attainted,  the  entire  office   is 
forfeited  to  the  king  ;  for  he  cannot  make  one  to  occupy  in  com- 
mon with  another. 
But  for  this        Wherever  an  officer  who  holds  his  office  by  patent  commits  a 
yide  Dyer,     forfeiture,  he  cannot  regularly  be  turned  out  without  a  fcire  facias, 
j^f  j'    ^  *     nor  can  he  be  faid  to  be  completely  oufted  or  difcharged  without  a 

9  Co.  98,  writ  of  difcharge  ;  for  his  right  appearing  of  record,  the  fame  muft 
Co.  Lit.        |jg  defeated  by  matter  of  as  high  a  nature. 

233.    Cro.  ■'  ° 

Car.  60,  61.     Sid.  81.  134.     8  Co.  44.  b.     Roll.  Abr.  580.     3  Mod.  335.     3Lev.282. 

(N)  Where  for  Corruption  and  opprefTive  Proceed- 
ings Officers  are  punifliable  :  And  herein  of 
Bribery  and  Extortion. 

Ttatif  a  hpHERE  can  be  no  doubt  but  that  all  officers,  whether  fuch  by 
man  be  A    jj^g  common  law  or  made  pUrfuant  to  ftatute,  are  punifliable 

aiade  an        .  r  .  _  ^  ,.  , 

officer  by  '^^  corruptiOn  and  opprellive  proceedmgs,  according  to  the  nature 
aftpfpar*  and  heinoufnefs  of  the  offi3nce,  either  by  indidment,  attachment, 
Sft'havr'^  a<^ion  at  the  fuit  of  the  party  injured,  lofs  of  their  offices,  ^c. 

hlmfelf  in  his  office,  hr.  h  indidable  for  It  it  coittm^r.  law^  as  is  fr;ry  publick  officer,  who  milbehavfs 
bimfelf  inhis  offite.     6  MoJ.  90. 

But 


But  befiJes  the  punlfliment  by  indiftment,  information,  ^c.,  all  Dyer,  218. 
courts  of  record  have  a  difcretionary  power  over  then-  own  officers,  P^'^-  sH- 
and  are  to  fee  that  no  abufes  are  committed  by  them,  which  may 
bring  difgrace  on  the  court  themfelves.  Alfo,  the  court  of  King's 
Bench,  by  the  plenitude  of  its  power,  exercifes  a  fuperintendency 
over  all  inferior  courts,  and  may  grant  an  attachment  againlt  tlie 
judges  of  fuch  courts  for  opprelfive,  unjuft,  or  irregular  pradice, 
contrary  to  the  obvious  rules  of  natural  juftice. 

As  to  extortion  by  officers,  it  is  fo  odious,  (being  more  heinous,  Co.  Lit. 
as  my  Lord  Coke  fays,  than  robbery,  as  it  is  ufually  attended  with  363.  b. 
the  aggravating  fin  of  perjury,)  that  it  is  punifhable  at  common  law  ^o^'^  ^"^l' 
by  fine  and  imprifonment,  and  alfo  by  a  removal  from  the  office  zRoii!  Abri 
in  the  execution  whereof  it  was  committed  ;  and  is  defined  to  be  3^*  57* 
the  taking  of  money  by  any  officer  by  colour  of  his  office,  either  ^ll\  ^g 
^vhe^e  none  at  all  is  due,  or  not  fo  much  is  due,  or  where  it  is  not  Raym.  3r5. 
yet  due. 

But  the  ftated  and  known  fees  allowed  by  the  courts  of  juftice  21 H.  7.  17. 
to  their  refpe6live  officers,  for  their  labour  and  trouble,  are  not  re-  ^o.Lit.368. 
ftrained  by  the  common  law,  or  by  the  ftatute  of  W^eflm.  i.  3  Ed.  i. 
and  therefore  fuch  fees  may  be  legally  demanded  and  infilled 
upon,  without  any  danger  of  extortion. 

Alfo  it  feems,  that  an  officer,  who  takes  a  reward  which  Is  2lnft.  210. 
voluntarily  given  to  him,  and  which  has  been  ufual  in  certain  cafes  ">}^^:  ^^^^ 
for  the  more  diligent  or  expeditious  performance  of  his  duty,  can-      '     '•*  "* 
not  be  faid  to  be  guilty  of  extortion  •,  for  without  fuch  z  pramiutn 
it  would  be  impoffible  in  many  cafes  to  have  the  laws  executed 
with  vigour  and  fuccefs. 

But  it  has  been  always  held,  that  a  promlfe  to  pay  an  officer  Roll.  RoIJ. 
money  for  the  doing  of  a  thing  which  the  law  will  not  fuffev  him  ^^-  ^°"* 
to  take  any  thing  for,  is  merely  void,  however  freely  and  volunta-  ^^y'^  V^' 
rily  it  may  appear  to  have  been  made.  ]on.  65. 

Cro.  Elir.  654.     Moor,  46S.     Cro.  Jac.  103, 

If  an  indictment  of  extortion  charges  J.  S.  with  the  taking  of  Sid.  91. 
50/.  as  bailiff  of  a  hundred  ri?/oiv  o^^V,  without  {a)  (lievving  for  T lie  King 
what  he  took  it,  this  is  good,  at  lea  It  after  verdicl,  for  perhaps  he  ^j^  That  an 
might  claim  it  generally,  as  being  due  to  him  as  bailiff,  in  which  intor.-natipa 
cafe  the  taking  could  not  be  otherwife  exprelTed.  forextor- 

fet  forth  the  time  when  the  offence  was  committed.  4  Mod,  loi.  io> — That  the  court  of  King's 
Bencb  will  not  qua/h  an  indidment  for  extortion  or  oppreliion,  though  erroneous,  but  will  oblige  the 
party  to  plead  or  demur  to  it.     5  Mod.  13. 

As  to  bribery,  it  is  fald,  In  a  large  fenfe,  to  be  the  receiving  or  Fortefcue  de 
offering  of  an  undue  reward  by  or  to  any  perfon  whatfoever,  whofe  ^^''/i.  ^'/J* 
ordinary  profeffion  or  bufinefs  relates    to  the  adminiltration  of  j^^_ 
publick  juflice,  in  order  to  incline  him  to  do  a  thing  againfl  the  H'jb. 9. 
known  rules  of  honefty  and  integrity  ;  but  that,  in  a  Unci  fenfe,  ^J^'^-J^'=» 
it  fignifies  the  taking   of  any  thing  valuable  by  one   in  a  judicial 
place,  of  any  one  wlio  hath  to  do  before  hi.m  any  waVj  for  doing 
his  office,  or  by  colour  of  his  office,  but  of  the  kmg  only.     Alfo, 
it  fignifies  the  taking  or  giving  a  reward  for  ofl'ences  of  a  publick 
nature,  which   manifellly   tending  to   difcourage  men,   and  to 
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introduce  all  kinds   of  corruption,  is  highly  punlfliable  by  the 

common  law\ 

3  inft.  145.       And  thefe  feveral  offences  are  fo  odious  in  the  eye  of  the  law, 

Cro"  Tac^*    *^^'  '^^y    ^^^  punifhable  not  only  with  the  forfeiture  of  the 

65.  Rufliw.  offender's  olhce  of  juftice,  but  alfo  with  fine  and  imprifonment. 

Coiieaions,   It  is  alfo  faid,  that  at  common  law  bribery  in  a  judge,  in  relation 

foTiiV         ^^  ^  caufe  depending  before  him,  was  looked  upon  as  an  offence 

of  fo  heinous  a  nature,  that  it  was  fometimes  punilhed  as  high 

treafon,  before  the  ilatute  25  Ed.  3.  Jiai,  5.  c.  2. 

Co.  Lit.  Alfo,  it  is  faid  in  general,  that  all  wilful  breaches  of  the  duty  of 

*33>  *34'     an  ofHce  are  forfeitures  of  it,  and  alfo  punifliable  by  fine,  ySfc;  for 

fmce  every  ofHce  is  inflituted,  not  for  the  fake  of  the  officer,  but 

for  the  good  of  fome  other,  nothing  can  be  more  juft  than  that  he, 

who  either  negle6ts  or  refufes  to  anfwer  the  end  for  which  his 

office  was  ordained,  (hould  give  way  to  others  who  are  both  able 

and  willing  to  take  care  of  it,  and  that  he  fhould  be  punilhed  for 

his  negle^l:,  or  oppreffive  execution.     But  the  particular  inftances 

wherein  a  man  may  be   faid  to  adt  contrary  to  the  duty  of  his 

office,  though  various,  are  yet  fo  generally  obvious,  that  it  feems 

needlefs  to  endeavour  to  enumerate  them. 


^Dutlatorp^ 


Co.Lit  123.  /^UTLAWRY  is  a  punifhment  infllded  on  a  perfon  for  ^ 
St°d  Dial  ^^  -contempt  and  contumacy,  in  refufing  to  be  amefnable  to, 
a.  c.  3.  '  3"d  abide  by,  the  juflice  of  that  court  which  hath  lawful  autho- 
RoU.  Abr.  rity  to  call  him  before  it.  And  as  this  is  a  crime  of  the  higheft 
°*'  nature,  being  an  aft  of  rebellion  againft  the  ftate  or  community  of 

which  he  is  member,  fo  doth  it  fubjeft  the  party  to  divers  for- 
feitures and  difabilities  ;  for  hereby  he  lofeth  liberam  kgem,  is  out 
of  the  king's  protection,  feV. 
Co.Lit.  1 28.       And  as  to  forfeitures  for  refufing  to  appear,  herein,  the  law 
3  Inft.  161.  diftinguifhes  between  outlawries  in  capital  cafes,  and  thofe  of  an 
inferior  nature  ;  for  as  to  outlawries  in  treafon  and  felony,  the 
law  interprets  the  party's  abfence  a  fufficient  evidence  of  his  guilt, 
and,  without  requiring  further  proof  or  fatisfadiion,  accounts  him 
guilty  of  the  faft,  on  which  enfues  corruption  of  blood,  and  for- 
feiture of  his  whole  eflate,  real  and  perfonal. 
Plow.  541.        But  outlawry  in  lefs  crimes,  or  in  pevfonal  a£lions,  does  not 
9  ^-  6-        occafion  the  party  to  be  looked  upon  as  guilty  of  the  faft,  nor 
Show!  Pari.    ^'^^^  ^^  occafiou  an  entire  forfeiture  of  his  real  eftate :  it  is  how- 
Ca.  73.  ever. 
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ever,  very  fatal  and  penal  in  its  confequences ;  for  hereby  he  is 
reftrained  of  his  liberty,  if  he  can  be  found,  forfeits  his  goods  and 
chattels,  and  the  profits  of  his  lands  while  the  outlawry  remains 
in  force. 

It  hath  been  faid,  that  anciently  any  one  might  as  lawfully  kill  Co.  Lit. 
a  perfon  outlawed  as  he  might  a  wolf,  or  other  noxious  animal  (a);  '*^-  ^* 
but  that  the  law  herein  was  changed  in  Edw.  Ill.'s  time,  which  [hfs'i^"' 
provides^,  that  a  perfon  outlawed  fliall  be  put  to  death  by  the  (heriff  vulgar  error, 
only,  having  lawful  authority  for  that  purpofe.  ^°^  though 

.  .  .  an  outlaw 

was  (aid  caput  greere  lupinum ;  yet  it  was  never  permitted  any  one  who  met  him  to  kill  him  with  im- 
punity, buc  only  in  cafe  he  would  not  furrender  himfelf  peaceably  j  for  if  he  made  no  attempt  to  fly 
his  deaih  would  be  pun.fhed  as  th.it  of  any  other  man  :  though  it  feems,  that  in  the  counties  of  Here- 
ford and  Gloucefter,  in  the  neighbourhood  of  the  Marches  of  Wales,  outlaws  were  tieated  as  having 
eajiita  lupina.     Brafton,  128.  b.J 

Alfo,  from  the  heinoufnefs  of  the  offence  the  flierlfFmay,  on  a  2  Hal,  Hift. 
capias  utlagatum^  break  open  the  houfe  of  the  perfon  outlawed;  P-Czoz. 
for  it  would  be   unreafonable,  that  this  privilege  or  protedion,  |S°'  9^* 
allowed  of  in  other  cafes,  fhould  be  extended  to  him  who  is  de-  Cro.  Eiiz.' 
clared  a  contemner  and  violator  of  tlie  law ;  and  therefore,  the  9°^-  Moor, 
feizing  him  as  an  outlaw,  doth  imply  the  liberty  of  entering  and  y°^'  ^^g  * 
feizing  him  wherefoever  he  lies  hid.  Cro.  Car.  537.    4 Leon. 4.1.    2jo'n.2J3. 

But,  as  the  punilhment  of  outlawry  is  of  a  very  fevere  nature,  4  Burr, 
the  law  hath  provided  and  takes  great  [b)  care,  that  no  perfon  ^|^^If. 
fhould  be  outlawed  without  due  notice,  and  apparent  contempt  to  perfon  is  to 
the  court ;  as  will  appear  under  the  following  heads  :  be  outlawed 

.  viji  per  h- 

gtm  terra'     2  Inrt.  4.7..^That  three  ca/»wi's  a.e  required,  and  the  parry  to  be  called  in  five  county^ 
courts,  a  month  between  every  court.     Braft.  Lib.  3.  traft.  2.  c.  11. 

(A)  In  what  Cafes  Procefs  of  Outlawry  lies. 

(B)  By  w^hat  Jurifdidion  fuch  ProcefTes  are  to  ifliie. 

(C)  Againft  whom  Procefs  of   Outlawry   may  be 
awarded  :  And  herein, 

1.  Whether  it  may  be  awarded  againft  a  Peer. 

2.  Whether  Procefs  of  Outlawry  may  be  awarded  againft  an 
Infant. 

3.  Of  awarding  Procefs  of  Outlawry  againft  a  Feme  Sole  or 
Covert,  and  the  Proceedings  thereon. 

4.  Of  awarding  Procefs  of  Outlawry  againft  feveral  Defend- 
ants, and  the  Proceedings  thereon. 

5.  Of  awarding  Procefs  of  Outlawry  againft  Principal  and 
Acceflary. 

(D)  What  Forfeitures  and  Difabilities  an  Outlawry 
fubjeds  the  Parties  to  :  And  herein, 

I.  Where  it  is  of  the  fame  Effea  with  a  Sentence  or  Judg- 
ment. 
VOL.V,  *P4  2;  Of 
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2.  Of  the  Forfeiture  as  to  Lands,  Goods,  t^c.^  and  herein  of 
the  Difference  between  Outlawries  in  Criminal  and  Civil 
Cafes,  and  ox  the  King's  andParty's  Jntercft  at  whofe  Suit 
the  Outlawry  was  had :  And  herein, 

1.  Of  the  Difference  between  a  Forfeiture  in  a  Criminal  and 
Civil  Cafe. 

2.  What  Things  are  forfeited  by  the  Outlawry, 

3.  To  what  Time  the  Forfeiture  fja/l  relate. 

4.  Of  the  King's  and  Party's  Interefl  at  whofe  Suit  the  Out' 
lawry  was  had.,  in  the  EJlate  and  E feels  of  the  Party  out' 
lawedy  and  their  Remedies  for  the  fame, 

3.  Of  the  Party's  Difablllty  to  bring  any  Action. 

4.  What  further  Difabilities  Outlawry  fubjetls  the  Party  to. 

^  (E)  Of  the  Regularity  of  the  Proceedings  on  an 
Outlawry,  and  for  what  Errors  it  may  be  reverfed : 
And  herein, 

1 .  Where,  for  want  of  fuch  Procefs  as  Is  required  by  Law, 
the  Outlawry  may  be  reverfed. 

2.  Where,  for  want  of  Form  in  fuch  Procefles,  the  Outlawry 
may  be  reverfed. 

3.  Where,  for  Variance  in  fuch  Procefles,  the  Outlawry  may 
be  reverfed. 

4.  Where,  for  a  defe£llve  Execution  and  Return,  the  Out- 
lawry may  be  reverfed :  And  herein, 

1.  To  whom  fuch  Procefs  is  to  iffue  and  be  directed. 

2.  To  what  Place  the  Procefs  is  to  iffue ;  and  herein  of  the 
Quinto  exa£lus,  and  Proclamation  on  an  Outla%vry. 

3.  Whatflmll  be  f aid  a  good  Execution  and  Return, 

(F)  Of  the  Manner  of  reverfing  an  Outlawry  :  And 
herein  of  the  Difference  between  Errors  in  Fadt 
and  in  Law. 

(G)  What  the  Party  mufi:  do  In  order  to  entitle  him 
to  a  Reverfal ;  And  herein, 

1.  Of  appearing  in  Perfon,  or  by  Attorney,  and  giving  Bail. 

2.  Of  fuing  out  a  Scire  facias. 

(H)  The  Effeds  and  Confequences  of  a  Reverfal : 
And  herein, 

1.  Where  the  Proceedings  on  the  Reverfal  are  In  the  fame 
Plight  as  if  no  Outlawry  had  been. 

2.  To  what  the  Party  ihall  be  reftored  on  Reverfal  of  the 
Outlawry. 
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(A)  In  what  Cafes  Procefs  of  Outlawry  lies. 

"I  T  feems,  that  originally  procefs  of  outlawry  only  by  in  'treafon  Staunf. 
-■■   and  felony,  and  was  afterwards  extended  to  trefpafl'es  of  an  l^^-    Bro. 
enormous  nature.     And  herein  it  is  laid  down  by  Serjeant  (o)  lawry,  26. 
Hawkins,  that  procefs  of  outlawry  at  this  day  lies  in  all  appeals  s^*  5?- 
and  in  all  indiilments  of  treafon  or  felony,  and  in  all  indiclments  ^"''j^/'' 
of  trefpafs  vi  <2f  armis ;  and  on  all  returns  of  refcous  ;  and,  as  it  Dyer,  2x3, 
f«ems  probable,  in  all  indictments  of  confpiracy  or  deceit,  or  other  214- 
crimes  of  a  higher  nature  than  trefoafs  vi  &  armis ;  but  that  it  lies  (^)^^a\v!c. 
not  on  an  a£lion,  or,  an  indiftment  on  a  [b)  flatute,  unlefs  it  be  §  113, 114. 
given  by  fuch  (tatute,  either  exprefsly,  as  in  tht  c?iit  oi pramunire j  andfeverai 
or  impliedly,   as  in  cafes  made  treafon  or  felony  by  ftatute,  or,  j^g^g'^-'^^^ 
^&'here  a  recovery  is  given  by  an  a6lion  in  which  fuch  procefs  lay  [h)  it  does 
before,  as  in  the  cafe  of  a  U)  forcible  entry.  !'°'  ^'^ ""  ^n 

on  the  ftatutes  againft  foreftailing.  21  Ed.  4.  ij.  b.  aHal  Hift.  P.  C.  194.  (<r)  On  a  convidion 
fey  jurtices  on  view  of  a  forcible  entry  procefs  of  outlawry  lies,  i  Keb.  563 [Whether  the  com- 
mon law  gives  procefs  of  outlawry  againft  crimes,  being  merely  cnj}ruii'fve  bveac'^es  of  tliC  peace,  vvaa 
queftioned  in  the  cafe  of  the  King  v.  Wilkes  on  a  lib"el.  But  Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  court  of  King's  Bench,  fpoke  at  large  to  prove,  that  fuch  procefs  lies  againft  crimes  uni~ 
•verjally.  4  Burr.  Z537.  However,  the  leafoning  on  which  this  opinion  is  grounded,  itands  oppofed 
by  a  former  judgment  of  the  Common  Pleas  on  a  prior  cafe  relative  to  the  fanre  offender.  2  Will.  151. 
But  it  was  adopted  by  both  Houfes  of  Parliament,  when,  in  Wilkes's  cafe,  they  reiolved,  that  privilege 
of  parliament  doth  not  extend  to  libels.     See  Ann.  Reg.  1764  ] 

In  an  aflife  a  capias  pro  fine  lies,  and  upon  that,  procefs  of  out-  2  Inft.  6135. 

lawry,  if  the  afTife  be  found  with  force  ;  but  being  a  mixed  a£lion,  ^^J'^'^^^^^' 

as  i^ivouring  of  the  realty,  it  is  out  of  the  ftatute  of  additions,  prefentment 

I  H.  ^,  c.  5.   which   extends  only    to  perfonal  actions,  appeals,  is  he  lame 

^nd  [d)  indldtmentS.  diament,  on  which  procefs  of  outlawry  lies      2  Leon  2co. 

So,  procefs  of  outlawry  lies  in  replevin,  and  is  given  by  the  6Mod.  S4. 
ftatute  25^.3.  c.i'-j.  which  gives  the  capias  in   this  manner:  g^'^^^j/g^j,, 
when  on    the  pluries  replegiari  facias  the  (herifF  returns  averia  t^ry  v. 
eiongatay  then  a  capias  m   ivithernam    iffues,  and  on  that  being  Wood. 
returned  mdla  bona,  a  capias  iffues,  and  fo  to  outlawry  :  but  it  does  ^g^'    ^'>^' 
not  lie  on  the  original  writ  of  replevin,  which  is  vicoumiel  and 
determined  ;  and  therefore  as  no  addition  is  required  in  fuch 
original  writ,  fo  neither  ought  there  to  be  any  in  the  fecond  writ ; 
for  where  a  writ  or  procefs  is  founded  on  a  former,  it  mult  purfue 
the  former,  an.l  cannot  vary  from  it. 

By  the  common  law,  in  all  a£lions  of  trefpafs  qtiare  vi  CJ  armis,  35  H.  6. 
and  in  which  there  is  a  line  to  the  king,  a  capias  was  the  procefs }  ^^H.e.  17. 
and  herein  procefs  of  outlawry  lay  by  the  common  law.  Rat. Enc. 

293.     10  Co.  72.     2  Roll.  Abr.  805. 
But  in  account,  debt  (t),  detinue,  annuity,  covenant,  and  fuch  Co.  Lit. 
a£tions  as  are   grounded   upon  negligence  or  laches  rwerely,  no  J^^^'^  ^^ 
capias  lay  at  common  law,  but  only  fummons  and  diftrefs  infinite  ;  2  Buiit.  63. 
and  therefore,  the  capias  and  outlav^ry  in  thefe  actions  were  in-  ^.^"''j^^.''-^- 
troduced  by  divers  a6ts  of  parliament  (_/").  222  261. 

Yelv.  158.      Rayin.   128.      Keb.  890.   908.      Sid.  248.  158.      (<)  W.hether  procefs  of  outlawry 
iies  in  a  writ  of  detinue  of  charters.     Dyer,  223.  a.  dub-tatur.     [{/)  This  opinian,  that  the  wnt  of 
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iafias  did  not  He  at  «ommon  law  for  debt  and  damages,  is  contradifled  by  the  Liftory  of  our  legal  pro- 
cefs.  For  in  the  reign  of  Henry  3.  the  procefs  in  all  perfonal  aflions  was  as  follows  :  If  the  party  did 
not  appear  upon  the  fummons,  he  was  attached  by  pledges ;  and  afterwards  by  better  pledges :  if  he  ftill 
did  not  appear,  the  flieriffvvas  commanded  ^uod  habeat  corpus:  if  the  flierift" returned  non  in-vetitus,  there 
iffued  a  dijiringas  per  terras  et  caialla  ;  after  that,  another  diftringas,  commanding  him  alfo  to  take  the 
body  ;  after  that,  another  dijiringas,  ne  manum  apponat ;  and  laftly,  a  writ  to  take  the  lands  and  chattels 
into  the  king's  hands.  Thus,  there  might  be  one  fummons,  two  attachments,  a  capias  (as  it  was  after- 
wards called),  and  four  diftrefles.  To  this,  it  is  added  by  Braflon,  that  flioiild  the  defendant  not  be 
found,  nor  have  any  lands  or  goods,  whether  the  aftion  was  for  money,  or  for  a  trelpafs,  he  was  to  be 
demanded  from  county  to  county,  and  outlawed  :  and  perfons  fo  outlawed  were  condemned  to  perpetual 
imprifonment,  or  t*  abjure  the  realm.  Brad,  440-1.  Reeves'  Hill,  of  the  Law,  vol.  1.  483.4. 
vol.  2.  439.3 

ainft.  145.        By  the  ftatute  of  Marlebrldge,  52  //.  3.  r.  23.  the  writ  of  nion- 

380.  JJravit  de  compoto  was  given,  where  before,  the  procefs  in  account 

*^55*  was  fummons,  attachment  and  diflrefs  infinite  ;  and  by  Wejltn.  2. 

13  Ed.  I.  Jlat.  I.  c.  II.  procefs  of  outlawry  is  given  in  account. 

3 Co.  12.  By  the  25  E.  3.  c.  17.  it  is  accorded,  that  fuch  procefs  fhall  be 

2  Roll.  Rep.  made  in  a  writ  of  debt  and  detinue  of  chattels,  and  taking  of 

*Bulft.  (t\.    ^^^fts,  by  writ  of  capias y  and  by  procefs  of  exigent,  by  the  ftieriff's 

return,  as  is  ufed  in  a  writ  of  account. 

And    by   the    i^  H. '].    e.g.  reciting,    **  That  forafmuch  as 

**  before  this  time  there  have  been  great  delays  in  aflions  of  the 

<*  cafe  that  have  been  fued  as  well  before  the  king  in  his  bench, 

*'  as  in   the  court  of  his  common  bench,  by  reafon  of  which 

*'  delays  many  perfons  have  been  put  from  their  remedy ;  it  is 

**  therefore  ordained,   enabled,    and  eflablifned,  that   like   pro- 

**  cefs  be  had  hereafter  in  alliens  upon  the  cafe  as  well  fued  and 

*•  hanging,  as  to  be  fued  in  any  of  the  faid  courts,  as  in  adlions  of 

**  trefpafs  or  debt." 

Leon.  329.        But  it  hath  been  adjudged,  that  procefs  of  outlawry  lies  in  no 

a  Roll.  Abr.  ^.j^fg  ^yj.  -^here  a  capias  lies ;  and  that  therefore  where  the  proceed- 

K.eb.  577!^*  ing  is  by  bill  and  not  by  original,  as  there  can  be  no  capias,  fo  there 

can  be  no  procefs  of  outlawry,  as  in  a  bill  of  privilege  by  or  againit 

an  attorney. 

(B)  By  what  Jurifdidion  fuch  Procefles  are  to  iflue. 

a  Hal.  Hlft.  1 T  is  clear,  that  the  courts  at  Wejlininjier  may  iiTue  procefs  of 

P.C.198.     1  outlawry,  and  that  the  court  of  King's  Bench,  either  upon  an 

indi£lment  originally  taken  there,  or  removed  thither  by  certiorari^ 

may  iflue  procefs  of  capias  and  exigent  into  any  county  of  Englaiid^ 

upon  a  non  ejl  inventus  returned  by  the  fheriffof  the  county  where 

the  party  is  indifted,  and  a  tejlatum  that  he  is  in  fome  other 

county. 

a  Hal.  Hlft.       Jufticcs  of  oyet  and  terminer  may  iflue  a  capias  or  exigent,  and 

P.  c.  31,      fQ  proceed  to  the  outlawry  of  any  perfon  indi£led  before  them, 

'^^'  dire£led  to  the  fheriff  of  the  fame  county  v/here  they  held  their 

feffion  at  common  la,w;  and  by  the  ftatute  of  5  E.  3.  c.  11.  they 

may  iflue  procefs  of  capias  and  exigent  to  all  the  counties  of  Eng- 

land,  againft  perfons  indifted  or  outlawed  of  felony  before  them. 

aHai.  Hjft.        But  juftices  of  gaol  delivery*,  regularly,  cannot  iflue  a  capias  or 

P.  c.  199.     exigent  J  becaufe  their  commiflion  is  to  deliver  the  gaol  4^  prifoni- 

bus 


lus  in  ea  ex'ijient'ihus^  fo  that  thofe  whom  they  have  to  do  with  are  they  have 
always  intended  in  cuftody  already.  commifiions 

of  oyer  and 
terminer,  and  other  commiffions,  &c,  giving  them  full  power  in  all  cafes, 

Juftices  of  the  peace  may  make  out  procefs  of  outlawry  upon(fl)  2  Hai.Hift. 
Indi6iments  taken  before  themfelves,  or  upon  indldlments  taken  '99- 
before  the  fherifF,  and  returned  to  the  juftices  of  the  peace,  by  if  aflife'*^" 
the  li,\tute  of  i  £.  4.  c.\.  but  the  power  of  the  (lieriff,  to  make  juftices  of 
any  procefs  upon  Indidlments  taken  before  him,  is  taken  away  by  "'''  p'''"^* 

^r  ■'    ^  juftices  of 

thatrtatUte.  operand 

terminer,  and  juftices  of  gaol  delivery,  ard  alfo  juftices  of  the  peace  in  their  fefllons,  may  proceed 
to  outlawry  in  cafes  of  indidments  found  before  them,  and  that  by  the  common  lawj  and  in  cafes 
of  popular  afti'ms  may  proceed  to  outlawry  by  the  ftatute  of  21  Jac.  i,  c.  4.  2  Hal.  Kift.  P.C.  52.— 
Eut  they  cann  ic  iffue  a  ca-^'iu!.  utlagatum,  but  muft  return  the  record  of  the  outlawry  into  the  King's 
Bench,  and  'here  procefs  of  caj>iai  utlagatum^  ihall  iffue.     Dale.  406.     2 Hal.  HiR.  P.  C.  52. 


It  is  made  a  q^imreh^  Hale,  whether  a  coroner  can  by  law  make  2 Hai.Hift. 
out  procefs  of  outlawry  againft  a  man  indidled  by   inquifition  p'^^'^^' 
before  him.  ins^aco." 

roner  may  award  procefs  until  the  exigent,  on  a  bill  of  appeal  before  him  ;  and  that  by  the  better  opinion, 
fuchprocelb  ftiali  be  awarded  by  him  only,  and  not  by  him  anj  the  ftieritf  jointly,  and  that  he  may  pr»- 
ceed  there,  n  to  outlawry  ;  but  that  fince  Magna  Charta,  c.  i  7.  by  which  it  is  enafted,  'That  no  jherifff 
confiable,  ccroner,  or  other  bailiff  of  the  king,JhaH  hold  pleat  of  thf  crown,  he  cannot  proceed  to  the  trial  of 
the  appellee,     2  Hawk.  P.  C.  c.  y.   §  41.  and  feveral  authorities  there  cited. 

It  hath  been  held,  that  though  the  procefs  in  inferior  courts  be  Velv.  158, 
9  capiasy  that  yet  they  cannot  proceed  to  outlaw  the  perfcn.  ^'°'  J^"^* 

Raym.  128.     Sid.  248.  259.     Keb.  890.  90S. 

The  procefs  to  the  outlawry,  viz.  the  capias  and  exigent,  raufl:  2  Hal.  Hift. 
be  in  the  king's  name,  and  under  the  judicial  feal  of  the  king  ap-  f^^\vh«e 
pointed  to  that  court  that  iflues  the  proofs,  and  with  the  [b]  tejle  of  ihe^d/Mr 
the  chief  juftice  or  chief  judge  of  that  court  of  feffions.  wis  cpc  Ed. 

mundo  An- 
derjon   without  aff'.,  for  this  error  the  outlawry  was  reverfed  ;  for  the  tefe  is  the  warrant  of  the  writ, 
as  it  is  of  all  judicial  writs.     Cro.  £liz.  592.     Gronby  v.  Ifcham. 


(C)  Againft  whom  Procefs  of  Outlavsrry  may   be 
awarded .  And  herein, 

1.  Whether  it  may  be  awarded  againft  a  Peer. 

|F  a  nobleman,  or  peer  of  the  realm,  be  indi£led  and  cannot  be  sinft.  49. 

-*■  found,  procefs  of  outlawry  fliall  be  awarded  againft  him,  and  he  |,3^*f  ^V^,, 

fhall  be  outlawed  per  judicium  coronatorum.  ^  Hawk.  P.  C.  c.44.  §  16. 

But  in  civil  aaions  between  party  and  party,  regularly,  a  capias  ^^''•^"^'*- 

or  exigent  lies  not  againft  a  lord  of  parliament  of  England^  whe-  ^^^ '  ^59- 

ther  fecular  or  {c)  ecclefiaftical  j  yet,  in  cafe  of  an  indidment  for  Cto.Eiiz. 

treafon  or  felony,  yea,  but  for  a  trefpafs  vi  ^  armisy  as,  an  aflault  '7^;_503- 

or  riot,  procefs  of  outlawry  fliall  iiTue  againft  a  peer  of  the  realm  ;  rqh.*  ^br. 

for  the  luit  is  for  the  king,  and  the  offence  is  a  contempt  againft  zzo.  _ 
him  :  and  therefore,  if  a  refcue  be  returned  againft  a  peer,  or,  if  (0  That  an 

a  peer  be  convift  of  a  diiTeifui  with  force,  or  deny  his  deed,  and  pijor  ought 

'  it 
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rot  to  be  it  be  found  agalnft:  him,  a  capias  pro  Jine  and  exigent  fhall  ilTue, 

out  awed.  £qj.  ^i^g  king  is  to  have  a  fine:  and  the  fame  realon  holds  upon 

aR.011.  Abr.  an  indi£lment  of  trefpafs  or  riot,  and  much  more  in  the  cafe  of 

S05.  felony. 

2.  Whether  Procefs  of  Outlawry  may  be  awarded  agalnft  an 

Infant. 

3H.  5.  An  infant  above  the  age  of  fourteen  may  be  outlawed,  and  the 

Utlag.  II.     outlawry  is  not  erroneous  :  but  an  infant  under  the  ajje  of  four- 
Ficz.  tit.  ^  ^  .  ^ 

Outlawry,     t^^n  cannot  be  outlawed  ;  for  if  he  be,  it  is  erroneous. 

II.    a  Roll.  Abr.  805.     Dyer,  104.     2  Hal.  Hift.  P.  C.  207,  208. 

Dyer,  239.        But  the  outlawry  of  fuch  infant  is  not  void,  it  being  of  record, 

a.  2  Roll,     •jjyj  voidable  only  by  writ  of  error. 
Abr.  805.  '      ^ 

3.  Of  awarding  Procefs  of  Outlawry  againft  a  Feme  Sole  or 

Covert,  and  the  Proceedings  thereon. 

Co.  Lit.  A  woman  is   faid  to  be  waived  and  not  outlawed  ;  and  the 

^■*^'f^„  ^     reafon,  fays  my  Lord  Coke,  why  the  outlawry  of  a  woman  is  le- 
Lit.  §  186.         ,t         11    1        ^    .     .  ,...■',  -  ■'  J. 

■"  gaily  called  ivaiviana  miilieris  is,  becaule  women  are  not  iworn  m 

leets  or  terns,  as  men  are,  who  are  above  the  age  of  twelve  j  and 

therefore,  fays  he,  men  are  called  utlagatiy  i.e.  extra  legem pojiti^ 

but  women  are  ivaiviatis,  i.  e.  dereliclcey  left  out  or  not  regarded, 

becaufe  they  are  not  fworn  to  the  law. 

Cro.  Tac.  Therefore,   where  a  capias  and  exigent  were  awarded  agalnft 

358-  three  men  and  two  women,   and  the  return  was  iitlagati  exijlttntf 

iviiddieton  s   ^,}^gj.g^  ^g  ^o  the  women,  it  ought  to  have  been  tuaiviata  exijlunty 

Roll  Rep.     this  was  held  to  be  error. 

407.  S.  F.    Roll.  Abr.  804.  S.  P. 

For  this,  If,  in  an  a6lion  agalnft  hufband  and  wife,  the  huftiand  is  out-' 

w/^^Dyer,  Ja^wed,  and  wife  waived,  and  (he  is  taken  upon  the  capias  utlagat.^ 

Cro.Ta'c.  though  fhe  is  to  be  difcharged  of  the  imprifonment,  (becaufe  the 

445.  Cro.  plaintift' cannot  proceed  againft  her  alone,)  yet  (lie  ilill  remains 

Eiiz.  370.  waived,  and  when  her  hulband  is  taken  he  muft  bring  her  in. 

xiUt.  0  0. 

Sid.  21. 

Cro.  Car.  In  an  adion  for  a  debt  due  by  a  wife  before  marriage,  the  huf- 

5^>.59'  band  was  returned  outlawed  and  the  wife  waived,  but,  before  the 
Affi^wAT.  return  of  the  exigent,  an  attorney  procured  for  the  wife  zfupet:-- 
Hut.  86.  fedeasy  furmifing,  that  the  v/ife  had  appeared  by  him  as  her  attor- 
ney :  on  motion  that  this  appearance  of  the  wife  fhould  be  received, 
all  the  court  conceived,  that  if,  upon  the  exigent,  the  (herifFhad 
returned  reddidit  fe,  or,  upon  pluries  capias,  had  returned  cepi 
corpus  for  the  wife,  then  her  appearance  fhould  be  entered,  but 
not  by  attorney,  as  it  is  here ;  and  the  exigent  fhould  only  KTue 
againll  the  hufband,  ^  idem  dies  (hould  be  given  to  the  wife.  But, 
when  the  hufband  upon  the  exigent  is  returned  outlawed,  then,  it 
ihall  be  entered  nler  fans  jour  for  the  wife,  for  the  procefs  is  de- 
termined ;  and  if  he  will  purchafe  his  pardon,  he  fliall  not  have 
any  allowance  thereupon  in  tl  fare  facias ^  unlefs  he  appear  for 

himfelf 
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himfelf  and  his  wife.  But  if  for  the  hufband  the  flierlfF  fiiould 
return  cepi  corpus  upon  a  pluries  capias.,  and  a  jion  eft  inventa  for  the 
wife,  yet  an  exigent  (hall  iflue  againil  both,  becaufe  it  muil  be 
prefumed  the  hufband  might  bring  in  his  wife  :  but,  if  upon  the 
exigent  the  flierifF  returned  reddidit  fe  for  the  hulhand,  and  for 
the  wife,  that  (lie  is  waived,  the  hufband  fliall  go  fpie  die :  but  in 
this  cafe,  becaufe  the  exigent  was  returned  againft  both  to  be  out- 
lawed, the  fuperfedeas  fuppofing  the  appearance  of  the  wife  is 
merely  idle  and  void;  whereupon  it  was  difallowed,  and  the  exigent 
appointed  to  be  filed  againil  both. 

4.  Of  awarding  Procefs  of  Outlawry  againfl  feveral  Defendants, 

and  the  Proceedings  thereon. 

If  two  are  fued  in  a  joint  afllon,  and  neither  of  them  will  Cro.  Eliz. 
appear,  procefs  of  outlawry  muft  be  taken  out  aeainft  both.         ,    ^+1'  Bever- 

^  ^  *^  ''  ="  ley  V.  Beverley. 

If  an  exigent  is  awarded  againfl  two,  and  the  return  Is  prima  r  Roll.  Abr, 
exacli  fiierimt  IS  non  comparuerunt ,  without  faying  uec  ear  urn  aliquis  802.  Tavei-- 
comparuity  it  is  erroneous.  2  Hah  H^'ft. 

P.  C.  204.  S.  C.  cited,  and  S.  P.  fald  to  have  been  often  adjudged.  Cro.  Jac.  35S.  S.  P.  adjudged,  and 
faid  to  be  manifeft  error.      3  Mod.  89,  90.  S.  P.  adjudgea.       Roll.  Rep.  406.     Palm.  388.  S.  P. 

adjudged. 

If  two  in  a  writ  of  account  are  adjudged  to  account,  and  one  Is  41 E.  3. 
after  [a)  outlawed   in  the  fuit,  and  the  other  appears,  he   fhaU  3  Roll.  Abr. 
account  alone.    ^  _  'qLIl%. 

5.  P.  faid.  (j)  But  if  fued  by  bill  upon  which  no  outlawry  can  be,  what  proceedings  ilball  be,  quart ; 
©"  f  iVe  Sid.  159.  Keb  577.  [In  fuch  cafe  the  plaintiff  mult  difcontinue,  and  take  out  an  otiginaJ,  oa 
which  he  will  proceed  to  outlawry  againft  the  one,  after  which  he  may  go  on  in  the  aftion  againft  the  other- 
lidwards  v.  Carter,  i  Str.  473.  Symonds  v.  Patminter,  2  Str.  1269.  1  Wilf.  78.  1  Bl.  Rep.  20. 
In  an  aftion  upon  a  contrail,  if  the  defendant  plead,  that  the  promife  wa3  made  by  another  jointly  with 
tiim,  the  plaintiff  cannot  reply  that  fuch  other  perfon  is  out  of  the  kingdom,  and  that  it  is  not  poffibk 
to  fummoa  or  attach  him,  but  mult  proceed  to  outlawry.     Sheppard  v.  Baillie,  6  Term  Rep.  327.  j 

When  two  are  adjudged  to  account,  and  one  is  outlawed  and  41 E.  3. 
accounts,  if  he  dlfcharges  himfelf  upon  tlie  account,  this  (hall  be  a  jl^',,'''  , 
difcharge  to  the  other,  when  he  fues  zfcire facias  upon  a  charter  1^^'.^^]^^ 
of  pardon  ;  and  if  he  be  charged  by  the  account,  this  (hall  be  a  Moor,  18S. 
charge  upon  the  other,  becaufe  they  were  judged  to  account  ^  ^^'*"-  7'^' 
jointly. 

If  in  debt  due  upon  an  obligation  againft  B.  and  C,  fons  and  Dyer,  235. 
heirs  of  the  obligor,  and  againfl  D.  the  daughter  and  heir  of  A.^  ^^^°^*^ 
who  was  another  of  the  fons  and  heirs  of  the  obligor  in  gavelkind,  Anger.  ^' 
procefs  is  continued  till  the  uncles  are  outlawed  and  the  niece  N.  Bendi. 
waived  ;  and  after,  the  uncles  are  pardoned,  and  bring  2.  fcire facias  J^p^/^_^°^* 
againft  the  plaintiff,  who  thereupon  declares  againft  thtm  ftmul  pi.  ^oV  a-nd 
cum  the  niece ;  and  the  uncles  plead,  their  niece  is  but  of  the  age  And.  ic. 
of  i^vtn^  iinde  7ion  intendimt  quod  durante  minori  cetatefua  they  ought  •  V^j^  ' 
to  anfwer,  ^^,  j  yet  the  parol  fhall  not  demur  ;  for  the  niece  is  out 
of  court,  and  quoad  her  the  original  is  determined,  and  at  her  full 
age  no  re-fummons  could  be  fued  againft  her,  but  the  uncles  only, 
becaufe  flie  never  apoearcd  in  ccurt. 

An 
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Sid.  173. 
Keb.  642. 
S.  C.  Guy 
V.  Barnard. 


An  a<^ion  of  trefpafs  was  brought  agalnft  two ;  one  was  out- 
lawed ;  after  the  entry  of  the  writ  it  was  entered,  ^  fciendum  efi 
quoad pradiEl.  J.  S.  (one  of  the  defendants)  utlagat.  ejl^  and  then 
counts  againfl  one  of  them :  on  motion  in  arreft  of  judgment,  the 
court  held  the  declaration  naught,  and  the  courfe  of  pleading  in 
fuch  cafes,  after  the  entry  of  the  writ,  was  to  fay,  b"  quod  pr^dicf, 
J.  S.  utlagat.  ejl  in  breve  illo ;  and  that  the  laft  words  are  efTential, 
becaufe  thai  he  might  be  outlawed  in  another  writ,  and  not  in 
this. 


2  Inft.  183. 
2  Hawk. 
P.  C.  c.  27. 
§129. 


a  Hawk. 
P.  C.  c.  27. 
§130. 
aHal.Hift. 
P.  C.  aco. 


2  Hawk. 
P.  C.  c.  27 
^  131.  ©" 
-vide  2  Hal. 
Hift.  P.  C. 

200. 


5.  Of  awarding    Procefs    of  Outlawry    againfl  Principal  and 

Acceflary. 

Herein  we  muft  firft  take  notice,  that  by  the  flatute  of  Wejl.  r. 
2  Ed.  I.  c.  14.  it  is  recited,  *' That  it  had  been  ufed  in  fome 
♦*  counties  to  outlaw  perfons  being  appealed  of  commandment, 
*'  force,  aid,  or  receipt,  within  the  fame  time  that  he  which  is 
**  appealed  for  the  deed  is  outlawed  ;  and  thereupon  it  is  provided, 
"  that  none  be  outlawed  upon  appeal  of  commandment,  force,  aid, 
*"  or  receipt,  unlefs  he  that  is  appealed  of  the  deed  be  attainted, 
*'  fo  that  one- like  law  be  ufed  therein  tlirough  the  realm  ;  never- 
**  thelefs,  he  that  will  fo  appeal,  {hall  not  by  reafon  of  this  inter- 
«*  mit  or  leave  off  to  commence  his  appeal  at  the  next  county 
"  againfl:  them,  no  more  than  agalnft  their  principals  which  he 
"  appealed  of  the  deed,  but  their  exigent  fhall  remain  until  fuch 
"  as  be  appealed  of  the  deed  be  attainted  of  outlawry,  or  other- 
«  wife." 

In  the  conftru£lion  of  this  ftatute,  the  following  particulars  are 
laid  down  by  Serjeant  Hawkins  as  moft  remarkable. 

ly?.  That  it  feems  agreed,  that  it  extends  as  well  to  indi£lments 
as  to  appeals,  not  only  becaufe  the  word  appeal  in  the  ftatute  may 
in  a  large  fenfe  be  taken  for  an  accufation  in  general ;  but  becaufe 
indidtments  are  certainly  as  much  within  the  reafon  of  the  ftatute 
as  appeals  ;  and  the  common  law,  for  the  fettling  whereof  this 
ftatute  was  made,  did  not  make  any  dlftintlion  in  this  refpect 
between  appeals  and  Indi6lments. 

idlyy  That  it  feems  to  be  agreed,  that  wherever  fome  of  the 
defendants  are  exprefsly  charged  as  principals,  and  others  as  ac- 
cefiaries,  before  the  award  of  this  exigent,  the  outlawry  thereon  of 
thofe  cLirged  as  acceflarles  cannot  but  be  reverfible,  becaufe  it 
appears  upon  the  record  that  the  exigent  iffued  contrary  to  the 
direftlon  of  the  ftatute.  But,  If  feveral  be  outlawed  on  a  writ  of 
appeal,  which  ch^rgeth  them  all  alike  without  any  diftlnftion, 
there  can  be  no  advantage  taken  of  the  appellant's  not  having  pur- 
fued  the  ftatute,  fmce  it  appears  not  but  that  he  might  have 
charged  them  all  as  principals. 

o^dly.  That  it  is  ftrongly  holden,  that  If  an  appellant  take  out  the 
exigent  at  the  fame  time  agalnft  all  the  defendants,  he  muft,  when 
they  appear,  count  agalnft  them  all  as  principals ;  and  fhall  be 
concluded  from  charging  any  of  them  as  acceflarles,  becaufe  he 
has  taken  out  fuch  procefs  as  is  erroneous  where  all  are  not  prin- 

cipals» 


cipals.  But  he  makes  a  doubt,  whether  this  be  law  at  this  day, 
fmce  all  errors,  as  the  law  feems  now  to  be  holden,  are  falved  by 
appearance. 

4?^/j,  That  it  feetris  the  better  opinion,  that  where  there  are  ^  Hawk, 
more  than  one  principal,  the  exigent  (hall  not  iiTue  till  all  of  them  ^•^-  •^-^T- 
are  arraigned  :  And  herein  it  is  faid  by  HaUj  that  if  A.  and  B.  be  iUzhm^ 
indicted  as  principals  in  felony,  and  C.  as  acceflary  to  them  both,  P.  Czoo,' 
the  exigent  againfl:  the  acceflary  {hall  ftay  till  both  be  attainted  by  *°^- 
outlawry  or  plea ;  for  that  it  is   faid,  if  one  be  acquitted,  the 
accefl"ary  is  difcharged,  becaufe  indicted  as  acceflary  to  both,  and 
therefore  fhall  not  be  put  to  anfwer  till  both  be  attaint.     But 
hereof  he  adds  a  dubitatur^  becaufe,  though  C.  be  acceflary  to  both, 
he  might  have  been  indidled  as  acceflary  to  one,  becaufe  the 
felonies  are  in  law  feveral ;  but  if  he  be  indicted  as  acceflary  to 
both,  he  muft  be  proved  fo. 

In  treafon  all  are  principals  ;  and  therefore  procefs  of  outlawry  Hal.  Hift. 
may  go  againll  him  that  receives,  at  the  fame  time  as  againft  him  ^-^.238. 
that  did  the  fad. 


(D)  What  Forfeitures  and  DIfablllties  an  Outlawry 
fubjeds  the  Parties  to :  And  herein, 

I.  Where  It  is  of  the  fame  Efl'eft  with  a  Sentence  or  Judgment. 

TF  a  man  be  outlawed  of  treafon  or  felony,  though  there  be  no  2 Hal.  Hiil, 

other  judgment  [a)  but  iitlagatus  eft  per  jud'icmm  coronatorum^  yet  ^-  C- ;!99- 

it  is  of  itfelf  an  attainder,  and  fubje<fts  the  party  to  fuch  an  award  thertheouu 

thereupon,  to  be  made  by  the  court  where  he  is  brought,  as  is  lawry  ap- 

fuitable  to  the  ofi'ence  for  which  he  is  indicted  and  oudawed.  pear  by  the 

ihenft's  re- 
turn  of  the  exigent,  or  by  the  coroner's  return  of  a  certiorari  to  them  direfted,  to  certify  whether  the  party 
were  outlawed  or  not,  the  party  is  as  much  attainted,  and  rtiall  forfeit  and  Jofe  as  much,  as  if  fentence 
had  been  given  againft  him  upon  verdidt  or  confeilion.     2  Hawk.  P.  C.  c.  tS.   §  2Z.  jed  i-'ide  2  Hal. 

Hift.  P.  C.  205-6. That  thofe  malefaftors  who  wilfully  Hy  from  juftice,  add  a  new  crime  to  their 

former  oftence,  and  therefore  ought  to  have  no  benefit  of  the  Jaw.     3  Mod.  72. 

But,  if  fuch  outlawry  appear  to  the  court  to  be  erroneous,  2  Hawk, 
whereof  any  one  as  amicus  curia  may  inform  them,  the  party  {hall  ^-^^  *^'*^" 
have  counfel  afllgned  him  to  take  advantage  of  the  error.     But,  if  ^ 
he  will  neither  bring  a  writ  of  error,  nor  plead  in  convenient  time, 
and   the  outlawry  be  voidable  only,   and  not  void,  the  proper 
execution  fhall  be  awarded  againft  him,  but   no  fentence  pro- 
nounced ;  becaufe  the  outlawry  is  a  judgment,  and  no  man  {hall 
have  two  judgments  for  one  offence. 

And  herein  it  is  faid  by  Haky  that  though  the  court  ex  officio  is  iHal.HIil. 
to  prefix  the  party  a  day  to  purchafe  a  writ  of  error,  and  in  the  P-C-+°  • 
mean  time  to  refpite  execution ;  yet  that  muft  be  on  his  alleging 
error  in  fa6t,  or  error  in  law  upon  the  outlawry  ;  for  if  the  court 
be  fatisfied  that  it  is  merely  a  pretence,  they  may  choofe  whether 
they  will  allow  him  a  day  to  fue  forth  a  v/rit  of  error,  but  may 
award  execution  prefently. 

5  But, 


224  £)ut!a\i3rg. 

2 Hawk.  But,  though  nn  outlawry  be  an  attainder,  and  equal  to  a  con* 

r*^'  hV  ^^'^^^^  ^^  ftrntence  by  verdi£l  or  confefTion,  yet  it  does  not  fubjedfc 
Kilt.  p.  C.  the  party  to  any  feverer  punilhment  than  the  crime  does  for  which 
5^1-  the  outlawry  was  pronounced  ;  and  therefore,  if  it  be  in  fuch  a 

p  ^'  crime  for  which  clergy  is  allowable,  the  party  outlawed  (hall  be 

allowed  his  clergy  in  the  fame  manner  as  he  who  is  couvidled  by 
verdi6l:  or  confeffion. 
sSalk.  494.       One  was  outlawed  upon  an  information  for  feducing  a  young 
pi- I.  tae      gentleman  to  marry  a  young  woman  of  a  lewd  character,  and 
Tippift."         fined  5000/.     It  was  moved  in  behalf  of  the  defendant,  that  he 
could  not  be  fined  upon  the  outlawry  ;  becaufe   in   mifdemeanors 
the  outlawry  does  not  enure  as  a  conviction  for  the  offence,  as  it 
does  in  cafes  of  treafon  and  felony,  but  as  a  convi£lion  for  the  con- 
tempt in  not  anfwering,  which  contempt  is  puniflied  by  the  for- 
feiture of  his  goods  and  chattels ;  and  if  he  might  be  fined  now, 
he  mult  be  fined  again  upon  the  principal  judgment.     And  the 
firft  was  held  to  be  irregular  ;  and  that  the  outlawry  in  thefe  cafes 
is  not  a  convidlion,  as  appears  by  F/eta,  quamvis  quis  pro  contumacia 
\^  fugd  utlagetury  nor.  propter  hoc  conv'iElns  ejl  de faclo principali. 

2.  Of  the  Forfeiture  as  to  Lands,  Good?,.^^. .•  and  herein  of  th^ 
Difference  between  Outlawries  iu  Criminal  and  Civil  Cafes, 
and  of  the  King's  and  Party's  Interefl  at  whofe  fuit  the  Out- 
lawry was  had  :  And  heri'in^ 

1.  Of  the  Differ €7ice  Ictivcen  a  Forfeiture  in  a  Criminal  and  Civil 

Cafe, 


9  K.  6.  ao.        Herein  we  muft  obferve,  that  an  outlawry'  of  treafon  or  felony 
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party  s  eitate  both  real  and  per 

cafe  of  outlawry  of  treafon,  his  lands  are  forfeited  to  the  king  of 

P-'azo's'     whomfoever  they  are  holden  ;  and  in  cafe  of  outlawry  of  felony, 

to  the  lord  by  efcheat  of  whom  they  are  immediately  holden. 

Flow.  541.         Alfo,  in  civil  cafes,  the  retiring  from  the  inquiries  of  juftice  is 

lh'°'^p'^'     ^^^^^  ^^  criminal  iu  the  eye  of  the  law,  that  it  is  punilhed  with  the, 

Ca.  73.  &     lofs  of  the  offender's  goods  and  chattels,  and  the  iffues  and  profits 

-i-Me  theau-  of  his  real  ellate  :  but  by  outlawries  in  civil  cafes  the  king  has  no 

/i7»r'^'^^        ellate,  but  only  a  pernancy  of  the  profits  j  nor  can  he  manure  or 

*  fow  the  ground  j  and  his  interefl  continues  no  longer  than  the 

party  hath  an  eflate,  and  determines  w^ith  the  party's  death  ;  and 

being  originally  introduced  to  compel  the  defendant  to  come  in  the 

fooner   and   anfv/cr  the  plaintiff's  demand,  may  more  eafily  be 

fuperfeded  or  reverfed,  and  thereby  the  king's  pernancy  of  the 

profits  difcharged,  than  an  outlawry  in  a  capital  cafe. 

Staunf.  Pre,       Alfo,   if  a  perfou  make  default  till  the  award  of  an  exigent, 

47-  •''^3-       either  upon  an  aopeal  or  inditlment  of  a  capital  offence,  he  for- 

Roll.  Aor.        -.,.r  ,'iri  1  iir  1 

^q-^  leits  his  gooas,  unlels  he  was  pardoned  before  the  exigent  was 

Cro.  Eiiz,     awarded.     And  it  is  holden,  that  the  law  is  the  fame,  as  to  fuch 
47*-  a  default 


^  default  upon  an  indi£lment  of  petit  larceny,  and  that  wherever  5  Co.  no. 
goods  are  fo  forfeited,  they  are  not  fared  by  an   acquittal  at  the  Co.Llt. 259. 
trial  9  but  by  a  reverfal  of  the  award  of  the  exigent  they  are  faved,  .^V  ^^'^' 
whether  fuch  reverfal  be  for  an  error  either  in  fa6t  or  in  law  j  as, 
for  the  imprifonment  of  the  defendant  at  the   time  when  the 
exigent  was  awarded,  or  for  a  defect  in  the  indictment,  appeal,  or 
procefs. 

2 .  W^/jcit  Things  are  forfeited  by  ihe  Outlaiury. 

Outlawry  in  a  capital  cafe  being,  as  hith  been  faid,  an  attainder  For  which 
and  convidion,  it  is  clear,  that  all  lands  of  inheritance,  as   all  "^'d'^}^- 
other  the  real  and  perfonal  eftate  whereof  the  party  outlawed  is     ''""'^"^*» 
feifed  or  pofrefled  in  his  own  right,  are  forfeited  abfolutely. 

Alfo,  the  king  hath  by  the  common  law  fuch  a  power  to  require  Sail-.  109. 
his  fubiedls  to  anfwcr  all  demands  of  law  and  iuftice,  that  the  5  Mod.  114,- 
non-appearance  on  procels  \\\  a  civil  action,  is  luch  a  contempt,  outlaw  die 
that  the  party  guilty  is  put  out  of  the  law,  forfeits  his  goods  and  before  his 
chattels,  his  leafes  for  years  [a),  and  his  truft  in  fuch  leafes,  and  [^™'^  ^°}^ 
the  profits  of  his  lands  of  freehold.  tioni  expo- 

r.as,  the  court  of  Enche'iuer  will  lec  the  widow  in  to  plead  this  matter  againft  a  purchafer.  Watts  V.' 
Rcbinfon,  Bunb.  zzo.J 

But  outlawry  in  trefpafs,  or  any  civil  a£tion,  works  no  cor-  Bro.  tir. 

ruption  of  blood  j  and  therefore,  if  the  hufband  be  outlawed  in  ^"^'-  ^-' 

any  fuch  adtion,  the  wife  fhall  notwithftanding  have  dower,  and  Co.  Lie.  31! 

the  iflue  fhall  inherit  -,  for  it  is  a  forfeiture  of  the  iffiies  and  profits  a-  [(i)But 

of  the  lands  [b)  only  during  the  life  of  the  party  outlawed,  and  fo  jf^j^^"'*^ 

long  as  the  outlav/ry  remains   unreverfed.     Alfo  it  feems,  that  if  longing  to 

the  wife  herfelf  be  outlawed  or  waived  in  any  fuch  action,  yet  her  the  outlaw, 

dower  is  not  forfeited.  ^  nttetlded 

even  to  the  picfis,  by  reafon  of  the  prejudice  which  would  accrue  thereby  to  the  iord,  wlio  hath  not 
committed  any  offence,  and  therefore  ihail  not  lofe  hiscuftoms  or  fervices.  Rex  v.  Budd,  Parker,  190. 
Seliard  v.  Everard,  Owen,  37.] 

It  is  faid  to  have  been  agreed  by  the  whole  court,  that  arrear-  Hcti,  164. 
ages  of  rent  referved  upon  an  eftate  for  life  are  not  forfeited  by 
outlawry,  becaufe  they  are  real,  and  no  (c)  remedy  for  them  but  ^'4ti*5[ 
by  diftrefs :  otherwife,  if  upon  a  leafe  for  years.  Rents. 

Alfo  it  is  held,  that  there  aie  other  things  of  the  party  outlawed  Cro.  Eliz. 
which  are  forfeited  to  the  king-,  and  that  therefore  an  executor  or  If^;^  ^,^ 
adminiftrator  cannot  plead  in  excufe  of  afiets,  that  his  teftator  or  ^  ^u/' 
jnteftate  was  outlawed,  becaufe  he  might  have  debts  {d]  due  upon  4Cy3^^a; 
contratt:  fo,  goods  taken  for  trcipafs  before  the  outlawry,  for  g^g"  •' 
which  he  may  have  trefpafs.  and  recover  the  value  of  the  goods,  Cro.  Eilz. 
which  fhall  be  afiets  in  his  hands.  f^^That 

debtors  may  pay  debts  to  the  executor  or  adminiilratrr  of  a  perfon  out'awed,  and  t^eir  releafe  iliall  be  a 
good  difcharge  to  them,  though  the  ex;cvjtars  iha'l  be  accountable  to  the  king  tor  them.     Hut.  54. 

So,  if  the  teftator  had  mortgaged  his  land  upon  condition,  that  Hut.  53. 
if  the  mortgagee  pay  not  at  fuch  a  day  to  him,  his  executors  or  his 
heirs,  loo/.,  that  then  it  (hall  be  lawful  for  him  or  his  heirs  to 

Vol.  V.  Q^  re-enter  j 


2  26  '  £)utlati3rg. 

re-enter ;  and  after,  but  before  the  day,  the  teltator  is  outlawed, 
and  makes  his  executor,  and  dies ;  and  at  the  day  the  mortgagee 
pays  the  money  to  the  executors  \  this  is  alTets,  and  not  forfeited 
to  the  king. 

$H.  6.  21.        If  tenant  for  term  of  years  be  outlawed,  the  term  is  forfeited 

80^°'^"^'"^'  *°  ^^^^  ^^^^i  2nd  he  may  feize  it,  and  ufe  it  at  his  pleafure. 

aRoli,  Abr.       So,  if  A.  being  poffefled  of  a  leafe  for  years  grant  it  over  to  B. 

*°7«  in  truft  for  himfelf,  and  afterwards  is  outlawed  in  a  perfonal 

a£lion,  this  truft  fhall  be  forfeited  to  the  king. 

9H.  6.  21.        If  tenant  at  {a)  will  fows  the  land,  and  afterwards  is  outlawed, 

aRoU.  Abr.  the  king;  fhall  have  the  corn. 
806.  ° 

{a)  If  a  man  leafcs  at  will,  and  the  lefTee  fows  the  land,  and  the  leflbr  is  outlawed,  the  king  /hall  not  have 
the  corn,  and  can  have  only  the  rent,  for  he  is  entitled  to  no  more  than  the  leffor  himfelf.     5  Co.  116. 

a  Roll.  Abr.  If  the  conufee  of  a  ftatute-ftaple  takes  the  conufor  in  execution 
^°7-  upon  the  ftatute,  and  afterwards  is  outlawed  in  a  perfonal  action  j 

Finest  ^       t^^^  ^^^^  ^^^^  ^^  forfeited  to  the  king,  and  the  king  may  difcharge 

the  conufor  out  of  execution, 
a  Roll.  Abr.       So,  if  there  are  two  conufces  of  a  ftatute,  and  they  take  the 
^°S'  body  of  the  conufor  in  execution,  and  one  of  the  conufees  is  out- 

lawed in  a  perfonal  a£lion  ;  it  is  faid  to  be  a  forfeiture  of  the  debt 
againft  both. 
22  Aff.  3^.        If  a  man  be  outlawed  in  a  perfonal  aftion,  the  king  fhall  prefent 
2  Roll.  Abr.  to  his  churches,  although  he  hath  a  freehold  or  inheritance  in 
7°^-^-^-     them. 

2  Roll.  Abr.  So,  if  a  perfon  outlav/ed  hath  an  advowfon;  that  happens  to 
fAw-  f"  become  void  (^)  during  the  time  the  outlawry  is  in  force,  fuch 
the  ox^i-'^  avoidance  is  forfeited  to  the  king,  whether  the  outlawry  were  in  a 
lawry  the      capital  cafc,  an  atlion  of  trefpafs,  or  other  perfonal  adlion. 

party  pur- 

chafLth  any  nnore  goods,  the  property  is  immediately  vs.led  in  the  king.     Carth.  442. 


Beverley  V.  If  pending  a  quare  iwpedit  brought  by  A.,  he  is  outlawed,  and 
Cornwall,  judgment  is  given  for  him  in  the  quare  impcdit^  and  thereupon  the 
ro.  )z.  incumbent  reOgns,  and  takes  a  new  prefentation  from  the  queen 
And.  14S.  by  virtue  of  the  outlawry,  and  accordingly  he  is  inftituted  and  in- 
Moor,a69,  tiu^ted,  and  afterwards  A.  reverfeth  the  outlawry,  and  brings  a 
GoMUoi.  f'^'f'^fo^'^^^  to  have  execution  of  the  judgment ;  though  the  pre- 
Owen,  3.  fentation  was  vefted  in  the  queen,  and  executed  before  the  out- 
^f-  „  lawry  reverfed,  yet  A.  fhall  have  execution  of  his  judgment;  for 
(.H.^2?.'       upon  a  recovery  in  a  quare  impedlty  any  incumbent  that  cometh  in 

pendente  placito  fhall  be  removed. 
H'^b.  214.  Things  perfonal,  fettled  by  way  of  truft  on  the  offender,  are  as 
Cro.  Jac.  niuch  forfeited  as  if  he  had  the  legal  intereft,  or  were  in  pofTeffion 
v^^And  of  them.;  as,  if  a  bond  be  taken  in  another's  name,  in  truft  for  a 
shall  leex-  perfon  who  is  afterwards  outlawed,  this  is  forfeited  iu  the  fame 
ecuted  by  an  >^^  manner  as  if  taken  in  his  own  name. 

information     ^    • 

in  the  Exchequer-chamber,  or  in  Chancery.     Hal.  Hift.  P.  C.  24S. 

Lane,  54.  So,  the  truft  of  a  term  granted  by  a  man  for  the  ufe  of  himfelf, 

^^3-    ^  „    his  wife  and  children,  Ijfc.  is  liable  in  like  manner  to  be  forfeited. 

Mod.  16.38.  '  .p 


if  fraudulently  made  with  an  intent  to  avoid  a  fubfequent  for-  aKeb.  564. 
feiture  :  but  it  fhall  be  forfeited  fo  far  only  as  is  referved  for  the  ^^^-  644- 
benefit  of  the  party  himfelf,if  made  hondfide,  whether  before  or  after  [^^   ^''^* 
marriage  for  good  confideration,  without  fraud,  which  is  to  be  left  nlxn^^^. 
to  a  jury  on  the  whole  circumftances  of  the  cafe,  and  fhall  never  be  ^^^-  ^94- 
prefumed  by  the  court,  where  it  is  not  exprefsly  found.  ^T\  ^^°* 

Abr.  34.     Roll.  Abr.  3+3.     March,  45.  8S.     Sid.  260.     Keb!  909. 

So,  where  upon  an  indi£lment  of  recufancy,  the  partv,  intend-  3  Co.  82. 

ing  to  go  beyond  fea,  made  a  deed  of  gift  of  all  his  goods  and  Pawncefoot 

cha*-tels  upon  fome  feigned  confideration,   and   then  he  went  out  cke^d"i"'* 

of  the  realm,   and  was  afterwards  outlawed  on  the  fame  indidl-  Twine's 

ment ;  it  was  adjudged,  that  the  deed  of  gift  was  void  to  defeat  "^^ '  ^ 

the  queen  of  the  forfeiture  of  the  goods,  and  this  by  the  ftatute  ""L^^ll^* 
of  13  Eliz.  c.  5.  and  that  the  queen  was  entitled  to  his  leafes  and 
goods  by  the  forfeiture. 

The  forfeiture,  as  hath  been  fald,  muft  be  of  goods  which  the  11H.6. 17; 

party  has  in  his  [a)  own  right,  and  not  the  right  of  another  ;  and  37- 

therefore  an  executor  or  adrniniftrator  outlawed  forfeit  nothing  ."'  g'^' 

which  they  have  in  right  of  their  teftator  or  inteitate.  2  Roll. 

Abr.  806. 
Cro.  Car.  566.     (/j)  So,  a  term  limited  to  executors,  ai:d  not  veiled  In  the  party  himfelf,  is  not  forfeit- 
able,    2  Leon.  5,  6.     And.  19.     Moor,  100.     Dyer,  309. 

So,  if  an  executor  recovers  in  account  againfl:  the  receiver  of  20H.6. 8.b. 
the  teftator,  and  afterwards  is  outlawed,   yet  he  fhall  not  forfeit  *  ^^°"' 
this  debt ;  for  It  continues  the  debt  of  the   teftator,  and  is  only 
put  in  certainty  by  the  judgment. 

Debts  and  duties  upon  fimple  contrail  are  forfeited  to  the  king  4  Co.  95. 
by  the  outlawry  of  the  party,  though  the  debtor  might  have  waged  ^^^'^e's  cafe. 
his  law  on  fuch  contrail  on  an  action  brought  by  the  creditor  j  of 
which  privilege  he  is  deprived  by  the  outlavv'ry. 

It  hath  been  adjudged,  that  the  cattle  of  a  ftranger  [b")  levant  Brltton 
and  couchant  on  lands  extended  on  an  outlawry,  may  be  taken  for  ^'  '^°'^» 
the  king  upon  a  levari  facias  as  the  ilTues  and  profits  of  the  lands;  Saik.  395.* 
for  that  otherwife  there  might  be  no  iffues  at  all,  or  the  perfon  40S.  s.  c. 
outlawed  may  take  in  other  men's  cattle  to  agifl,  and  fo  defeat  ifg"  ^g^^c  * 
the  outlawry.  skin.  617'. 

S.  C.     5  Mod.  112.  S.  C.     Comb.  Rep.  51.  S.  C.      {b)  That  it  is  necelTary  to  aver  that  the  cattle 
Were  levant  and  couchant.     Carth.  441. 

So,  if  the  perfon  outlawed  fhould  after  the  inqulfition  make  a  Carth.  442. 
feoffment  of  his  lands,  the  cattle  of  the  feoffee  may  be  taken  for  ^T^^^j^ 
the  iffues  of  thofe  lands,  for  the  land  is  {c)  debtor  to  the  king.       lenar" for 

life  is  outlawed,  and  dies,  qu.  Whether  the  ilTues  can  be  extended  on  the  reverfioner  }     Carth.  442. 

But  if  the  owner  of  the  foil  is  outlawed,  the  cattle  of  a  com-  Carth.  442. 
moner  cannot  be  taken   as  iflues  :  however,  if  they  (liould  be 
taken,  he  muil  plead  his  title  in  the  Exchequer,  unlefs  his  right  of 
common  Is  found  bv  inqulfition  on  the  outlawry. 

[Upon  a  feizure  of  goods  of  an  outlav/  in  a  civil  fuit,  the  land-  Graves  v. 
lord  is  entitled,  under  the  ftatute  ^  Jrm.  c.  -i^.,  to  be  l^itisUed  g^^^"'';^'^, 
one  year's  rent  out  of  the  money  in  the  flieriff's  hands.]  '     < 

0^2  3-  '^<» 


228  €)utlat3tg* 

3.  To  what  Time  the  "Forfeiture  Jh all  relate. 

Co,  Lit.  tf  a  man  be  outlawed  upon  an  indi£lment  of  felony  and  trea* 

*3»  '*•    .,  fon,  and  pending  the  procefs  he  alien  the  land,  yet  the  king  or 

the  defend-  lord  fliall  have  the  land  which  he  held  at  the  time  of  the  treafon 

ant  had  ap-  or  fclony  committed ;   for  the  indidment  contains  the  year  and 

peared,and  ^^^  when  it  was  dune,  unto  which  the  attainder  by  outlawry 

hadde^ciared  relates.     But,  if  a  man  fue  an  appeal  by  writ  of  felony  or  mur- 

upon  his  der,  and  pending  it  the  party  alien,  and  then  is  outlawed  before 

T'dT^^d  appearance,  the  lord's  efcheat  is  loft,  becaufe  it  relates  only  to 

ant  had  been  tbe  time  of  the  outlawry  pronounced  i  inafmuch  as  the  writ  of 

convifted  appeal  is  general,  and  contains  no  (a)  certain  time  of  the  offence 

and  attainted    committed, 
by  verdiit 

or  confeHion  ;  or,  if  the  appeal  had  been  by  bill,  and  thereupon  the  party  had  been  outlawed,  though, 
beffjre  appearance,  the  efcheat  had  related  to  the  time  of  the  fad  committed  to  avoid  mefne  incumb- 
rances ;  for  in  the  declaration  in  the  one  cafe,  and  in  the  biil  in  the  other,  the  year  dnd  day  of  the 
felony  is  fet  forth.     Ha!.  Hift,  P.  C.  261-2. 

As  to  goods  and  chattels,  the  very  i/Tuing  of  the  writ  of  exi- 
gent in  cafe  of  treafon  or  felony  gives  to  the  king,  or  the  lord  of  a 
franchife  to  whom  that  liberty  is  granted,  the  forfeiture  of  all  the 
goods  of  the  party  fo  put  in  exigent,  from  the  time  of  the  tejle  of 
the  writ  of  exigent. 

And  as  the  award  of  the  exigent  gives  the  forfeiture,  fo,  if  that 
be  well  awarded,  the  forfeiture  fhall  continue,  though  the  out- 
lawry be  reverfed  for  error  in  law  or  in  fa6l,  fubfequent  to  the 
award  of  the  exigent ;  for  the  king's  title  being  by  the  exigent, 
and  that  being  of  record,  mufl  be  awarded  by  matter  of  as  high  a 
nature ;  therefore  it  is  necefiary  for  a  party  outlawed  in  treafon  to 
bring  his  writ  of  error  fpecially,  tarn  in  odjudicatio?ie  brevis  de  exigi 
facias  qtmtn  in  promiilgatioue  utlagaria.  Alfo,  a  writ  of  error  lies 
to  reverfe  the  very  award  of  the  exigent ;  and  though  no  error 
fubfequent  to  the  award  of  the  exigent  will  avoid  it,  yet,  if  there 
be  error  in  the  exigent,  or  in  the  appeal  or  inditlment  upon  which 
it  iflues,  both  outlawry  and  exigent  fliall  be  reverfed. 
C0.Lic.197.  And  as  the  award  of  the  exigent  gives  the  forfeiture  of  tlie 
goods,  fo  the  outlawry  gives  the  forfeiture  or  lofs  of  the  lands  of 
the  party  outlawed ;  but  the  bare  judgment  of  outlawry  by  the 
coroners,  without  the  return  thereof  of  record,  is  no  attainder,  nor 
gives  any  efcheat,  but  it  muil  be  returned  by  the  flierifF  with  the 
writ  of  exigi  facias,  and  the  return  indorfed, 
Reg.  284.  And  therefore,  if  there  be  a  quinto  exaclus,  and  thereupon  titla' 

Dyer,  213.    gatus  efl  per  judicium  corotiatoruniy  but  no  return  thereof  be  made, 
a*  3 '7-  3.     j.j^gj.g  ijeg  ^  i^xxt  oi  certiorari  to  the  coroners,  or  to  the  flieriiFand 
coroners,  to  certify  the  outlawry  into  the  King's  Bench  :  but  this 
is  only  either  to  ground  a  charter  of  pardon  on  it,  or  to  amerce 
the  fherifF  where  he  returned  only  a   quarto  exaclus.     And  as  to 
the  effeft  it  has  otherwife,  my  Lord  Chief  Juftice  Hale  thinks  as 
follows  : 
Dyer,3i7  a.        ly?.  That  it  doth  not  difable  the  party  to  bring  an  aflion,  be- 
*  p"''  ^fi*^*  cauie  in  relation  to  party  and  party  it  {lands  as  nothing,    till 
returned  by  the  fiieriff. 


Co.  Lit. 
288.  b. 
41  AiT. 

13- 

Staunf. 
P.C.  i?4. 
41  Afl".  13. 
4E.  3.  17. 
5C0.  iii.a 

j^utlalDry,  229 

2^/;',  That,  confequently,  barely  upon  fuch  a  return  of  an  out-  2  Hal.  Hid. 
lawry  upon  a  certiorari^  without  the  writ  of  exigent  indorfed  and  ^'  ^'  ^°^* 
returned  together  with  the  certiorari,  it  feems  no  efcheat  hes  for 
the  lord.     But  this  he  makes  a  quare. 

3^/j',  But,  if  the  writ  of  certiorari  be  directed  to  the  flierifF  and  2  Hal.  Hlft. 
coi oners,  and  the  writ  of  exigent  be  extant  in   court,  and  they  P-C 206-7. 
return  this  outlawry ;  poflibly,  this  may  be  a  fufficient  warrant  to 
enter  it  of  record,  as  a  return  upon  the  exigent  for  the  king's  ad- 
vantage, and  to  iflue  upon  it  a  capias  utlagatum  to  have  the  for- 
feiture of  his  goods. 

/^thlyy  But  unlefs  the  writ  is  fome  way  returned  or  extant,  it  2Hal.Hift; 
gives  the  king  no  title  to  land  or  goods  ;  lor  the  writ  of  exigi  facias  ^•^'  ^°7« 
is  the  warrant  of  the  outlawry,  and  that  which  gives  the  coroners 
their  authority  in  fuch  a  cafe  to  give  judgment  of  outlawry  :  and 
it  is  not  Hkc  the  cafe  where  there  was  once  a  writ  and  return  of 
outlawry,  and  the  record  fince  loft  ;  for  that,  upon  circumllauces, 
a  jury,  upon  the  general  iflue,  may  find  a  record,  though  not 
fhewn  in  evidence  ;  but,  here,  the  writ  was  never  in  truth  in- 
dorfed or  returned. 

5?/6/y,  But  if  the  writ  of  certiorari  were  direfled  to  the  coroners  2  Hal.  Hid. 
alone,  though  it  may  be  a  ground  to  caufe  the  ftieriff  to  mend  his  ^•^-  ^°7' 
retiirn,  and  make  it  according  to  the  truth  ;  yet  the  certificate  of 
the  coroners  will  not  make  a  record  to  entitle  the  king  or  lord  to 
any  thing  without  the  writ  of  exigent  extant,  and  the  return  upon 
it  amended  by  the  fheriff  j  for  without  the  exigi  facias  ^  and  the  re- 
turn of  the  outlawry  upon  it,  there  is  neither  difability,  for- 
feiture, nor  efcheat ;  and  therefore,  a  certiorari  (hall  not  be  fo 
much  as  granted  to  the  coroners  to  remove  an  outlawry  after  the 
party's  death. 

A.  was  outlawed,  and  afterwards  made  a  leafe  of  liis  lands,  and  Hard.  loi. 
afterwards  thefe  lands  amongft  others  were  found  by  inquifition  ;  qI^^I\^ 
and  this  leafe  was  pleaded  in  bar,  to  bind  the  king,  being  before  sir  Ralph* 
the  inquifition :  the  court  held,  that  a  leafe  or  other  eftate,  made  Freeman. 
by  the  party  after  outlawry,  and  before  an  inquifition  taken,  will 
prevent  the  king's  title,  if  it  be  made  bond  fide  and  upon  good  con- 
lideration  ;  but  if  it  be  in  truft  for  the  party  only,  it  will  not  be  a 
bar  ;  but  that  no  conveyance  whatfoever  made  after  the  inquifition 
will  take  away  or  difcharge  the  king's  title. 

A.  was  outlawed  at  the  fuit  of  B.^  and  his  lands  extended  •,  af-  Hard.  i76._ 
terwards   C.  claiming  title  to  them  brought  his  ejeament,  and  ^^^^"""^  ' 
pleaded  to  the  inquifition  ;  and  upon  a  bill  in  the  Exchequer,  an  (^a)  Any  one 
injundion  was  prayed  for  the  king  to  ftay  the  proceedings  at  law,  ^^'^^^^^^^  ^^ 
but  denied  :  for  though  a  perfon  outlawed  cannot  after  an  extent  Jjght,  may 
prevent  the  king's  title  by  any  alienation  whatfoever ;  yet  fuch  grant  the 
outlawry  gives  no  (a)  privilege  to  the  pofleffion  of  a  difleifor,  but  [j'JJ^°'jJ,''j 
that  the  dilTeifee  may  enter  and  bring  his  ejectment;  for  by  the  [,£ precedent 
outlawry  the  king  had  no  intereft  in  the  land  itfelf,  but  only  a  to  the  out- 
title  to  recover  the  profits.  111X42-.. 

. ^.  owes  monev  to  B.  on  a  judgme.it,  and  to  C.  on  a  bond  ;  ^.  is  outlawed  at  the  fuit  of  the  ob- 

Ugee,  and  his  lands' felled  on  the  outlawry  }  and  the  queftiwn  was,  Whether  the  «onufee  of  ajudgmenj 
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could  extend  thofe  bnds  ?  it  was  held,  the  outlawry  rtioulJ  be  preferred,  and  that  the  king's  handjj 
fljould  not  be  amoved,  unlefs  the  conufor  could  ihew  covin  and  pradlice  betwen  the  6bligor  and  obligee* 
zSalk.  495,  pi.  2.     Attoiney. General  V.  Bauen. 

Rayn).  17.  It  was  found  by  fpecial  verdicl  in  eje£lment,  that  A.,  being  out- 
}ll\i^Ki  lawed  in  a  perfonal  a£lion,  levied  a  fine,  and  the  Icing  feifed  me 
74.  76.*  lands  in  the  hands  of  the  conufee  -,  and  it  was  refolved,  that  if  the 
Windfor  V.  feifure  was  before  the  fine  levied,  the  king  may  well  retain  againft 
sywe  .  the  conufee-,  but,  if  the  fine  was  levied  before  the  feifure,  the 
conufee  may  well  take. 

From  thefe  cafes  the  law  feems  to  be  novi^  fettled,  as  laid  down 
in  Salk.  viz.  That  by  a  bare  outlawry  the  party  immediately  for- 
feits his  perfonal  goods,  and  they  are  veiled  in  the  king,  but  that 
he  does  not  forfeit  the  profits  of  his  lands,  nor  chattels  real,  til! 
inquifition  taken;  and  that  therefore  an  alienation  after  outlawry,; 
and  before  inquifition,  is  good  to  bar  the  king  of  the  pernancy; 
but  if  he  makes  a  feoffment  after  inquifition,  the  feofixe  has  the 

for  the  king,    ^^^*^>  ^"'^  *^^  ^^"S  ^^^^  ^^^^  *^^^  P^°^^^* 

which  he  may  lawfully  do,  yet  the  alienee  muft  plead  ofFthe  extent  in  the  Exchequer,  by  fliewing  his 
tiUe  precedent. 

Parker,  90.  [As  to  the  preference  upon  outlawries,  the  following  differences 
were  itated  by  Parker ^  C.  B.,  as  fettled  in  Eajler  term,  1 1  W.  3. 
1699.  Firft,  Where  there  are  two  outlawries  at  different  times, 
the  firft  inquifition  (hall  prevail:  this  was  BradneU's  cafe,  Mich.' 
36  Car.  2.  Secondly,  Where  there  are  two  outlawries  on  one 
dayj  the  firft  inquifition  firall  be  preferred  :  this  was  Pain  and 
Dew's  cafe,  EaJI.  21  Car.  2.  Thirdly,  Where  there  are  two  in- 
quifitions  on  one  day,  the  firft  outlawry  fhall  be  preferred.  And, 
fourthly,  Where  there  are  two  outlawries  on  one  day,  and  both 
inquifitions  on  one  day,  there,  the  firft  leafe  fhall  be  preferred.]    ■ 


Salk.  395. 
Carth,  442, 
S.  C.    And 
that  if  a 
perfon  out- 
lawed lio 
alien  his 
lands  befcre 
any  inquifi- 
tion taken 


Hard.  422. 
Carch.  4^1. 


4.  Of  the  King's  and  Party's  Inter ejl  at  nvhofe  Suit  the  Outlawry  ivas 
had,  in  the  EJlate  and  Effedts  of  the  Party  oiitla%vedy'  and  their 
Remedies  for  the  fa  we. 

vV^hen  the  outlawry  is  returned  on  the  exigi  facias  by  the  flieriff, 
and  recorded  in  court,  execution  may  be  taken  out  ag;iinft  the 
party  outlawed,  either  general,  to  arreft  the  body,  or  fpecial,  to 
arreft  the  body  and  extend  the  goods  and  lands,  as  alfo  debts  and 
chofes  in  acficfi  belonging  to  the  party  outlawed  ;  and  when  fuch 
inquifition  is  returned  by  the  (lieriff,  a  tranfcript  of  the  outlawry 
and  inquifition  is  tranfmitted  into  the  Exchequer  :  and  tliereupon, 
if  any  debt  be  returned  due  from  any  one  to  the  outlawed,  on  ap- 
plication to  the  F.xchequer.,  z  fcire  facias  iffues  to  fuch  perfon,  to 
(hew  caufe  why  the  king  ftiould  not  have  fuch  fum  fo  found  due 
on  the  inquifiti'on  to  the  outlawed.  And  the  reafon  of  returning 
the  tranfcript  of  the  record  into  the  Exchequer  is,  ad  ulterior,  exe^ 
ciition.  pradiSlo  dominy  reg.  per  e and.  cur.  de  Scacc.  fuperinde  fend.: 
for  when  the  inquifition  has  returned  the  outlawed  to  be  poffeffed 
of  any  goods  or  lands,  the  property  of  thofe  goods  belongs  to  the 
*  king. 
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king,  fince  the  outlaw,  being  out  of  the  king's  protedlion,  cannot  (a)Thatthe 
enjoy  any  thing,  and  the  profits  of  the  land  are  to  be  fcifed  into  !*^'"K ''  *** 
the  king's  hands ;  but  the  lands  themfelves  are  not  forfeited,  unlets  p^any^at^ 
it  be  in  capital  cafes:  in  other  cafes,  the  profits  are  feifed  whiKl  whole fuit 
the  party  continues  outlawed;  and  therefore  the  tranfcript  of  this  t^«°"tlawrjr 
record  is  fent  into  the  Exchequer,  that  the  court  of  ordinary  re-  out ;  but 
venue  may  have  it  in  charge.     But  the  court  of  Exchequer  {a)  this,;)er 
ufually  grants  a  cujlodiaiti  to  fuch  perfon  as  fued  out  the  out-  ch'^*"';^ 
lawry.  dcgLS, 

and  not  dejure,  Yelv.  ig.  [1  P.  Wms.  690.  S.  C.  cited  in  argument.  2  I*.  Wms.  269.  S.  P.  And 
the  court  will  not  fubjcct  the  properiv  to  the  debt  of  the  party,  unlefs  he  obtain  a  grant  of  it  under  the 
Exchequer  feal,  and  make  the  Attorney-General  a  party.  Balch  v.  Wartall,  1  P.  Wms.  44.5.  Rex 
V.  Fowler,  Bunb.  38.      .  v.  Broomley,  2  P.  V/ms.  269  ]' 

The  king  by  his  prerogative  is  to  have  hcnnfehmim  l^  fugitl-  46  E.  3.16. 

i)orum ;  and  {k)  though  the  lord  of  ?.  manor  or  other  private  per-  ?;?°q°5' 

fon  may  claim  them,  yet  that,  cannot  be  by  prefcrlption,  but  mull  j^^ry  in 

be  by  way  of  grant ;  for  every  prefcrlption  mud  be  immemorial ;  Northum- 
and  the  goods  of  felons  and  fugitives  cannot  be  forfeited  without     }^^^-  """^ 

matter  of  record,  which  prefuppofes  the  memory  of  that  continu-  Durham, 

ance  (r).  whether  the 

king,  or 
bi/iiop  of  Durham,  behaving  a  grant  oibonafugit.  in  Durham,  (hould  have  the  goods,  vide  Lane,  90, 
91.  2  Roil  Abr.  80S.  [(f)  Although  they  may  not  be  claimed  iminediately  bv  preicripcjjn,  yet  may 
they  be  had  obliquely,  or  by  a  mean  by  prefcriptiori  ;  for  a  county  palatine  m  ly  bj  claimed  by  prelctip- 
tion,  and  by  realon  thereof  to  have  bona  tt  cataila  pi  editorum,  felonum,  iSoc.  Co.  Lit.  114.  b.  Durhao^ 
is  a  county  palatine  by  prefcrlption.     4  Jnft.  216.  j 

There  is  a  difference  faid  to  be  between  an  outlawry  oil  mefne  Co.  Lit. 
procefs  and  after  judgment;  that,  as  to  the  firft,  the  party  hath  ^^^- ^•, 
no  intereil,  but  that  the  whole  benefit  of  the  forfeiture  accrues  to  ^^°*^    g'^ 

the  king.  in  iLev.  56. 

it  is  held,  that  there  is  no  difference  between  outlawries  before  and  after  judgment. 

If  a  capias  ad fatisfac'iendum  iflues  upon  a  judgment  in  an  acSlion  Cro.  Jac. 
of  debt,  and  the  IheritF  returns  non  eji  inventus^  and  after,  a  capias  ^J^^rand 
titlagatum  illUes,   upon  which  the  party  is  taken  and  imprifoned,  sir  George 
and  he  is  let  to  go  at  large ;  the  party  that  recovered  may  have  an  ^^y"°'^'j^ 
aftion  of  debt  for  this  efcape  againft  the  (herifF,  becaule  of  the  ^j,  b;!^.^. 
prejudice  to  him  (i),  he  being  in  execution  as  well  for  his  benefit  itappea.sto 

r       ^x,      \  •       )  have  been  an 

as  for  the  king  3.  ad.onupoa 

the  cafe.  [Throgmorton  v.  Church,  i  P.  Wms.  693.  S.  P.  Leighton  v.  Walwin,  i  Roll.  Abr.  8ic. 
895.  Cro.  Eliz.700.  S.  C' by  the  name  of  Leighton  V.  Garnous,  5C0.  iiS.  S.  C.  Moor,  565.  S.  C. 
Yelv.  20.  S.  C.  cited.  5  Mod.  201.  S.  C.  cited.]  \d)  Although  the  capm  utiagatum  iffue  alter  the 
year,  fo  that  the  detendant  could  not  be  in  execution  without  prayt-r,  yet  cafe  lies;  for  the  plamtitf 
was  prejudiced  by  the  ellape ;  for  he  ought  not  to  be  difchar^ed,  u\  he  found  futeties  to  latisty  the 
plaintiff  by  the  Itat.  5£.  3.  c.  13.     5  Co.  8y. 

So,  if  a  capias  utiagatum  ifiues  upon  an  outlawry  upon  mefne  ^ro.EHz^ 
procefs,  and  the  defendant  is  taken  and  fuffered  to  efcape,  an  ^5^*-^^  ^^' 
adion  upon  the  cafe  lies;  becaufe  the  plaintiff  is  thereby  delayed  stokeiey, 
of  his  debt.  *X. 

pi.  882.  S.  p.  adjudged,  [Cooke  v.  Champnefs,  Fitzg.  265.  S.  P.  Stanton  v.  James,  i  Latw.  iio. 
S.  P.] 

If  within  the  year  a  capias  ad  fatisfaciendum  ilTues  on  a  judg-  Woif  v.^ 
ment,  and  the  defendant  is  thereupon  outlawed,  and  two  years  j^^iJ^'j;, 

Q^  4  after 


232  £)utIalDtj^. 

5  Mod.  200.  after  taken  upon  a  capias  litlngrJum^  and  the  flienfF  fuffers  him  ta 
s.c.  ad-  efcape,  debt  will  lie  againfl  him  ;  for  the  defendant  was  in  exe- 
Comb.'373.  cution  at  the  fuit  of  the  piaintifF,  without  prayer,  inafmuch  as  the 
S.c.  ad-  plaintiff  was  at  the  end  of  his  prccefs,  and  no  continuance  nor 
c'^^^t  -  f^^'^efa"^^  lay  af5:er  the  capias  tiilagatum,  which,  being  fued  at  the 
S°C.'ad-^    charge  of  the  plaintiff,  imported  an  eledion  of  the  body. 

journed;  and  Ho  t,  Ch.  J.  ix\i,  he  never  underftood  the  diverfi  y  taken  in  the  cafe  where  within  the 
year  and  where  after.     1  Sid.  380.  S.  P.  adjourned. 

Yelv.  19.  If  A.  hath  judgment  in  debt  againfl  B.  for  50  /.,  and  thereupon 

Jennings  v,    j^g  takes  out  a  fpecial  capias  ntlagatum  againfl  him,  and  J.  S.  pro- 
judged,V     niifes,  that,  in  confiderarion  of  his  flaying  any  further  proceeding 
three  Judges  On  that  writ,  he  the  faid  J.  S.  will  fatisfy  him  the  debt,  unlefs  B. 
cent.  Pop-      ^Q  jj.  before  fuch  a  day  ;  an  ajfumpjit  lies  on  this  promife  ;  for  the 
plaintiff  is  at  the  charge  of  fuing  out  the  writ,  and  hath  the  car- 
riage  of  it ;  and  the  party  fhall  be  in  execution  at  his  fuit,  and 
the  king  is  to  fatisfy  him  out  of  the  goods  of  the  party  outlawed  ; 
although  it  was  objedled,  that  the  confideration  was  againfl  law, 
being  in  delay  of  juftice,  and  that  the  whole  benefit  accrued  to 
the  king. 
» Vent.  89,        But  it  hath  been  adjudged,  that  an  a£lion  on  the  cafe  will  noS; 
90.  Uawion  ijg  againfl  the  fheriff  for  neg'eding  to  extend  or  feize  the  goods 
ritfsof  Loii-  ^^^  lands  of  a  perfon  outlawed  upon  a  capias  utlagatufn,  bdcaufe  it 
don.  is  the  king's  lofs  ;  and  though  it  was  urged,  the  fiieriff's  extend- 

ing and  feizing  would  be  a  means  to  enforce  the  defendant  to  ap- 
pear to  the  plaintiff's  aclion  ;  this,  the  court  faid,  was  fo  remote, 
as  not  to  be  confidered  as  a  ground  to  fupport  an  aclion  :  but,  if 
it  had  been  fliewn,  that  the  fheriff  might  have  taken  his  body,  and 
had  neglected  to  do  it,  there  might  have  been  more  reafon  to  fup- 
port tlie  aclion. 
Hard.  106.        "When  after  the  extent  the  lands  are  leafed  out,  or  a  cujlodiam 
^^f'^ff  '•     granted  to  him  at  whofe  fuit  the  outlawry  was  had,  the  leffee  (hall 
• . '  •      *    account  only  according  to  the  extended  value  ;  and  if  they  happen 
to  be  extended  too  low,  the  party  hath  no  remedy  but  by  taking 
out  a  melius  inquirerid.,  and  thereby  having  them  extended  at  a 
greater  value. 
Hard.  6,7.         If,  by  the  inquificion,  the  lands  of  the  perfon  outlawed  are  found 
CroHe's         j^  thif  particular  occupation  of  fuch   and  fuch  perfons,  but   the 
Ha^rd   csl'*  value  of  cverv  particular  parcel  is  not  found,  but  by  the  lump  that 
where  it  is     in  toto  the  lands  are  of  fuch  a  value  ;  this  is  a  good  finding. 

faid,  that 

i"uch  inquifition  ought  to  be  as  cerain  as  an  indictment  or  declaration. 

Hard.  191.        It  was  found  by  inquifition  upon  an  outlawry,  that  the  party 

Wjiford  V.     outlawed  vs'as  ftifed  in  fee  defex  claufts prati  & pajlura;  and  it  was 

cbjedled,  that  tl:e  inquifition  was  void  for  uncertainty  :  per  Hale^ 

Chief  Baron,  an  inquifition  found  de  iino  melfuagis  five  tenemento 

I"- Salk.        has  been  held  good  ;  becaufe  it  is  not  an  ofhce  of  entitling  but  of 

469.  Bunb.  inflru6lion  or  information,  which  does  not  require  fuch  precifv 

^°^*-'  certainty  as  an  office  of  entitling  does  :  fo,  in  an  inquifition  upon 

ail  extent  upon  a  flatute  or  judgment,  or  in  dower,  fuch  certainties 

fuffice,  elfe  all  fuch  inquifitions  were  liable  to  be  quafhed,  which 

would 
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would  annul  all  fuch  proceedings ;  which  would  be  mifchlevous ; 
and  fuch  inquifitions  have  not  ufed  to  be  qualhed  for  want  of  fuch 
precife  certainty. 

A  bill  was  exhibited  by  the  Attorney-General  againft  a  perfon  Hard.  23. 
outlawed,  to  difcover  his  real  and  perfonal  eftate,  and  what  fecret  The  Protcc- 
and  fraudulent  gifts  and  conveyances  he  had  made,  becaufe  by  the  Lumle^"'* 
outlawry  his  goods  and  the  profits  of  his  land  were  forfeited  ;   to 
which  the  defendant  demurred  ;  quia  7iemo  tenetur  prodere  felpfiitny 
and  to  difcover  his  eftate  upon  a  forfeiture :  but  the  court  held, 
that  he  ought  to  anfwer  the  bill ;  becaufe  the  king  is  entitled  to 
his  eftate  by  courfe  of  law,  and  the  outlawry  is  in  the  nature  of  a 
gift  to  the  king,  or  a  judgment  for  him  ;  and   a  common  perfon 
may  have  a  bill  of  difcovery  in  the  like  cafe  to  entitle  him  to  take 
out  execution. 

Alfo,  in  cafe  of  outlawry,  it  is  faid  to  be  the  courfe  of  the  Exche-  Mod.  90. 
quer  to  prefer  an  information  in  nature  of  trover  and  converfion 
againft  him  who  hath  the  goods  of  a  perfon  outlawed. 

3.  Of  the  Party's  Difabillty  to  bring  any  Aftion. 

A  perfon  outlawed  cannot  regularly  maintain  any  adlion,  for  Lit.  §  197. 

by  his  contumacy  he  is  out  of  the  king's  protection,  and  fliall  have  ^°- L"* 

po  privilege  or  (a)  benefit  from  that  law  of  which  he  is  a  violator,  (j^Buta 

and  to  which  he  refufes  to  be  amefnable.  perfon  out- 

lawed may- 
be fued,  being  to  his  prejudice.     Nov,  i.     Sid.  60.     Utlagatui  legem  terra  amittit.     Glanvi],  lib.  2. 
C.  3.     S^efpondra  a  touts,  mes  nul  rfjfortdra  a  luy.     Cro.  Jac.  426    cited  from  Britten  and  Bradlon. 

This  difability  may  be  taken  advantage  of  by  pleading  the  fame  z8  E.  ?.  94. 
in  bar  or  abatement,  with  this  diverfity,  that  it  may  be  pleaded  ^^  ^^-  P'* 
in  abatement  in  ail  cafes,  but  it  cannot  be  pleaded  in  bar,  unlefs  ^c^  j^^, 
the  ground  or  [b)  caufe  of  the  action  be  forfeited  ;  as,  in  felony,  Co.  Lit. 29. 
where  it  may  be  pleaded  in  bar  to  all  actions  concerning  lands   j^i^^^"*" 
and  tenements,  as  well  as  goods  and  chattels,  becaufe  all  are  for-  (z,)ifthe 
felted  by  the  felony.  demandant 

•'  '  \nz.cejja-vit 

be  outlawed  in  a  perfonal  aftion,  this  outlawry  may  be  pleaded  in  bar  of  the  a£lion,  becaufe  the  arrear- 
ages ase  due  to  the  king.     2  Inft,  258. 

But,  though  it  cannot  be  pleaded  in  bar,  unlefs  the  ground  or  Dyer,  227. 

'  &  '.^.-1  11  in  margin. 

caufe  of  adion  be  forfeited,  nor  m  adions  where  the  damages  are  3  Leon  197. 

uncertain  j  vet,  it  is  "now  held,  that  in  adlions  on  the  cafe,  where  Owen,  22. 

the  debt  to  avoid  the  law-wager  is  turned  into  damages,  there,  out-  Cro.  Ehz. 

lawry  may  be  pleaded  in  bar  ;  for  it  was  vefted  in  the  king  by  the  ^y^^^  ^g^^ 

forfeiture,  as  a  debt  certain  due  to  the  outlaw ;  and  the  turning  it  3  Lev.  29. 
into  damages,  whereby  it  becomes  uncertain,  (hall  not  deveft  the 
king  of  what  he  was  once  lawfully  poflefled. 

It  hath  alfo  been  held,  that  outlawry  may  be  pleaded  in  bar  J°j;;J'39.^^ 

after  it  is  pleaded  in  abatement  {c)  \  becaufe  the  thing  is  forfeited,  ^^^^  '^  -^ 

and  the  plaintiff  has  no  right  to  recover.  ftated  in 

Lutw.  as  having  been  fo  faid  in  i ,  H.  7.  pl-  ^7'  But  no  fuch  diftum  is  to  be  met  with  'I'^^f^'T^ 
ferred  to.  The  decifion  in  Jon.  239.  was,  that  the  defsndant  may  plead  outlawry  in  bar  to  zjarejacuu 
>y  th;  plaintiff  aftei  Imp arlarice,]  ^, 
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And.  36.  The  difability  cannot  be  taken  advnntage  of  until  the  exigent  be 

Co.  Lie.        returned  ;  for  the  inquiring  after  the  party  in  the  county  is,  in-or- 
Dyei-  717.    ^^^  ^^'^^  ^^^  "^^y  appear;  and  therefore,  if  he  does  appear  at  the 
a.  pi.  6.       return  of  the  exigent,  the  law  is  fatislied,  and  the  outlawry  mud 
aRolLAbr.  j^q^  jjg  recorded  againft  him. 
?o5.  ,      .,      .      . 

Co.  Lit.  Alfo,  this  difability  is  only  pleadable  when  the  plaintiff  fues  in 

Ti^^^Pi       his  own  right;  for,  li  he  (nes  c?  auier  drok,   as,  executor,  admi- 
390.*     '      niftrator,  or,  as,  mayor  with  his  commonalty,  outlawry  fhall  not 
difable  him,  becaufc  the  perfon  whom  he  reprefents  has  the  pri- 
vilege of  the  law,  and  outlawry  being  no  objeftion  to  his  repre- 
fentation,  it  is  no  objedlion  but  he  fliould  be  anfwered. 
3  Mod. 467.       But  it  hath  been  held,  that  to  an  information  againft  a  juflice 
II  Co  6  .     °^  peace,  for  refufmg  to  grant  his  warrant  to  fupprefs  a  conven- 
Hob.  327.     tide,  outlawry  in  the  informer  is  a  good  plea,  though  objetled 
that  he  fues  in  right  of  the  king ;  for  as  to  a  moiety  he  recovers 
to  his  own  ufe,  which  he  cannot  do  by  reafcn  of  this  difability. 
Preced.  Again,  a  relator  in  his  information  fet  forth,  that  he   and  the 

Chan.  13.  defendants  were  part-owners  of  feveral  coal-mines  in  Derby/hire; 
General  of  that  the  king  had  a  duty  of  lot  and  cope  out  of  all  the  lead-mines 
the  Duchy,  there  ;  that  by  the  cuftom,  if  one  owner  were  at  the  expence  of 
tLnoft^T  i'^P*"^vi"g  '^"^  working  a  mine,  all  the  owners  ought  to  contribute 
VermudeV  and  bear  their  part  of  the  charge ;  that  the  relator  had  been  at 
V.  Sir  John  great  charges  in  making  foughs  and  other  things  for  working  and 
in"he  ^  ^ '  hnproving  the  rnines,  without  which  they  could  not  be  wrought, 
Duchy-  and  fo  the  king  would  lofe  his  duty ;  and  that  the  defendant  would 
chamber  not  Contribute  nor  pay  any  part  of  the  charge  -,  therefore  to  make 
AtkTnsand  ^^"^  account  with  the  relator,  and  pay  his  part  of  the  charge,  was 
Juit.  Ven-  (amongft  other  things)  the  fcope  of  the  information.  To  this 
tiis ;  £f  'vide  the  defendant  pleaded  an  outlawry  in  the  relator  ;  and  after  much 
■which  feems  ^^^atc  the  plea  was  held  good  ;  for  though  the  Attorney  General  be 
cont-i^-viae  plaintiff,  yet  the  relator  is  to  have  the  whole  benefit  or  lofs  of  the  fuit. 
And.  30.  and  is  himfelf  party  to  it;  for  it  would  abate  by  his  death,  ^c, 
in thhwfe"^  and  the  king's  name  is  only  made  ufe  of  by  the  form  of  the  court, 
feems  to  and  he  is  not  directly  concerned  at  all,  and  very  little  by  confe- 
have  fuf.      queuce,  and  the  fuit  is  not  for  the  king's  duty,  but  the  relator's 

tamed  ihe       •  n  to  J» 

charaderof    mterefl. 

plaintitF,  as  well  as  relator;  for  outlawry  cannot  be  alleged  in  difability  of  a  mere  relator.     Mitf.  Eq. 

pi.  186.] 

Sid.  49.  If  there  be  two  tenants  in  common  of  a  redlory  for  years,  and 

one  of  them  be  outlawed,  yet  the  other,  on  fetting  forth  this  mat- 
ter, may  have  an  ailion  of  debt  for  a  moiety. 
Co.  LIt.iaS.       If  the  party  outlawed  bring  a  writ  of  error  to  reverfe  the  out- 
Raym.  46.    la^ry^  tj^g  Outlawry  in  that  fuit,  or  any  flranger's,  Ihall  not  dif- 
p.  3.  note!     ^ble  him  ;  for  if  he  were  outlawed,  at  feveral  men's  fuits,  and  one 
fnould  be  a  bar  to  another,  he  could  never  reverfe  any  of  them  : 
and  if  it  be  for  error  in  the  fame  outlawry,  the  outlawry  itfelf  is 
no  obje£lion,  for  that  would    be  exceptio  ejiijdem  rei  ciijus  petitur 
dijfolutio  :  nor  is  another  outlawry  pleadable  in  bar  to  fuch  writ  of 
error,  for  then  two  erroneous  outlawries  would  be  irreverfible, 

which 


which  would  amount  to  excepiio  ejufdemy  rel.  Sec.  So,  If  there  be 
an  attaint  brought  on  a  verdidl,  outlawry  grounded  on  that  verdidt 
(hall  not  be  pleadable  in  bar,  for  the  above  reafons. 

As  this  is  a  dilatory  plea,   when  it  is  pleaded  in  another  court  loAff.  lo, 
than  where  the  outlawry  iffued,  the  defendant  mult  bring   it  in  ^oft.  Pi. 
immediately  \  for  this  being  in  delay,  if  the  court  (liould  give  time,  e  ce.  55. 
and  it  fliould  not  be  brought  in,   delay  of  juftice  would  be  from  5  Co.  88. 
the  court;  and  fince  there  is  a  way  of  having  it  immediately,  by  ^^^l"^^* 
producing  it  under  the  great  fe::l,  no  time  flvall  be  given  to  tsring  outlawry'^ 
it  [a)fub  pede  figilli.     But  otherwife,  when  it  is  in  the  fame  court,  muft  be 
for  then  the  record  Is  already  in  court.  pleaded /ai 

Otherwife  the  plaintiff  may  rcfufe  it,  but  he  (hall  not  afterwards  demur  for  thatcaufe.     Salic.  2170 

In  pleading  outlawry  In  difability  in  another  court,  the  ancient  Co.Lir.izS. 
way  was  to  have  the  record  of  the  outlawry  itfelf  fub  pede  ftgilii  by  ^°'^-  ^'• 
certiorari  and  mittimus :  but  this  being  very  expenfive,  it  is  now       •' 
held  to  be  fufBcIent  to  plead  the  capias  uilagatum  under  the  feal  of 
the  court  from  whence  it  iflues  ;  for  as  the  iiTuing  of  the  execu- 
tion could  not  be  without  the  judgment,  the  execution  is  a  proof 
to  the  court  that  there  is  fuch  a  ju.'gmenf,  which  again  is  a  proof 
by  matter  of  record  of  the  defendant's  plea  of  a  matter  of  record, 
whereby  It  appears  to  the  court  not  to  be  merely  dilatory ;  and 
therefore  on  ihewing  fuch  execution,  if  the  plaintiff  will  plead  mil 
tielrecordf  the  court  will  give  the  defendant  a  day  to  bring  It  in. 

Outlawry  in  a  county  palatine  cannot  be  pleaded  In  any  of  the  Titz.Coron. 
courts  at  WeJlniniJJer^  for  the  party  Is  only  oulled  of  his  law  with-  ^^^  ^' 
in  that  jurlfdiction  •,  and  it  Ihall  not  extend  to  difable  a  man  in  d'^^'.  pj^ 
another  county  where  they  have  no  power ;  for  the  county  pala-  s?^-  Co. 
tine  being  a  royal  jurifdidlion  within  bounds,  the  lofing  of  the  jRoU^r 
privileges  of  the  law  within  that  jurIfdkl:ion  can  be  no  difadvan-  38.  Cro. 
tage  to  him  in  another  county.;  and  If  he  does  not  live  within  the  Car.  566. 
palatine  jurifdI£lion,  he  is  not  obliged  to  attend  there.     But  it 
feems,   that  outlawry  in  the  county  palatine  of  Lancajler  may  be 
pleaded  in  the  courts  of  Wejhninjler ;  becaufe  that  county  was 
erected  by  a£l  of  parliament  in  Ed.  III.'s  time  ;  but  Durham  and 
Chejler  arc  by  prefcription. 

If  oulawry  be  pleaded  either  In  bar  or  abatement,  and  the  plain-  Doft.  pl 
tiff  reply  mil  tiel  record,  and  the  defendant  have  a  day  given  him  to  ^9>^ 
bring  in  the  record,  and  in  the  interim  the  plaintiff  remove  the  Moor,  73. 
record  by  writ  of  error,  and  reverfe  It ;  though  the  defendant  fail  i^yer,  228. 
in  bringing  in  the  record,  yet  this  ftiall  not  be  fatal  and  peremp-  ^g°;  J*'* 
tory  on  him  :  for,   in  the  firil  cafe,  he  fhnll  have  liberty  to  plead  saik.  329, 
a  new  bar  ;  and  In  the  fecond,  the  judgment  Ihall  only  be  a  re-  ^^K-o"-  Rep. 
fpondeas  oujler ;  becaufe  his  plea  was  a  true  plea  at  the  time  of  ^J,^  ^g_ 
pleading  it,  and  the  plaintiff  was  adlually  difabled  from  fuing,  not  s  Co.  142. 
having  then  his  Uheram  legem.  rown.   3. 

So,  that  outlawry  does  not  abate  the  writ,  but  is  only  a  tempo-  C0.Llr.j28. 

rary  impediment  that  difables  a  plaintiff  from  proceeding  ;  for,  Doa.  Pi. 

upon  obtaining  a  charter  of  pardon,  or  reverfmg  the  outlawry,  he 

is  reftored  to  his  law,  and  fliail  oblige  the  defendant  to  plead  to 

the  fame  writ»  ^   ,. 

Audita 


Cro.  Jaf.  Audita  querela  to  avoid  a  ftatute  upon  the  ftatute  of  ufury  ;  to 

4*5-  which  the  defendant  pleaded  outlnvry  in  the  plaintiff  at  the  fuit 

fitrj^lligh  o^  7'  ^''>  O"  demurrer  it  was  infiiled,  that  outlawry  couid  not  be 

Widdleton.    pleaded  in  this  cafe,  the  fuit  being  only  by  way  of  difcharge,  and 

not  to  recover  any  thing  :  but  it  was  held,  that  a  perfon  outlawed 

is  not  receivable  to  fue  in  any  court,  unlefs  it  be  to  reverfe  his 

own  outlawry  ;  and  the  Chief  Juftice  faid,  that  where  the  a6lion 

is  ad  lucratidunii  there  ought  to  be  ability  in  the  perfon,  and  thai; 

it  is  all  one  to  gain  by  way  of  difcharge,  as  by  way  of  perqui- 

fition. 

Cro.  Jac.  But,  where  error  was  brought  by  fix  to  reverfe  a  judgment  in 

6j6.  Byihal  ejectment,  and  the  defendant  in  error  pleaded  outlawry  in  one  of 

adjudged'by    the  phintilfs J  the  plea  was  held  ill  on  demurrer;  becaufe  this 

three  Judges  was  Only  a  commiifion  which  went  in  (a)  difcharge,  and  in  which 

V.  Hough-     jjjj  (.j^g  plaintiffs  were  obliged  to  join  :  it  was  alfo  faid  in  this  cafe, 

((j)*Butit      that  it  would  be  very  mifchievous  upon  an  outlawry  in  cafe  of 

was  agreed,     ^b)  crror,  attaint,  or  audita  querela^  which  are  only  by  way  of  dif- 

*^'.''^.i"'°     charge,  if  this  fnould  be  any  bar. 

.plaintifts  in  °   '  ' 

debt  be  barred,  and  bring  error,  the  outlawry  againft  one  is  a  good  bar  againft  the  other,  becaufe  they 

jire  to  recover.     Cro.  Jac.  616.     (/>)  But  for  ihis,  t/iW^  Cio,  £liz.  6^3.     6  Co.  25.     Cro.  Jac.  117. 

Sid.  43.  A  perfon   is  outlawed  in  debt,  and  taken  upon  a  capias  and 

jaion  V.       committed  to  the  Fleet;  the  keeper  of  the  Fleet  lets  him  efcape 
*  voluntarily ;  and  afterwards  the  executor  of  the  plaintiff  in  debt 

takes  him  in  execution  again  upon  a  new  writ  *,  and  upon  this 
fecond  taking  he  brings  an  audita  querela  :.  to  this,  outlawry  in  the 
plaintiff  in  the  audita  querela  was  pleaded ;  upon  which  plea  he 
demurred :  and  it  was  refolved,  that  outlawry  was  a  good  plea  in , 
this  cafe  in  difability  of  the  plaintifi"-,  becaufe  that  this  writ  is  not 
direftly  to  reverfe  the  outlawry  (as  a  writ  of  error  is),  but  is 
founded  upon  a  wrong,  viz.  upon  the  efcape,  and  not  upon  the 
record  only. 
Saik.  178.  In  debt  upon  a  judgment  brought  in  Trinity  term,  the  defend- 
^'■3-  ant  imparled  till  il'//i,-Zi«6'/?;/.';j- term,   and  then  pleaded  in  bar,   that 

(;,een.*  the  plaintiff  die  luna  prox.  poft  tejl.  Saticl.  Alartini  was  outlawed  ; 
5  Mod.  II.  to  which  the  plaintiff  demurred.  It  was  urged,  that  the  outlawry 
^'  ^*  was  mefne  betv^'een  the  action  brought  and  the  plea  pleaded,  and 

that  all  matters  in  difcharge  of  the  a£lion,  which  happen  after  the 
attion  brought,  ought  to  be  pleaded  puis  darrein  continuance.     But 
the  court  compared  this  to  the  common  cafe  of  a  judgment  con- 
fefled  by  an  executor  after  an  aftion  brought,  which  is  never 
pleaded   puis  darrein   continuance,    but    as    this    cafe   is ;  and   in 
^    thefe  cafes,  the  time  of  the  outlawry,  and  the  time  of  the  judg- 
ment, and  when  it  was,  appear  in  themfelves. 
3  Lev.  29.         In  pleading  outlawry,  it  hath  been  adjudged,  that  the  defend- 
ant  muft  conclude  his  plea  with  a  prout  patet  per  recordum,  and 
not  hoc  paratus  ejl  verijicare. 
Cro.  Car.  If  the  defendant  after  imparlance  pleads  outlawry  in  bar,  and 

S^(>'  the  plaintiff  replies  nul  tiel  record,  and  the  defendant  hath  a  day 

^aw  on  V.     ^^  bring  in  the  record,  and  fails  therein,  judgment  fhall  be  given 
abfolutely  againil  him,  and  not  a  refpondeas  oujhr. 

If 


If  ten  outlawries  on  mefne  procefs  be  pleaded  in  difabillty  of  Carth.  8,9. 
the  plaintiff,  this  is  naught  for  duplicity  ;  for  though  there  be  a  Treveiian  r. 
difference  as  to  pleading  double  between  pleas  in  bar  and  abate-  ^how.  So. 
ment,  there  is  likewife  a  difference  between  a  plea  of  an  outlawry  S.c. 
in  difability  and  other  pleas  in  abatement ;  and  the  court  held  this 
plea  ill  for  duplicity,  becaufe  the  plaintiff  is  difabled  as  well  by 
one  outlawry  as  by  all  the  other  nine,  to  which  feveral  anfwers 
are  required. 

Outlawry  may  be  pleaded  to  a  bill  in  equity,  as  well  as  to  an  This  plea 
action  at  common  law  j  and  in  this  cafe  the  defendant  need  not  "^^^^  ^^  o™ 
fet  down  the  plea,  as  he  muft  other  pleas  and  demurrers,  in  eight  2Vern:  ij. 
days,  or  they  muft  ftand  over-ruled  ;  but  the  plaintiff  mull  fee  it  [Butpieaof 
down,  if  there  be  any  infufficiency  in  point  of  form  in  pleading  •,  ^^  ?"^|^^"""^ 
for  ht\ngfub  pedefgilli  it  appears,  upon  the  (hewing  of  it,  to  be  a  common 
good  plea,  and  therefore  not  prefumcd  to  be  necelTary  to  be  ar-  averment  of 
gued  before  the  court.     If  an  outlawry  be  not  pleaded,  yet  it  may  the  identity 

•       n  ,,,•  •    rL    \.        1    •         oftheperfon 

be  ihewed  at  the  hearing  as  a  peremptory  matter  agamlt  the  plaui-  need  not  be 
tiff's  demand,  if  it  be  perfonal ;  becaufe  it  (hews  the  right  of  the  on  oath. 
thing  in  demand  to  be  in  the  king.     If  a  plea  of  outlawry  ftand  ^'^-  '9^-^ 
allowed,  whereby  the  fuit  is  put  fine  die,  and  after  the  outlawry 
be  reverfed,  the  plaintiff  muft  bring  his  bill  of  revivor;  becaufe 
that  fuit  being  abated,  the  defendant  has  no  day  in  court,  and 
therefore  muft  be  brought  into  court  by  a  new  procefs. 

But,  if  the  bill  be  for  relief  againft  an  a£lion  at  law,  and  an  (d)Thatt» 
outlawry  be  pleaded  by  the  defendant  in  the  fame  a6lIon,  it  will  avoid  pleas 
not  be  allowed  {a) ;  becaufe  the  outlawry  is  part  of  the  grievance,  the^pb'mtiff 
and  it  is  exceptio  ejufdem  rei  cujus  petitur  dijfoliitio.     Alfo,  as  at  law,  may  make 
an  outlawry  in  an  executor,  adminiftrator,  or  guardian,  is  no  good  ^"  'i^at  have 
plea,  becaufe  they  do  not  claim  In  their  own  right ;  and  the  real  againft  him 
adlor  being  the  teftator  or  infant,  the  outlawry  in  any  third  perfon  defendants. 
is  no  exception  againft  him  why  he  fliould  not  (hare  in  jtidiclo.         ^J^"'  'h^° 

ins,  Lord  Commiffioncr. 

4.  What  further  Difabilities  Outlawry  fubjecls  the  Party  to. 

Perfons  outlawed  aie  under  feveral  other  difabilities,  befides  Co. Lit. 

that  of  bringing  an  a£lion  ;  fuch  a  one  cannot  be  a  juror,  becaufe  6-b.  tfwa'e 
he  is  not  liber  iff  legalis  homoy  as  the  iaw  requires.  •  jurus. 

But  one  outlawed  in  a  perfonal  atlion  may  be  a  witnefs,  though  Videtxt. 

he  cannot  be  a  juror.  Evidence. 

A  perfon  outlawed  cannot  be  an  (h)  auditor  to  take  accounts.     Co.  L^t.  6. 

^  ^  '  b.   (*)  Cut 

a  perfon  outlawed  may  be  a  private  attorney.     Co.  Lit.  52.  a.— ——May  be  executor  or  admiiiftrator, 

'Vide  tit.  Executors  and  Adminiftratori.. Incap;ible  ot  executing  an  ofiice  in  a  corporation.    Caith. 

155.     Show.  aSS. 
1 

One  outlawed  in  a  perfonal  aftion  cannot  be  an  approver;  be-  2 Hawk, 
caufe  by  his  outlawry  he  is  out  of  the  law,  and  his  accufation     '^'  '""*■ 
ftiall  not  be  of  fuch  credit  as  to  put  any  perfon  on  his  trial. 

If  a  man  pledge  goods  and  then  is  outlawed,  he  cannot  redeem  Bul.l:.  29. 
them  ;  becaufe  then  the  abfulute  property  of  them  is  in  the  king  : 
but  if  the  outlawry  be  reverfed,  then  the  outlawed  perfon  is  re- 
•  inflated 


23^ 


Co.  Lit.  8.b. 


Brook,  Sz. 
Perk.  388 
Co.  Lit.  31. 
a.     {a)  So, 
a  huiband 
ihall  be 
tenant  by 
the  curtefy, 

Owen,  116. 
Knowles  v. 
Powel. 
JWoor,  237. 
S.C. 


TtCo.  29. 

31.  2  Hawk. 
P.C.c.  33. 
428.  62. 
Poft. 358. 
[(i)Forthis 
point  fee 
Hawk.  P.C. 
iibifupra, 
4TerinRep. 
543-] 
2lnft.  187. 
2  Hawk. 
P.C.  c.  15. 
§40. 


Inftated  in  his  property  as  if  there  had  been  no  outlawry,  ana 
therefore  may  redeem. 

Perfons  outlawed  in  debt,  trefpafs,  or  other  civil  adlion,  may 

be  heirs. 

If  a  hufbaiid  be  outlawed  in  trefpafs,  or  any  civil  a£lion,  the 
wife  (hall  have  dower,  for  this  works  no  corruption  of  blood, 
or  forfeiture  of  lands  :  fo  likewife,  it  feems,  if  the  wife  be  out- 
lawed or  waived  in  fuch  adlions,  yet  her  {a)  dower  is  not  for- 
feited. 

though  he  be  outlawed  in  a  civil  adlion.     5  Co.  no.     Co.  Lit.  92.  b.  391.  a. 

A.  being  outlawed,  the  queen  granted  him  a  leafe  for  years, 

rendering  rent  j  he  was  again  outlawed  after  the  grant,  but,  before 
anv  feizure,  thtre  was  a  pardon  of  all  goods  and  chattels  forfeited  J 
and  it  was  adjudged,  that  a  perfon  outlawed  was  capable  of  re- 
ceiving a  leafe,  and  that  by  the  pardon,  the  term,  which  was  for- 
feited, revived,  and  was  reftored  again. 

It  is  held,  that  where  clergy  is  allowable,  it  fliall  be  as  much 
allowed  to  one  who  is  outlawed  by  common  law  for  felony,  as  to 
one  who  is  convi£led  by  verdift  or  confeffion.  Alfo,  a  ftatute 
taking  away  the  benent  of  clergy,  from  thofe  who  fhall  be  found 
guilty,  doth  not  thereby  take  it  from  perfons  who  are  outlawed  ; 
neither  doth  the  ftatute  of  25  H.  S.  c.  1.  §  3.  which  takes  away 
clergy  from  thofe  who  are  found  guilty  after  the  laws  of  this  realm, 
extend  to  perfons  outlawed  (b). 

By  the  ftatute  of  Wejim.  i  Ed.  i.  r.  15.  it  is  ena£led,  that  if  a 
perfon  be  attaint  by  outlawry  of  any  felony,  he  is  not  bailable : 
but  it  is  held,  that  the  court  of  King's  Bench  may  in  their  difcre- 
tion,  in  fome  fpecial  cnfes,  bail  a  peifon  upon  an  outlawry  of 
felony  ;  as,  where  he  pleads,  that  he  is  not  of  the  fame  name 
with  the  perfon  that  was  outlawed,  or  alleges  any  other  error  in 
the  proceedings. 


(c)  By  fta- 
tute of  recu- 
fancy  thj 
outlawry  of 
a  recufint 
not  to  be  re- 
verfed  for 
want  of 
form. 

5  Mod.  141. 
3H.  6.  9. 
Roll.  Abr. 
793.    Finch 
of  Law,  351. 

355- 

Raft.  Ent. 
188.  pi.  18. 
Co.  LU.259. 


(E)  Of  the  Regularity  of  Proceedings  on  an  Out- 
lawry, and  (V)  for  what  Errors  it  may  be  reverfed  : 
And  herein, 

I.  Where,  for  want  of  fuch  Procefs  as  is  required  by  Law,  the 
Outlawry  may  be  reverfed. 

'  I  'HE  forfeitures  and  penalties  in  an  outlawry  being  fo  fevere, 
"*■  great  care  hath  been  taken  and  caution  ufed,  tliat  no  perfon 
fhould  be  outlawed  without  fufficient  notice,  and  great  contumacy 
to  the  procefs  of  the  court ;  and  therefore  the  law  requires,  that 
in  all  civil  caufes,  and  in  every  indi£lment  or  appeal  for  any  crime 
under  the  degree  of  capital,  there  ftiould  be  three  capiafes  to  the 
iheriflp  of  the  county  where  the  action  or  profecution  is  com- 
menced, before  the  exigent  is  awarded  j  and  if  any  fuch  procefs 
is  omitted,  the  outlawry  is  erroneous. 

13  But, 


Dutlalurg*  239 

But  (a),  after  judgment  upon  a  capias  ad  fatlsfaciendum^  an  exU  40 E,  3.  25. 

gent  may  be  awarded,   with  an  alias  and  phtrws^  and  thereupon  P';  *^- 

the  defendant  bs  outlawed  ;  becaufe  he  having  been  already  in  ^^^\*  g^  J 

court  before  judgment,  and  having  conufance  of  the  debt,  ought  judgment, 

to  pay  the  debt  on  the  firft  fuing  out  of  the  capitis ,-  otherwife  '^^'^  "*^'* 

it    is    a    contumacy   in   not   performing   the   judgment   of    the  any  proda- 

court,  for  which  difobedience  he  is  put  out  of  the  king's  pro-  matiousto 

teaion.  the  county 

where  he 
relided.     Cro.  Jac.  577.— If  one  is  outlawed  in  Middlefex,  a  cafms  titlagat,  may  be  fued  out  againft 
him  in  any  other  county  without  a  fe/?«/ttOT.     Vent.  33.     2  Hal.  Hift.  igd. 

It  is  faid  to  be  agreed,   that  one  capias  before  the  award  of  the  2  Hawk, 
exigent  hath  alway  been  fufficient  in  an  indictment  or  appeal  of  ^•*--  *^-^7« 
death,  or  high  treafon  ;  but  that  it  feems  doubtful  whether  two  ^  ^^  * 
capiafes  were  not  required  by  the  common  law  in  all  ii)di6i:ments 
and  appeals  of  any  other  felony.     However,  fays  Hawkifis,  it  is 
(h)  certain,  that  they  are  required  in  all  indi£tments  of  any  other  (l>)  ButwJs 
felony  by  25  E.  3.  c.  14.  by  which  it  is  ena£led,  *^  That  if  after  ^^'*  ^''** 
**  any  man  be  indited  of  felony  before  the  juftices  in  their  fef-  ,,*    '    ^^' 
**  fions,   to  hear  and  determine,  it  fhall  be  commanded  to  the 
**  fherifF  to  attach  his  body  by  writ  or  precept,  which  is  called  a 
**  capias ;  and  if  the  fheriff  return  that  the  body  is  not  found,  an- 
**  other  (hall  be  incontinently  made,  returnable  at  three  weeks 
*'  after,  wherein  it  (hall  be  comprifed,  that  the  fneriff  (hall  caufe 
**  to  be  feized  his  chattels,  and  fafely  to  keep  them  till  the  day  of 
**  the  writ  or  precept  returned  ;  and  if  the  flieriff  return,  that 
*'  the  body  is  not  found,  and  the  iiuii6lee  cometh  not,  the  exi- 
**  gent  (hall  be  awarded,  and  the  chattels  fliall  be  forfeit,  as  the 
"  law  of  the  crown  ordaineth  :  but,  if  he  come  and  yield  himfelf, 
**  or  be   taken  by  the  Iheriff  or  by  other   minifter,  before  the 
**  return  of  the  fecond  capias,  then,  the  goods  and  chattels  fliali 
"  be  faved." 

It  is  faid  to  have  been  the  general  opinion,  that  this  ftatute  ex-  a  Hawk, 
tends  to  appeals,  as  well  as  to  Indi£lm.ents,  though  it  mention  only  ^'-  ^'  <^'  ^7* 
the  latter;  but  that  it  extends  not  to  any  indictment  or  appeal  of  ^  " 
death,  though  it  fpeak  of  felony  in  general. 

It  is  left  a  quarej  if  three  capiafes  be  dill  necefiary  in  an  appeal  2  Hawk. 
of  rape,  as  they  were  at  the  common  law,  notwitliftanding  it  be  ^-  ^  '^'  *7' 
made  felony  by  flatute. 

[This  ftatute  doth  not  apply  to  a  court  of  oyer  and  terminer,  Rexv.  Yan- 
and  gaol-delivery,  but  is  confined  to  the  feffions  of  the  juftices  of  ^^"»  sTersj 
the  peace.]  ^^'  ^ 

2.  Where,  for  want  of  Form  in  fuch  Procefles,  the  Outlawry  may 

be  reverfed. 

If  any  procefs  required  in  an  outlawry  be  erroneous,  the  out-  •?  H.  7, 8. 
lawry  for  this  may  be  reverfed  ;  for  a  perfon  fliall  not  be  fubjecl  g.  9-  ^* 
to  any  difadvantage  in  refpe£l  of  having  fuch  procefs  awarded  pyeV,  206. 
againit  him,  nor  fhall  he  be  condemned  barely  for  not  appearing, 

where 


aHal.  Hlft. 
P.C.  199 


«4a  j©utlator?v 

(a)  Where,  whcrc  that  which  {ho~uld  have  compelled  him  to  hav6  appeared  i3 
for  want  of    f^\  defe£live. 

form  ina^'  ,.  ,,-,„„, 

writ  of  proclamation,  and  for  improper  abbreviations,  the  outlawry  was  reverfed.  Style,  1S2. — So,  where 
in  the  exigent  'itwautlrji.  for  uriagat.,  the  outlawry  wasn-verlcd.  Style,  227.  So,  where  it  was  «/%«?. 
inftead  of  utla^at.  Lev.  164. — But  it  is  faid,  that  a  defedt  in  procefs  in  an  outlawry  may  be  falved  by 
the  defendant's  purchafing  a  pardon,  and  fliewing  it  to  the  court  ;  for  that  fuppofes  that  there  was  fuch 
an  outlawry  againft  him  as  needed  a  pardon,  which,  if  it  were  erroneous,  it  would  not  do.  2  Hawk* 
P.C.  C.27.  §111. 

Cro.  Eliz.  As,  where  the  capias  was  ejle  Edmundo  Aaderfon^  without  a  jT, 

592.^  T,.„    for  this  error  the  outlawry  was  reverfed ;  for  the  tapias  and  exi- 
gent mufl:  be  in  the  king's  name,  and  under  the  judicial  feal  of 
the  king  appointed  to  that  court  that  ifTues  the  procefs,  and  with 
the  tejle  of  the  Chief  Jufiice  or  Chief  Judge  of  that  court  of 
feflions. 
But  for  this       Every  ca/zW  ought  to  be  returnable  the  enfuing  term,  for  the 
Cro.  Eliz.     mifchief  that  might  otherwife  befall  the  prifoner  in  being  kept  al- 
D/er,i75.    ways  in  prifon. 

Lev.  143.     a  Salk.  700. 

Latch.  II.         The  capias  utlagatiim  can  iflue  only  In  term-tlitie,  being  a  judl- 
Lutw.  333.    cial  writ ;  yet  in  pleading  an  outlawry,  the  party  need  not  allege 
that  it  iffued  in  term-time ;  for  it  {hall  be  fo  intended,  unlefs  the 
contrary  appears. 
Rex  v.Per-       [It  need  not  indeed  be  ftated  in  exprefs  terms  on  a  record  of  a 
ry,  6  Term   judgment  of  outlawry,  that  a  writ  of  capias  iffued  \  for  it  is  fufE- 
«P'  573*     cient,  if  it  appear,  "  that  the  fherifF  was  commanded  to  take  the 
*<  defendant." 
lh\d.  Neither  is  it  neceflary  in  dating  every  writ  to  repeat  the:  day  and 

year  when  each  was  iflued  :  it  v/ill  iuffice,  if  it  appear  by  re- 
ference to  the  preceding  parts  of  the  record ;  as  if,  after  dating 
that  the  capias  was  returned  on  fuch  a  day,  it  proceed,  Whereupoti 
the  exigent  was  awarded  *,  nvhereupon  referring  to  the  day  when 
the  capias  was  returned. 
Rexv.Yan-  It  need  not  appear  on  a  record  of  outlawry,  that  the  capias  and 
dell,  5 Term  exigent  were  fealed  by  the  judices  of  oyer  and  terminer,  i^c.'\ 

Cro.  Jac.  If  the  procefs  be  againft  the  feme,  and  the  words  are,  quas  re- 

^l?'c  cuperavit  verfus  eum,  inftead  of  earn  ;  this  is  (b)  fuch  an  error  for 

(M  So,  an         f  •  1      i  1  1  r    ,  ^   ' 

outlawry       which  the  outlawry  may  be  reverted. 

was  reverfed  upon  a  writ  of  error,  for  that  in  the  exigent  it  was  fourteen  In  figures,  and  not  in  words. 

2  Keb.  128.     So,  where  the  year  of  the  Lord  was  in  figures,  and  not  in  words.     Style,  334 So, 

where  it  was  ex  infmuatove  for  ex  in/inuacione,  for  want  of  »,  the  outlawry  was  held  to  be  erroneous. 
Cro.  Jac.  577. 

Styje,  334.  If  the  writ  be  pracipipimus  vobis  inftead  of  pracipimits  voblsy  this  iS 
erroneous  ;  for  without  a  command  to  the  fherifF  the  writ  is  not 
good,  and  here,  there  is  none  •,  the  word  pracipipimusy  being  fenfe- 
lefs,  is  of  no  greater  force  than  if  omitted. 

3.  Where,  for  Variance  In  fuch  Proceffes,  the  Outlawry  may  be 

reverfed. 

Fitz.  Utla-        If  there  be  a  variance  between  the  original  and  extent  or  other 
l"^'va  i     P^oc^fsj  for  this  the  outlawry  may  be  reverfsd, 

ancf,  50.    Mifnomer,  80.    firror,  172.  AS5 


sAsj  a  variance  between  the  original  writ  and  filazer's  rule.  a  Leon,  120. 

._So,  where  in  error  to  reverfe  an  outlawry  in  trefpafs,  in  the  Cro.  Eiij, 
original  the  plaintiff  was  named  Barnes,  and  in  the  exigent  Bernes;  '^°- 
this  was  held  error.     So,  where  in  the  original  it  was  Blabafua,  Barnes.* 
and  the  exigent  was  Blo.d.i;  this  was  held  a  plain  variance,  and 
the  outlawry  was  reverfed. 

So,  where  in  the  original  the  party  was  named  Agnes  Cargrave  Cro.jac^ 
of  Khigjly  in  cem.  Ehor.^  and  in  the  exigent  fne  is  named  Nuper  ds  57 6. 
Kingjly  ;  this  was  held  error. 

4.  Where,  for  defective  Execution  and  Return,  the  Outlawry 
may  be  reverfed  :  And  herein^ 

I .  To  whom  fuch  Procefs  is  to  ijfue  atidihe  direBed, 

The  exigent  and  fevcral  procefTes,  in  order  to  an  oijtlawry,  are 
to  be  directed  to  the  Iheriff  of  the  proper  county ;  airdVfuch  care 
hath  been  taken  that  there  might  be  no  furprife  in  the  affair,  that 
in  civil  cafes  there  are  three  feveral  offices  concerned  in  the  ifluing 
of  fuch  procefs  :  the  firft  is  the  Chancery,  out  of  which  the  ori- 
ginal iilucs ;  the  fecond,  the  filazer,  w^ho  makes  out  the  capias, 
alias,  znd  pluries ;  and  the  third,  the  exigenter,  who  makes  out 
the  exigents ;  which  feveral  procefs  muft  be  legally  executed  be- 
fore the  party  can  be  faid  £0  be  outlawed  :  therefore,  if  the  fherifF  2  FJawt; 
returns  a  cepi,  if  he  have  not  the  body  at  the  day,  the  court  will  T'  *""  '^'  *^' 
not  award  an  exigent  on  the  fuggeflion  of  an  efcape,  unlefs  the 
fherifJ"  will  return  one. 

If  the  exigent  be  direfled  to  the  fherlffs  of  the  city  c£  Lincoln^  Cro.  Jac.; 
and  the  direction  be  ^iod  capias  corpus  ejus  ita  quod  habeas  corpus  S?^* 
£Jus,  where  (as  it  was  objedled)  it  ought  to  have  been  capiatis  ^ 
habeatis  i  yet  this  is  no  error,  for  they  are  both  but  one  officer  to 
the  court,  and  though  in  tlie  end  of  the  writ  it  was  Ita  quod  ha- 
beatis ibi  hoc  breve ;  this  wns  likewife  held  to  be  good,  and  no  way- 
repugnant,  being  good  both  v/ays. 

But  if,  in  the  ciire£l:ion  of  procefs  of  outlawry  to  the  fherifts  Hetley.  93," 
of  London,  it  be  precipinius  iibi  inftead  of  vohis ;  this  is  fuch  an  ^"^"^^^^ 
error  for  which  the  outlawry  will  be  reverfed,  becaufe  that  the 
court   will  ex    cjicio  take  notice   that  there  are  two  flieriffs  in 
London. 

Judgment  of  outlawry  is  given  by  the  coroner  at   the   fifth  Dyer,  223/ 
county-court,   upon  the    party's   not  appearing    to    the    exigent,  t^'^% 
(which  is  a  writ,  commanding  the  fheritf  to  caufe  the  defendant  j^g' 
to  be  demanded  from  county-court  to  county-court  until  he  be  3  Inft.  212, 
outlawed,   b'V.)    and   fuch  judgment    is  entered  thus,  Ideo,    &c. 
per    judicium    coronatoris    dotnini    regis   comitatus    pradiB.     utla- 
gatus  eji.  ^ 

If  the  judgment  appear  not  by  the  return  of  the  exigent  to  have  Co.LIt.aSS. 
been  given  by  the  coroner,  it  is  erroneous,  except  in  London,  where  ^y"»  3'7* 
the  mayor  by  cuflom  is  coroner,  and  the  judgment  is  given  by  the  \  co*  126. 
recorder.  C19.  Eli?.  64S,    Palm.43,    Cro.  Jac  358.  531.    Roll.  Rsp.266. 

Voi.V.  R  If 


^4*  £)utlatot^. 

%  Hal.  Hift.  If  t^iere  "be  two  coroners  in  a  county,  the  calling:  upon  the  exi* 

P.C.  204.  ggj^j  yj,gy  l3g  i^y  Q j^ g  gf  i)^Q^ ^  ^xi^  1 1 Iv 6 w l f 6  ohc  aJone  may  give 

ior  nece'f-  the  judgment  of  outlawry  ;  but,  it  feems,  the  return  mult  be  by 

fary,  thit  two  in  miniftcrial  a£ls ;  the  name  of  the  coroner  mutl  be  fub- 

the  names  fcjjbed  [a)  to  the  judgment  of  outlawry  at  the  qiiinto  exaclus  upon 

nerf  ftould*  an  outlawry  of  felony ;  and   it  mud  be  fubfcribed  alfo  by  the 

befubfcrib-  name  of  their  ofRce,  A.  B.  ^  C.  D.  coronotares,  unlefs  in  Londotiy 

ed^tothe  ^hcre  the  mayor  is  coroner  ;  the  fheriff's  name  and  office  muft. 

of  ti.e  out-  alfo  be  fubfcribed  to  the  return  of  the  exigent,  e.  g.  A.  B.  arm'tger 

lawry:  it  is     v'lcecomes, 

fufficient 

if  it  appear  on  the  recoitd,  that  the  judgment  of  outlawry  was  given  by  them.     Rex  v.  Yandcll)  5  Term 

Rep.  541.] 

Noy,  113.  If,  after  the  quintoexaBus^  the  coroners  refufe  to  give  judgment 
An  attach-  q£  outlawry,  the  court  will  grant  an  attachment  againft  them  ; 
STgamft* "  ^^^  it  is  faid,  that  the  coroners  of  Stafford  for  fuch  an  offence 
thecoroners  were  fined  10/.;  but  after  the  judgment  of  the  outlawry  pro- 
f  Ii^Th'*  nounced,  they  may  [b)  Hay  the  return  of  the  exigent  to  be  advifed, 
a  certiorari     ^^  the  cafc  requires  it. 

Jiei  to  return  the  outlav/ry,  which  muft  be  returned  by  the  flierlff  on  the  ex'tgi  facial,  and  fuch  return 
recorded  in  the  court  above.    Dyer,  223.  a. 

a  Hal.  Hlft.  By  the  ftatute  of  34  H.  8.  c.  14.  the  clerks  of  the  crown,  clerks 
P.  C.  36.     of  affife,  and  clerks  of  the  peace,  are  to  certify  into  the  King's 

Bench  the  names  of  all  perfons  outlawed,  attainted,  or  convifted; 

and  upon  letter  from   the  juflices  aforefaid,  certificates  fliall  be 

made  of  fuch  perfons  outlawed,  attaint,  or  convidt,  to  the  juftices 

of  gaol-delivery. 

2.  ITo  iviat  Place  thv  Procefs  is  to  ijjiie  ;  atid  herein  of  the  Quinto 
exaftus,  and  Proclamations  on  an  Outlawry. 

FItz.  Esl-  The  exigent  muft  be  fued  to  the  county  where  the  party  really 
|ent,26.  refides,  for  there^  all  aclions  were  originally  laid  ;  and  becaufc 
that  outlawries  were  at  firil  only  for  treafon,  felony,  or  very  en- 
ormous trefpafles,  the  procefs  was  to  be  executed  at  the  torn, 
which  is  the  fheriff's  criminal  court ;  and  this  held  not  only  be- 
fore the  (heriff  but  before  the  coroners,  who  were  ancient  con- 
fervators  of  the  peace,  being  the  beft  men  in  each  county,  to  pre- 
fide  with  the  IherifF  in  his  court,  and  who  pronounced  the  out- 
lawry in  the  county-court  on  the  party's  being  qninto  exaclus ;  and 
therefore  anciently  there  was  no  occafion  for  any  procefs  to  any- 
other  county  than  that  in  which  the  party  a£lually  refided.  But 
this  matter  being  fince  altered,  and  the  learning  thereof  depend- 
ing on  feveral  adls  of  parliament,  it  will  be  neceiTary  to  take  no- 
tice of  the  ftatutes  themfelves. 

And  firft,  it  is  cnaded  by  the  6  H.6.  c.  i.  "  That  before  any 
**  exigents  be  awarded  againft  perfons  indided  in  the  King's  Bench 
**  of  treafon  or  felony,  writs  of  capias  fliall  be  directed  as  well  to 
*<  the  fheriff  or  fheriffs  of  the  county  wherein  they  be  indi6led,  as 
**  to  the  fheriff  or  flierifFs  of  the  county  whereof  they  be  named  ia 
**  the  indi^lmentj  •,  the  fame  capias  having  the  fpace  of  fix  weeks 

«  at 


^f  at  tlie  leaft,  or  longer  time,  by  the  difcretion  of  the  fald  juftlceS^ 
^  if  the  cafe  require  it,  before  the  return  of  the  fame ;  which 
•*  writs  fo  returned,  the  juftices  lliall  proceed  In  the  manner  as 
**  they  had  done  before  the  flatute;  and  if  any  exigent  be 
**  awarded,  or  any  outlawry  pronounced  hereafter  againfl  any  fuch 
*'  perfons  before  the  return  of  the  faid  writs,  the  fame  exigent  fo 
■"  awarded,  with  the  outlawry  thereof  pronounced,  (hall  be  void 
*'  and  holden  for  none." 

And  it  is  farther  enafied  by  8  H.  6.  c,  lo.  "  That  upon  every 
**  indictment  or  appeal,  by  the  which  any  fubjeft  dwelhng  in 
'*  other  counties  than  where  fuch  indi6lment  or  appeal  (hall  be 
**  taken  of  treafon,  felony,  and  trefpafs,  before  the  juftices  of  the 
**  peace,  or  before  any  other  having  power  to  take  fuch  indidi- 
*'  ments  or  appeals,  or  other  commilhoners  or  juftices  in  any 
**  county,  franchife,  or  liberty  of  England^  before  any  exigent 
**  awarded,  prefently  after  the  firft  writ  of  capias  returned,  an- 
**  other  writ  of  capias  fliall  be  awarded,  directed  to  the  fherifFof 
''  the  county  whereof  he  who  is  indicted  is  or  was  fuppofed  to  be 
**  converfant,  by  the  fame  indidlment,  returnable  before  the  fame 
•*  juftices,  before  whom  he  is  indidled  or  appealed,  at  a  certain 
**  day,  containing  the  fpace  of  three  months  from  the  date  of  the 
**  faid  laft  writ,  where  the  counties  be  holden  from  month  to 
**  month,  and  where  the  counties  be  holden  from  'mx.  weeks  to  fix 
"  weeks,  the  fpace  of  four  months,  until  the  day  of  the  return  of 
**  the  faid  writ,  by  which  writ  of  fecond  cnplas  the  flieriff  fliall  be 
*'  commanded  to  take  him  which  is  fo  indiiled  or  appealed,  bv 
**  his  body,  if  he  can  be  found  within  his  bailiwick  ;  and  if  he 
**  cannot  be  found  within  his  bailiwick,  to  make  proclamation  in 
'*  two  counties  before  the  return  of  the  fame  writ,  that  he  which 
'*  is  fo  indicted  or  appealed  fhall  appear  before  the  faid  juftices, 
**  \^c.  at  the  day  contained  in  the  faid  writ,  to  anfwer,  l^c.  after 
*'  which  writ  fo  ferved  and  returned,  if  he  which  is  fo  indicted 
"  or  appealed  come  not  at  the  day  of  fuch  writ  returned,  the 
*'  exigent  fliall  be  awarded  -,  and  that  every  exigent  and  out- 
*'  lawry  otherwife  awarded  or  pronounced  ihall  be  holden  for 
**  none  and  void." 

But  it  is  exprefsly  provided,  "  That  the  above  recited  ftatute 
**  concerning  procefs  to  be  made  before  the  king  in  his  bench 
•*  ftand  in  force,  and  that  this  prefent  ftatute  fliall  not  extend  to 
**  indictments  or  appeals  taken  within  the  county  of  Chejier ;  and 
**  that  if  any  perfons  fhall  be  indi£led  or  appealed  of  felony  or 
**  treafon,  and  at  the  time  of  the  fame  felony  or  treafon  fup- 
**  pofed  were  converfant  within  the  county  whereof  the  indidl- 
**  ment  or  appeal  makes  mention,  the  like  procefs  to  be  made 
*'  againft  them  as  was  ufed  before." 

And  it  is  farther  enacted  by  lo  H.  6.  c.  6.  "  That  fuch  fecond 
<*  capias  as  is  required  by  8  H.  6.  c.  lo.  fhall  be  awarded  upon  in- 
*'  didlments  or  appeals  removed  into  the  King's  Bench,  or  elfe- 
**  where,  by  certiorari  or  otherwife." 

And  by  the  31  Eliz.  c.  3.  it  is  ena£ted,  **  That  in  every  a£l:Ion 
**  perfonal,  wherein  any  writ  of  exigent  fliall  be  awarded  out  of 
**  any  court,  Que  writ  of  proclamation  fliall  be  awarded  and  made 
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Note:  This 
ftatute  ex- 
rends  the 
provillons 
of  the  31  El. 
only  to  cri- 
minal cafes 
id/ire  judg- 
ment :  in 
thofe  cafes 
lifter  JMig. 
nient,  no 
proclama- 
tions are 
neceflary. 
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3  Co.  59. 
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Hob.  166. 
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§  126. 
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P.C.  J25-6. 


*'  out  of  the  fame  court  having  day  of  tejle  and  return,  as  the  faid 
«'  writ  of  exigent  fliall  have  dire£led,  and  delivered  of  record  to 
«'  the  flieriff  of  the  county  where  the  defendant,  at  the  time  of 
«*  the  exigent  fo  awarded,  fhall  be  dwelling  ;  which  writ  of  pro- 
<*  clamation  fliall  contain  the  efFe6t  of  the  fame  action ;  and  that 
•*  the  {heriff  of  the  county,  unto  whom  any  fuch  writ  of  pro- 
«*  clamation  (hall  be  direded,  fhall  make  three  proclamations  irt 
**  this  form  following,  and  not  otherwife  •,  that  is  to  fay,  one  of  the 
«*  fame  proclamations  in  the  open  county-court,  and  one  other  of 
**  the  fame  proclamations  to  be  made  at  the  general  quarter 
*'  feffions  of  the  peace  in  thofe  parts  where  the  party  defendant, 
«*  at  the  time  of  the  exigent  awarded,  fl:iall  be  dwelling,  and  one 
«*  other  of  the  fame  proclamations  to  be  made  one  month  at  the 
«*  lead  before  the  qintito  exaclus  by  virtue  of  the  faid  writ  of  exi- 
**  gent,  at  or  near  the  mod  ufual  door  of  the  church  or  chapel  of 
**  that  town  or  parifli  where  the  defendant  fhall  be  dwelling  at 
*'  the  time  of  the  exigent  fo  awarded  ;  and  if  the  defendant  fhall 
«*  be  dwelling  out  of  any  parifli,  then  in  fuch  place,  as  aforefaid, 
**  of  the  parifh  in  the  fame  county,  and  next  adjoining  to  the 
**  place  of  the  defendant's  dwelling,  and  upon  a  Sunday  imme- 
"  diately  after  divine  fervice  and  fermon,  if  any  fermon  there  be  j 
**  and  if  no  fermon  there  be,  then  forthwith  after  divine 
**  fervice ;  and  that  all  outlawries  had  and  pronounced,  and  no 
**  writs  of  proclamations  awai-ded  and  returned  according  to 
**  the  form  of  this  ftatute,  fliall  be  utterly  void  and  of  none 
««  efFea." 

[By  ftatute  4  l^"  ^  Jf^.  ^  M.  c,  22.  §4.  made  perpetual  by 
7  fe*  8  jr.  3.  c.  ^6.  §4.  it  is  enaded,  "  That  upon  the  ifluing  of 
"  any  exigent  out  of  any  of  their  majefties'  courts,  againft  any 
"  perfon  cr  perfons  for  any  criminal  matter,  before  judgment  or 
**  convidion,  there  fhall  ilTue  out  a  writ  of  proclamation,  bearing 
"  the  fame  teft  and  return,  to  the  flicrifFor  fheriffsof  the  county, 
"  city,  or  town  corporate,  where  the  perfon  or  perfons  in  the 
"  record  of  the  faid  proceedings  is  or  are  mentioned  to  be  or  in- 
«  habit,  according  to  the  form  of  the  ftatute  made  in  the  cne-and- 
<'  thirtieth  year  of  the  reign  of  the  late  Queen  Elizabeth^  which 
"  writ  of  proclamation  fiiall  be  delivered  to  the  faid  ftierifF  or 
«  ftieriffs  three  months  before  the  return  of  the  fame."] 

In  the  conftrudlion  of  thefe  ftatutesthe  following  opinions  have  . 
been  holden : 

That  though  the  words  are  exprefs,  that  any  outlawry  pro- 
nounced contrary  to  the  direaions  of  the  ftatute  fhall  be  void ; 
yet  it  is  not  to  be  taken,  as  if  fuch  outlawries  were  abfolutely  void, 
but  only  voidable  by  writ  of  error. 

If  a  defendant  be  exprefsly  named  of  the  fame  county  wherein 
he  is  indiaed  or  appealed  and  be  zlio  named  under  an  alias  dicius 
of  another,  it  hath  been  adjudged,  that  there  is  no  need  of  any 
capiasy  with  a  command  for  proclamation  according  to  8  H.  6. 
c.  10.  becaufe  that  which  comes  under  the  alias  dicius  is  no  way 
traverfable  nor  material :  Alfo,  if  a  defendant  be  named  of  B.  and 
late  of  C.  there  is  no  need  of  any  capias  to  the  fherifF  of  the  coun- 
ty wherein  C.  lies  j  becaufe  that  it  appears,  that  the  defendant  is 
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at  prefent  converfant  at  B.  But  if  a  defendant  be  named  of  no 
certain  place  at  prefent,  but  only  late  of  B.  and  late  of  C,  and  late 
of  D.  ^c.  being  all  of  them  in  counties  different  from  that  in 
V'hich  the  profecution  is  commenced,  a  capias  (hall  go  to  the 
{heriff  of  every  one  of  thefe  counties. 

On  a  writ  of  error  to  rcverfe  an  outlawry  upon  the  (latute  or  Cro.  jaci 
5  EUz.c.f).  of  perjury,  the  firfb  error  afligned  was,  that  the  defendant  ^^7', , 
was  inuicled  by  the  name  of  N.  L.  de  parochia  de  Aldgate,  and  not 
ftiewn  in  what  county  Aldgate  is.  2^/)',  For  that  a  county-court 
was  held  23  Feb.  and  the  next  county-court  was  held  23  March 
following,  fo  as  there  were  not  twenty-eight  days  between  thefe 
two  county-courts,  as  there  ought  to  be  by  the  law,  exclufive  and 
not  inclufive.  And  for  the  firll:  caufe  it  was  reverfed  j  although 
it  was  obje£led  to  be  well  enough  bccaufe  Middlefex  was  in  the 
margin,  fo  the  parifli  fhould  be  intended  to  refer  thereto;  but  be- 
caufe  an  indictment  {hall  not  be  taken  by  intendment,  and  becaufe 
the  county  in  the  margin  Ihall  be  referred  to  the  place  where  the 
offence  was  committed,  and  not  to  the  indidlment  of  the  party; 
and  by  the  (latute  of  8  H.6,  c.  10,  there  ought  to  be  the  addition 
of  the  place  and  county  where  the  party  indi61:ed  inhabits ;  there- 
fore it  was  held  to  be  ill,  and  reverfed.  For  the  fecond  caufe 
alfo,  it  was  held  to  be  erroneous ;  but  Tanjield  faid,  that  ought  to 
be  afligned  as  an  error  in  fait,  for  it  might  be  leap-year,  and  then 
it  is  good,  and  that  matter  iffuable. 

If  an  exigi  facias  be  delivered  to  the  ftieriff,  and  there  be  but  4  Hal.  Hift, 
two  county-courts  before  the  return,  and  the  flieriff  return  the  P'C.aoi-2» 
firft  and  fecond  exacJus,  ^  non  comparuitj  and  that  there  were  no 
more  county-days  between  the  delivery  of  the  writ  to  him  and  the 
day  of  the  return,  there  may  iffue  a  ipecial  exigi  facias  with  an 
ollocato  comitatu,  if  it  be  prayed  after  the  return,  and  before  any 
new  county-day  be  pad  ;  but  if  any  county-day  be  paft  between 
the  laft  of  the  former  county -days  and  the  return,  no  exigi  facias 
fhall  iffue  with  an  allocato  comitatu,  but  an  exigi  facias  de  tiovo  ;  for 
the  demand  of  the  party  mud  be  at  five  county-courts  fucceffively 
held  one  after  another  without  any  county-court  intervening  :  fo, 
if  after  the  fecond  exacius  the  offender  render  himfelf,  and  find 
mainprife,  and  at  the  day  of  the  return  make  default,  no  exigi 
facias  with  an  allocato  comitatu  fhall  iffue,  becaufe  three  county- 
days  intervened,  but  a  new  exigent  and  a  capias  againft  the  bail. 

And  therefore  it  hath  been  holden,  that  in  Londofty  where  the  Palm.  287. 
holding  of  the  hufiings  is  uncertain,  no  exigi  facias  fhall  iffue  with  ^  u'^"J'a 
an  allocato  hufiings^  becaufe  the  court  cannot  take  notice  of  the  fet  p.  c.'zoi.' 
times  of  holaing  it,  as  they  may  of  the  times  of  holding  the 
county-courts.     But  it  is  now  agreed,  that  if  an  exigent  iffaes  in 
Londouy  and  they  begin  hufiings  de  placito  terra  (as  they  may)  they 
fhall  proceed  along   at   that    hufiings  to  the  outlawry,  without 
mingling  their  hufings  de  communihus  placitis ;   but  if  an  allocato 
hufiiiig  comes,  they  fhall  proceed  without  omitting  any  hufing. 

[If  upon  the  record  of  the  outlawry,  in  a  criminal  cafe  before  Barrmgtoo 
judgment,  it  appear  from  the  writ  of  proclamation  and  return,  ^'^l^^* 
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that  the  party  was  outlawed  after  he  had  a  day  given  to  appear  ia 
court,  and  before  tlie  arrival  of  that  day,  this  will  be  error.  Thus, 
George  Barritigton  was  outlawed  on  the  21ft  of  February ^  and  the 
writ  of  proclamation  required  the  (heriti'  to  proclaim  him,  fo  that 
he  fhould  be  before  the  jullices  of  the  peace  at  the  general  feflions 
of  the  peace  to  be  holden  for  the  county  aforefaid  next  after  the 
firft  day  of  February  next  enfuing  •,  and  the  return  by  the  (herifts- 
to  that  writ  was,  that  he  had  proclaimed  the  faid  George  Barring-^ 
/(?«  that  he  ihould  be  before  his  majefty's  juftices  of  the  general 
feflions  of  the  peace  laft  within  mentioned.  The  next  feflions  of 
the  peace  were  holden  on  the  25tli  of  February  ,•  fo  that  by  the 
terms  of  the  writ,  and  the  proclamation  too,  the  prif^ner  had  a 
day  given  him  to  appear  till  the  25th  of  February ;  and  if  he  had 
appeared  on  that  day,  he  would  have  complied  with  the  requifi- 
tion  of  the  writ,  and  have  faved  his  default.  But  he  was  outlawed 
before  that  day  came,  viz.  on  the  21ft  oi  February ;  and  upon  that 
ground  the  court  held  the  outlawry  bad. 
Yandellv.  But,  where  it  appeared  by  the  writ  of  proclamation  and  the 
Regem,  rctum  to  it,  that  the  prifoners  were  required  to  render  themfeives 
Re^""^!  ^o  *^°  fherifFs,  fo  that  he  might  have  their  bodies  before  the 
juflices, b**:.  at  the  return  of  the  writ-,  it  was  adjudged  to  be 
good, 
j^;^^  If  it  appear  upon  tlie  record,  that  the  writ  of  proclamation  was 

delivered  to  the  flieriff  three  months  before  the  return  of  it,  it  ia 
fufficient,  though  it  be  not  exprefsly  lb  alleged. 
/fc,V,  The  flieriff  need  not  allege  in  his  return  to  the  writ  of  procla- 

mation, that  *'  the  perfons  proclaimed  did  not  appear  and  render 
**  themfeives;"  though  he  muil  in  his  return  to  the  exigent. 
Im,  A  writ  of  proclamation  requiring  the  iheriff  to  proclaim  the 

parties  in  open  court  in  theJIjeriff^S  county  (not  faying  county  court,) 
is  good.] 

3.   What  JJjall  be  faid  a  good  Execution  and  Return. 

Before  a  perfon  is  pronounced  outlawed  he  Is  to  be  quinquies 

exa&us,  for  he  hath  three  days  for  appearance,  one  for  grace,  and 

if  he  Hands  in  contempt  at  all  thefe  days,  at  the  fifth  county-court 

(fl)Cro.Jac.  he  is  proHOunced  outlawed  by  the  coroners ;  and  therefore  (a)  if  a 

660.  Palm,  perfon  be  outlawed  the  day  of  the  quinto  exaBus,  this  is  errorj  bc- 

*  °'    ■    *    caufe  he  hath  all  that  day  to  appear. 

Noy,  49.  But,  if  an  exigent  is  awarded  agalnfl;  A.  and  after  he  Is  quiiito 

Hartiand  exaBus,  and  before  the  return  of  the  exigent  he  dies,  vet  the  out- 
(l)  K  upon  lawry  fliall  ftand  in  its  force,  and  ihall  not  be  reverfcd  ;  for  judg- 
an  indift-  mcut  was  by  the  coroners  upon  the  quinto  exaclus^  and  they  may 
ment  of        certify  the  outlawry  :  but  otherwife  ib\  i£  A.  had  died  before  the 

inurner  an  .      •'         _  ■'  *   •" 

exigent  be      qinnto  cxattus, 

awarded,  but  before  the  return  the  ;)arty  dies,  his  executors  may  by  writ  of  error,  fetting  forth  the  fpe- 

cial  matter,  reverfe  the  proceedings.      5  Co.  iii.  a.  Eaton's  cafe  cited  in  Foxiey's  cafe That  an 

executor  may  reverfe  an  outlawry.     2  Keb.  507. That  an  hdr  or  executor  may,     z  Hawk.  P.  C« 

^C,i 15ut  a  goilei  or  iheriff  caimot  take  any  advantage  of  an  erroi  iu  an  outlawry.     Dyer,  67.  a*' 

■sKeb.zSG.  : 
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If  on  an  outb.-.vry  again  1  two,  It  be  returned,  that  exaBl  mn  Roll.  Abr, 
eomparuenwty  without  laying  nee  aliquis  eorum  comparuit,  this  is  er-  1?*'. ,  r 
roneous  j  for  peradventure  one  of  them  did  appear,  ^  ^i^on. 

Rep.  440.     S.  C.  adjudged. 

So,  where  a  capias^  and  thereupon  an  exigent,  was  awarded  Cro.  Jac. 
aeainft  five,  viz.  three  men  and  two  women,  and  the  return  was,  ^sf- 
^^ocl  ad  quartuin  cotnitatumy  &c.  non  coitiparuerwit,  without  laying  ^afe. 
nee  eorum  aliquis  companiit ;  this  was  held  to  be  manifeft  error ; 
and  it   being  Hkewife   returned   iitlagati  exijlimt^  where  for  the 
women  it  ought  to  have  been  nvaviatay  this  likewife  was  held  to 
be  error. 

[If  one  exigent  be  awarded  againft  the  principal  and  accelTary  Rex  ▼. 
together,  it  is  error  only  as  to  the  acceflary.]  Ydndeil, 

The  return  mud  fliew  where  the  county-court  was  held,  and  zHai.  Hift. 
in  what  county  ;  and  this   mud  be  fhewn  on  every  exaSlus ;  and  ^'  ^'  *°3« 
therefore  (a)  an  outlawry  was  reverfed,  becaufe  the  place  where  (")  Style, 
the  county-court  was  held  was  not  (liewn  on  the  fecund,  exacius ;  ^^^'y-  » 
fo,  (b)  where  not  fhewn  on  the  terfio  exacius.  5-. 

Alfo,  the  party  muft  be  named  of  fuch  a  place  {e)  in  com.  Midd.y  Cro.  Jac. 
and  not  de  Midd.  f  \^- 

\c)  An  out. 
lawry  in  London  was  reverfed  upon  a  writ  of  error,  becaufe  the  huftings  were  fet  out  to  be  held  in,  but 
not  for  the  city.     Trin.  6  Geo.  2.     Martin  v.  Duckett, 

If  the  Iherifr  returns,  that  ad  comitatutti  meum  S.  tent,  apud  C,  n  H.  7, 
and  fays  not  in  com.prded.y  or  in  com.  S.,  this  is  erroneous.  '°i  *• 

'  i  Roll. 

Abr.  102.     2  Hal.  Hift.  P.  C,  293, 

So,  if  It  be  ad  comitatum  meum  tentum  apud  S.  in  com.  Somerf.^  x  Roll, 

and  fay  not  ad  comitatum  meum  Somerf.y   or  ad  comitatum   Somer/.,  ■^'"■'  802. 

without  faying  ad  comitatum  meum  Somerfet;  this  is  erroneous.  Latch.\io. 

So,  an  outlawry  was  reverfed,  for  that  the  proclamations  were  Vent.  108. 

returned  to  be  ad  comitat.  meum  tent,  apiidy  fuch  a  place  in  com.  pra-^  i>how.  319. 

dicl.y  and  not  faid /)ro  com.;  for  anciently  one  (heriff  had  two  or  aKe'b.'iAT* 

three   counties,    and   might  hold  the  court  in  one  county  for  Comb.  19. 

another.  a  show.  $o. 

6s.  pi.  52. 
Lev.  164.  [From  the  authorities  referred  to  in  this  and  the  two  preceding  paragraphs,  and  feveral  others, 
which  the  court  of  King's  Bench  was  furniftied  with,  it  was  holden  in  Wilkesj  cafe,  that  a  technical 
form  of  words  was  requifite  in  tne  def.  ription  of  the  county-court,  at  which  an  outlaw  is  exadled  :  and 
therefore  where,  in  that  cafe,  the  flierift'llated  that  *'  at  my  county-court,"  witho-it  adding  <'  of  Mid- 
•'  dlefex,"  and  «'  bt'd  at  the  houjc  kncivn  hy  thefign  of  the  Three  Tuns  in  Brook-flreet,  vear  Holborn,  in 
"  the  county  cf  MidJ/eJiXy'''  Without  addirg  the  words,  "/or  the  county  of  Middufrx,'  after  the  word 
"  held,'"  the  outlawry  was  reverfed.  Rex  v.  Wili*es,  4Buir.  2527—— — in  a  later  cafe,  Duller,  J.  fays, 
"  I  do  not  know,  that  it  has  ever  been  determined,  that  in  any  return  made  by  a  flieriff,  any  technical 
*'  form  of  word;  is  neceffiry  :  certain  requ.htes  muft  be  obferved  ;  but  if  obferved  in  I'ubftance,  and  th« 
"  return  be  not  in  equivocal  terms,  a  great  deal  of  a  giment  is  neceflary  to  convince  me,  that  fuch  a 
•'  return  is  bad."  Barrlngtun  v.  Regem,  2  Term  Re  ..  502.  The  inc  ination  of  the  opinion  of  the 
court  in  this  cafe  of  Banington  feems  to  have  been,  thit  a  return  to  a  cjj>ias  cum  proclamationcy  that  the 
prifoner  was  exadled,  "  at  my  county. court,  holden  at  the  houjeknoion  by  the  name  of  the  Sheriff's  Office  in 
*'  'To.ok''s  Court,  Curfitor-Jireety  in  and  for  the  ccurty  of  Middlefx,''^  was  well  enough  ;  though  objefted, 
that  the  name  of  the  county  was  not  added  after  «•  my  C'^nty-court,'''  and  that  the  county-court  was  noc 
Aated  to  have  been  ho'den  in  Took's  Court,  Curfitor  ftreet,  and  in  and  for  the  county  oi  Middlefex. 
However,  the  cUarnijs  of  the  other  ibjcdlion  made  to  the  retura  in  that  cafe,  relieved  the  court  from  the 
neceffuy  of  giving  an  opinion  upon  this.  -In  Barrlngton't  cafe  let  it  be  ubferYed,  the  outlawry  was 
^efore  judgment  j  in  Wilkes's  cafe,  it  was  after  conyi^ion.J 

R4  Th^ 
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jnan's  cafe. 


»  Roll.  The  flierifF  mud  return  the  day  and  year  of  the  king  to  ererf 

AbT.  8oa.     exaclus;  and  therefore  if  the  day  and  year  of  the  king  be  inferted 
2  Hai.^Hift.  -^  ^Yic  \Jl^  2dy  3^,  and  ^th  exaclus,  but  omitted  in  the  Hfth^  it  is  er- 
[Rex  v.^'     roneous,  and  fhall  not  be  fupplied  by  intendment. 
>ilmon,  5  Term  Rep.  io2.  S.  P.J 

»  Roll.  So,  if  it  be  anno  regn'i  dombia  regincp,  without  faying  Elizabethay 

Abr.  803.      o^  domina  Elizabetha,  without  faying  regina,  or  anno  regni  domini  re^ 
P  C  "c^."  S^^  Jacobi,  without  faying  regni ftice  AnglitSy  for  the  year  c^  England 
znd  Scot/and  differ:  fo,  if  there  be  lefs  than  a  month  between  the 
firft  andfecond  exaclus ;  m  thefe  cafes,  the  outlawry  is  erroneous. 
iRolI.  ,    So,  if  the  return  be  ad  hujling  tent,  apud  Guildhall  civitatis  Lon^ 

Abr.  802.      ^j;;^  without  faying  ue  communibus placitis^  it  is  erroneous  ;  becaufe 
P.  C.  2c?. '  they  have  two  huftings,  one  de  communibus  placitisy  another  de  pla~ 

citis  term. 
a  Roll.  Abr.  If  an  outlawry  be  returned,  that  the  party  was  exact,  at  three 
203.  Chap-  feveral  times  10  Jac.^  and  that  he  was  quarto  exaB,  2Cth  day  of 
reb.  iff  non  comparuit,  witaout  mentionnig  any  year,  (^  qumta 
exacl.  fuch  a  dny  in  March  10  Jac.  although  it  may  be  intended, 
that  he  was  quarto  exaB.  in  to  Jccy  yet  the  outlawry  fhall  not  be 
good  hy  intendment ;  for  perhaps  the  clerk  would  have  made  it 
quarto  exaB.  8  J^c^  which  would  have  been  clearly  bad. 


(F)  Of  the  Manner  of  reverfing  an  Outlawry  :  And 
herein  of  the  Difference  between  Errors  in  Fadt 
and  in  Law. 

aHal. HJft.  /outlawries  are,  regularly,  to  be  reverfed  by  plea  by  writ  of 
P.C,  207.     V>  identitate  nwnnis^  or  by  writ  of  error,  for  any  errors,  be  they 

errors  in  fa6t  or  in  law. 

Co.Lit.?59.       As  to  errors  in  fact ;  as  that  in  felony,  the  party  was  an  infant 

p  ^^"'^'       under  the  age  of  fourteen,  was  in  prifon  or  beyond  fea  ;  thefe  can, 

§'6.*   '     *  regularly,  be  only  taken  advantage  of  by  writ  of  error.     But  it  is 

agreed,  that  by  the  common  law  infavorcm  vittz  an  outlawry  of 

treafon  or  felony  might  be  avoided  by  plea,  that  the  defendant 

was  in  prifon,  or  in  the  king's  fervice  beyond  fea,  l^c.  at  the  time 

of  the  outlawry  pronounced  againft  him  ;  but  that  no  outlawry 

for  any  other  crime  (againd   a   party  rightly  defcribed)   can  be 

avoided  by  plea  of  any  matter  of  faft  whatfoever. 

a  Roll.  As  to  avoiding  an  outlawry  of  felony,  becaufe  the  party  was 

"^«'i^°uw.    beyond  the  fea,  thefe  differences  are  laid  down  by  Rolle  and  Hale, 

2  Hal.  Hilt.  •*  J  1  1  T       rr-ii  -r  i  '' 

P.C.  ao8.  2S  agreed  to  by  the  court,  ly?.  That  if  a  man,  havmg  committed 
a  felony,  goes  beyond  the  fea  voluntarily,  or  upon  his  own  occa- 
fions,  and  not  ia  the  king's  fervice,  before  any  exigent  awarded, 
though  after  the  indidment,  and  then  an  exigent  is  awarded,  and 
the  offender  beyond  the  fea  is  outlawed  for  the  felony,  he  may 
affign  it  for  error,  zdly.  But  if,  after  the  exigent  awarded  upon 
the  indiftment  of  felony,  he  goes  beyond  the  fea  voluntarily,  or 
upon  his  own  occafions,  and  being  fo  beyond  fea  is  outlawed,  he 


Ihall  riot  avoid  it  by  fucK  being  beyond  fea ;  becaufe  by  the  exi-  , 
gent  awarded  he  has  notice  of  the  profecution,  and  by  fuch  a 
means  he  may  avoid  his  convi6lion,  by  (laying  till  all  the  witneffes 
are  dead,  "^dly.  But  -^tt  prima  facie  the  error  in  that  cafe  is  vi^ell 
affigned,  by  alleging  he  was  ultra  mare  tempore  prornulgationis  tttla- 
gariit;  and  if  he  were  in  the  realm  after  the  exigent  iflued,  it 
Ihall  come  in  by  the  plea  of  the  king's  attorney  to  fhew  it. 
A-thlyy  But,  if  he  were  within  the  realm  at  the  time  of  the  exigent 
iflued,  and  went  beyond  the  fea  upon  the  fervice  of  the  king  or 
kingdom,  and  then  is  outlawed,  being  beyond  the  fea,  this  out- 
lawry (hall  be  reverfed  ;  if  the  party  allege  generally,  that  he  was 
ultra  mare  tempore  prornulgationis  titlagariay  and  the  king's  attorney 
reply,  that  he  was  in  England  tempore  emanationis  brevis  de  exigi 
facias^  it  is  a  good  replication  for  the  plaintiff  in  the  writ  of  error 
to  allege,  that  he  went  out  after  the  exigent,  and  before  the  out- 
lawry pronounced,  upon  the  king's  command  or  fervice,  and  {he\jr 
it  fpecially,  and  fo  confefs  and  avoid  the  plea. 

As  to  the  avoiding  an  outlawry  in  treafon,  on  the  party's  being 
beyond  fea,  it  is  enacted  by  the  26  if.  8.  c.  13.  and  ^  fjf  6  £.6. 
c.  11.    **  That  all  procefs  of  outlawry  to  be  had  or  made  within 
*'  this  realm  againft  any  offenders  in  treafon,  being  reliant  or  in- 
"  habiting  out  of  the  hmits  of  this  realm,  or  in  any  of  the  parts 
**  beyond  the  feas,  at  the  time  of  the  outlawry  pronounced  againft 
**  them,  (hall  be  as  good  and  effeftual  in  law,  to  all  intents  and 
<*  purpofes,  as  if  fuch  offenders  had  been  refid&nt  and  dwelling 
**  within  this  realm  at  the  time  of  fuch  procefs  awarded,  and  out- 
**  lawry  pronounced  [a)  j  provided  that  the  party  fo  to  be  outlawed  (a)  For  tin* 
**  fhall,  within  one  year  next  after  the  faid  outlawry  pronounced,  '"'^'^  ^{"'g 
**  yield  himfelf  to  the  Chief  Juftice  of  England  for  the  time  being,  ^/onl'iVo.* 
**  and  offer  to  traverfe  the  indictment  or  appeal  whereon  the  faid  4  Mod.  366. 
**  outlawry  Ihall  be  pronounced,  as  is  aforefaid,  that  then  he  (hall 
**  be  received  to  the  fame  traverfe ;   and  being  thereupon  found 
"  not  guilty  by  the  verdidt  of  twelve  men,  he  fhall  be  clearly  ac- 
**  quitted  and  difcharged  of  the  faid  outlawry,"  'sc. 

It  is  the  allowed  practice  of  the  court  of  Common  Pleas  to  fuffer  2  Hawk. 
a  defendant,  coming  in  by  capias  utlagatum  the   fame  term  on  ^•^-  c*  5o» 
which  an  exigent  is  returnable,  to  avoid   the   outlawry  without  authorities 
writ  of  error,  by  fliewing,  that  he  purchafed  z.  fuperfedeas  out  of  therecited. 
the  fame  court,  and  delivered  it  to  the  iheriff  before  the  qiiinto  ex- 
aBuSy  &c,  or  by  fhewing  any  other  matter  apparent  on  record 
which  makes  the  outlawry  erroneous  ;  as,  the  want  of  an  original, 
or  the  omiffion  of  procefs,  or  want  of  form  in  a  writ  of  proclama- 
tion, t^c.y  or  a  return  by  a  perfon  appearing  not  to  be  Iheriff,  or 
the  want  of  fuch  addition  as  required  by  1  //.  5.  c.  5. :  yet  it  is 
faid  in  many  books  to  be  the  conftant  courfe  of  the  court  of  King's 
Bench  never  to  reverfe  an  outlawry  on  the  crown  fide,  either  in 
the  fame  or  a  different  term,  for  thefe  or  other  errors  of  a  like 
nature,  without  a  writ  of  error. 

It  is  agreed,  that  any  outlawry  whatfoever  may  be  avoided  by  a  a  Hawk, 
defendant's  coming  in  upon  the  capias  utlagatum^  and  pleading  a  ^*  ^'  *=•  ^^ 

piifaomer  either  of  the  name  or  addition  in  the  writ,  ^c.  as,  by  ^  ^* 

iliewing, 


fhcwing,  that  whereas  he  is  called  by  fuch  a  name  of  baptifm  of 
furname,  he  hath  been  always  known  by  a  different  one,  and  not 
by  that  in  the  writ,  ^c.     Alfo,  it  is  faid  in  many  books,  that  he 
may  plead,  that  there  is  no  fuch  town  as  that  whereof  he  is  named; 
and  it  feems  clearly  agreed,  that  he  may  plead,  that  at  the  time  of 
the  writ  purchafed,  and  ever  fince,  he  hath  made  his  abode  at  fome 
cthev  town,  and  not  at  that  in  the  writ,  iffc.     And  it  is  faid,  that 
by  fuch  plea  the  outlawry  (hall  only  be  avoided  as  to  the  perfon 
who  pleads  it,  (who  {hall  not  be  intended  to  be  the  perfon  meant,) 
and  fhall  (land  in  force  againft  the  perfon  of  the  name  and  addi- 
tion in  the  record.     But  it  is  faid,  that  a  perfon  of  the  fame  name 
and  addition  as  are  mentioned  in  a  record  of  outlawry  cannot  avoid 
it,  by  averring,  that  there  are  two  perfons  of  fuch  name  and  addi- 
tion, and  that  the  perfon  intended  is  the  elder,  and  he  himfelf  is 
the  younger,   but  (hall  be  put  to  his  writ  de  iJeiitkate  nominis; 
which  is  faid  by  fome  to  be  the  only  remedy  in  fuch  cafe,  after  an 
outlawry  rettirned.     And  it  feems,  that  notwithftanduig  in  civil 
cafes,  before  an  outlawry  is  returned,  one  of  ^he  fame  name  may 
come  into  court,   and  fhew  that  he  is  not  the  perfon  intended } 
whereupon,  if  the  plaintiff  confefs  it,   the  diverfity  of  the  names 
fhall  be  entered  on  the  roll,  and  a  new  exigent  fhall  iffue,  with  a 
fuller  defcription  of  the  perfon  intended  ;  yet  this  cannot  he  done 
upon  an  indi6lmcnt  without  a  writ  of  identitate  nomims,  becaufe  it 
would  make  the  procefs  variant  from  the  indictment,  which  cannot 
be  altered  without  the  confent  of  the  jurors. 
S  Co.  14.1,        If  yi.  brings  an  audita  querela  againft  J?.,  and  declares,  that 
142.  Doftor  -whereas  B.  had  recovered  againft  Ji.  200  /.  debt,  life,  and  there- 
Vau?ki-8.  upon  the  faid  A,  was  outlawed,  and  upon  a  capias  utlagaUtm  taken, 
S.c.  cited,    and  in  execution  at  the  fuitof  the  faid  -S,,  and  after  from  the  faid 
^*v]  ^c  ^'^'^   execution  was  delivered,  and  fuffered  to  go  at  large,  l^c.  and  yet 
Int.  157.      ^'  ^3th  taken  out  execution  upon  the  faid  judgment,  and  endea- 
3Keb.  291.  vours,  ds'f.,  the  defendant  may  plead  and  (hew,  that  after  the 
Mod.  III.    j^^jj  enlargement,  and  before  the  purchafe  of  the  audita  querela^  the 
49.  Aft.      outlawry  was  fet  afide  and  made  void  •,  and  fo  conclude  quod  [a)  non 
Xnt.  14J.      habetur  tale  recordum. 

»  Vent.  46.  If  a  perfon  procures  another  to  be  outlawed  clandeftinely,  who 
2.  Jon.  ill,  appears  openly  and  in  publick,  the  court  will,  on  motion,  oblige 
2Saik.  495.  fuch  perfon  who  procures  the  outlawry  to  reveife  the  fame  at  his 
pl.  3.  S.  P.  own  cofts.  But  if  it  appears,  that  the  party  outlawed  had  lurked 
where  an  backward  and  forward  between  two  counties,  and  that  the  perfon 
waireverfed,  procuring  the  outlawry  had  dealt  openly,  and  had  been  regular  ia 
on  motion,  fending  down  the  proclamations  to  the  flieriff  of  the  county  where 
at  the  charge  j^g  fomctimes  rcfidcd  ;  the  court  will  not  interpofe  in  this  fummary 

of  h  m  who  ,  •11,1  1  •  ,.     *  ,-11 

procured  it,  manner,  but  will  leave  the  party  to  his  ordmary  remedies  by  plea 
on  affidavit,   or  Writ  of  ciror. 

that  the  de- 
fendant was  aflually  in  the  Fleet 'in  execution  for  the  plaintiff"  in  another  fuit,  and  that  he  knew  It.— 
But  in  the  fame  page  in  Salic,  it  is  fiid,  that  though  fuch  motipns  are  fre<)uently  granted  in  B.  R.  be- 
caufe it  is  a  great  charge  to  reveife  an  outlawry  there,  yet  that  it  is  otherwile  in  C.  B.,  the  charge  there 
bein^  but  itt.Zd. 

BifcocT.  [In  debt  upon  bond  entered  into  by  the  wife  dumfola^  the  huf- 

'^^Nr'^^'     band  was  abroad  and  outlawed  j  and  the  wife,  tboueh  (be  appeared 

S  Will.  127.  ''  '  O  •».    ,, 

'  pubhckly. 


publlckly,  luaived.  On  motion  to  fet  afide  the  outlawry  againft 
the  wife,  and  to  reftore  her  the  goods  taken  on  a  fpecial  capias  tiU 
lagatumj  on  affidavit,  that  they  were  her  feparate  goods,  the  court 
held,  that  the  goods  muft  be  taken  to  be  her  hufband's  goods  in 
point  of  law  •,  and  that,  if  {he  had  any  equitable  right  to  them, 
(he  muft  refort  to  a  court  of  equity :  but,  as  Ihe  appeared  pub- 
lickly,  (he  had  been  wrongfully  waived ;  and  therefore  the  rule 
was  made  abfolute  for  fetting  afide  the  outlawry  as  to  the  wife, 
but  difcharged  as  to  reiloring  the  goods. 

The  defendant  was  taken  on  a  capias  utlagatiwt^  on  a  Sunday^  and  Ofljome  y, 
therefore  he  moved  to  be  difcharged,  the  taking  being  contr^iry  to  ^^""'^^ 
the  29  Cflr.  2.     But,  notwithftanding  the  court  held  the  taking     ""*^'3*9* 
bad,  they  refufed  to  grant  an  attachment,  and  put  the  defendant  to 
take  the  remedy  given  by  the  ftatute. 

The  defendant  was  waived  fpecially  on  mefne  procefs,   as  a  white  v. 
fingle  woman,  by  the  name  of  DimJIer -.  and  after  the  exigent,  and  ^unfter, 
before  the  outlawry,  fhe  married  one  Prifeley;  and  on  being  taken     ^^^^hV-^ 
by  a  capias  utlagatum  after  the  outlawry,  on  motion,  a  rule  was  ob- 
tained to  (hew  caufe,  why  the  outlawry  fliould  not  be  reverfed  at 
her  hufband's  expence,  on  his  entering  a  common  appearance  for 
himfeif  and  his  wife.     But  the  rule  was  difcharged,  the  court  re- 
fufing  to  interpofe  in  a  fummary  way,  as  the  marriage  was  after 
the  exigent.] 


(G)  What  the  Party  muft  do  in  order  to  entitle  hin^ 
to  a  Reverfal :  And  herein, 

Of  appearing  in  Perfon,  or  by  Attorney,  and  of  giving  Bail. 

"D  Egularly,  in  all  outlawries,  as  well  perfonal  as  criminal,  the  iLeoa. «. 
■"■^  party  in  order  to  reverfe  the  fame  was  to  appear  in  perfon,  and  --^*'"e 
could  not  appear  by  attorney.  ^.d  ^^^  b^ 

ing  outlawed,  and  the  wife  refufing  to  appear,  the  outlawry  could  not  be  reverfed.     Cro.  Eliz.  6n  . 

One  outlawed  prayed  ro  a[.p;ar  by  atiornry,  and  upon  an  affidavit  made  of  his  ficknef^,  the  court  ex 
fpecia'i  gratia  allowed  him  to  appeal  by  attorney  ;  but  the  clerk  was  c-  mmanded  to  enter  it,  quod  venit  w 
fropria perfcna,  the  law  being  c'ear,  that  upon  an  outlawry  he  ouihr  toappea.  in  perfon  Cro  Jac.  4.6t» 
Having  once  appeared  in  perfon,  the  refidue  of  rhe  proceedings  nria)  oe  by  atturney.  *  K'^b.  ip-j. 
Said  that  there  was  a  difference  where  the  error  appeared  on  the  lace  of  the  record  ;  that  in  luch  cafc 
error  may  be  afligned  per  atttrn-,  without  a  fpecial  rule  of  court  for  that  purpofe.     Carth.  7. 

But  now  by  the  4  ^  ^  W.  ^  M.  c.  18.  for  the  more  eafy  and 
fpeedy  reverfing  of  outlawries  in  the  court  of  King's  Bench,  it  is 
enadled,  " That,  from  and  after  the  hrft  day  of  Eajler  tc;rm  thence 
•*  enfuing,  no  perfon  or  perfons  whatfoever,  who  is,  are,  or  fliall  be 
**  outlawed  in  the  faid  court  for  any  caufe,  matter,  or  thing  what- 
«'  foever,  (treafon  and  felony  only  excepted,)  fhall  be  compelled 
•*  to  come  in  perfon  into  or  appear  in  perfon  in  the  faid  court  to 
"  reverfe  fuch  outlawry,  but  (hall  or  may  appear  by  attorney,  and 
<'  reverfe  the  fame  without  bail  in  all  cafes,  (except  where  fpecial 
3<  bail  Ihali  be  ordered  by  the  faid  court}.'' 

And 


ts^ 


[(tf)  That 
is,  to  put  in 
hail  to  a  new 
3€iion,  plead 
within  thie 
limited  time, 
put  the 
plaintiff  in 
the  fame 
condition, 
and  fuch 
like  mat- 
ters. 4  Burr. 
S540.J 


sSallE.  496. 


1  Hawk. 
P.  C.  c.  15 
§40.     ride 
tit.  Bail  in 
Criminal 
Caufes,  let- 
ter (DJ. 


And  It  is  further  enafled  by  the  fald  ftatute,  "  That  if  any 
**  perfou  or  perfons  outlawed,  or  hereafter  to  be  outlawed,  in  the 
**  faid  court,  (other  than  for  treafon  or  felony,)  fliall  from  and 
*r  after  the  faid  firft  day  of  Eajhr  term  be  taken  and  arrefted  up- 
**  on  any  capias  iitlagatum  out  of  the  faid  court,  it  (hall  and  may 
"  be  lawful  to  and  for  the  fherifF  or  flieriffs,  who  hath  or  fliall 
**  have  taken  and  arrefted  fuch  perfon  and  perfons,  (in  all  cafes 
*'^  where  fpecial  bail  is  not  required  by  the  faid  court,)  to  take  an 
**  attorney's  engagement  under  his  hand  to  appear  for  the  faid 
*'  defendant  or  defendants,  and  to  reverfe  the  faid  outlawries,  and 
"  thereupon  to  difcharge  the  faid  defendant  and  defendants  from 
"  fuch  arreft ;  and  in  thofe  cafes,  where  fpecial  bail  is  required 
"  by  the  faid  court,  the  faid  fheriff  and  fherifFs  ftiall  and  may  take 
**  fecurity  of  the  faid  defendant  or  defendants  by  bond,  with  one 
"  or  more  fufficient  furety  or  fureties,  in  the  penalty  of  double 
"  the  fum  for  which  fpecial  bail  is  required,  and  no  more,  for 
"  his,  her,  or  their  appearance  by  attorney  in  the  faid  court  at  the 
"  return  of  the  faid  writ,  and  to  do  and  perform  fuch  things  as 
"  (hall  be  required  by  the  faid  court  {a)  \  and  after  fuch  bond 
**  taken  to  difcharge  the  faid  defendant  and  defendants  from  the 
*'  faid  arreft," 

And  it  is  further  enaded  by  the  faid  ftatute,  "  That  if  any 
"  perfon  or  perfons  outlawed  as  aforefaid,  and  taken  and  arrefted 
*'  upon  a  capias  iitlagaium^  Ihall  not  be  able  within  the  return  of 
*'  the  faid  writ  to  give  fecurity,  as  aforefaid,  in  cafes  where  fpecial 
*'  bail  is  required,  fo  as  he  or  they  is  or  are  committed  to  gaol  for 
*'  default  thereof,  that  whenfoever  the  faid  prifoner  or  prifoners 
**  {hall  find  fufficient  fecurity  to  the  fherifF  or  fheriffs,  in  whofe 
**  cuftody  he  or  they  fliall  be,  for  his  or  their  appearance  by  at- 
**  torney  in  the  faid  court  at  fome  return  in  the  term  then  next 
*'  following,  to  reverfe  the  faid  outlawry  or  outlawries,  and  to  do 
**  and  perform  fuch  other  thing  and  things  as  fliall  be  required 
**  by  the  faid  court,  it  fliall  and  may  be  lawful  to  and  for  the  faid 
*'  fherifF  and  flierifFs,  after  fuch  fecurity  taken,  to  difcharge  and 
*'  fet  at  liberty  the  faid  prifoner  and  prifoners  for  the  fame  \  any 
**  law  or  ufage  to  the  contrary  notwithftanding." 

It  hath  been  held,  that  if  the  party  outlawed  comes  in  by  cepi 
corpusy  he  fhall  not  be  admitted  to  reverfe  the  outlawry  without 
appearing  in  perfon,  as  in  fuch  cafe  he  was  obliged  to  do  at  com- 
mon law ;  or  putting  in  bail  with  the  fherilF  for  his  appearance 
upon  the  return  of  the  cepl  corpus^  and  for  doing  what  the  court 
ihall  order. 

By  Wejlm.  i.  3  Ed.  i.  c.  9.  it  is  exprefsly  provided,  that  thofe 
who  are  outlav/ed,orhave  abjured  the  realm, ^ft'.fhould  be  excluded 
the  benefit  of  replevin  j  yet  it  hath  been  always  held,  that  the 
court  of  King's  Bench  may  in  their  difcretion,  in  fpecial  cafes,  bail 
a  perfon  upon  an  outlawry  of  felony;  as,  where  he  pleads,  that 
he  is  not  of  the  fame  name,  and  therefore  not  the  fame  perfon 
with  him  that  was  outlawed,  or  alleges  any  other  error  in  the 
proceedings, 

By 


By  the  31  Elk.  c.  3.  §  3.  it  is  enafted,  *'  That  before  any  al- 
^^  lowance  of  any  writ  of  error,  or  reverfing  of  any  outlawry  be 
**  had  by  plea,  or  otherwife,  through  or  by  want  of  any  proclama- 
"  tion  to  be  had  or  made  according  to  the  form  of  this  ftatute, 
**  the  defendant  and  defendants  in  the  original  a£i:ion  fliall  put  in 
*«  bail,  not  only  to  appear  and  anfwer  to  the  plaintiff  in  the  former 
*•  fuit  in  a  new  aiSiion  to  be  commenced  by  the  faid  plaintiff  for 
**  the  caufe  mentioned  in  the  firfl;  a61:ion,  but  alfo  to  fatlsfy  the  *Videtht 
"  condemnation,  if  the  plaintiff  {hall  begin  his  fuit  before  the  end  ^^^' ^  f^  5 
"  of  two  terms  next  after  the  allowing  the  writ  of  error,  or  other-  c.  ,2.  ante. 
*'  wife  avoiding  of  the  faid  outlawry  *." 

^,y  who  was  a  foreign  merchant,  and  never  in  England^  was  Carth.  459, 
Outlawed  at  the  fuit  of  i?.,   in  an  a6lion  on  feveral  promifes  for  Ld.  Raym. 
goods  fold  and  delivered  ;  and  upon  a  fpecial  capias  utlagattim  a  Matthews 
ihip  and  other  effedts  belonging  to  A.  were  feifed,  as  forfeited  up-  v.  Erbo, 
on  this  outlawry;  and  it  was  moved,  that  this  outlawry  may  be  ^"^'^'sP^* 
vacated,  and  reftitution  awarded,  upon  affidavits  produced  and 
read,  that  the  defendant  -was  never  ijifra  Icgem^  i.  e.  that  he  never 
was  in  England^  and  therefore  could  not  be  outlawed,  becaufe  that 
was  putting  him  exir-a  legem.      Sed per  cur. — This  outlawry  fhall 
tiot  be  vacated  upon  fuch  affidavits,  but  the  defendant  may  bring 
a  writ  of  error,  which  he  was  compelled  to  do,  and  thereupon  to 
put  in  bail  to  the  a£lion  in  which  he  was  outlawed  according  to 
the  new  ftatute  of  4  y  5  J-F.&AI.  c.  18.  aim ;  and  then  the 
plaintiff  confented  to  the  reverl^d  of  the  outlawry. 

H.  was  outhv/ed  in  two  a£lions,  one  was  for  10/.,  the  other  sSalk.  495, 
for  40  J-.,  and  upon  reverfmg  the  outlawry  the  court  took  fpecial 
bail  for  the  firft,  and  an  appearance  for  the  other,  upon  the  ftatute 
4^5'  5  ?F.  y  jlf.  c.  18.  and  the  recognizance  was  taken  purfuant 
to  31  Eli%,  C.I.  ^3, 

[The  defendant  v/as  outlawed  in  a  perfonal  a£lion,  without  any  Serocold  y. 
affidavit  made  of  the  plaintiff's  demand  j  and  having  brought  error,  "s[^'°j"'_g. 
he  affigned  his  being  beyond  fea  at  the  time  of  the  outlawry,  for  j  wi'if.  L 
which  the  court  made  no  difficulty  to  reverfe  it.     But  then  the  S.  C. 
queftion  v/as,  upon  what  terms  they  fliould  do  it,  the  plaintiff  in- 
iifting  upon  fpecial  bail,  and  having  now  made  a  proper  affidavit ; 
and  the  defendant  iufifting  to  file  common  bail  only.     The  court, 
Upon  confidering  the  words  of  4  ^  5  ?F".  ^  M.  c.  \Z.  §  3.  which 
empov/ers  the  outlaw  to  appear  by  attorney,  (as  he  did  here,)  and 
fays,  "  It  (hall  be  reverfed  without  bail  in  all  cafes,  but  where  fpe- 
*«  cial  bail  fhall  be  ordered  by  the  court/'  declared,  they  were  of 
opinion,  they  had  a  difcretionary  power  to  require  it  or  not;  and 
that  the  want  of  an  affidavit  before,  was  no  objeftion ;  becaufe  that 
is  only  neceffary  to  v/arrant  an  arreft ;  and  here  was  one  in  time  for , 
the  new  action  that  muft  be  brought.     And  although  the  31  EH-z^ 
c.  2-  §  3*  IS  the  only  atl  that  exprefsly  requires  bail ;  it  is  not  to 
be  inferred  from  thence,  that  in  other  cafes  it  is  not  to  be  infifted 
upon  ;  for  that  z£i  makes  a  new  error,  and  the  bail  upon  it  is  ab- 
folutely  to  pay  the  condemnation  money.     And  it  is  now  fettled,  Tidd's  Pr» 
that  on  reverfing  an  outlawry  for  any  other  error  in  law,  befides  73- 
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tKe  want  of  proclamations,  the  bail  Is  common  (brfpecialt  in  llk^ 
manner  as  upon  the  arreft. 

Where  fpecial  bail  is  required,  It  need  not  be  put  in  before  the 
allowance  of  the  writ  of  error  ;  but  it  is  well  enough,  if  put  in  at 
any  time  before  the  reverfal. 

The  bail  may  render  the  defendant,  and  are  not,  at  all  events, 
anfwerable  for  the  debt. 

Defendant  being  arretted  on  a  capias  ut/agatr/m,  the  fherlff  took 
an  attorney's  engagement,  under  his  hand,  to  appear  for  the  de- 
fendant, and  reverfe  the  outlawry,  without  taking  fecurlty  by  bond 
in  double  the  fum  for  which  bail  was  required,  purfuant  to  the 
above  ftatute  of  4  ^  5  W.&  M.  On  (hewing  caufe  why  an  at- 
tachment fhould  not  ilTue  againft  the  fherifF  for  difcharging  the 
defendant  out  of  his  cuftody,  it  was  urged,  that  he  neither  did, 
nor  could  know,  that  it  was  a  cafe  requiring  bail,  as  the  capias  ut- 
lagatum  was  not  marked  for  bail  j  and  that  the  12  G.  i.  r.  29.  re- 
quired an  affidavit ;  and  that  the  fum,  for  which  bail  is  to  be 
taken,  is  to  be  marked  on  the  procefs,  dffr.  For  the  plaintiff,  it 
was  urged,  that  procefs  of  outlawry  is  not  within  the  ftatute  of 
12  G.  I. ;  that  this  wAs\iy fpecial  originaly  and  the  caufe  of  a6tion 
is  exprefled  in  the  original  procefs,  in  which  it  appears  the  plain- 
tiff was  entitled  to  bail.  The  court  w^ere  clear,  that  this  was  not 
a  cafe  within  the  12  G.  i.,  and  thought  the  fherifthad  afted  im- 
properly -,  but,  as  there  was  an  affidavit  of  the  under-fherilF,  that 
he  had  acled  to  the  bed  of  his  underftanding  without  any  ill  in- 
tention, they  enlarged  the  rule,  in  order  to  give  the  ftierlff  an  op- 
portunlty  to  put  in  bail.  After  which  the  fheriff  undertook  to 
pay  the  debt  and  cofts. 

The  ftatute  of  4  kif  ^W.^  M.  hath  been  conftrued  not  to 
extend  to  criminal  cafes  \  at  leaft,  not  to  mifdemeanours  after 
convldllon.  And  even  in  civil  cafes,  the  defendant  cannot  be 
bailed,  where  he  was  not  bailable  on  the  procefs  to  outlawry ;  for 
it  was  the  defign  of  the  ftatute  to  put  him  in  the  fame  condition, 
as  if  he  had  not  been  outlawed :  and  therefore,  he  is  not  bailable, 
when  taken  upon  an  outlawry  after  judgment. 

Two  perfons  were  outlawed  in  a  joint  adllon  againft  them,  and 
one  moved,  that  on  filing  common  bail,  he  might  have  liberty  to 
reverfe  the  outlawry.  Sed  per  cur, — The  writ  of  error  to  reverfe 
the  outlawry  muft  be  brought  in  the  names  of  both  the  parties 
that  are  outlawed ;  and,  if  one  only  appears,  the  other  may  be 
fummoned  and  fevered,  and  then  the  outlawry  may  be  reverfed 
for  the  benefit  of  the  party  appearing.] 


2,  Of  fuing  out  a  Scire  Facias. 

Dyer,  34.  It  is  clearly  agreed,  that  an  attainder  of  felony  of  a  perfon  who 
^'•^°*.  had  any  lands  fliall  never  be  reverfed  by  writ  of  error,  without  a 
»35!  Keb.  fi^ire  facias  againft  all  the  ter-tenants  and  lords  mediate  and  imme- 

diate» 


olate.     But  it  is  (a)  fettled,  that  (\xch.  fcire  facias  is  not  neceflary  141.  pi.  n. 
in  the  cafe  of  high  treafon.  Sid.  316. 

3Keb.  2.g. 
3  Mod.  41.  47.  4  Mod.  366.  2  Hal.  Hid.  P.  C.  209.  S.  P.  and  that  fuch  writ  is  to  iiTue  returnable 
at  fifteen  days  ;  and  if  any  lords  do  appear,  they  may  plead  to  the  errors  ;  and  if  the  flisriff  return  thete 
are  nolandi,  &:  ,  then  the  couit  proceeds  to  examine  the  errors,  {a)  So  ruled,  Mich.  12  Annas,  the 
Queen  v.  Scratrord,  upon  examination  of  ali  the  precedents.  2  Hawk.  P.  C.  c.  50.  ^13.  Ca.  Law  ani 
£q.  iSS. 

Alfo  it  is  faid,  that  it  is  not  neceflary  in  the  cafe  of  felony,  2Saik.495. 
when  it  is  fuggelted  on  the  roll  that  the  party  had  no  lands,  and  ?'•  S* 
the  Attorney-General  confefles  it.  j  '    ^^™* 

[Where  the  defendant  has  obtained  a  charter  of  pardon,  he  muft  Trye,  131. 
fue  out  ?i  fcire  facias  y  to  give  notice  thereof  to  the  plaintiff,  in  order  ^5+* 
that  he  may  further  profecute  his  a6lion,  if  he  think  proper.] 


(H)  The  EfFeds  and  Confequences  of  a  Reverfal : 
And  herein, 

1.  Where  the  Proceedings  on  the  Reverfal  are  in  the  fame  Plight 
as  if  no  Outlawry  had  been. 

1  T  is  agreed,  that  after  an  outlawry  of  treafon  or  felony  is  re-  Cro.  ja«. 
■*■  verfed,  the  party  fliall  be  put  to  plead  to  the  indI6lment,  for  that  ^^^'   ^'■°* 
ftill  remains  good,  and  {b)  he  may  be  tried  at  the  King's  Bench  bar ;   ,  Mod.  42. 
or  the  record  may  be  remitted  into  the  country,  If  it  were  removed  6  Mod.  115. 
into  the  King's  Bench  by  certiorarif  with  a  command  to  the  juftices  ^^)  *  ^^'" 
below  to  proceed  by  the  flatute  of  6  H.  6.  c.  6.  ^or ' 

So,  if  a  man  be  outlawed  by  procefs  In  an  information,  and  Saik.  371, 
come  in  and  reverfe  the  outlawry,  he  muft  plead  inflanter  to  the  P'"  ^°' ,,.,. 
information.  5  Mod.  141.  s.P. 

The  law  is  the  fame  in  civil  cafes ;  and  therefore,  if  an  outlawry  March,  9. 
in  a  perfonal  action  be  reverfed,  the  original  remains. 

Trefpafs  for  taking  and  detaining  his  beafts  till  he  made  a  fine  :  3  Lev.  145. 
the  action  was  laid  in  Sufex.  The  defendant  pleads,  that  the  caufe  whitwick 
of  aftion  did  not  accrue  within  fix  years  before  fuing  of  the  writ,  ^^jj^ 
The  plaintiff  replies,  that  at  another  time  he  brought  an  original 
in  battery  in  London,  intending  when  the  defendant  had  appeared 
to  have  declared  for  this  trefpafs ;  and  that  the  defendant  was  out- 
lawed in  London;  and  that  within  fuch  a  time  after  the  reverfal  of 
the  outlawry  he  declared  here.  The  defendant  demurred ;  and  for 
the  defendant  it  was  infifted,  that  the  original  being  laid  in  London, 
he  could  not  in  this  adllon  declare  in  another  county,  though  the 
caufe  of  a<Slion  be  tranfitory.  But,  upon  information  by  the  pro- 
thonotaries,  that  the  courfe  of  the  court  is,  that  although  the  ori- 
ginal be  laid  in  London  for  expediting  the  outlawry,  yet,  when  the 
defendant  comes  in,  the  plaintiff  may  declare  agalnll  him  in  ?.ny 
other  county,  be  the  a£tIon  local  or  tranfitory  •,  and  the  ftatute 
a  I  Jac.  I.  c.  \6.  gives  to  plaintiffs  generally  a  power  to  commence  a 
new  fuit  within  the  year  after  the  outlawry  reverfed  ;  it  was  ruled, 
that  fo  he  might  do  in  this  cafe  to  warrant  his  declaration  withia 
the  courfe  of  the  court,  and  judgment  was  given  for  the  plaintiff. 

2.  To 


«5<5 


©utlatorg* 


2.   To  what   the  Party  (hall  be  rexlored  on  Reverfal    of  the 

Outlawry. 


It  hath  been  adjudged,  that  if  the  king  grant  over  the  lands  of 
a  perfon  outlawed  for  treafon  or  felofvy,  and  afterwards  .the  out- 
lawry be  (.1)  reverfed,  the  party  may  enter  on  the  patentee,  and 
needs  neither  to  fue  a  petition  to  the  king,  nor  Ti  fcire facias  againft 
the  patentee. 


And.  iSS. 

(«)  Shall, 
aftfr  out- 
lawry re- 
verfed, be 
reftoreJ  to 
his  law,  and 
be  of  ability  to  fue.     Co.  Li:.  2SS.  b. 

5  Co. 90. 
Hoe's  cafs, 
Roll.  Abr. 
778.  S  C. 
cited.  Cro, 
'£Xu..^l%■ 

iudoed  •  where  a  termor  being  Ootlawei  upon  the  ftatute  of  recufancy,  the  Lord  Treafurer  and  Baror.s  of 
the^Exchequer  fold  the  term  ;  GJ"  -vide  7.  Jon.  101.  2  Show.  68.  pi.  52.  ar.d  3  Keb.  871.  that  there 
ihall  be  reititution  of  the  pro.'iis  sdlually  paid  into  the  Exchequer.    Vidt  et'mm  Bunb.  104.  220. 


If  the  goods  of  a  perfon  outlawed  are  fold  by  the  (herifFupoa 
a  capids  ntlagatum,  and  after  the  outlawry  is  reverfed  by  writ  of 
error,  he  (ball  be  reftored  to  the  goods  themfelves ;  becaufe  the 
fheriffwas  not  compellable  to  fell  thofe  goods,  but  only  to  keep 
them  to  the  ufe  of  the  king. 


Moor,  26> 
Beverley  v. 
Cornwall. 


Moor,  169. 

agreed  ^fr 
tur'iam. 


Cro.  Eliz. 
170.  Os- 
nal's  cafe, 
k.  13  Co. 

20.   2Z> 

5  Mod.  61. 

*  Std  qtt. 
If  reftitu- 
'^ion  would 
not  be  made 
on  petition 
to  the  king  ? 
sVern.  312. 
Peyton  v. 
Ayliffe;  & 
a  Lev.  49. 
the  cafe  of 
pinfold  V. 
Korthey. 


If  an  advowfon  comes  to  the  king  by  forfeiture  upon  an  out- 
lawry, and,  the  church  becoming  void,  the  king  prefents,  and  then 
the  outlawry  is  reverfed ;  yet  the  king  fhall  enjoy  that  prefent- 
ment,  becaufe  the  prefentment  there  came  to  the  king  as  the  pro- 
fit of  the  advowfon. 

But,  if  the  church  is  void  at  the  time  of  the  outlawry,  and  the 
prefentation  is  thereby  forfeited  as  a  chattel  principally  and  diftinft 
of  itfelf,  there,  upon  the  reverfal  of  the  outlawry,  the  party  fhall 
be  reftored  to  the  prefentation. 

If  a  termor  being  outlawed  for  felony  grants  over  his  term,  and 
after  the  outlawry  is  reverfed,  the  grantee  may  have  trefpafs,  for 
the  profits  taken  between  the  reverfal  of  the  outlawry  and  the 
affignment ;  for  by  the  reverfal  it  is  as  if  no  outlawry  had  been, 
and  there  is  no  record  of  it. 

It  is  faid,  that  if  a  man  be  outlawed  in  the  King's  Bench,  and 
the  party's  goods  feifed  into  the  king's  hands,  and  then  the  out- 
lawry be  reverfed,  there  can  be  no  reftitution  ;  the  reafon  where- 
of is,  for  that  the  court  of  King's  Bench  cannot  fend  a  writ  to 
the  treafurer  ;  and  the  court  of  Exchequer  have  no  record  before 
them  to  iiTue  out  a  warrant  for  reftitution*. 

It  hath  been  adjudged  in  Chancery,  that  \i  A.  being  poflefled  of 
feveral  houfes  for  a  long  terra  of  years,  mortgages  the  fame,  and  is 
outlawed  for  high  treafon,  upon  which  thofe  houfes  are  feifed  into 
the  king's  hands,  and  the  fame  granted  for  valuable  confideration 
to  J.  S.y  who  likewife  gets  an  affignment  of  the  mortgage  j  that 
yet  the  reprefentative  of  A.  may  redeem  the  mortgage  upon  re- 
verfal of  the  outlawry  -,  and  herein  the  Lord  Keeper  faid,  that  the 
judgment  upon  the  reverfal  is,  that  the  party  fhall  be  reftored  to 
all  that  has  not  been  anfwered  to  the  king  ;  v>^hich  in  all  cafes  has 
been  underftood  of  the  mefne  profits  anfwered  to  the  king,  and 
:not  as  to  the  principal  thing  itfelf,  though  feifed  into  the  king's 
'  hands ;  and  that  it  was  undoubteoly  fo  as  to  a  freehold  or  in- 
heritance, and  he  faw  no  fubilautial  diiFereuce  iu  the  cafe  of  a 
leafehold. 


[      2J7   ,  3 


THE  kV7s  for  reftraining  the  growth  of  popery,  by  which  (a)  le. 
papltts  are  fubjefted  to  divers  penalties,  forfeitures,  difabi-  '^'^ofewho 
lities,  and  inconveniencies,  may  be  confidered  in  general,  as  re-  come  to 
lating  to  popifh  (a)  recufants,  fuch  as  refufe  to  make  the  declara-  church,  and 
tion  againft  popery,  and  luch  as  promote,  encourage,  or  profefs  ^^"^ep"- 
the  popilh  religion.     And  thefe  laws,   though  made  for  the  ad-  fefiing  the 
vancement  of  religion  and  the  publick  good,  yet,  being  confidered  popi*  reli- 
as  penal  laws,  have,  like  all  other  penal  laws,  been  conftrued  cDn'v'(fi"d 

ftridly.  _  of  fuch  re- 

fufal  or  recufancy,  are  termed  popifij  recufants  convi£l.  But  the  23  Ellz.  c.  i.  extends  to  all  recufants |> 
and  the  courts  cannot  take  notice  of  the  grounds  of  the  recufancy,  but  muft  punifii  them  for  not  coming 
to  church,  without  exa'nxining  into  the  caufe  why  they  did  not.  Skin.  99.  pi.  14.  ^£r  Sanders,  Ch.  T, 
tut  for  this,  "viae  tit.  Herefy,  and  Offences  againft  Religion.  -  And  what  fliall  be  evidence  to  prove  a 
perfon  a  popifti  recufant  convi<S,  vide  Keb.  7. 

For  the  better  underftanding  of  thefe  penalties,  ^c,  the  laws  Hawk.  p.c. 

herein  are  ranked  under  the  following  heads  :  c-  '2>  i3> 

6  14. 

(A)  The  Difablllties,  Reftraints,  Forfeitures,  and 
Inconveniencies  which  Popifh  Recufants  are  fub- 
je<5l  to  :  And  herein, 

t.   Of  their  Difability  to  bring  any  ABion. 

2.  Of  bearing  any  Publick  Office  or  Charge. 

3.  Of  claiming  any  Part  of  a  Hifhand^s  perfonal  Eflate, 

4.  Of  claiming  ati  Eflate  by  Curtefy^  or  by  Way  of  Doiver, 
after  a  Marriage  againjl  Law. 

2.  Of  the  Reftraints  they  are  put  undor.     And  herein, 

1 .  From  going  five  Miles  from  Home. 

2.  From  coming  to  Court, 

3.  From  keeping  Arms. 

4.  From  coming  luithin  ten  Miles  g/'London. 

3.  Of  the  Forfeitures  they  are  liable  to.     And  herein, 

1.  That  of  two  Parts  of  a  Jointure  or  Dower. 

2.  That  of  20 1.  for  not  receiving  the  Sacrament  yearly  after 
Conformity. 

3.  That  of  10  \.  for  an  unlawful  Marriage. 

4.  That  cf  1 00  \.  for  an  Omlffion  of  lawful  Bapiifm, 

5.  That  of  20  1.  for  an  unlawful  Burial. 
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4.  Of  the  Inconveniencies  they  are  fubje£t  to  :  And  herein^ 

1.  That  their  Houfes  may  be  fearched  fof  ReliqueSy  ivhether 
they  be  Men  or  IVomett. 

2.  If  they  be  Women y  and  married y  that  they  may  be  com* 
mitted. 

(B)  Of  the  Offence  of  not  making  a  Declaration 
againft  Popery,  and  the  Reflraints  it  fubje«fls  the 
Parties  to  :    And  herein, 

1.  From  fitting  in  Parliament. 

2.  Holding  a  Place  at  Court. 

3.  From  living  within  ten  Miles  of  Loiidon* 

4.  From  keeping  Arms. 

(C)  Of  the  Offence  in  Promoting  or  Profefling  the 
Popifh  Religion  :  And  herein, 

1.  Of  the  Offence  of  faying  or  hearing  Mafs  or  other  Poplffe 
Service. 

2.  Of  giving  or  receiving  Popifli  Education. 

3.  Of  buying  or  felling  Popifli  Books. 

4.  Of  keeping  Schools. 

5.  Of  withholding  a  competent  Maintenance  from  a  Pro- 
teftant  Child. 

6.  Of  the  Difability  of  thofe  profefFmg  the  Popifh  Religion 
to  prefent  to  a  Church. 

7.  Of  their  Difability  to  purchafe. 


(A)  The  Difabllities,  Reflraints,  Forfeitures,  and 
Incciiveniencies  which  Popifli  Recufants  are  fub- 
jed  to  :  And  herein, 

1  •  Of  their  Difability  to  bring  any  Aclion. 

"DY  the  3  Jac,  i.  c.  5.  §  11.  It  is  ena£led,  *«  That  every  Popifh 
**  recufant  convi£l:  fhall  ftand  to  all  Intents  and  purpofes  dif- 
**  abled  as  a  perfon  lawfully  excommunicated,  and  as  if  fuch  per- 
fon  had  been  fo  denounced  and  excommunicated  according  to 
"  the  laws  of  this  realm,  until  he  or  flie  fliall  conform,  ^c.  and 
"  that  every  perfon  fued  by  fuch  perfon  fo  difabled,  may  plead 
"  the  fame  in  difabling  of  fuch  plaintiff  as  if  he  or  (he  were  ex- 
'/  communicated  by  fentence  in  the  eccleiiaftical  court,  except  the 

*<  a£\ion 
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**  a<^ion  of  fuch  recufant  do  concern  fome  hereditament  or  leafe, 
"  which  is  not  to  be  feifed  into  the  king's  hands  by  force  of  fome 
•*  law  concerning  recufancy." 

In  the  conftrudion  of  this  branch  of  the  ftatute,  it  hath  been 
holden. 

That  the  plea  of  fuch  a  conviction,  like  all  other  pleas  in  dif-  Noy,  S9; 
ability,  ought  to  be  pleaded  before  (a)  imparlance,  and  alfo  con-  Latch,  176. 
elude  with  a  (^)  demand  if  the  plaintiff  fhall  be  anfwered.  j  Hawk.* 

P.  C.  c.  12.  §  a.  [a)  Cannot  be  pleaded  after  a  general  imparlance,  but  may  be  pleaJed  puis  darrein 
tontinuance,  becaufe  being  in  difability  of  the  perfon,  may  accrue  after  a  continuance.  Mod.  Ca.  ia 
Law  and  Eq.  43.  381.  {b)  In  debt  for  rent  by  the  plaintiffs  as  executors  of  J.  S.,  defendant  pleads  in 
abatement  by  fet.  judicium  de  bre-vi,  Sec.  for  that  one  of  the  plaintiffs  is  a  popifh  recufant  convift,  and 
^uaji  excom.  by  this  ftatute  ;  but  it  was  held,  that  this,  as  here,  ought  not  to  be  pleaded  in  abatement, 
becaufe  the  writ  is  not  abated  thereby,  but  only  fufpended  j  and  the  pleading  ought  to  be  rejpovderi  non 
debent.  -^  Lev.  zoS.— So,  where  judgment  was  demanded  generally.  Mod.  Ca.  in  Law  and 
Eq.43.  381. 

That  fuch  plea  ought  alfo  to  fhew  before  what  juftices  the  con-  Noy,  gp. 
virion  was,  that  the  court  may  know  where  to  fend  for  a  certifi-  La^^h,  176, 
cate  thereof,  if  it  be  denied ;  and  alfo  that  the  record  itfelf,  or  Lj!!, 
at  leaft  a  certificate  thereof,  ought  to  be  immediately  produced, 
according  to  the  general  rule  of  law,  as  to  all  dilatory  pleas 
grounded  on  records. 

That,  if  after  fuch  a  plea  it  be  certified,  that  the  plaintiff  hath  Hetl.  ijS^ 
conformed,  and  thereupon  the  defendant  be  ordered  to  plead  in 
chief,  and  then  the  plaintiff  relapfe,  and  be  convi£l  again,  the  de- 
fendant cannot  plead  the  fame  in  difability  a  fecond  time. 

That  it  muft  appear,  either  from  the  convidlion  itfelf,  or  by  3  Lev.  ii» 
proper  averments,  that  the  plaintiff  is  convidled  of  popifh  recu-  ^^*  33^-a« 
fancy,  becaufe  no  recufants,  except  popifh  ones,  are  within  the  my.  * 
faid  claufe.     But  this  is  fufhciently  fet  forth,  by  alleging,  that  the 
plaintiff  being  papalis  rectifans  was  indidled  and  convifted  fecun^ 
dutn  formam  Jlatiitiy  &c. 

It  feems  to  be  the  better  opinion,  that  this  being  a  penal  law,  zBuIft.isj; 
and  therefore  to  be  conflrued  flriftly,  the  words  as  perfotis  lanv-  Cawiey, 
fully  excommunicate,  &c.  mean  no  more  than  difabling  the  party,  in  Hawk.  P.C. 
the    fame  manner  as  an  excommunicated  perfon,  to  bring    an  c.  12.  §  6. 
aftion,  but  do  not  fubje£l  the  party  to  the  other  confequences  of 
an  excommunication. 

2.  Of  hearing  any  Pub  lick  Office  or  Charge, 

By  the  3  Jac.  i.  r.  5.  §  8.  it  is  enacted,  "  That  no  recufant  con- 
•'  vi6l  fhall  at  any  time  pradlife  the  common  law  of  this  realm 
•'  as  a  counfellour,  clerk,  attorney,  or  folicitor  in  the  fame  ;  nor 
•*  Ihall  pra6life  the  civil  law  as  advocate  or  proftor  j  nor  pra6tife 
**  phyfick,  nor  ufe  or  exercife  the  trade  or  art  of  an  apothecary  ; 
•*  nor  fhall  be  judge,  minifter,  clerk,  or  fleward  of  or  in  any  court, 
<*  or  keep  any  court  •,  nor  fhall  be  regiftrar  or  town-clerk,  or  other 
<'  minifter  or  officer  in  any  court  j  nor  (hall  bear  any  office  or 
*'  charge  as  captain,  lieutenant,  corporal,  ferjeant,  ancient  bearer, 
**  or  other  o<(£ce  in  cawip,  troop,  band^  or  company  of  f9ldier5  j 
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*'  nor  fhall  be  captain,  mafter,  governor,  or  bear  any  office  o* 
*'  charge  of  or  in  any  fliip,  caftle,  or  fortrefs  of  the  king's  ma- 
"  jefty's,  his  heirs  and  f-ucceflbrs,  but  be  utterly  difabled  for  the 
*'  fame  ;  and  every  perfon  offending  herein  iliall  alfo  forfeit  for 
'*  every  fuch  offence  loo/.  the  one  moiety  whereof  fliall  be  to 
"  the  king's  majcf};y,his  heirs  and  fucceffovs,  and  the  other  moiety 
*'  to  him  that  will  fue  for  the  fame  by  action  of  debt,  bill,  plaint, 
«'  or  information,  in  any  of  the  king's  majelly's  courts  of  record  ;  . 
*«  wherein  no  effoin,  proteclion,  or  wager  of  law  fhall  be  admitted 
"  or  allowed." 

And  by  ^^  9.  of  the  faid  ftatute  it  is  further  enafled,  ''  That  no 
«'  popifh  recufant  convitl,  or  any  having  a  wife  being  a  popifli 
"  recufant  convidl,  (hall  exercife  any  publick  office  or  charge  in 
*'  the  commonwealth,  but  fhall  be  utterly  difabled  to  exercife  the 
"  fame  by  himfelf  or  by  his  deputy,  except  fuch  hufband  him- 
'*  fclf,  and  his  children  which  fliall  beiibove  the  age  of  nine  years 
"  abiding  with  him,  and  his  fervants  in  houfehold,  (hall  once 
*^  every  month  at  the  leait,  not  having  any  reafonable  excufe  to 
*'  the  contrary,  repair  to  feme  church  or  chapel  ufual  for  divine 
*'  fervice,  and  there  hear  divine  fervice  ;  and  the  faid  hufband, 
*'  and  fuch  his  children  and  fervants  as  are  of  meet  age,  receive 
*'  the  Hicrament  of  the  Lord's  Supper  at  fuch  times  as  are  limited 
*'  by  the  laws  of  this  realm,  and  to  bring  up  his  faid  children  in 
*'  the  true  religion." 
H*wk.  P,c.  On  thefe  fedions  it  hath  been  obferved,  i/?.  That  the  latter  ex* 
c.  12.  §  9.  tends  to  all  publick  offices  and  charges  in  general,  whereas  the 
former  extends  only  to  thofe  which  are  particularly  enumerated. 
2d/y,  That  this  latter  exprefsly  difables  a  pooidi  recufant  to  exer- 
cife fuch  an  office  by  himfelf  or  his  deputy,  but  the  other  fays  no- 
thing at  all  of  the  exercife  of  an  office  by  a  deputy. 

3.  Of  claiming  any  Part  of  a  HufcancVs  Ferfonal  Fflate. 

By  the  3  Jac.  i.  c.  5.  §  10.  it  Is  enabled,  '•  That  every  woman 
*'  being  a  popilh  recufant  convlft,  (her  hufband  not  (landing  con- 
"  vicledof  popifh  recufaiicy,)  v>?hich  fhall  not  conform  herfelf  and 
*♦  remain  c<;nformed,  but  fhall  forbear  to  repair  to  fome  church 
*'  or  ufual  place  of  common  prayer,  and  there  hear  divine  fervice 
*'  and  fermon.  If  any  then  be,  and  receive  the  facrament  of  the 
'^  Lord's  Supper,  according  to  the  laws  of  this  realm,  by  the 
'*  fpace  of  one  whole  year  next  before  the  death  of  her  faid  huf* 
*'  band,  fliall  not  only  be  difabled  to  be  executrix  or  adminlftra-- 
"  trix  of  her  faid  hufband,  but  alfo  to  have  or  demand  any  part 
'^  of  her  faid  hufband's  goods  or  chattels  by  any  law,  cuflom, 
"  or  ufage  whatfoqver  j"  and  by  3  Jac.  i.  r.  5.  §  13.  every  wcJ- 
man  is  put  under  the  like  difability,  being  a  popifli  recufant, 
who  fliall  be  married  otherwife  than  according  to  the  church  of 
England, 
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4,  Of  clavnlng  an  EJIate  by  Curtefy,  or  by  Way  of  Dowery  after  a 
Marriage  againji  JLatv. 

By  the  3  Jac.  i .  c.  5.  §  1 3.  it  is  ena£led,  "  That  every  man,who,j 
*'  being  a  popiQi  recufant  convi£l,  fliall  be  married  otherwifc 
**  than  in  fome  open  church  or  chapel,  and  otherwife  than  ac- 
**  cording  to  the  orders  of  the  church  of  Egnland,  by  a  minifler 
'*  lawfully  authorized,  fliall  be  difabled  to  have  any  eftate  as  te- 
**  nant  by  the  curtefy  ;  and  that  every  woman,  being  a  popifh 
**  recufant  convi£l,  who  fhall  be  married  in  other  form  than  as 
**  aforefaid,  (hall  be  difabled  to  hold  her  dower,  or  jointure,  or 
♦<  widow's  eftate." 

2.  Of  the  Reftralnts  they  are  put  under  :  And  herein, 
I .  From  golfig  five  Miles  from  Home. 

To  this  purpofe  it  is  enabled  by  35  Eliz,  c.  2.  and  3  Jac.  i.  r.  5. 
§  6,  7.  "  That  every  popifh  recufant  convidl  fhall  repair  to  his 
**  place  of  dwelling,  ^c.  and  not  remove  above  five  miles  from 
*'  thence,  unlefs  he  be  urged  by  procefs,  &c.  or  have  a  licence 
*'  from  the  privy  council,  ^c.  or  under  the  hands  and  feals  of 
**  four  juftices  of  the  peace,  with  the  aflent  in  writing  of  the 
*'  lieutenant  of  the  county,  or  of  the  bifliop,  ^c.  (every  licence 
**  of  which  kind  by  juftices  of  peace  muft  exprefs  both  the  par- 
**  ticular  caufe  and  the  time  for  which  it  was  given,  and  ought 
*'  not  to  be  granted  without  a  previous  oath  of  fome  reafonable 
*'  caufe,)  under  pain  of  forfeiting  all  his  goods  and  hereditaments, 
**  (whether  freehold  or  copyhold,)  for  his  life,  or  of  abjuring  the 
*■'  realm,  if  he  be  not  worth  twenty  marks  a-year,  or  forty  pounds 
*'  in  goods,  unlefs  he  recant  before  conviilion,  and  alfo  continue 
**  conformable." 

In  the  conftrudlion  hereof  it  hath  been  holden,  that  the  privy  Hawk.  P.C. 
council  may  grant  fuch  licence  without  any  fuch  fpecial  caufe  or  *^'  '^'  ^  '3* 
oath,  ^c.  but  that  juftices  of  peace  cannot.     Alfo  it  hath  been 
holden,  that  in  pleading  a  licence  of  juftices  of  peace,  it  muft  be 
exprefsly  fhewn,  that  it  v/as  made  under  their  hands  and  feals  ; 
the  caufe  in  particular  for  which  it  was  granted  muft  be  fet  forth,  Cro.  Jac. 
and  the  time  for  which  it  was  limited,  'ahdvthat  the  party  was  |^Vp'.  Ki°s!' 
fworii  to  the  truth  of  fuch  caufe.  Muor,  836, 

It  is  faid,  that  if  the  fame  perfon  be  both  a  juftice  of  peace  Hawk.  P. c. 
and  a  lieutenant,  he  cannot  both  join  in  a  licence  as  juftice  of  ^'^^'  ^'*" 
peace,  and  alfo  give  his  aflent  as  lieutenant,  but  can  only  act  in 
one  capacity. 

It  fcems,  that  the  miles  fliall  be  computed  according  to  the  Cawiey, 
Englifj  manner,  allowing  52&0  feet,  or  1760  yards,  to  each  mile;  ^jj^^  2:!**' 
and    that    the  fame    fhall  be  reckoned  not  by  ftrait  lines,  as  a 
bird  or  arrow  may  fly,  but  according  to  the  neareft  and  moft 
^ifual  way. 

S  ^  3«  F>'ot^ 
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2.  From  coming  to  Court. 

By  the  3  Jac.  1.  r.  5.  §  2.  it  is  enaded,  "  That  no  popifh  re* 
«  cufant  convi6l  (hall  come  into  the  court  or  houfe  where  the 
<«  king  or  his  heir  apparent  (hall  be,  unlefs  he  be  commanded  fo 
•*  to  do  by  the  king,  upon  pain  of  100/.  And  it  is  further  en- 
««  aded  by  3  Car.  2.  Jlat.  2.  ^  <^  \^  6.  that  every  popilh  recufant 
«<  convi£l,  who  fhall  come  advifedly  into  or  remain  in  the  pre- 
<*  fence  of  the  king  or  queen,  or  fhall  come  into  the  court  or 
«'  houfe  where  they  or  any  of  them  refide,  fhall  be  difabled  to 
«  hold  or  execute  any  office  or  place  of  truft  civil  or  military,  or 
**  to  fue  in  law  or  equity,  or  to  be  an  executor,  ^c.  or  capable 
<<  of  any  legacy  or  deed  of  gift,  and  fhall  forfeit  for  every  offence 
<*  500/.,  unlefs  fuch  perfon  do,  within  the  term  next  after  fuch 
•*  his  coming  or  remaining,  take  the  oaths  of  allegiance  and  fu- 
**  premacy,  and  make  the  declaration  againft  tranfubftantiation 
<*  and  the  invocation  of  faints,  ^c.  in  the  court  of  Chancery." 

3.  From  keeping  Arms. 

By  the  3  Jac.  i.  c.^.  §  27,  28,  29.  it  Is  enacted,  "  That  all 
•*  fuch  armour,  gunpowder,  and  munition  of  whatfoever  kind,  as 
**  any  popifli  recufant  convift  fhall  have  in  his  own  houfe,  or 
**  elfewherc,  or  in  the  pofTeflion  of  any  other,  at  his  difpofition, 
•'  fhall  be  taken  from  him  by  warrant  of  four  juftices  of  peace  at 
*'  their  general  or  quarter  feffions,  (except  fuch  neceffary  weapons 
"  ■  **  as  fhall  be  allowed  him  by  the  faid  four  juftices  for  the  defence 

**  of  his  perfon  or  houfe,)  and  that  the  faid  armour,  l^c.  fo  taken, 
•'  fhall  be  kept  at  the  cofts  of  fuch  recufants  in  fuch  place  as  the 
**  faid  four  juftices  at  their  faid  feffions  fhall  appoint  j  and  that 
<*  if  any  fuch  recufant,  having  fuch  armour,  i5r.  or  if  any  other 
«  perfon  who  fhall  have  any  fuch  armour,  i^c.  to  the  ufe  of  fuch 
**  recufant,  fliall  refufe  to  difcover  to  the  faid  juftices,  or  any  of 
••  them,  what  armour  he  hath,  or  fhalllet  or  hinder  the. delivery 
"  thereof  to  any  of  the  faid  juftices,  or  to  any  other  perfon  au- 
**  thorized  by  their  warrant  to  take  the  fame  5  that  then  every 
•*  perfon  fo  offending  fliall  forfeit  his  faid  armour,  \^c.  and  alfo 
•'  be  imprifoned  for  three  months  without  bail,  by  warrant  from 
««  any  juftice  of  peace  of  fuch  county-  And  it  is  further  enaft- 
«*  ed,  that  notwithftanding  the  taking  away  fuch  armour,  Isfc.  yet 
««  fuch  recufant  fliall  be  charged  with  the  maintaining  of  the  fame, 
**  and  with  the  providing  of  a  horfe,  ^c.  in  fuch  fort  as  others  of 
**  his  majefty's  fubjecls." 

4.  From  coming  nuithin  ten  Miles  of  London, 

^y  ^^  3  7^^-  I-  '^.  5-  §  4>  5-  it  is  enaaed,  "  That  no  popifh  re- 
<*  cufant,  \^c.  fhall  remain  within  the  compafs  of  ten  miles  of 
<^  Londitif  under  pain  of  100  A  except  fuch  perfons  as  at  the  time 

«  of 


"  of  the  faid  a<El  did  ufe  fome  trade,  myftery,  or  manual  occupa- 
*'  tion  in  London^  &c.  and  fuch  as  lliall  have  their  only  dwelling 
<*  in  Londojij*  Sec. 

3.  Of  the  Forfeitures  they  are  liable  to  :  And  herein, 

I.  Tiat  of  two  Parts  of  a  Jointure  or  Dower. 

By  the  3  Jac.  i.  ^.  5.  §  10.  it  is  enafted,  "  That  every  mar- 
**  ried  woman,  being  a  popifh  recufant  convidl,  (her  hulband  not 
"  {landing  convi£led  of  popifh  recufancy,)  who  fliall  not  conform 
"  herfelf  and  remain  conformed,  but  fhall  forbear  to  repair  to 
**  fome  church  or  ufual  place  of  common  prayer,  and  there  to 
*'  hear  divine  fervice  and  fermon,  if  any  then  be,  and  receive  the 
*^  facrament  of  the  Lord's  Supper,  according  to  the  laws  of  this 
*'  realm,  within  one  year  next  before  the  death  of  her  faid  huf- 
**  band,  fhall  forfeit  to  the  king  the  profits  of  two  parts  of  her 
**  jointure  and  dower  of  any  hereditaments  of  her  faid  huf- 
«  band,"  ^V. 

?,  That  of  20  I.  for  tiot  receiving  the  Sacrament  yearly  after  Con" 

formity. 

By  the  3  Jac.  i.  f.  5.  §  i,  2,  3.  it  is  ena£led,  **  That  if  any 
**  popifh  recufant  convidi  who  hath  conformed  himfelf  to  the 
*'  church,  ^c.  fhall  not  receive  the  facrament  in  his  own  parifli- 
**  church,  i3'c.  within  one  year  after  his  conformity,  he  fliall  for- 
*'  feit  20  /.  and  for  the  fecond  year  4c  /.  and  for  every  year  after 
««  <5o  /."  ^c. 

3.  Thai  of  100 1.  for  an  unlawful  Marriage^ 

By  the  3  Jac.  i.  f,  5.  §  13.  it  is  ena£l:ed,  "  That  every  popiflt 
**  recufant  convi6l,  who  fhall  be  married  to  a  woman  who  is  no 
**  inheritrix,  otherwife  than  according  to  the  church  of  England^ 
«  fliall  forfeit  100/." 

4.   That  of  1 00 1.  for  an  Omiffion  of  lawful  Baptifm, 

By  the  3  Jac.  i.  r.  5.  §  14.  it  is  ena£led,  "  That  every  popifh 
*'  recufant  fhall,  within  one  month  after  the  birth  of  his  child, 
**  caufe  the  fame  to  be  baptized  by  a  lawful  minifter  according  to 
**  the  laws  of  this  realm,  in  the  open  church  of  the  fame  parifli 
«'  where  the  child  fhall  be  born,  or  in  fome  other  church  near 
*'  adjoining,  or  chapel  where  baptifm  is  ufually  adminiflered ;  or, 
*'  if  by  infirmity  of  the  child  it  cannot  be  brought  to  fuch  place, 
"  then  the  fame  fhall  v/ithin  the  time  aforefaid  be  baptized  by  the 
f'  lawful  minifter  of  any  of  the  faid  pariflies  or  places  aforefaid  ; 
**  upon  pain  that  the  father  of  fuch  child,  if  he  be  living,  by  the 
"  fpace  of  one  month  next  after  the  birth  of  fuch  child,  or  if  he 
**  be  dead  within  the  faid  month,  then  the  mother  of  fuch  child 
<'  fhall  for  every  fuch  offence  forfeit  100/."  ^V» 

S  4  5.  That 
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5.  That  of  20 1.  for  an  unlawful  Burial. 

By  the  5  J^r,  i.  r.  5.  §  15.  it  is  enafled,  «  That  if  any  popifh 
«  recufant,  not  being  excommunicate,  fhall  be  buried  in  any  other 
«<  place  than  in  the  church  or  church-yard,  or  not  according  to 
"  the  laws  of  this  realm,  the  executors,  isfc.  of  fuch  recufant 
*'  knowing  the  fame,  or  the  party  that  caufeth  him  to  be  fo  bu- 
«  ried,  fliall  forfeit  20  /."  ^c. 

4.  Of  the  Inconveniencies  they  are  fubje£l  to :  And  herein, 

I.  That  their  Hoiifes  may  he  fearched  for  Reliques,  -whether  they  he 
Men  or  Women. 

[Repealed  To  this  purpofe  it  is  ena£l:ed  by  the  3  Jac.  i.  ^.  5.  §  26.  "  That 
by  31 G,  3.  t(  2j^y  j.^^Q  juftices  of  peace,  and  all  mayors,  bailiffs,  and  chief 
*'  officers  of  cities  and  towns  corporate  in  their  refpe6live  jurif- 

<*  didtions,  may  fearch  the  houfe  and  lodgings  of  every  popifh 

.   *'  recufant  convi£l  for  popifli  books  and  reliques,  and  that  if  any 

*'  altar,  pix,  beads,  piflures,  or  fuch  like  popifli  relique,  or  any 

*'  popifh  book  be  found  in  the  cuflody  of  fuch  perlbn,   as  in  the 

**  opinion  of  the  faid  juftices,   ^c.   fhall  be  unmeet  for  him  or 

**  her  to  have  or  ufe,  it  fhall  be  defaced  or  burnt,  if  it  be  meet 

**  to  be  burnt ;  and  if  it  be  a  crucifix,  or  other  relique  of  any 

*'  price,  the  fame  fhall  be  defaced  at  the  general  quarter  fefhons 

**  in  the  county  where  it  fhall  be  found,  and  then  reftored  to  the 

?*  owner." 

2.  If  they  be  Womeny  and  niarried,  that  they  may  be  committed, 

[Repealed         To  this  purpofe  it  is  enafked  by  the  7  Jac.  i.e.  6.  §  28.  "  That 

31  cl\.      "  ^^  ^"7  married' woman,  being  a  popifh  recufant  convidl,  fliall  not 

c.  32.  §  3.    **  within  three  months  after  her  convi£l:ion  conform  herfelf,  and 

in  favour  of  «  repair  to  church  and  receive  the  facrament,  ^6-.  fhe  maybe 

fng°^roat"h  "  committed  to  prifon  by  one  of  the  privy  council,  or  by  the 

therein  re-     "  bifhop,  if  fhe  be  a  baronefs  ;  or  if  under  that  degree,  by  juftices 

quired,]        <t  of  peace,  whereof  one  to  be  of  the  quorum,  there  to  remain  till 

*'  fhe  perform,   is'c.  unlefs  the  hufband  will  pay  to  the  king  ten 

**  pounds  a-month  for  her  offence,  or  elfe  the  third  part  cf  all  his 

"  lands,  is'c.  at  the  choice  of  the  hufband,"  ^c. 


(B)  Of  the  Offence  of  not  making  a  Declaration 
againft  Popery,  and  the  Reftraints  it  fubjects  the 
Parties  to  :  And  herein,  ^ 

I.  From  fitting  in  Parliament. 

"D  y  the  30  Car.  2.  flat.  1.  c.  i.  it  is  enafted,  ^«  That  no  peer 
-^  "  fhall  vote  or  make  his  proxy  in  the  Houfe  of  Peers,  or  fit 
•*  there  during  any  debate  s  and  that  no  member  of  the  Houfe  of 

*'  Commons 
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**  Commons  {hall  vote  or  fit  there  during  any  debate  after  the 
**  Speaker  is  chofen,  until  fuch  peer  or  member  fliall  take  the 
"  oaths  of  allegiance  and  fupremacvj  and  make  a  declaration  of 
*'  his  belief  that  there  is  no  tranfubftantiation  in  the  facrament  of 
*'  the  Lord's  Supper,  and  that  the  invocation  or  adoration  of  the 
"  Virgin  Mary,  or  any  other  faint,  and  the  facrifice  of  the  mafs, 
*'  as  they  are  now  ufed  in  the  church  of  Rovie,  are  fuperftitious 
'*  and  idolatrous,  ^r.,  on  pain  that  every  fuch  offender  fliall  be 
*'  adjudged  a  popifh  recufant  convitl,  and  difabled  to  hold  or 
"  execute  any  office,  ^c,  or  from  thenceforth  to  fit  or  vote  in 
"  either  houfe  of  parliament,  to  fue  in  law  or  equity,  or  to  be 
'*  guardian,  executor,  or  adminiftrator,  or  capable  of  any  legacy 
?*  or  deed  of  gift,  and  fliall  forfeit  for  every  offence  500/." 

2.  Holding  a  Place  at  Court. 

By  the   30  Ca-r.  2.  Jlat.  i.    §9.  12,  13.  it  is  ena£led,  "  That  [T^efifrh 
*'  every  perfon  who  (hall  be  a  fworn  fervant  to  the  king  fhall  take  f'=2'°"  '^"''- 

^  ■*■  ^  iccts  peers 

"  the  faid  oaths,  and  fubfcribe  the  faid  declaration  in  Chancery  of  Great 

"'  the  next  term  after  he  fhall  be  fo  fworn  a  fervant,   l3fc. ;  and  Britain  and 

"  that  if  any  fuch  perfon  ne^leding  fo  to  do  (hall  advifedly  come  ^'^^'^"'^'  ^'"j 

*'  mto  or  reraam  in  the  pretence  or  the  kmg  or  queen,   or  inall  the  Houfe 

*'  come  into  the  court  or  houfe  where  they  are,  or  either  of  them  of  Com- 

«*  refide,  he  (hall  fuffer  all  the  penalties  expreffed  in  the  foregoing  ^nformi°nff 

"  feclion ;    unlefs   fuch   perfon    coming    into    the    king's    pre-  as  mention- 

*'  fence,  ^c.  (Jiall  (irft  have  licence  fo  to  do  by  warrant  under  ^■^ '"  ^^^ 

*'  the  hands  and  feals  of  fix  privy  counfellours,  by  order  of  the  j-ecufants  ^ 

"  privy   council,  upon  fome   urgent  occafion   therein  to  be  ex-  convia-, 

^'  prelTed ;  which  licence  (hall  not  exceed  ten  days,  and  fhall  be  ^^"  *^'* 

*'  firft  filed,  ^S'V.  in  the  petty-bag  office  for  any  body  to  view  with-  vifeiiy  into" 

*'  out  fee,  ^c.\  and  no  perfon  to  be  licenfed  for  above  thirty  orremainin 

"  days  in  one  year."  *^^  ^'"S  ^'^ 

'  '  queen's  pre- 

fer.ce,  to  the  like  penalties.     But  this  claufe  is  repsaletj  as  to  peers  of  Great  .Britain  and  Ireland  by 
^ar.  31  G.  3.   c.  32.  §  20.  who  fliajl  take  the  oathstheie.n  appointed.] 

3.  From  living  within  ten  Miles  of  Lofidon. 

By  the  i  W.  ^  M.  c.  9.  it  is  ena£l:ed,  "  That  every  juftice  of  [Repealed 
*'  peace  in  Lofidon  and  Wejiminjler,  and  within  ten  miles  thereof,  ^^  3^'  ^"  ^• 
"  (hall  caufe  to  be  arrefted  and  brought  before  him  all  reputed  as  topfifons 
**  papifts,  (except  foreigners,  being  merchants  or  menial  fervants  taking  the 
"  to  fome  ambafladour  or  publick  agent,  and  except  all   fuch  as  ?'^^^  ^'■.^'^' 
*'  ufed  fome  trade,   myftery,  or  fome  manual  occupation  at  the  ed.j 
«.'  time  of  the  faid  aft,  in  London^  &c.  and  alfo  except  ali  fuch  per- 
*•  fons  as  had  their  dwelling  in  London,  &c.  within  fix   months 
"  before  ..he  thirteenth  of  iv^n/ar^  1688,  and  no  dwelling  elfe- 
**  where,  and  certified  their  names  to  the  feffions  before  the  firft 
^'  oi  Atigujl  1689,)  and  that  every  fuch  juftice  fliall  tender  the 
f  faid  declaration  to  every  fuch  peribn  j  and  that  every  fuch  per- 
f  fon  refufing  the  fame,  and  afterwards  remaining  in  Lsndir.,  &:c. 
'  ^  '  '  "or 
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'<  ct  within  ten  miles  thereof,  on  being  certified  to  the  King*s 
««  Bepch  or  quarter  feflions  at  the  next  term  or  feffions,  as  hav- 
<«  ing  refufed  to  make  the  faid  declaration,  and  negle£ling  to 
<«  make  the  fame  in  fuch  court,  {hall  fuffer  as  a  popifli  recufant 
««  convid,"  ^c. 

4.  From  keeping  Arms. 

By  the  1W.I5S  M.  c.  15.  It  is  enabled,  "  That  any  two  jufticcs 
\  "  of  peace  may  and  ought  to  tender  the  faid  declaration  to  any 

«*  perfon  whom  they  fliall  know  or  fufped,  or  have  information 
<«  of  as  being  a  papift,  or  fufpedled  to  be  fuch ;  and  that  no  fuch 
«'  perfon  fo  required,  and  not  making  and  fubfcribing  the  faid 
*«  declaration,  or  not  appearing  before  the  faid  juftices  upon  no- 
«  tice  to  him  given  or  left  at  his  ufual  abode,  by  one  authorized 
"  by  warrant  under  the  hands  and  feals  of  the  faid  juftices,  fhall 
<*  keep  any  arms,  or  ammunition,  or  horfe  above  the  value  of  5  /- 
"  in  his  own  pofPeflion,  or  in  the  pofleflion  of  any  other  perfon  to 
•*  his  ufe,  (other  than  fuch  neceflary  weapons  as  (hall  be  allowed 
**  him  by  the  quarter  feflions  for  the  defence  of  hishoufe  or  per- 
**  fon,)  and  that  any  two  juftices  of  peace,  by  warrant  under  their 
«*  hands  and  feals,  may  authorize  any  perfons  in  the  day-time, 
•*  with  the  afliftaiice  of  the  conftable  or  his  deputy,  or  tithing- 
**  man,  to  fearch  for  all  fuch  arms,  feV.  and  horfes,  and  feize  them 
*«  to  the  king's  ufe ;  and  that  the  faid  juftices  fhall  deliver  the 
**  faid  arms  and  ammunition  at  the  next  quarter  feffions  in  open 
•*  court,  and  that  whoever  ftiall  conceal,  l£c.  or  (hall  be  aiding  to 
"  the  concealing  any  fuch  arms  or  horfes,  fhall  be  committed  to 
\  "  the  common  gaol  by  warrant  under  the  hands  and  feals  of  any 

**  two  juftices  of  peace,  and  alfo  forfeit  treble  the  value  •,  and 
**  that  thofe  who  difcover  any  fuch  arms  or  ammunition,  fo  as  the 
**  fame  may  be  feized,  fhall  have  the  full  value  thereof,  to  be 
*'  awarded  to  them  by  the  feffions,  &c.,  and  that  fuch  refufers  of 
**  the  faid  declaration,  ^c.  fhall  be  difcharged  whenever  they 
<*  make  the  fame.'* 


(C)  Of  the  OfFence  in  Promoting  or  Profefling  the 
Popifh  Religion  :  And  herein, 

1.  Of  the  Offence  of  faying  or  hearing  Mafs  or  other  Popifh 

Service. 

[Repealed  T>Y  the  23  EHz.  c.  I.  §4.  It  is  enacted,  "  That  every  perfon 
c^  2^  ?■  ■'*  "  '^^^  fliall  fay  or  fmg  mafs,  being  thereof  lawfully  convi£t, 

as  to  perfons  *'  ffiall  forfeit  two  hundred  marks,  and  be  committed  to  prifon  in 
taking  the  <«  the  next  gaol,  there  to  remain  by  the  fpace  of  one  year,  and 
fni'nin?"  "  ^^'^'^  thcnccforth  till  he  have  paid  the  faid  fum  of  two  hundred 
ed,]  *'  marks ;  and  that  every   perfon  who  fhall  willingly  hear  mafs 

2  Show.  tt  fliaii  forfeit  the  fum  of  one  hundred  marks,  and  fufFer  a  year's. 
216.pi.220.  „  imprifonment." 

Alfo 
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Alfo  it  is  enafted  by  the  ii  ^12  ?F".  3.  c.  4.  *'  That  every  [Repealed 
perfon  who  ihall  apprehend  any  popifh  bilhop,  prieft,  or  Jefuit,  by  18  G.  3. 
and  profecute  him  to  convi£lion  for  faying  mafs,  or  exercifing  to  popifh 
any  other  part  of  the  fundlion  of  a  popifli  bifliop  or  prieft,  fhall  bifliops,  &c. 
receive    100/.    of  the  (heriff;    and    that    every  .fuch    popiih  'a^^'is^l^e 
bifliop,  ifjc.  (except,  being  a  foreigner,  he  be  entered  in  the  appointed 
fecretary's  office,  and  officiate  only  in  the  houfe  of  a  foreign  before  they 
miniller,)  (hall  be  adjudged  to  perpetual  imprifonment."  beeni^Te- 

henJed,  or  any  profecution  commenced  againft  them.J 


2.  Of  giving  or  receiving  Popifh  Education. 

To  this  purpofe  there  are  feveral  ftatutes,  and  fir  ft  by  the 
I  Jac.  I.  c.  4.  §  6,  7.  it  is  enafled,  "  That  if  any  perfon  or  per- 
<'  fons  under  the  king's  obedience  {hall  go  or  fend,  or  caufe  to  be 
**  fent,  any  child,  or  any  other  perfon  under  their  or  any  of  their 
**  government,  beyond  the  feas  out  of  the  king's  obedience,  to  the 
**  intent  to  enter  into,  or  refide  in,  or  repair  to,  any  college,  is'c. 
*<  of  any  popifti  order,  profeffion,  or  calling,  to  be  inftrufted, 
<*  perfuaded,  or  ftrengthened  in  the  popifh  religion,  or  in  any 
**  fort  to  profefs  the  fame ;  every  fuch  perfon  fo  fending  fuch 
«  child,  ^c.  fhall  forfeit  100/.;  and  every  fuch  perfon  fo  paffing 
"  or  being  fent,  &c.  fhall  in  refpeiSl  of  him  or  herfelf  only,  and 
**  not  in  refpe£l  of  any  of  his  heirs  or  pofterity,  be  difabled  to 
**  inherit,  purchafe,  take,  have,  or  enjoy  any  profits,  heredita- 
**  ments,  chattels,  debts,  legacies,  or  fums  of  money,  &c.  what- 
«  foever ;  and  that  all  eftates,  terms,  and  other  interefts  whatfo- 
**  ever  to  be  made,  fuffered,  or  done,  to  the  ufe  or  behoof  of  any 
**  fuch  perfon,  or  upon  any  truft  or  confidence,  mediately  or  im- 
*'  mediately,  to  or  for  the  benefit  or  relief  of  any  fuch  perfon, 
"  fhall  be  utterly  void." 

And  it  is  further  enacted  by  3  Jac.  i.  r.  5.  §  16.  "  That  if  Keb.263. 
"  the  children  of  any  fubje£t  within  the  realm  (the  faid  children 
*'  not  being  foldiers,  mariners,  merchants,  or  their  apprentices,  or 
"  factors)  (hall  be  fent  or  go  beyond  fea  to  prevent  their  good 
**  education  in  Englatidy  or  for  any  other  caufe,  without  the  11- 
**  cence  of  the  king  or  fix  of  his  privy  council,  (whereof  the  prln- 
**  cipal  fecretary  to  be  one,)  under  their  hands  and  feals  ;  that  then 
**  every  fuch  child  fhall  take  no  benefit  by  any  gift,  conveyance, 
**  defcent,  devife,  or  otherwife,  of  or  to  any  hereditament  or  chat- 
"  tel,  till  fuch  child  being  of  the  age  of  eighteen  years,  or  above, 
"  take  the  oath  therein  mentioned  before  fome  juftlce  of  peace 
*'  of  the  county,  liberty,  limit,  where  the  parent  of  fuch  child  did 
**  and  fhall  inhabit ;  and  that  in  the  mean  time  the  next  of  kin  to 
*'  fuch  child,  who  fhall  be  no  popifh  recufant,  fliall  have  the  faid 
*'  hereditaments,  ^c.  fo  given,  ^c.  until  fuch  child  fhall  con- 
"  form,  dfff.  and  take  the  faid  oath,  and  receive  the  facrament ; 
*'  and  after  fuch  conformity,  ^r.  he  who  hath  received  the  profits 
*'  of  the  faid  hereditaments  fhall  account  for  the  fame,  arid  in 
**  reafonable  time  make  payment  thereof,  and  reftore  the  value  of 

<*  the 
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«  the  faid  goods,  i^c. ;  and  that  whoever  fliall  fend  fuch  child 
«  over  feas  ihall  forfeit  lOo/.,  which  by  1 1  ^  12  ?F.  3.  r.  4. 
«*  §  6.  (hall  be  to  the  fole  ufe  and  benefit  of  the  perfon  who  fhall 
"  difcover  the  offence." 

Alfo  it  is  enacted  by  3  Cat:  i.  c.  2.  **  That  if  any  perfon  un- 
"  der  the  obedience  of  the  king  fliall  go,  or  fhall  convey  or  fend, 
"  or  caufe  to  be  fent  or  conveyed,  any  perfon  out  of  the  king^s 
*'  dominions  into  any  parts  beyond  the  feas,  out  of  the  king's  obe- 
*<  dience,  to  the  intent  to  enter  into  or  be  refident,  or  trained  up 
*»  in  any  priory,  abbey,  nunnery,  popifh  univerfity,  college,  or 
«'  fchocl,  or  houfe  of  Jefuits,  priefts,  or  in  a  private  popifli  fa- 
'*  mily,  and  fliall  be  there  by  any  popifli  perfon  in{lru6led,  per- 
*'  fuaded,  or  ftrengthened  in  the  popifli  religion,  in  any  fort  to 
*'  profefs  the  fame ;  or  fliall  convey  or  fend,  or  caufe  to  be  con- 
*'  veyed  or  fent,  any  thing  towards  the  maintenance  of  any  perfon 
*'  fo  going  or  fent,  and  trained  and  inftru£led  as  is  aforefaid,  or 
"  under  the  colour  of  any  charity  towards  the  relief  of  any 
**  priory,  ^c,  or  religious  houfe  whatfoever  j  every  perfon  fo 
"  fending,  &c.  any  fuch  perfon  or  thing,  and  every  perfon  pafling 
*'  or  fent,  being  thereof  conviQed,  ^c.  fliall  be  difabled  to  profe- 
**  cute  any  fuit  in  law  or  equity,  or  to  be  executor  or  adminiftrator 
*'  to  any  perfon,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear 
**  any  office  within  the  realm  ;  and  fliall  forfeit  all  his  goods  and 
*'  chattels,  and  fliall  forfeit  all  his  hereditaments,  offices,  and 
"  eftates  of  freehold,  during  his  life." 
Hob.  73.  In  the  conft;ru6iion  of  the  3  Jnc.  I.  c.  5.  it  hath  been  holden, 

74*  Ley,      ^^}^J^^.  jf  jQ^^  cf^^  being  the  king's  ward  of  lands  holden  of  the  king  by 
way's  cafe,     knights-fcrvicc  in  chief,  die  the  king's  ward,  and  it  be  foand  that 
A.  and  B.  are  his  fillers  and  heirs,  both  of  full  age,  and  that  ^. 
in  the  lifetime  of  her  brother  departed  this  realm  contrary  to  this 
ftatute,  and  is  a  nun  profefiedj  tlie  king  may  retain  ^.'s  moiety 
in  his  own  hands  till  flie,  according  to  the   i  JEIiz.  c.  i.  take  the 
*  y''di         oath  of  fupremacy  *  required  on  fuing  out  livery  ;  for  the  words 
t^o^and^'  °^  ^^^  ft:atute  3  Jac.  i .  r.  5.   are,  JJmll  take  710  benefit  by  defcent^  &c. 
a?  Eiiz.        not  that  the  party  fliould  not  take  by  defcent ;  and  therefore  the 
«•  V-  eftate  does  not  veft  abfolutely  in  B.  the  fifter  and  next  heir,  but 

her  right  is  to  the  rents  and  profits  during  the  non-conformity  of 
her  fifter,  for  which  in  cafe  of  common  lands  flie  might  enter; 
but  in  this  cafe  the  king  is  interefl;ed,  and  is  not  obliged  to  give 
livery  to  the  heir,  till  fuch  time  as  the  oath  of  fupremacy  be 
taken. 
Hnb.  74.  So,  if  fuch  an  heir,  being  beyond  fea,  fliould  bargain  and  fell 

^ir  .ooair.  j^jg  lands  to  a  ftranger,  the  bargain  in  fuch  cafe  will  prevent  the 
next  of  kin,  and  the  bargainee  may  take  the  lands  out  of  the  hands 
of  the  next  of  kin,  in  cafe  he  had  entered  ;  for  the  eftate  never 
vefted  abfolutely  in  fuch  next  of  kin  ;  but  in  fuch  cafe  the  king 
may  refufe  to  give  livery  fued  out  on  fuch  bargain  in  the  name  of 
the  heir,  except  the  heir  himfelf  appears  and  takes  the  oath  of  fu- 
premacy in  his  proper  perfon. 
HH).  C.  Lord  Gerard  in  the  year  1660  fettled  the  eftate  in  queftion 

to  the  afe  of  himfelf  ai^^d  the  heirs  male  of  his  body,  ^-emainder  to 

the 
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\be  heirs  male  of  the  body  of  Thomas  firfl  Lord  Gerard^  remainder  and  affirmed 
to  his  own  right  heirs.     Charles  Lord  Gerardy  upon  the  death  of  i"  r-'ie  Fioui'e 
Digby  Lord  G^rar^  (only  fon  of  the  faid  C.)  without  ifTue  male,  ThornJ'.V. 
entered,  claiming  the  eilate  as  heir  male  of  the  body  of  Thomas  Fleetwood,' 
firft  Lord  Gerard^   by  virtue  of  the   faid   limitation  in  the  fettle-  '^''"^  ^"^^ 
nient ;  and  by  virtue  of  this  title  enjoyed  that  eflatc  above  twenty-  Hamiitoa's 
two  years,  and  during  the  time  of  his  enjoyment  fufFered  feveral  cafe. 
recoveries,  and  fettled  the  eftate  upon  his  marriage  in  \6'^Q).y  and  '^^''^-  3'2« 
died  without  ifTue  in  the  year  1707,  leaving  Philip  his  only  brother  ^^^'!^J[, 
then  furviving,  who  was  heir  male  of  the  body  of  Thomas  firll  124. 
Lord  Gerard.     Upon  the  death  of  Lord  Charles,  the  Duchefs  of  ■^'''"^^-  ^°'^' 
Hamilton  claimed,  the  eftate  as  riglit  heir  of  C.  Lord  Gerardy  not-   u,. 
withftanding  the  eftate-tall  limited  to  the  heirs  male  of  the  body 
of  Thomas  Lord  Gerard  fubfifted  in    Fhilipy  alleging,  that  Lord 
Charles  and  his  brother  Fhilipy  being  fent  abroad  and  educated  in 
a  popifh  feminary,  were  made  fo  utterly  incapable  of  taking  any 
eftate,  that  fhe  had  the  right  of  entry  in  her.     It  was  Infifted  for 
her,  that  the  i  Jac.  i .  c.  4.  §  6.  had  fo  far  difabled  Lord  Charles 
to  take  the  eftate  by  defcent,   that  the  recovery  fufFered   by  hiin 
was  void,  and  that  the  fame  difablllty  being  ftill  upon  Fhilipy  and 
there  being  no  perfon  In  being  who  could  take  the  eftate-tail,  tlic 
Duchefs,  as  heir  at  law,  muft  be  entitled  to  take  at  prefent,  as  If 
the  eftate  were  a£l:ually  fpent.     But  it  was  refolved,  that  the  words 
of  the  a£t  being,  that  the  offender  fhall  be  difabled  as  In  refpec^ 
of  himfelf  only,  and  not  in  refpe£l  of  any  of  his  heirs  or  pofterity, 
to  inherit,  purchafe,  i^c.y  this  qualifies  and  reftralns  the  difablll- 
ty ;  fo  that  the  a6l  does  not  extend  beyond  the  perfon  offending, 
nor  beyond  the  time  of  his  non-conformity  \  fo  that  the  acl  hath 
preferved  In  the  offender  an  ability  to  inherit,  ^c.  for  the  benefit 
of  pofterity  :  and  this  a6l  having  made  no  application  of  the  pro- 
fits during  the  difablllty,  and  this  being  a  penalty  inflicted  fpr  5 
publlck  offence,  the  king  is  entitled  to  the  penalty.     And  to  create 
in  the  offender  a  total  difablllty  would  be  very  inconvenient ;  for 
in  the  cafe  of  an  inheritance,  it  would  be  dlfiicult  to  know  v/hen 
or  in  what  manner  the  heir  fliould  take  •,  it  could  not  be  In  the 
life  of  the  anceftor,  for  no  man  can  be  heir  of  a  perfon  living ; 
and  if  there  be  a  fon  under  no  difablllty  who  cannot  take,  it  would 
be  merely  by  conftruftlon  to  carry  the  eftate  over  his  head  for  the 
benefit  of  a  remainder-man,  who  was  not  intended  to  take  as  long 
as  there  was  any  Iffue  of  a  prior  tenant  in  tall ;  and  an  heir  can 
entitle  himfelf  only  through  his  anceftors,  and  fuch  as  are  In- 
heritable ;  that  this  is  not  like  the  cafe  of  a  monk,  for  In  times  of 
popery  he  was  civilly  dead  :  the  3  Jac.  i.  c.  5.  gives  the  pernancy 
of  the  profits  in  cafes  of  difabllities  to  the  next  of  kin,  that  Is  not 
a  popifh  recufant;  and  R.  Ow.  was  the  next  proteftant  of  kin  ; 
the  3  Car.  I.  c.  2.  does  not  repeal  the    i  Jac.  i.  c.  /\.  but  was 
made  to  explain,  amend,  and  enforce  it ;  the  i  Jac.  i.  r.  4.  was 
filent  how  the  penalties  of  that  aft  were  to  arlfe ;  the  3  Car,  i. 
c.  2.  has  provided,  that  It  fhall  be  upon  cpnvlftlon,  and  exprefsly 
makes  a  forfeiture  for  life,  and  a  reftitution  in  cafe  of  conformity, 
in  which  the  former  aft  was  filent  j  fo  that  if  the  former  aft  were 

to 


27C5  IPapiGs  anu  }popi5)  Becufantjef* 

to  te  put  in  execution,  under  the  explanation  of  3  Car.  i.  e.  1-> 
there  being  no  conviQion  in  the  cafe,  the  Duchefs  coukl  have  no 
title,  but  the  land  on  convidion  would  be  forfeited  for  life,  which 
muft  be  to  the  king. 

3.  Of  buying  or  felling  Popifla  Books. 

By  the  3  Jac.  i.  ^.5.  $25.  it  is  enafted,  "  That  no  perfon 
«  fhall  bring  from  beyond  the  feas,  nor  (hall  print,  buy,  or  fell 
**  any  popifh  primers,  ladies'  pfalters,  manuals,  rofaries,  popifh 
«*  catechifms,  milTals,  breviaries,  portals,  legends,  and  lives  of 
<*  faints,  containing  fuperftitious  matter,  printed  or  written  in 
**  any  language  whatfoever,  nor  any  other  fuperftitious  books 
**  printed  or  written  in  the  Englifh  tongue,  on  pain  of  forfeiting 
**  forty  fhillings  for  every  book,  l^c,  and  the  books  to  be 
«*  burnt." 

4.  Of  keeping  School. 

[Repealed  By  II  ^12  ?F.  3.  c.  4.  §3.  it  is  ena£led,  "  That  if  any  pa- 
by  31G.  3.  tc  pj{]-^  or  perfon  making  profeffion  of  the  popifti  religion,  (hall 
asto'per-^'  "  convidt  of  keeping  fchool,  or  taking  upon  themfelves  the 
fons  taking  "  education  or  government,  or  boarding  of  youth.  In  any  place 
**^^f^K**  "  within  the  realm  or  the  dominions  thereunto  belonging,  they 
fcribing'the    *'  ^hall  be  adjudged  to  perpetual  imprifonment." 

declaration  therein  appointed.  Roman  Catholicks,  however,  are  reftrained  from  holding  the  mafter- 
ftiip  of  any  college  or  fchool  of  royal  foundation,  or  of  any  endowed  college  or  fchool,  and  from  keep- 
ing a  fchool  in  either  of  ihe  univerlicies  :  neither  is  any  catholick  fchool-mafter  to  educate  in  his  fchool 
the  child  of  any  prote(lant  father  j  nor  is  any  fchool-mafter  or  miftrcfs  to  keep  a  fchool  until  his  or  her 
name  fhall  have  been  regiftered  at  the  quarter  or  general  feflions  of  the  peace  for  the  county,  divilion,  or 
place  wherein  fuch  fchool  ihall  be  fituated,  by  the  cleric  of  the  p&ace.  §  14,  15,  16.3 

5.  Of  withholding  a  competent  ISIaintenance  from  a  Proteftant 

Child. 

By  the  11  feT  12  W.  3.  c.  4.  it  is  ena£t:cd,  "  That  If  any  popilh 
**  parent,  in  order  to  compel  a  proteftant  child  to  a  change  of  re- 
"  ligion,  fhall  refufe  to  allow  fuch  child  a  fufficient  maintenance, 
**  fuitable  to  the  degree  and  ability  of  fuch  parent,  and  to  the  age 
"  and  education  of  fuch  child,  the  Lord  Chancellour  upon  com- 
**  plaint  may  make  fuch  order  therein  as  ftiall  be  agreeable  to  the 
*<  intent  of  the  faid  ad." 

(5.  Of  the  Difability  of  thofe  profefling  the  Popllh  Religion  to 
prefent  to  a  Church*. 

Precedents  ^  By  the  3  Jac.  I.  c.  5.  §  1 8,  19,  20,  21.  popIfti  recufants  con- 
*'^ade'unde  ^'^^  ^"^^  difabled  to  prefent  to  a  church ;  and  by  the  i  W.  &  M, 
thefe^fta". "   ^'  ^6.  this  difability  is  extended  to  perfons  refufmg  to  make  the 

declaration 


[*  This  difabil'ty  from  prefeuting  to  advowfons  is  not  taken  away  bv  any  of  the  adls  which  have 
been  pafied  in  favour  of  the  Catholicks  ;  and  it  is  complained  of  as  a  hardlhip  peculiar  to  ihem,  all  other 
non-conformirts,  even  Jews,  having  the  full  enjoyrr.eut  of  the  right  of  prefentatioa.     See  Mr.  Butler's 

note 


IPapiGief  anti  popi(j)  Hccurant^sf,  271 

ideclaration  againft  popery,  mentioned  in  30  Car.  1.  Jlat.  2.  and  tutes. 
by  the  faid  ftatute  i  W.  £5*  M.  c.  26.  §  4.  it  is  enaaed,  «  That  ^  ^^"'"'^ 
"  if  the  truftee,  mortgagee,  or  grantee  of  any  avoidance,  whereof  ^j^^  j  Lev. 
**  the  truft  fhall  be  for  any  popifh  recufant  convidl,  (hall  prefent  332.  Lutw. 
**  without  giving  notice  in  writing  of  the  avoidance  to  the  uni-  "'7* 
*^  verfity,  &c.  within  three  months  after  the  avoidance,  he  for- 
«'  feits  500/." 

And  by  the  I2  Ann.  c.  14.  this  difability  is  extended  to  all  per- 
fons  making  profefiion  of  the  popifh  religion  ;  to  which  purpofe  it 
is  enacted,  *'  That  every  papift  or  perfon  making  profeflion  of 
*'  the  popifli  religion,  ^c.  and  every  mortgagee,  truftee,  or  per- 
**  fon  any  ways  intrufted  by  or  for  fuch  papift,  ^c.  with  or  with- 
"  out  writing,  fhall  be  difabled  to  prefent  to  any  benefice,  fchool,  '. 

*•  or  hofpital,  ^r.,  or  to  grant  any  avoidance  of  any  benefice, 
"  prebend,  or  ccclefiaftical  living,  and  that  in  all  fuch  cafes  the 
*'  univerfities  fhall  prefent." 

Alfo,  by  force  of  the  faid  ftatute,  **  The  ordinary  may  tender 
*'  the  declaration  againft  tranfubftantiation  to  any  reputed  papift 
**  making  a  prefentation,  and  upon  a  refufal  to  take  the  fame  the 
**  prefentation  fhall  be  void :  alfo,  the  ordinary  may  examine 
"  every  prefentee  upon  oath,  whether  the  perfon  who  prefented 
**  him  be  the  true  patron,  or  only  a  truftee  •,  and  the  court,  where- 
**  in  a  qttare  impedit  (hall  be  brought,  may  in  like  manner  examine 
"  the  parties,  and  a  bill  may  be  brought  in  any  court  of  equity  to 
**  difcover  fuch  fecret  trufts,  l^c,  and  the  anfwer  of  fuch  perfons, 
**  upon  any  fuch  examination  or  bill,  fhall  be  good  evidence  againft 
**  fuch  patron,  in  refpe6l  of  fuch  a  prefentation,  but  not  as  to  any 
**  other  purpofe." 

In  the  conftru£lion  of  the  3  Jac.  i.  <r.  5.  the  following  points,  Hawk.P.C, 
which  are  faid  to  be  like  wife  applicable  to  the  i  W,  ^  M.  c.  26.  ^'  ^5'  5  • 
and  12  Ann.  c.  14.  have  been  holden. 

That  where  a  prefentment  is  pro  hdc  vice  vefted  in  the  univer-  10  Co.  57^ 
fity,  by  reafon  of  the  patron's  being  a  popifh  recufant  at  the  time    * 
when  the  church  became  void,  it  fhall  not  be  devefted  again  by  his 
conforming  himfelf  to  the  church. 

That  fuch  a  patron  is  only  difabled  to  prefent,  and  that  he  con-  CawJey, 
tinues  patron  as  to  all  other  purpofes,  and  therefore  that  he  fhall  ^2"- 
confirm  the  leafes  of  the  incumbent,  ^c. 

note  on  Co.  Lit.  391.  a. — It  is  indeed  remarkable,  that  a  provifion  fo  effential  to  the  fecurity  of  the 
eftablifliment,  and  to  the  integrity  of  the  doftrines  it  maintains,  fliould  be  confined  only  to  onedefcrip- 
tion  of  non-conformifts.  To  leave  the  right  of  prefentation  in  the  hands  of  men  who  are  inimical  to 
our  church,  is,  in  truth,  to  create  an  intereft  in  the  church  againll  the  church.  It  has  the  pernicious 
tendency  too  effecting  the  private  iuterefts  of  the  individual  in  oppofition  to  the  fuperlor  interefts  of  the 
church  ;  and  of  tempting  the  clergy  to  temporize  with  the  errors  of  thofe  to  whom  they  look  up  for 
»prefermeit.  For  is  it  probable,  that  a  bold  and  honeft  zeal  for  the  doftrinesand  difcipline  of  oureftab- 
lidtment  will  recommend  to  a  patron,  who  dilTents  from  the  one,  or  difapproves  oi  the  other?  In 
the  prefentee  of  fuch  a  perfon,  we  muft  expeft  either  a  cold  friend,  or  a  fecret  enemy  to  our 
church  :  one,  who  can  be  filent,  where  he  ought  to  ohjed  ;  pafiive,  when  he  ought  to  refift  ;  or,  one 
who  can  fubfcribe  to  doftrines  he  deems  erroneaus,  and  can  pledge  himfelf  to  the  maintenance  of  a  fyf- 
tem  it  is  his  wifli  to  fubvert.  By  this  means,  the  efFeft  of  thofe  proiifions  whicli  have  been  eftabliihed 
for  fecuring  an  orthodox  clergy,  and  which,  it  is  urged,  render  it  unnecefTary  to  lay  diffenters 
under  any  reftridlion  in  this  refpe6}-,  will  in  a  greit  rreafure  be  done  away  :  it  is  to  little  purpofe  to  infift 
upon  a  profeflion  of  confoimity,  if  we  alhw  a  temptation  to  fchifm  ;  to  exaci  a  vow  of  chaility,  if  we 
Jicenfe  feduftion.] 

6  That 
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Jon.  19,20.  That  fuch  a  perfon,  by  being  difiabled  to  grant  an  avoidance,  it 
no  way  hindered  from  granting  the  advowfon  itfelf  in  fee,  or  for 
Ufe  or  years,  bond  fide  ^  and  for  good  confideration. 
Hob.  12*5.  That  if  an  advowfon  or  avoidance  belonging  to  fuch  a  perfon 
winch. 7,  come  into  the  king's  hands  by  reafon  of  an  outlawry  or  con- 
Moor,  372.  vidion  of  recufancy,  ^V.,  the  king,  and  not  the  univerfity,  fhall 
Jon,  20.       prefent. 

On  the  ftatute   12  Ann.  c.  14.  it  was  refolved  by  my  Lord 
Chancellour  Talbot,   in  the  cafe  of  Mr.  Brett,    who  was  prefented 
by  the  univerfity  of  Oxford  to  a  living  belonging  to  Mr.  Fitzherbert 
of  Sivhicrton  in  Staffordfijire,  that  a  bill  founded  on  this  ftatute; 
cannot  be  for  relief,  but  only  for  a  difcovery. 
Cottington         [So,  it  hath  been  refolved  upon  the  fame  ftatute,  that  it  doth 
V.  FJetciier,   ^q^  make  the  whole  truft  void,  but  only  the  turn  upon  an  avoid- 
*^    ■*^^'    ance,  fo  that  if  the  party  conforms  before  any  avoidance  hap- 
pens, nothing  can  veft  in  the  univerfities.] 

By  the  1 1  G.  2.  c.  17.,  reciting  the  3  Jac.  i.  c.  5.  and  i  W.isf  M. 
e.  26.,  and  tivat  whereas  for  the  better  difcovery  of  all  fecret  trufts 
and  fraudulent  conveyances  made  by  papifts,  or  perfons  making 
profeflion  of  the  popifli  religion,  of  their  advowfons  and  right  of 
prefentation,  nomination,  and  donation  to  any  benefices  or  eccle- 
fiaftical  livings,  feveral  provifions  were  made  by  the  a£l  12  Ann, 
c.  14.  which  have  been  fraudulently  evaded  by  perfons  obtaining 
from  fuch  papifts,  without  a  full  and  valuable  confideration,  grants 
of  fuch  advov^'fons,  and  right  of  prefentation,  nomination,  and  do- 
nation, upon  confidence  only  that  fuch  grantees  will,  at  the  re- 
queft  of  fuch  papifts,  prefent  to  fuch  benefices  or  ecclefiaftical 
livings  clerks  nominated  by  fuch  papifts,  who  have  been  prefented 
accordingly,  contrary  to  the  true  intent  and  meaning  of  the  faid 
aft,  and  to  the  great  liurt  of  the  proteftant  intereft  of  this  king- 
dom ;  it  is  therefore  enabled,  "  That  every  grant  to  be  made  from 
*'  and  after  the  6th  day  of  Mny  1738,  of  any  advowfon  or  right 
*'  of  prefentation,  collation,  nomination,  or  donation  of  or  to  any 
*'  benefice,  prebend,  or  ecclefiaftical  living,  fchool,  hofpital,  or  do- 
**  native,  and  every  grant  of  any  avoidance  thereof  by  any  papift, 
*'  or  perfon  making  profeflion  of  the  popifti  religion,  or  any  mort- 
"**  g^gee,  truftee,  or  perfon  any  ways  intrufted  directly  or  indirecl- 
**  ly,  mediately  or  immediately,  by  or  for  any  fuch  papift,  or  perfon 
*'  making  profefijon  of  the  popifh  religion,  whether  fuch  truft  be 
**  declared  in  writing  or  not,  iliall  be  null  and  void  j  unlefs  fuch 
*'  grant  ftiall  be  made  bond  fide,  and  for  a  full  and  valuable  confi- 
*'  deration,  to  and  for  a  proteftant  purchafer,  and  merely  and  only 
*'  for  the  benefit  of  a  proteftant ;  and  that  every  fuch  grantee,  or 
"  perfon  claiming  under  any  fuch  grant,  fhall  be  deemed  to  be  a 
*«  truftee  for  a  papift,  or  perfon  profefling  the  popifti  religion,  as. 
*'  aforefaid,  within  the  true  intent  and  meaning  of  the  faid  a£l ; 
"  and  that  all  fuch  grantees,  or  perfons  claiming  under  fuch  grants, 
<'  and  their  prefentees,  fliall  be  compelled  to  make  fuch  difcovery 
*'  relating  to  fuch  grants  and  prefentations  made  thereupon,  and 
*'  by  fuch  methods  as  in  and  by  the  faid  a£t  12  Ann.  c.  14.  arc 
**  direfted  in  the  cafe  of  truftees  of  papifts,  or  perfons  profefling 

«  the 
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^^  the  poplfli  religion,  and  that  every  devife  to  be  made  from  and 
^'  after  the  faid  fixth  cf  jITay  by  any  papift,  or  perfon  profefiing 
**  the  popifh  reHgion,  of  any  fiich  advowfon  or  right  of  prefenta- 
'*  tion,  collation,  nomination,  or  donation,  or  any  fuch  avoidance, 
*'  witTi  intent  to  fecure  the  benefit  thereof  to  the  heirs  or  family  of 
**  fuch  papift:  or  perfon  profefhng  the  popiili  religion,  fiiall  be  null 
*'  and  void,  and  that  all  fuch  devifees  and  their  prefentees  (hall 
*'  in  like  manner,  and  by  fuch  methods,  be  compelled  to  difcover 
**  whether,  to  the  beft  of  their  knowledge  and  belief,  fuch  devifes 
"  were  not  made  with  the  faid  intent." 

7.  Of  their  DIfability  to  purchafe. 

The  ftatutes  relating  to  eflates  conveyed  by  or  to  papifls,  and 
the  difabilities  they  are  under  to  take  by  purchafe,  &c,  are  the 
ii  £sf  12  ^r.  3.  r.  4.  3  G.  1,  c.  18.  and  1 1  G.  2.  c,  17. 

By  the  1 1  6^  12  ^.  3.  f.  4.  it  is  enacted,  "  That  from  and  after  11  &  12 
**  the  29th  day  of  September^  which  (hall  be  in  the  year  of  our  ^X:  3j  ^.-4. 
"  Lord  1700,   if  any  perfon  educated  in  the  popifii  religion,  or  byiSG!". 
**  profeffing  the  fame,  fhall  not,  within  fix  months  after  he  or  (lie  c.6o.  as  to 
"  (hall  attain  the  age  of  eighteen  years,  take  the  oaths  of  alle-  ^'^'  ^^"^^^^ 
*'  giance  and  fupremacy,  and  alfo  fubfcribe  the  declaration  fet  profeffing 
*^  down  and  exprefTed  in  an  acl  of  parliament  made  the  30  Car.  2.  tlie  popiiTi 
^^  fiat.  2.  entitled,  An  acl  for  the  more  effeclual  preferving  the  kin^s  ^[3!^°^' 
*"*  perfon  and  government,  by  difabling  papi/ls  from  fitting  in  eithe  ■'  under  titles 
**  hctife  of  parliament y  to   be  by  him  or  her  made,   repeated,  or  not  thento. 
''  fubfcribed  in  the  courts  of  Chancery  or  King's  Bench,  or  quar-  e7\v'ho^^^" 
*'  ter  ft^lTions  of  the  county  where  fuch  perfon  flaall  refide  ;  every  within  fix 
"  fuch  perfon  (hall,  in  refpe<St  of  him  or  herfelf  only,  and  not  for  months  after 
**  or  in  refpecl  of  any  of  his  or  her  heirs  or  pofterity,  be  difabled    ^^^J  ^^ 
^'  or  made  incapable  to  inherit  or  take  by  defcent,   devife,   or  their  com- 
*'  limitation  in  pofTeflion,  reverfion,  or  remainder,  any  lands,  te-  ingofage, 
*^  nements,  or  hereditaments  within  the  kingdom  of  England^  do-  theoath 
**  minion  of   IVales^  or  town  of  Beriuick-upon-'T'iveed ;  and  that  thereby  pre- 
**  during  the  life  of  fuch  perfon,  or  until  he  or  fhe  do  take  the  ^^ribed.-- 
**  faid  oaths,  and  make,  repeat,  and  fubfcribe  the  faid  declaration  adtTcafe^ 
*^  in  manner  as  aforefaid,  the  next  of  his  or  her  kindred,  -which  was  decided 
♦*  Ihall  be  a  proteftant,  fhall  have  and  enjoy  the  faid  lands,  tene-  '^Chancery, 

,,  ^,   ,  ..    '  .  ,  ,  J.  •'  ,  ,      ^         ,        on  the  iSch 

**  ments,  and  hereditaments,  without  being  accountable  tor  the  December 
**  profits  by  him  or  her  received  during  fuch  enjoyment  thereof,   i-8j,  under 
"  as  aforefaid  ;  but  in  cafe  of  any  wilful  waile  committed  on  the  pun"f„"'""^°^ 
"  faid  lands,  tenements,  or  hereditaments,  by  the  perfon  fo  having  wiiiiamfon. 
"  or  enjoying  the  fame,  or  any  other,  by  his  or  her  licence  or  au-  in  that  cafe, 
"  thority,  the  party  difabled,  his  or  her  executors  and  adminiftra-  \^^^^^^ 
**  tors,  fhall  and  may  recover  treble  damages  for  the  fame  againil  claiming  aa 
**  the  perfon  committing  fuch  wafte,  his  or  her  executors  or  ad-  ^ftategvea 
"  miniltrators,  by  aclion  of  debt  in  any  of  his  Majtily's  courts  of  !,'JoS'|[°'* 
'^  record  at  IVefmiffer ;  and  that  from  and  after  the  icth  day  of  thepopim 
**  April  1700,  every  papift,  or  perfon  making  profeUion  of  the  religion,  by 
"  popifti  religion,  fhall  be  difibled  and  is  hereby  made  incapable  i^g/the?n- 
'*  to  purchafcj  eitlier  iu  Mxb  or  her  cvn  name,  or  in  the  name  of  capacity  oc- 
Vol.  V.  T  '*  any 
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cafioned  by  **  any  otlicf  perfon  or  perfons  to  his  or  her  ufe,  or  in  trufi:  for 

the  adi  of  tc  IjJj^^  qj.  i^gj.^  apy  nianors,  lands,  profits  out  of  lands,  tenements, 

w.  3 '  The  "  rents,  terms,  or  hereditaments,  within  tlie  kingdom  of  Etigland, 

teftatordled  <*  dominion  of  ITales,  and  ioww  oi  Berivick-upon-Tiveed ;  and  that 

manv  years  n  ^\\  ^^j  fingular  e(tates,  terms,  and  any  other  interells  or  pro- 

»fte7his"  "  fifs  whatfoever  out  of  lands,  from  and  after  the  faid  loth  day 

death,  a  fuit  «  of  Jpril,  to  be  made,  fuiTered,  or  done,  to  or  foi'the  ufe  or  be- 

had  been  ct  Jjoof  of  any  fuch  perfon  or  perfons,  or  upon  any  truft  or  con- 

inftituted  by  ^  ,  \.        .     ^         .  ,•        ,  r  i        i  r 

another  per-  **  ndence  mediately  or  immediately,  to  or  tor  ine  benent  or 
fon,  who  «  relief  of  any  fuch  perfon  or  perfons,  fhall  be  utterly  void 
claimed  as  j^  ^^^^  ^f  j^^^g  efFcd',  to  all  intents,  conftru£lichs,  and  purpofes 
Iii,  anV     "  whatfoever." 

that  fuit  was  depending  at  the  time  when  this  ftatute  of  iS  G.  3.  was  pafTcd  ;  but  was  afterwards  dif- 
jnifled  for  want  of  pri^fecution.  The  plaintiff  filed  h's  bill,  fome  time  after  t!.e  aft,  claiming  in  right 
of  his  wife,  as  heir  at  law.  The  defendants  pleaded  their  title  urder  the  teftatoi's  will ;  and  that  the  de- 
fendant, who  was  beneficially  interefted,  having  or  claiming  the  eltate  under  that  will,  had  taken  the 
oath  prefcribed  by  the  aft,  and  concluded  with  an  averment,  that  the  title  had  not  been  before  litigated  by 
the  plaiiitifF,  or  any  one  under  whom  he  cbinied  The  plaintiffs,  on  argument  of  the  plea,  contended, 
that  the  words  vot  hitherto  litigated,  extended  to  the  cafe  then  before  the  court,  becaufe  the  title  had  been 
litigated,  and  was  in  litigation  at  the  time  the  aft  pnfled.  But  the  Lords  Commiffiorers,  Afhhurft  and 
Hotham,  were  ckurly  of  opinion,  that  the  plaintiff  not  having  before  litigated  the  title,  nor  claiming 
under  any  perfon,  who  had  litigated  it,  the  cafe  of  the  defendants  was  within  the  benefit  of  the  aft,  not- 
virhrtanding  the  prior  litigation  :  and  the  plea  was  allowed.  Co.  Lit.  laft  edit.  3c)i.  a.  note  2.— 
Note,  The  oath  prefcribed  by  the  iS  G.  3.  c.  6.,  and  that  prefcribed  by  the  31  G.  3.  c.  32.  are  dif- 
ferent. As  the  hit  aft  was  originally  framed,  and  as  it  flood,  when,  having  pall  the  Commons,  it  was 
brought  into  the  Houfe  of  Lords,  the  firft  claufe  in  it  direfttd,  that  the  oath  contained  in  the  aft  cf 
the  iSth  year  of  the  reign  of  his  prefent  Majelly  rtiould  be  taken  no  longer  ;  but  that  the  oath  appointed 
by  the  bill  fliould,  in  future,  be  adminiftered  in  its  Head,  and  fhoulJ  give  the  fame  benefits  and  advan- 
tage?, and  fhould  opeiate  to  the  lame  effects  and  purpof-s,  as  the  oath  cont.'ined  in  the  iSth  of  his  pre- 
fent Majelty.  Tliis  claufe  wr.s  altered  in  the  Houfe  of  Lords  to  the  form  in  which  it  now  ftands.  It 
does  not  exprefs,  that  the  oath  contained  in  it  fhall  entitle  the  perfons  taking  it  to  the  benefits  of  the 
aft  of  the  i8th  of  his  prcfcnt  Majefty  :  it  only  exprelTes,  that  it  pall  be  lawful  for  catholicks  to  take 
the  oath  of  the  31ft  of  his  prefent  Majefly  at  the  places  and  times,  and  in  manner  therein  mentioned. 
Thus,  it  is  very  uncertain,  whetiier  perfons  taking  only  the  oath  prefcribed  by  the  3ilt  of  his  prefent 
IWajelty  will  be  entitled  to  the  benefit  of  the  aft  of  the  i8th  of  his  prefent  Majefty.  It  feems  there- 
fore advifable  for  every  Roman  catholick,  who  wiflies  to  be  fecure  in  the  enjoyment  of  his  landed  pro- 
perty, to  take  both  the  declaration  and  oath  prefcribed  by  the  aft  of  the  3111,  and  the  oath  prefcribed 
by  the  18th  of  his  prefent  Majefty.  Uid.'\ 

3  G-  !•  By  the  3  G.  i.  c.  1 8.  reciting,  that  fome  doubts  have  arifen  upon 

{a)v'ix.  An  ^^^'^ (^)  '^^  therein  recited,  as  alfo  upon  one  other  a£t  made  and  pafled 

aft'  paffed  in  in  the  parliament  held  in  the  1 1  £5'  1 2  JF.  3 .  c.  4.  entitled,  '^A?i  aElfor 

thefeffions    «  the  further  preventing  the  growth  of popen^'^  and  upon  another  a£t 

xMtA,' An     "^^^^  ^"  the  I y^r. I .  f .  4.  for  the  due  execution  of  theftatutesagainft 

aa  to  cblige    Jefuits,  feminary  priefts,  recufants,  and  other  a£ls  made  againft  pa- 

fapifts  to       pif^-g  ^y^^  popifh  recufants  touching  the  fale  of  the  real  ellates  of  per- 

flames  and      lo"S  prolelhng  the  popilli  religion,  or  incurring  the  difabilities 

na/efates,     and  incapacities  in  the  faid  a6ls  mentioned,  it  is-f na£led,  "  That 

"  no  fale  for  a  full  and  valuable  confideration  of  any  manors, 

"  mefluages,  lands,  tenements,  or  hereditaments,  or  of  any  in- 

**  terefl  therein  by  any  perfon  or  perfons,  being  reputed  owner 

*'  or  owners,  or  in  the  pofleflion  or  receipt  of  the  rents  or  profits 

**  thereof,  heretofore  made,  or  hereafter  to  be  made,   to  or  for 

"  any  proteftant  purchafer  and  purchafers,  and  merely  and  only 

"  for  the  benefit  of  proteflants,  (hall  be  avoided  or  impeached  for 

"  or  by  reafon  or  upon  pretence  of  any  of  the  difabilities  or  inca- 

**  pacities  in  the  faid  adts  or  any  of  them  contained,  incurred,  or 

':  iuppofcd  to  bs  incurred,  by  any  of  the  perfons  making  or  join- 


**  ing  in  fuch  fale,  or  by  any  other  perfon  or  perfons,  from  or 
**  through  whom  the  title  to  fuch  manors,  ^c.  is  or  fhall  oe  de- 
'*  rived,  or  fuppofed  to  be  derived,  unlefs  before  fuch  fale  the 
**  perfon  entitled  to  take  advantage  of  fuch  difability  or  incapa- 
**  city  (hall  have  recovered  fuch  manors,  mell'uages,  lands,  tene- 
**  ments,  and  hereditaments  by  reafon  of  fuch  difability  or  inca- 
*'  pacity,  and  have  entered  fuch  claim  in  open  court  at  the  gene- 
"  ral  feffions  of  the  peace  for  the  county,  city,  riding,  or  divifion 
*'  wherein  fuch  manors,  mefluages,  lands,  tenements,  or  heredita- 
**  ments  lie  or  arife.  and  bond  Jide,  and  with  due  diligence,  purfued 
*^  his  remedy  in  a  proper  courfe  of  juftice  for  the  recovery  thereof. 

*'  Provided  neverthelefs,  that  whereas  it  was  amongft  other 
*'  things  enabled,  by  the  faid  ii  $5*  I2  ^F".  3.  r.  4.  that  from  and 
**  after  the  tenth  day  of  Aprils  which  fhould  be  in  the  year  1700, 
*'  every  papift,  or  perfon  making  profeffion  of  the  popilh  religion, 
**  fliould  be  difabled,  and  was  thereby  made  incapable  to  pur- 
*'  chafe,  either  in  his  or  her  own  name,  or  in  the  name  of  any 
**  other  perfon  or  perfons  to  his  or  her  ufe,  or  in  truft  for  him  or 
**  her,  any  manors,  lands,  profits  out  of  lands,  tenements,  rents, 
**  terms,  or  hereditaments,  within  the  kingdom  of  England^  do- 
**  minion  of  Wales,  and  town  of  Berivick-upon-'Tiveed ;  and  that 
**  all  and  fingular  eflates,  terms,  and  any  other  interefts  or  profits 
"  whatfoever  out  of  lands,  from  and  after  the  faid  loth  day  of 
**  April  to  be  made,  fufFered,  or  done,  to  or  for  the  ufe  or  behoof 
**  of  any  fuch  perfon  or  perfons,  or  upon  any  truft  or  confidence, 
•'  mediately  or  immediately,  to  or  for  the  benefit  or  relief  of  any 
**  fuch  perfon  or  perfons,  fliould  be  utterly  void  and  of  no  efFe£l, 
**  to  all  intents,  con{lru£l:ions,  and  purpofes  whatfoever :  It  is 
"  hereby  declared  and  ena£led,  that  the  faid  recited  part  of  the 
**  faid  ad  of  parliament  fhall  not  be  hereby  altered  or  repealed, 
*'  but  the  fame  (hall  be  and  remain  in  full  force  as  if  this  zO:  had 
**  never  been  made." 

And  it  is  further  enaded  by  the  authority  aforefaid,  "  That  [Repealed 
"  from  and  after  the  29th  of  September  17 17,  no  manner  of  lands,  ty'^'rcf  5. 
"  tenements,  hereditaments,  or  any  intereft  therein,  or  rent  or  c.  jz.^zi.j 
*'  profit  thereout,  (hall  pafs,  alter,  or  change  from  any  papift,  or 
*'  perfon  profeffing  the  popifh  religion,  by  any  deed  or  will,  ex- 
*'  cept  fuch  deed  within  fix  months  after  the  date,   and  fuch  will 
*'  within  fix  months  after  the  death  of  the  teftator,  be  enrolled  in 
**  one  of  the  king's  courts  of  record  at  IVe/lmwJlery  or  elfe  within 
*'  the  fame  county  or  counties  wherein  the  manors,  lands,  and 
*'  tenements  lie,  by  the  citjlos  rotulorum  and  two  juftices  of  the 
*^  peace  and  the  clerk  of  the  peace  of  the  fame  county  or  coun- 
••'  ties,  or  two  of  them  at  the  ieaft,  whereof  the  clerk  of  the  peace 
*'  to  be  one." 

The  1 1  G.  2.  c,  17.  reciting  that  "  Whereas  perfons  profeffing 
"  or  educated  in  the  popifii  religion  are  by  divers  acts  01  paiiia- 
"  raent  fubje£led  to  leveral  difabilities  and  incapacities,  which 
**  may  affect:  perfons  conforming  from  the  popifh  to  tlie  proteft- 
•'  ant  religion,  and  whereas  many  perfons  have  already  conformed 
**  to  the  proteftant  reli2ion,and  are  willii^sg  to  fubmit  to  his  Ma- 
^''12,  *'  jcfty's 
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**  jefty's  government  in  as  full  and  ample  manner  as  any  other  of 
<«  his  Majefty's  fubjeds,  and  others  are  likely  fo  to  do,  it  is  en- 
**  a6led.  That  all  and  every  perfon  or  perfons,  being  reputed 
*'  owner  or  owners,  or  in  pofleflion  or  receipt  of  the  rents  and 
•*  profits  of  any  manors,  mefTuages,  lands,  tenements,  or  heredi- 
««  taments,  or  of  any  intereft  therein,  who  having  been  or  reputed 
*'  to  be  apapift  or  papifts,  or  educated  in  the  popifh  religion,  hath 
**  or  have  conformed  to,  or  hereafter  fliall  conform  to  and  profefs 
«<  the  proteftant  religion,  and  hath  or  have  taken  or  fhall  take  the 
<«  oaths  of  allegiance,  fupremacy,  and  abjuration,  and  alfo  fub- 
«'  fcribed  or  (hall  fubfcribe  the  declaration  fet  down  and  exprefled 
*«  in  an  zd  of  parliament  made  the  30th  Car.  i,J}at.  2.  entitled, 
"  An  aci  for  the  more  effeElual  prejerv'tng  the  kings  perfon  and 
*^  government  i  by  dfahling  pap'ifs  from  fitting  in  either  hoiife  of  par- 
**  /iament,  to  be  by  him,  her,  or  them  repeated  and  fubfcribed 
"  in  the  courts  of  Chancery  or  King's  Bench,  or  quarter  fefllons 
**  of  the  county  where  fuch  perfon  or  perfons  fliall  refide,  (all 
*'  which  fhall  be  recorded  in  one  of  his  Majefty's  courts  of  record 
<<  at  Wefminfer,  or  fuch  quarter  feflions  as  aforefaid,)  and  all  and 
**  every  perfon  and  perfons  conforming  and  performing  the  re- 
*'  quifites  as  aforefaid,  for  their  own  benefit,  or  for  the  benefit  of 
*'  any  other  proteftant  or  proteftants,  and  not  for  the  benefit  of 
*'  any  papift  or  papifts,  fliall  hold,  poflefs,  and  enjoy  all  fuch  ma- 
**  nors,  mefluages,  lands,  tenements,  and  hereditaments,  freed 
**  and  difcharged  of  and  from  the  difabilities  and  incapacities  in 
"  the  faid  a£ts  or  any  of  them  contained,  incurred,  or  fuppofed 
**  to  be  incurred,  by  fuch  perfon  or  perfons  fo  reputed  owner  or 
**  owners,  or  in  poffeftion  or  receipt  of  the  rents  and  profits  as 
**  aforefaid,  or  by  any  other  perfon  or  perfons  by,  from,  or 
*'  through  whom  the  title  to  fuch  manors,  mefluages,  lands,  te- 
•*  nements,  or  hereditaments,  or  any  intereft  therein,  was  or  fliall 
**  be  derived  or  fuppofed  to  be  derived  for  fuch  eftate,  right,  title, 
*'  or  intereft,  as  he,  ftie,  or  they  had  or  would  have,  if  no  fuch 
**  difability  or  incapacity  had  been  incurred  ;  unlefs  the  perfon  or 
**  perfons  entitled  to  take  advantage  of  fuch  difability,  incapacity, 
«*  or  defedl  of  title  hath  or  have  a£lually  and  hona  fide  recovered, 
**  or  fhall  hereafter  recover  fuch  manors,  mefluages,  lands,  tene- 
**  ments,  and  hereditaments,  by  judgment  or  decree  in  fome 
^^  a£lirn  or  fuit  already  commenced,  or  hereafter  to  be  com- 
**  menced,  fix  kalendar  months  at  leaft  before  the  making  of  fuch 
**  record,  and  to  be  profecuted  with  due  diligence. 

**  Provided  neverthelefs,  that  this  aft,  or  any  thing  herein  con- 
•'  tained,  (hall  not  take  away  or  prejudice  the  right  of  any  perfon 
**  or  perfons  entitled  to  take  advantage  of  fuch  difability  or  inca- 
«*  pacity,  who  now  is  or  are  in  the  aftual  pofleflion  of,  or  fiiall 
<*  have,  precedent  to  the  making  of  fuch  record,  been  in  quiet 
"  pofl'eflion  of  any  fuch  manors,  mefliiages,  lands,  tenements,  or 
"  hereditaments,  by  the  fpace  of  two  kalendar  months. 

*'  Provided  always,  and  it  is  further  enadled,  that  If  any  fuch 
«*  perfon  or  perfons,  fo  conforniing  as  aforefaid,  fiiall,  after  fuch 
«*  conformity,  return  to  or  again  profef*:  the  popilh  religion,  every 

"  fuch 
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**  fuch  perfon  and  perfons  (hall  for  ever  afterwards  be  difabled 
**  from,  and  be  incapable  of,  having  or  enjoying  any  benefit,  pri- 
"  vilege,  or  advantage  of  this  a£l,  and  (hall  from  thenceforth  ba 
**  liable  to  the  fame  difabilities,  incapacities,  and  forfeitures  as  if 
**  he,  {he,  or  they  had  not  taken  the  faid  oaths  and  fubfcribed  the 
**  declaration  as  aforefaid. 

**  Provided  always,  that  nothing  in  this  a£t  contained  fhall  ex- 
**  tend  to  take  away  or  prejudice  the  right  of  any  perfon  entitled 
**  to  any  remainder  or  reverfion  in  any  fuch  manors,  mefluages, 
*'  lands,  tenements,  or  hereditaments,  in  cafe  fuch  perfon  fhall 
**  purfue  his  or  her  faid  right  by  fome  aftion  or  fuit,  to  be  com- 
**  menced  within  the  fpace  of  twelve  kalendar  months  next  after 
**  the  precedent  eftate  or  eftates,  on  which  fuch  remainder  or  re- 
**  verfion  depends  and  is  expeftant,  fhall  be  determined;  or  with- 
*'  in  twelve  kalendar  months  from  and  after  the  29th  of  Septetn" 
"  ber  1738,  if  fuch  precedent  eftate  or  eftates  be  already  deter- 
**  mined  by  the  death  or  deaths  of  any  perfon  or  perfons  whofe 
*'  deaths  have  been  concealed  from  or  not  known  to  the  perfon 
**  entitled  to  fuch  remainder  or  reverfion,  by  reafon  of  their  having 
**  been  buried  beyond  the  feas,  or  in  a  private  and  clandeftine 
**  manner  at  home,  and  fhall  profecute  fuch  a6lion  or  fuit  with 
**  due  diligence." 

On  the  firft  of  thefe  ftatutes  there  have  been  the  following  cafes 
and  refolutions. 

John  Roper  Efq.  being  feifed  in  fee  of  feveral  manors,  lands,  Roper  r. 
Is'c.  by  indentures  of  leafe  and  releafe,  bearing  date  refpeclively  ^^'^^^^* 
the  17th  and  1 8th  of  Jatiuary  1708,  granted  and  conveyed  the  mCanc. 
fame  to  William  Conjlable,  Richard  UnoiUj  and  Daniel  Hickman,  and  9  Mod.  181. 
their  heirs,  in  truft  to  fell  the  fame,  and  out  of  the  purchafe-  p.c.'aco.'* 
money  and  rents  till  fale  to  pay  a  debt  of  4000/.  due  to  E.  and  s.C. 
H.  W.  by  mortgage  of  the  premifes,  with  intereft,  and  after  fatif- 
fadtion  thereof,  then  in  truft  for  payment  of  the  debts  mentioned 
in  the   fchedule  annexed  to  the  indenture  of  releafe  ;   and  the 
overplus   of  the    money   fo  to    be    raifed,    to    be   paid    as   the 
faid  John  Roper  by  any  attefted  writing  or  by  his  will  fhould  ap- 
point ;  and  for  want  of  fuch  appointment,  in  truft  for  the  benefit 
of  the  faid  John  Roper  and  his  heirs.     The  5th  of  March  1708, 
the  faid  John  Roper  made  his  will,  and  after  reciting  the  faid  leafe 
and  releafe,  and  the  power  referved  to  him  over  the  furplus  of  the 
faid  eftate,  he  bequeathed  feveral  pecuniary  legacies  to  his  rela- 
tions, and  the  refidue  of  all  his  real  and  perfonal  eftate  he  gave 
to  William  Conjiakle  and  Thomas  Radclyffe,  and  to  Robert  Heivett 
and  Daniel  Hickman,  and  to  their  heirs  and  alfigns  for  ever,  and 
appointed  them  joint  executors  :  the  ift  of  April  1709,  he  added 
a  codicil  to  his  will,  and  thereby  gave  the  further  feveral  legacies 
therein  mentioned,  and  all  the  remainder,  whether  in  lands  or 
perfonal  eftate,  he  gave  to  his  executors  Mr.  Radclyffe  and  Mr, 
Conjlable,     The  faid  John  Roper  died  foon  after ;  and  Mr.  Rad- 
clyffe and  Mr.  Conjlable  brought  their  bill  in  Chancery  againft  Ed". 
%vard  Roper  Efq.   the  heir  at  law  of  the  faid  John  Roper,   and  ai fo 
againft  Hickman,  Heivett,  Snow  and  others,  to  have  the  truft-eftate 

T  I  fold. 
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(a)  But  It 
feems,  that 
where  lands 
are  devid'd 
to  or  veftcd 
in  trudees, 
to  be  fold 
for  payment 
of  particular 
fums  to  fe- 
deral people, 
fome  of 
whom  bap- 
pen  to  be 
papifts,  that 
this  adt  does 
rot  prevent 
fuch  papifts 
from  taking 
the  particu- 
lar fums  or 
legacies  in- 
tended for 
them  ;  be- 
caufe  they 
cannot  infift 
upon  paying 
off  the  other 
incum- 
brances, 
and  holding 
the  eftate, 
as  a  perfon 
can  do  to 
whom  the 
refidue  of 
the  pur- 
chafe -mo. 
ney  is  de- 
vifed.     [A 
fortiori  then 
it  does  not 
prevent  a 
papift,  who 
is  a  creditor, 
from  receiv- 
ing his  debt 
out  oi  mo- 
ney arifing 
from  the 
fale  of  an 
eftate  by  the 
appointment 
of  a  will. 
Foone  V. 
Blount, 
Cowp.  Rep. 
4.64.J 
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foW,  and  for  an  account  of  the  profits,  and  after  the  debts  and 
legacies  paid,  to  have  the  furplus  money  arifing  by  fale  equally 
divided  between  the  plaintiffs,  according  to  the  l^iid  codicil.    The 
faid  Edward  Roper  by  his  anfwer  infifted,  that  as  heir  at  law  to 
the  teftator  he  was  entitled  to  all  fuch  real  eftate  as  was  un- 
difpofed    of   by  him,  and  that  Mr.  Raddyffe  and  Mr.  Cotijiable 
were  then  and  at  the  teftator's  deceafe  papifts,  and  as  fuch,  by 
II  y  12  W.'^.c./\.  were  incapable  of  purchafing  any  manors, 
lands,  profits  out  of  lands,  ^'c.   The  faid  Heiuett  and  Hickman  by 
their  anfwer  infifted,  that  the  real  eftate  devifed  by  the  faid  will 
ought  to  be  confidered  as  the  remaining  part  of  the  teftator's 
*iands,  (after  a  fufficient  part  fold  for  payment  of  debts  and  lega- 
cies,) and  not  as  a  perfonal  eftate,  and  that  fo  much  only  ought 
to  be  fold  as  would  be  fufficient  to  pay  the  debts  ;  and  that  in  cafe 
Mr.  Raddyffe  and  Mr.  Ccnjiable  were  incapable  of  taking  them, 
they  as  proteftants  claimed  the  faid  real  eftate,  as  being  the  only 
devifees  capable  to  take  the  fame  :    they  alfo  infifted,  that  the  co- 
dicil, with  reference  to  the  devife  of  the  remainder  of  the  tefta- 
tor's lands,  did  not  control  the  devife  thereof  mentioned  in  the 
will ;  for  that  if  the  plaintiffs  were  incapable  to  take  the  lands  as 
purchafers  by  the  devife,  they  were  to  be  efteemed  as  perfons  not 
in  ejfe,  and  that  the  codicil  as  to  the  lands  was  void  ;  but  if  the 
plaintiffs  were  capable,  yet  fuch  devife  did  not  give  the  remainder 
of  the  premifes  to  them  but  for  their  lives,  and  that  the  reverfion 
in  fee  belenged  to  them  the  faid  Heiuett  and  Hickman;  and  they 
brought  a  crofs-bill,  infilling  thereby  on  the  fame  matters  ;  and 
the  legatees  brought  a  bill  for  payment  of  their  legacies.     The 
27th  of  June  1712,  the  faid  caufes  came  on  to  be  heard  before  the 
Lord  Chancellour  Harcoiirty  who  defired  to  have  the  aflTiftance  of 
the  Judges  \  and  a  cafe  was  made  and  argued  before  my  Lord  Chan^ 
cellour  Parker,  Trevor  Chief  Juftice  of  C.  B.y  Juftice  Powely  and 
the  Mafter  of  the  Rolls,  and  after  time  taken  to  confider  of  the 
c^fe,  my  Lord  Chancellour,  Trevor  C.].y  the  Mafter  of  the  Rolls, 
and  Juftice  Poivel  were  of  opinion,  that  the  devife  of  the  furplus 
of  the  purchafe-money  (after  debts  and  legacies  paid)  to  Mr.  Rad- 
clyffe  zwA  Mx.Confable  was  good,  notwithitanding  the   faid  dif- 
abling  a£l  j  the  furplus-money  being  a  perfonal  intertft  in  them, 
and  not  made  void  by  the  words  or  intention  of  that  ttatute  ;  and 
as  to  Heivett  and  Hickman^  my  I^ord  Chancellour  was  of  opinion, 
that  the  firft  codicil  was  a  revocation  of  the  will,  as  to  the  refidue 
of  the  real  and  perfonal  eftate,     Mr.  i?o/)fr  appealed  to  the  Houfe 
of  Lords,  and  it  was  there  ordered,  before  the  appeal  was  deter- 
mined, that  the  eftates  fhould  be  fold,  and  all  debts  and  legacies 
paid  ;  which  was  accordingly  done ;  but  afterwards  the  Lords  re- 
verfed  the  decree,  principally  for  this  reafon,  that  {a)  if  the  devife 
of  the  refidue  to  the  plaintifls  was  good,  they  would  in  equity  be 
entitled  to  pay  off  the  antecedent  debts  and  legacies,  and  when 
that  was  done,  keep  the  eftate,  which  would  be  a  means  of  evad- 
ing the  ftatutes,  and  enabHng  a  papift  to  take  an  eftate  contrary  to 
the  intention  of  them.  It  was  alfo  refolved  in  this  cafe,  that  a  devife 
is  a  purchafe  within  the  meaning  of  the  act. 

The 


The  Earl  of  Derwentiuater  was  tenant  in  tail,  with  remainder  Lord  Der- 
in  fee  to  himfelf,  and  intending  to  marry  Sir  John  IVebFs  daughter,  ^entwater's 
he,  by  advice  of  counfel,  fuffered  a  common  recovery  without  an  appeal" 
declaring  any   ufes,  it  being   intended,   that  he  fliould  thereby  totheLoid* 
become  tenant  in  fee,  and  be  enabled  to  make  a  proper  fettlement.  ^^'^e^^" 
Accordingly,  by  indentures  of  leafe  and  releafe,  he  fettled  his  jud:;ment 
eflate  to  the  ufe  of  himfelf  for  life-,  remainder  to  truftees  for  ofthecom- 
preferving  contingent  ufes  ;  remainder  in  tail  fucceflivelv  to  the  "'•'^'^""^ 
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tint  ana  other  Ions  or  the  mtended  marriage,  with  remainders  eftaces. 
over.  The  marriage  took  effect,  and  there  was  iffue  a  fon  and  a  ^ii.  6G.  i. 
daughter.  The  faid  earl  was  attainted  of  high  treafon  on  account  9  Mod.  172, 
of  the  Prejlon  rebellion,  and  was  executed ;  and  by  an  a(9:  made 
thereupon,  all  the  forfeiting  perfons  lands  were  veiled  in  com- 
miffioners  for  the  ufe  of  the  publick ;  and  it  was  exprefsly  pro- 
vided, that  where  the  forfeiting  perfon  was  feifed  of  an  eftate-tail 
at  the  time  of  the  forfeitures,  the  fame  fliould  be  veiled  in  the 
commiffioners  as  an  abfolute  fee  difcharged  of  all  remainders  and 
reverfions.  The  commiffioners  of  forfeitures,  on  a  claim  exhibited 
before  them  in  the  name  of  the  faid  earl's  fon,  determined,  that 
the  whole  eflate  was  in  them  on  this  foundation,  that  the  earl 
continued  tenant  in  tail  notwithflanding  the  recovery,  and,  confe- 
quently,  nothing  more  than  an  eflate  for  his  own  life  pafl  by  the 
leafe  and  releafe.  The  reafon  they  went  upon  was,  that  if  by 
fuffering  a  common  recovery  he  could  turn  his  eflate-fcail  into  a 
fee,  then  he  would  gain  a  new  eflate  by  purchafe,  which  they 
apprehended  he,  being  a  papid,  was  difabled  to  do  by  the  flatute 
II  vS"  1 2  7^.  3.  r.  4.  But  the  majority  of  the  judges,  upon  aa 
appeal  from  the  decree  of  the  commiffioners,  were  of  a  contrary 
opinion,  and  held,  that  this  was  only  a  new-modelling  of  the 
eilate,  and  not  a  purchafe  or  acquiiition  within  the  acl ;  and  that 
the  earl  was  capable  of  taking  a  new  fee  at  leafl  for  the  benefit  of 
his  heirs  and  poilerity,  and  that  he  was  capable  of  fettling  the 
fame  by  leafe  and  releafe  j  and  therefore  allowed  of  the  foil's 
claim. 

It  was  likewife  refoK^ed,  by  the  delegates  appointed  to  hear 
appeals  from  the  determinations  of  the  commiffioners  for  the 
eflates  forfeited  in  the  year  1716,  that  a  papitl  may  be  a  truftee 
for  a  proteflant,  notwithflanding  the  flatute  11  ''d  12  W.  3.  c.  4. 

Atine  Stephen/on  had  two  grandchildren,  one  the  plaintiff  Hill,  Hill  v.  FII. 
the  other  Frances  the  wife  of  the  defendant  Filkws,  who  was  edu-  ^'"^  ^""^^ 
Gated  by  her  in  the  popifh  religion  :  the  grandmother,  by  her  will  ^p.  Wms, 
made  in  the  year  1716,  devifed  the  lands  in  queftion  to  truftees,  9.  S.C. 
in  truft  to  be  fold  for  the  payment  of  her  debts  and  legacies,  and 
the  refidue  of  the  money,  arifing  by  fuch  fale,  Ihe  devifed  to  her  faid 
grand-daughter,  Frances^  when  ffie  fliould  attain  her  age  of  twenty- 
one  years,  or  be  m.arried  with  the  confent  of  the  faid  truftees,  and 
foon  after  died.     The  faid  Frances^  at  the  age  of  fifteen,  was  mar- 
ried to  Filkms  according  to  the  ceremony  and  ufage  of  the  church 
of  Rome,   and   a  week  afterward  by  a  miniiler  of  the  church  of 
England :  at  the  age  of  eighteen  ffie  conformed  according  to  the 
directions  of  the  flatute :  it  was  held,  that  ffie  was  within  the  firft 
claufe^  and  that  a  devife  to  a  papift  under  the  age  of  eighteen  is 
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good,  if  he  conforms  within  fix  months  after  he  comes  to  that 
age  i  and  the  age  of  eighteen  was  a  proper  period  for  them  to 
make  their  eledion,  whether  they  would  conform  or  not ;  and  the 
bill  exhibited  by  the  proteftant  heir  was  difinifTed  with  cofts. 
Carrick  v.         J,  5.,  a  papill,  made  a  fettlement  of  his  eftate  to  truftees,  to  the 
Errington,     ^fe  of  the  tiuftees  and  their  heirs,  in  truft  for  A.  for  life  •,  remain- 
7"in  Cai!c!    der  to  the  faid  truftees  to  preferve  contingent  remainders  ;  re- 
2  F.  Wms.    maindcr  to  the  firft  and  every  other  fon  of  A.,  and  for  default  of 
361.  S.  C.    f^^]^  \S\xt^  then  in  truil  for  B.  and  his  iflue.    A.  was  a  papift  and 
S.c!    ^^'    ^-  a  protellant.     B.  exhibited  his  bill  in  Chancery,  fuggefting  that 
aEq.  Abr.    A.  was  a  papift  and  had  no  fon,  and  that  therefore  the  truftees 
623.  pi,  13.  flight  account  to  him  for  the  rents  and  profits  ;  he  alfo  made  the 
6z^.  pi. 21,  heir  at  law  defendant;  and  on  hearing  this  caufe  before  the  Lord 
22.  23.         Macchsjield,  and  afterwards  by  the  Lord  King^  they  both  held,  that 
^'  ^'  though  the  truft  to  A.  was  void,  he  being  a  papift,  yet  that  not- 

withlianding,  the  legal  eftate  was  ftill  in  the  truftees,  becaufe  they 
were  truftees  not  only  for  the  papift,  but  alfo  for  B.  the  proteftanr, 
and  for  the  fons  of  A.^  who  were  yet  unborn ;  and  as  they  were 
truftees  to  preferve  contingent  remainders  for  fuch  fons  who  might 
be  proteftants,  they  thought  that  the  eftate  Ihould  remain  in  the 
truftees  for  that  purpofe  j   and  they  held  that  the  heir  at  law  was 
entitled  to  receive  the  profits  during  the  life  of  A.  as  a  truft  un- 
difpofed  of,  but  that  i>.  the  remainder- man  could  have  no  right 
till  the  death  of  A.y  without  a  fon  capable  o^  taking.     And  this 
decree  was  affirmed  in  the  Houfe  of  Lords. 
Mai-wood  V.       The  cafe  upon   a  fpecial  verdi£t  in  ejeclment  was :  Thotnas 
DoneU  Hii.  j^^frel  had  one  brother  and  four  fifters,  and  being  feifed  in  fee,  by 
E.  R.  *        will  4  Deceinb.  1703,  devifed  the  lands  in  queftion  to  truftees,  to 
Ca.  temp,      the  ufe  of  them  and  their  heirs,  in  truft   for  his  firft  and  every 
Hardw.  91.    Qti^er  fon  in  tail  male  ;  and  for  want  of  fuch  iffiie,  remainder  to 
his  brother  Arthur  for  life,  remainder  to  his  firft  and  every  o.ther 
fon   in  tail  male ;  and  for  want  of  fuch  iflue,    that  then,  the 
truftees  fhould  ftand  and  be  feifed  for  the  fole  and  proper  ufe  and 
benefit  of  fuch  eldeft  and  firft  fon  lawfully  begotten,  or  to  be  be- 
gotten of  John  Dorreli  as  ftiall  not  be  heir  at  law  and  inheritor  to 
the  laid  John  Dorrely  and  the  heirs  of  his  body ;   and  for  default 
of  fuch  ilTue  by  him,  reniaiwder  to  the  third,  fourth,  and  fifth, 
and  every  other  fon  of  the  faid  John  Dorrel,  and  the  heirs  of  their 
refpe6tive  bodies.     The  truftees,  by  a  claufe  in  the  will,  were  em- 
powered, by  the  rents  and  profits  of  the  eftate,  or  by  mortgage 
and  fale,  to  raife  fo  much  money  as  would  fatisfy  the  teftator's 
debts:   Thomas  and  Arthur  both  died  without  iflue,  John  Dcrrel  is 
living,  and  has  feven  fons  ;  George  the   defendant   is   the  fecond 
fon ;  all  the  fons  of  John  are  papifts,  and  educated  in  the  popifh 
religion,  except  his  younger  fon,  who  is  too  young  to  be  faid,  as 
yet,  to  be  of  any  religion  :  George  Dorrel  was  under  eighteen  years 
of  age  when  the  limitation  by  the  devife  fell  upon  him,  but  ia  now 
above  eighteen  years,  and  has  not  taken  the  oaths  direfted  by 
1 1  y  12  J^.  3.  f.  4.,  and  is  married,  and  has  now  two  fons  very 
young,   for  whom,  as  well  as  for  his  wife,  he  has  made  a  fettle- 
ment of  thefe  lands  ;  the  four  fifters  of  Thomas  Dorrel  are  leflbrs 
of  the  plaintitl,  as  heirs  at  law ;  and  the  queftion  is.  Whether 
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Veorge  the  fon  of  Arthur^  or  the  heirs  at  law,  be  entitled  to  the 
lands  ?   For  the  plaintiffs,  the  heirs  at  law,  it  was  urged,  ift.  That 
George  is  a  papift,   and   that  papifts  who  (hall  refufe,  above  fix 
months  after  they  arrive  at  the  age  of  eighteen,  to  take  the  oaths 
of  allegiance,  isc.  are  by  the  faid  ftatute  exprefsly  difabled  from 
purchafing  •,  and  thtr-.-fore  as  a  devile  is  a  purchafe,  and  fo  held 
Co.  Lit,  18.,  and  by  the  Lords,  in  the  cafe  oi  Roper  zwd  Radclyffcy 
confequently,  George  Dorrel  takes  nothing  by  it.     idly^  That  the 
devife  was  void  for  uucertiiinty,  being  to  fuch  eldeft  and  firft  fon 
of  J.  D.  as  (liall  not  be  hei;  at  law  to  him-,  but,  as  no  one  can 
fay  who  will  be  heir  to  J.  D.,  fo  it  is  impoflible  to  fay  who  will 
not,  for  nemo  ejl  hares  viventis;  and  he  who  is  to  be  heir  is  not  to 
take,  fo  that  none  but  a  fon  who  will  not  be  heir  can  take ;  for 
both  defcriptions  muft  coincide.     Hob.  29.     Hardiuickey  Ch.  J. 
breaking  the  cafe  faid,  two  objections  have  been  made  to  the  de- 
fendant's title  •,    1/?,  That  the  limitation,  under  which  he  claims, 
16  void  for  the  uncertainty  of  the  defcription.     2^/y,  That  fup- 
pofing  the  defcription  to  be  certain  enough,  yet  by  1 1  ^  12  W.  3. 
c.  4.  the  defendant  is  difabled  from  taking  the  eftate,  as  being  a 
papift.     There  feems  at  prefent  to  be  a  good  deal  of  weight  in  the 
firft  objection,  and  yet  it  may  pofTibly  be  reduced  to  a  certainty, 
and  if  fo,  may  be  made  good.     And  it  feems  natural  to  imagine, 
that  by  tht^  words  of  the  will,  the  teftator  intended  the  fecond  fon 
of  John  Dorrel  fliould  take,  and  the  rather,  as  the  teftator  has 
made  the  next  limitation  to  the  third,  fourth,  and  fifth  fons,  iffc. 
of  the  faid  John  Dorrel.     But,  if  the  fecond  fon  cannot  take,  yet, 
if  the  third,  &c.  fons  are  well  defcribed,  the  daughters  of  Thomas 
cannot  recover  -,  and  at  prefent  they  fcem  to  be  certainly  defcribed. 
As  to  the  fecond  objeClion,  I  think  myfelf  bound  by  the  determin- 
ation of  the  Houfe  of  Lords  in  the  cafe  of  Roper  and  Radclyffe^  that 
the  word  purchafe  extends  to  a  devife,   and  therefore  that  a  papift 
13  incapable  of  taking  an  eftate  by  Svill.     But  yet,  be  the  defend- 
ant's title  as  it  will,  the  plaintiff  muft  recover  on  his  own  ftrength, 
and  not  on  the  weaknefs  of  the  defendant's  title  ;  and  my  greateft 
doubt  is  this,  the  devife  here  is  to  truftees  to  the  ufe  of  them  and 
their  heirs,  ^c,     I  think  this  would  clearly  be  a  devife  to  the  ufe 
of  the  truftees,  though  the  claufe  of  raifing  money  by  rents  and 
profits  was  omitted  ;  fo  here  is  a  devife  to  truftees,  in  truft  not 
only  for  the  fecond  fon  of  Johti  Dorrel^  but  for  all  other  his  fons 
now  living,  one  of  which  is  not  found  to  be  a  papift.     It  hath 
been  faid  indeed,  that  this  devife  being  for  the  benefit  of  papifts, 
the  truft  itfelf  is  void ;  but  the  queftion  is,  if  the  entire  truft 
fhould  not  be  for  the  benefit  of  papifts  ?    In  the  prefent  cafe,  the 
youngeft  fon  of  John  Dorrel  may  be  able  to  take,  for  ought  appears 
to  the  contrary ;  and  therefore  I  think  that  this  latter  part  of  the 
truft  being  lawful,  will  fupport  the  legal  eftate  in  the  truftees. 
And  here  he  put  the  cafe  fvpra  of  Carrick  v.  Erritjgton,  and  faid, 
that,  according  to  the  refolution  in  that  cafe,  the  lands  in  queftion 
cannot  be  in  the  heirs  at  law,  but  in  the  truftees  ;  becaufe  here  is 
a  truft  for  a  fon  of  John  Dorrel,  who  was  not  a  papift,  as  well  as 
for  other  children  yet  unborn ;  fo  that  the  plaintiffs  have  no  title 
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to  recover  in  this  aflion,  but  have  miftaken  their  remedy ;  for  if 
tliey  have  any,  it  feems  to  be  by  bill  in  equity  againft  the  truftees 
for  an  account  of  the  profits.  And  it  is  certain,  in  the  above- 
mentioned  cafe,  that  the  eftate  could  not  veft  in  the  remainder- 
man, becaufe  he  being  then  in  by  purchafe,  it  could  never  be  after- 
wards devefted  for  the  benefit  of  fuch  child  as  A.  fliould  happen 
to  have:  but,  he  faid,  that  he  did  not  give  this  as  his  abfolute 
opinion,  but  only  to  point  out  the  difficulties  which  ftuck  with 
the  court :  it  was  adjourned,  and  no  farther  proceedings  were 
had  therein. 

A  mortgage  was  made  to  a  papift,  who  affigned  to  a  proteftant 
for  a  full  confideration :  an  ejetiment  was  brought  againft  the 
aflignee  by  a  fubfequent  mortgagee,  who  recovered  by  reafon  of 
the  difability  of  the  firft  mortgagee  :  all  this  appeared  upon  a  bill 
brought  in  Chancery  •,  and  my  Lord  Chancellour  was  of  opinion, 
that  a  mortgage  to  a  papift  is  void :  but  in  this  cafe  the  affign- 
ment  to  the  proteftant,  and  the  trial  in  ejedlment,  were  both  be- 
fore the  3  G.  I.  iT.  18.  which,  were  it  otherwife,  would,  it  feems, 
have  made  an  alteration. 

In  a  cafe  which  came  on  before  my  Lord  King  in  the  court  of 
Chancery,  it  appeared,  that  my  Lord  Dover  was  poflefled  of  a 
long  term  for  years,  and  made  his  will,  and  his  lady,  who  was  a 
papift,  executrix  thereof.  It  was  refolved  by  my  Lord  Chancel- 
lour, that,  notwithftanding  the  difabling  atl  1 1  6?*  12  W.  3.  c.  4., 
the  term  vefted  abfolutely  in  her,  and  that  this  was  not  a  purchafe 
within  that  a6l ;  and  he  faid,  that  a  papift  may  be  tenant  in 
dower,  or  by  the  curtefy ;  becaufe  in  all  thefe  cafes  it  is  by 
operation  of  law,  and  not  by  any  a£t  of  the  party,  that  the  eftate 
comes  to  him. 

It  hath  been  adjudged,  that  a  papift  may  devife  to  a  proteftant; 
in  which  cafe  it  was  agreed,  that  where  an  anceftor  dies  feifed  of 
an  eftate  of  inheritance,  it  defcends  upon  and  vefts  in  his  heir, 
(though  a  papift)  for  the  benefit  of  his  heirs,  and  that  the  next 
proteftant  a-kin  has  only  a  right  to  the  perception  of  the  profits 
during  the  nonconformity  of  the  heir. 

Upon  the  marriage  of  Mr.  Paine  with  one  Mrs,  Goge^  lands  in 
the  county  of  Surrey  were  fettled  and  conveyed  to  the  ufe  of  the 
huft)and  and  wife  for  their  lives,  and  the  life  of  the  furvivor  06* 
them ;  then  to  the  ufe  of  the  firft  and  every  other  fon  in  tail,  re- 
mainder to  the  right  heirs  of  the  hufband  :  the  marriage  took  ef- 
fect, but  Mr.  Paine  the  huft)and  died  in  the  lifetime  of  ^Ixs.Painey 
without  leaving  ifTue,  having  firft  devifed  all  his  lands  to  his  wife 
and  her  heirs.  In  1730,  Mrs.  Paine,  the  wife,  devifed  all  her 
real  eftate  to  the  defendant,  fubje6l  to  a  few  legacies  mentioned 
in  her  will,  but  lived  and  died  a  papift ;  but  that  being  difficult  to 
prove  at  law,  the  plaintiff  Mr.  Smith  who  had  married  Eliz. 
Paine,  heir  at  law  to  Mr.  Paine,  he  and  his  wife  filed  their  bill 
againft  the  defendant  to  fet  afide  the  marriage-fettlement  and  will 
of  Mr.  Paine  the  hufband,  under  which  Mrs.  Paine  claimed  ;  and, 
in  particular,  prayed,  that  the  defendant  might  difcover  whether 
Mrs.  Paine  the  wife,  under  whofe  will  he  claimed,  was  a  papift  or 
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not  ?  To  which  the  defendant  pleaded  the  (latute  of  i  r  fe*  1 2  JF.  3. 
c.  4.  Upon  arguing  this  plea,  it  was  infifled  upon  for  the  defend- 
ant, that  it  was  a  (landing  rule  in  this  court,  that  no  perfon  was 
bound  to  difcover  what  might  fubjedt  him  to  the  penalty  of  an  a£t 
of  parhament ;  that  the  flatute  of  1 1  iff  12  ^F".  3.  f.  4.  was  a  penal 
law,  and  the  party,  who  would  take  advantage  of  fuch  law,  would 
never  be  alhfted  in  a  court  of  equity,  which  never  aflills  a  for- 
feiture ;  he,  who  would  claim  any  thing  forfeited,  muft  make  out 
the  forfeiture  himfelf ;  for  no  perfon  fhall  be  obliged  to  difcover  a 
fact  that  would  be  a  forfeiture  of  his  own  eftate.  If  a  copyholder 
commits  wafte,  it  is  a  forfeiture  of  his  eftate  to  the  lord  of  the 
manor ;  but,  if  the  lord  of  the  manor  comes  into  this  court  for  a 
difcovery,  whether  the  copyholder  has  been  guilty  of  wafte  or  not, 
the  copyholder  is  not  bound  to  anfwer  5  for  no  law  in  the  world 
obliges  a  man  to  accufe  himfelf :  if  an  eftate  is  given  to  a  woman 
durante  viduitate,  fhe  is  not  bound  to  difcover  whether  (he  is  mar- 
ried or  not  •,  becaufe  the  difcovery  of  that  fa£l  might  be  the  lofs  , 
of  her  eftate.  That  difabilities  and  forfeitures  were  of  the  fame 
nature  •,  that  a  total  incapacity  or  difability  to  hold  at  all  (which 
is  the  cafe  of  papifts)  was  certainly  as  much  a  penalty,  as  a  for- 
feiture of  an  eftate  which  the  party  before  was  capable  of  hold- 
ing -,  that  as  Mrs.  Paine  would  not  have  been  obliged  in  her  life- 
time to  difcover  whether  fhe  was  a  papift  or  not,  the  defendant, 
who  claims  under  her,  ought  not  to  be  obliged  to  difcover  it.  Oa 
the  other  hand,  it  was  infifted  by  the  counfel  for  the  plaintiff,  that 
it  was  not  their  bufinefs  to  examine,  whether  the  a£ls  of  parlia- 
ment made  againft  papifts  were  hard  laws  or  not ;  they  were  laws, 
and  that  was  fufUcient  for  their  purpofe  :  that  this  was  not  the  cafe 
of  a  forfeiture,  but  it  v.'as  to  difcover  a  faft,  which,  if  true,  the  eftate 
was  never  in  Mrs.  Painey  becaufe  the  a£l  of  parliament  makes  all 
papifts  abfolutely  incapable  of  being  purchafers ;  if  (he  was  a  papift, 
the  eftate  never  vefted  in  her ;  and  as  (he  was  not  capable  of  hold- 
ing it,  (lie  could  not  give  it  away  to  the  defendant,  therefore 
could  never  forfeit  the  eftate  ;  for  no  perfon  can  be  faid  to  forfeit 
an  eftate  he  never  had.  An  alien  is  incapable  of  holding  lands  at 
common  law,  yet  he  is  obliged  to  difcover  whether  he  is  an  alien 
or  not  J  and  his  difcovery  of  that  fa£t,  whether  he  is  fo  or  not,  can 
never  be  a  forfeiture  of  his  eftate,  becaufe  he  never  had  a  right  to 
it :  fo,  in  cafe  of  a  baftard  who  is  Jiullius  jUiuSy  and  incapable  of 
claiming  lands  by  defcent,  he  (hall  difcover  whether  he  is  fo  or 
not,  for  the  fame  reafon  :  fo,  a  perfon  claiming  under  a  bankrupt, 
whofe  goods  are  vefted  in  the  aflignees  of  the  commiCTion  of  bank- 
ruptcy for  the  benefit  of  creditors,  muft  difcover  M'hether  the  per- 
fon, under  whom  he  claims,  was  a  bankrupt  or  not  at  the  time  of 
the  conveyance  :  That  all  thefe  cafes  depend  upon  the  fame  rea- 
fon, and  were  no  forfeitures,  becaufe  the  eftates  were  never  in 
them  ;  fo,  if  Mrs.  Paine  was  a  papift,  flie  was  incapable  of  having 
the  eftate  herfelf,  and  could  not  give  it  away ;  and  therefore  the 
defendant  could  never  forfeit  it,  becaufe  the  eftate  was  never  in 
him.  But  my  Lord  Hardwcke  was  of  opinion,  that  the  defendant 
was  not  obliged  to  difcover  whether  Mrs.  Puinc  was  a  papift  or 

not  J 
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]['«i)  So,  in 
Hzrrifon  v. 
Southcote, 
the  fame 
plea  was  al- 
lowed to  a 
iiill  brought 
againit  a 
purchafer  to 
difcover, 
whether  the 
perfon,  un- 
der whom 
he  derived 
title,  were  a 
papift. 

1  Atk.  s^S. 

2  Vez,  389. 
S.C. 


IpapiG^  antj  Popift  Eecufantisr* 

not ;  that  there  is  no  rule  better  eftablifhed  In  this  court,  than 
that  a  man  fhall  not  be  obliged  to  anfwer  to  what  may  fubje£t 
him  to  the  penalty  of  an  a£t  of  parliament.  No  perfon  can  doubt 
whether  this  a£l  is  not  a  penal  law,  and  whether  the  claufes  re- 
lating to  papifts  are  not  difabilities  or  incapacities,  impofed  byway 
of  penalty  upon  all  perfons  exercifing  that  religion.  It  is  ob- 
jected, that  this  is  not  the  cafe  of  a  forfeiture,  becaufe  the  eftate 
was  never  veiled,  and  therefore  can  never  be  devefted  ;  yet  it  all 
falls  under  the  fame  reafon ;  and  an  incapacity  or  difability  to 
hold  at  all  by  act  of  parliament,  is  certainly  as  much  a  penalty, 
as  the  forfeiture  of  an  eflate  by  a  perfon  who  had  a  right  to  enjoy 
it  before  the  forfeiture.  That  if  a  bill  Is  brought  againft  the  per- 
fon for  a  difcovery  whether  he  is  a  papill  or  not,  he  is  not  bound 
to  difcover  ;  and  where  is  the  difference  between  him  and  the 
perfon  claiming  under  him  ?  Here  is  a  difability  impofed  by  par* 
liament,  by  way  of  penalty,  upon  a  particular  fet  of  men  upon 
the  account  of  their  religion,  the  difcovery  of  that  fa6l  fub- 
je£ls  them  to  a  penalty  ;  and  this  is  not  like  the  cafe  of  an  alien 
or  baftard,  who  are  incapable  by  the  general  laws  of  the  land  to 
inherit :  be  fides,  what  fways  with  me  much,  is  the  great  inconve- 
nience that  would  follow,  (hould  this  plea  be  difallowed  ;  we 
(hould  have  nothing  in  this  court  but  bills  of  difcovery,  whether 
fuch  and  fuch  perfons  were  papifts  or  not,  and  nobody  knows 
what  confufion  would  follow  j  therefore  the  plea  mull  be  al- 
lowed [a). 

[All  the  ftatutes  of  recufancy  are  now  repealed  by  the  31  C  3. 
f.  32.  in  favour  of  perfons  taking  the  oaths  thereby  required.  Nor  is 
any  catholick  to  be  fummoned  to  take  the  oath  of  fupremacy  pre- 
fcribed  by  i  JV.  ^  M.  §  i.  <r.  8.  and  i  G.  i.  §  2.  f.  13.  or  the  de- 
claration againft  tranfubftantlation  required  by  25  Car.  2.  The 
a£l  difpenfeth  perfons  adling  as  a  counfellour  at  law,  barrifter,  at- 
torney, clerk,  or  notary,  from  taking  the  oaths  of  fupremacy,  or 
declaration  againft  tranfubftantlation.  It  alfo  tolerates  under  due 
regulations  the  pubiick  exercife  of  the  popifti  religion,  provides 
againft  difturbing  the  congregation,  and  mifufing  the  officiating 
minifter,  and  exempts  the  minifters  from  ferving  upon  juries,  and 
from  ward  and  parochial  offices.  The  regulations,  under  which 
the  pubiick  exercife  of  the  religion  is  tolerated,  are,  that  no  con- 
gregation for  religious  v/orftiip  {h?.ll  be  had  In  any  place,  with  the 
doo;s  locked,  barred,  or  bolted,  during  any  time  of  fuch  meeting 
together ;  and  that  no  congregation  or  affembly  for  religious  wor- 
(hip  (hall  be  permitted,  until  the  place  of  fuch  meeting  fhall  be 
re  orded  at  the  feffions. 

As  to  the  double  land-tax,  that  being  Impofed  by  the  annual 
land-tax  acl,  a  repeal  of  it  could  not  be  effefled  by  any  pro- 
fpe£live  a6l.  It  is  repealed,  by  omitting  from  the  fubfequent  an-i* 
iiual  land-tax  a6ls,  the  claufe  impofing  it.j 
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(A)  By  whom  to  be  granted. 

(B)  In  what  Cafes,  and  for  what  Offences  it  may  be 
granted. 

(C)  Where  a  Pardon  Is  grantable  of  common  Right. 

(D)  Of  the  Validity  of  a  Pardon  :  And  herein,  by 
what  Words  Treafon,  Murder,  Felony,  and  other 
Offences  may  be  pardoned  :  and  herein,  of  Par- 
dons by  Implication,  and  where  the  King  fhall  be 
faid  to  be  deceived  in  his  Grant  thereof. 

(E)  Whether  a  Pardon  may  be  conditional. 

(F)  Who  may  take  Advantage  of  a  Pardon,  and  to 
whom  it  fhall  be  faid  to  extend. 

(G)  In  what  Manner  a  Pardon  is  to  be  taken  Ad- 
vantage of:  And  herein, 

1,  In  what  Manner  a  general  Pardon  by  Parliament  Is  to  be 
taken  Advantage  of. 

2.  In  what  Manner  a  particular  Pardon  under  the  Great  Seal 
is  to  be  taken  Advantage  of. 

(H)  The  Effeds  and  Confequences  of  a  Pardon, 
and  to  what  the  Party  fhall  be  reflored. 


(A)  By  whom  to  be  granted. 

THE  power  of  pardoning  offences  Is  infeparably  Incident  to  Show.  2S4. 
the  crown  ;  and  this  high  prerogative  the  king  Is  Intrufted 
with  upon  a  fpecial  confidence,  that  he  will  fpare  thofe  only 
whofe  cafe,  could  it  be  forefeen,  the  law  itfelf  may  be  prefumed 
willing  to  have  excepted  out  of  its  general  rules,  which  the  wif- 
dom  of  man  cannot  poITibly  make  fo  perfect  as  to  fuit  every  par- 
ticular cafe. 

But,  it  feems,  that  anciently  the  riglit  of  pardoning  offences  Co. Lit.  114. 
within  certain  diftrids  was  claimed  by  the  Lords  of  Marches  and  3^^.(1. 233. 

others. 
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others,  who  hady/mi  ngali^J  by  ancient  grants  from  the  crown,  or 
by  prefcrlption.  But  now  by  the  27  H.  8.  c.  24.  §  i.  itis enabled, 
«'  That  no  perfon  or  perfons,  of  what  eflate  or  degree  foever  they 
«  be,  fliall  have  power  to  pardon  or  remit  any  treafons  or  felonies 
«'  whatfoever,  nor  any  accefTaries  to  the  fame,  nor  any  outlawries 
*«  for  fuch  offences,  whether  committed  in  England  or  JVa/eSy  or 
*'  the  Marches  of  the  fame,  but  that  the  king  fliall  have  tlie  whole 
<*  and  fole  power  and  authority  thereof  united  and  knit  to  the 
«  imperial  crown  of  this  realm,  as  of  good  right  and  equity  it 
*'  appertaineth." 

(B)  In  what  Cafes,  and  for  what  Offences  it  may  be 

granted. 

PI0W.4S-.    TT  is  laid  down  in  general,    that   the  king  may  pardon  any 
Keiiw.  134.  X  offence  whatever,    whether   againft    the  common  or  flatute 
12  o.  29,     j^^^^  ^^  ^^^  ^^  ^^^  publick  is  concerned  in  it,  after  it  is  over,  and, 
5  inft.  237.   confequently,  may  prevent  a  popular  a£lion  on  a  ftatute,  by  par- 
Vaugh.333.  (jojijjig  tjie  offence  before  the  fuit  is  commenced.     But,  it  feems, 
that  he  cannot  wholly  pardon  a  publick  nuifance  while  it  conti- 
nues fuch,  becaufe  fuch  pardon  would  take  away  the  only  means 
of  compelling  a  redrefs  of  it.     Yet,  it  is  faid,  that  fuch  a  paidon 
will  lave  the  party  from  any  fine  to  the  time  of  the  pardon. 
Dav.  75.  But,  it  feems  agreed,  that  the  king  can  by  no  previous  licence, 

5  Co.  35.  pardon,  or  difpenfation,  make  an  offence  difpunifhable  which  is 
°''^'  inalirm  infe;  as  being  either  againil  the  law  of  nature,  or  fo  far 
againft  the  publick  good  as  to  be  indictable  at  common  law ;  and 
that  a  grant  of  this  kind,  tending  to  encourge  the  doing  of  evil, 
which  it  is  the  chief  end  of  government  to  prevent,  is  plainly 
againft  reafon  and  the  common  good,  and  therefore  void, 
a  Hawk.  And  hence  it  hath  been  infilled,  that  the  king's  grant  to  the 

p.  C.  c.  37.  B;{}iop  of  Sahjhif'y  and  his  fuccefforo,  having  the  cuftody  of  a 
(a)  j'h.  j,   prifon,  that  they  {hould  be  quiet  from  all  efcapes,  which  hath  been 
15.  pi.  30.    (a)  adjudged  to  be  a  good  grant,  is  not  law  ;  as  being  but  a  fingle 
inftance,  and  contrary  to  this  rule  •,  becaufe  a  grant  of  this  kind, 
tending  to  rnake  a  gaoler  lefs  diligent  in  his  duty,  by  taking  off 
the  legal  punilhment  of  his  negligence,  is  plainly  againft  the  com- 
mon good, 
a  Hawk.  But,  where  a  thing  in  its  own  nature  lawful,  is  made  unlawful 

P,c.  c.  37.  jjy  parliament,  as  the  carrying  bell-metal,  k^c.  out  of  the  realm, 
feveral  au-     importing  merchandizes  in  foreign  (hips,  felling  wines  beyond  a 
thorities        Certain  price,  or  without  a  licence,  multiplying  gold,  ^<r.,  coining 
there  cited,    j^oney  of  a  bafe  allay,  t^c,  it  was  formerly  taken  as  a  general  rule, 
that  the  king  might  difpenfe  with  it,  as  to  a  particular  time  or 
place,  or  perfon,  fo  far  as  the  publick  was  concerned  in  it ;  unlefs 
fuch  difpenfation  could  not  but  be  attended  with  an  inconvenience, 
as,  the  introducing  a  monopoly ;  or  fruftrating  tlie  end  for  which 
the  law  was  made  ;  as,  the  licenfing  a  particular  perfon  to  import 
foreign  cards  or  wines,  tfc,  in  which  cafes  it  was  commonly 
taken  to  be  void.     Alfo,  where  a  ftatute  gives  a  particular  intereft 

or 


or  right  of  a6lion  to  the  party  grieved,  as  the  flatutes  of  mort-  [(«)  By 

main(«),  thofe    againft  maintenance,   forcible    entries,   carrying  7&8w,  3. 

diilrefles  out  of  the  hundred,  efcapes,  fu'f.,  it  has  been  always  a'cence  may 

agreed,  that  no  charter  from  the  king  can  bar  the  right  of  the  be  granted 

party  grounded  on  fuch  flatute  [b).  Alfo,  where  a  ftatute  is  exprefs,  ^'^^^'"5 

that  the  king's  charter  againft  the  purport  of  it,  though  with  the  (^^^  Hence, 

claufe  of  non  cbftante,  fliall  be  void  ;  it  feems  to  have  been  always  it  hath  been 

generally  agreed,  that  regularly  no   fuch   claufe    could  difpenfe  ^°''^^'y^« 

with  it.  ^  _  grace  doth 

not  difcharge  the  forfeiture  of  twenty-five  pounds  to  the  city  of  London,  for  ading  as  a  broker  without 
licence.  Luiilani  v.  Lopez,  i  Str.  529.  Neither  will  it  difcharge  penalties  given  by  a  popular  ftatute 
between  the  informer  and  the  poor.     Kowel  v.  James,  a  Str.  1272.] 

Alfo,  it  feems  to  be  agreed,  that  no  difpenfatlon  of  any  ftatute,  2  Hawk, 
except  the  flatutes  of  mortmain,  was  of  any  force,  without  a  claufe  ^'^'  ^*  j"' 
of  non  objiatite;  neither  is  fuch  claufe  of  any  effe6l  at  this  day  ;  for   '  ^  '  ■^  ' 
it  is  declared  and  enaded  by  i  W.  is"  M.  fejf.  1.  c.  2.  that  no  dif- 
penfatlon by  non  ohjlante  of  or  to  any  ftatute,  or  to  any  part  thereof, 
be  allowed  ;   but  that  the  fame  Ihall  be  held  void,  except  a  dif- 
penfatlon be  allowed  in  fuch  ftatute.     But  it  is  provided,  that  no 
charter,  grant,  or  pardon,  granted  before  23d  of  Ocloher  1699,  fhall 
be  any  ways  invalidated  by  that  act,  but  that  the  fame  ftiail  be  and 
remain- of  the  fame  force,  and  no  other,  as  if  the  faid  a6l  had 
never  been  made. 

The  king  can  by  no  charter  whatfoever  bar  any  right  of  entry  or  Plow.  4S7. 
aclion,  or  any  legal  intereft  or  benefit  before  vefted  in  the  fubje£t ;  ^|^°"'  , 
and  therefore  it  feems  clear,  that  he  cannot  bar  any  action  on  a  cro.CarV 
ftatute  by  the  party  grieved,  nor  even  a  popular  a6lion  commenced  199- 
before  his  pardon,  nor  a  recognizance  for  the  peace  before  it  is  ^'='^W'i34* 
forfeited 

Neither  can  the  king  pardon  an  appeal,  except  only  where  it  is  2  Hawk, 
carried  on  at  his  fuit,  after  a  nonfuit ;  and  therefore,  if  a  perfon  ^"  ^'  ^'  37- 
attainted,  on  an  appeal  carried  on  at  the  fuit  of  the  party,  get  the 
king's  pardon,  he  muft  fue  a  fcire  facias  againft   the    appellant 
before  the  pardon  fliall  be  allowed. 

And  if  the  appellant  appear  on  \\\t  fcire  facias^  he  may  pray  a  Hawk, 
execution  notwlthftanding  the  pardon :  but,  if  the  flieriff  return  a  ^-  •;•  ^-  37* 
fcire  feci,  or  two  fiihils,  and  the  appellant  appear  not  on  demand  ; 
or,  if  he  return  the  appellant  dead,  the  appellee  ftiall  be  difcharged. 
But  fome  have  holden,  that,  In  this  laft  cafe,  2.  fcire  facias  fliall  go 
againft  the  heirs  of  the  deceafed. 

But  there  is  no  need  of  zn^  fcire  facias  againft  the  lord  by  efcheat.  Hawk.  P.C. 
becaule  the  pardon  no  way  tends  to  reverfe  the  attainder  whereon  ^-  37*  §  37* 
the  title  of  efcheat  is  founded. 

If  feveral  perfons  be  outlawed  on  an  appeal,  and  one  get  his  Hawk.  p.c. 
pardon  allowed  on  the  non-appearance  of  the  appellant,  on  7\.Jcire  *^"  27-  ^3'^' 
facias,  it  feems,  that  the  reft  can  take  no  advantage  thereof,   but 
muft  fue  their  fcire  facias,  &c.  in  the  fame  m.nnner  as  if  there  had 
been  no  fuch  default. 

It  hath  been  ftrongly  holden,  tbat  the  king  may  pardon  the  Bet  for 
burning  of  the  hand  on  a  convi<Slion  of  manilaughter  on  an  appeal,  ^*'^^^j/^ 

as 
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p.c.  c.  37.  as  being  no  part  of  the  judgment  at  the  fuit  of  the  partyj  hht  a 
§  39-  and  colhiteral  and  exemplary  punifliment  hiflided  by  ftatute,  and 
J  bcr.  530.  jj^j.gj^jgj  Q^]y  Y,y  way  of  fatisfadion  to  the  publick  juftice,  Uke  the 
finding  of  fureties  by  one  convided  on  the  ftatute  againft  tref- 
paflers  in  parks. 
5C0.  51.  A  pardon  will  not  only  difcharge  any  fuit  in  the  fpirittial  court 

Latch,  190.    ^^  cfficio,  but  alfo  any  fuit  in  fuch  court  ad  injlatitiam  partis  pro  rC" 
CsI'^Hob.  formatione  viorum,  or,  falute  atiimay  as,  for  defamation  or  laying 
Si.    Cro.     violent  hands  on  a  clerk,  isfc.     And  if  the  time,  to  which  the 
Jac.  3^5.      pardon  has  relation,  be  prior  to  the  award  of  the  cofts  totheparty^ 
p.^*''o  -7.  or,  as  it  is  generally  hoiden,  if  it  be  fubfequent  to  the  award,  but 
^  41.     ^     prior  to  the  taxation,  it  fhall  difcharge  them,  but  not  if  it  be  fub- 
fequent to  the  taxation.  And  the  fame  rule  holds  as  to  cofts  taxed 
to  the  party  grieved  on  a  contempt  in  a  court  of  equity.     But  quare 
as  to  cofts  taxed  by  the  prothonotary  on  an  attachment ;  for  they 
are  not  given  by  the  court  of  courfe,  but  the  offender  fubmits  only 
to  pay  them  by  way  of  ccmpofition. 
Jon.  247.  If  a  perfon  be  imprifoned  on  an  excommunicato  capiendo  for  non- 

■2.  Roll.  Abr.  payment  of  cofts,  and  the  king  pardon  all  contempts,  it  is  faid, 
jlo  159?  ^^^^  ^^  ^^^^  ^^  difcharged  without  any  fcire  facias  againft  the 
8  Co.  68,  party,  and  that  the  party  muft  begin  anew  to  compel  a  payment 
^9"  of  the  cofts  i  becaufe  the  imprifonment  was  grounded  on  the  con- 

tempt, which  is  wholly  pardoned. 
5  Co.  51.         But  no  pardon  will  difcharge  a  fuit  In  the  fpirltual  court,  any 
Latch,  190.    Yaoxt  than  in  a  temporal,  for  a  matter  of  intereft  or  property  in 
46-7.  ^^'      the  plaintiff;  as  for  tithes,  legacies,  matrimonial  *  contracts  and 
*  There       fuch  like.     Alfo,  it  is  agreed,  that  after  cofts  are  taxed,  in  a  fuit 

cannot  now  jj^  ^^^^i  court  at  the  profecution  of  the  party,  whether  for  a  mat- 
beany  luit  -.  •  n  r  •  ,         r  t   ± 

jn  the  eccie-  tcr  of  private  mterelt,  or  pro  rejormatwne  mommy  or  pro  Jalute 
fiafticai  anim£y  or  for  defamation,  ^r.,  they  fhall  not  be  difcharged  by  a 
courts,  to      fubfequent  pardon. 

compel  mar-  ^  t^ 

riage  by  reafon  of  any  contraft,  &:c.     26  G.  2.  c.  35.  §  1 3. 

2  Roll.  If  the  offence  be  pardoned  after  cofts  taxed,  and  then  the  de- 

Abr.  304.  fendant  appeal,  and  the  fuperior  court  give  new  cofts  for  or  againft 
i.a°fh.  Wc.  him,  fuch  cofts  fliall  not  be  avoided  ;  becaufe  the  cofts  in  the  firft 
fuit  being  taxed  before  the  pardon,  and  therefore  not  avoided  by 
it,  the  appeal  was  proper  for  determining,whether  they  were  well 
given  or  not,  and,  confequently,  cofts  were  as  properly  given  on 
fuch  appeal  as  in  any  other  cafe.  But,  if  the  offence  be  pardoned, 
pending  an  appeal,  and  the  pardon  relate  to  a  time  precedent  to  the 
award  of  the  cofts,  and  then  the  appellant  defert  his  appeal,  and 
the  court  award  cofts  againft  him  in  refpe£l  of  fuch  defertion,  it 
feems,  that  he  may  have  a  prohibition ;  becaufe  the  pardon^ 
having  difcharged  the  cofts  of  the  firft  fuit,  made  the  appeal  to  be 
of  no  purpofe. 

By  the  12  b"  13  ^T".  3.  c.i.  §  3.  "No  pardon  under  the  great 

*'  feal  ftiall  be  pleaded  to  an  impeachment  by  the  Commons  in 

**  parliament." 

4BI.  C»m.        [But  after  the  impeachment  is  folemnly  heard  and  determined, 

392.  it  is  not  uuderftood,  that  the  king's  royal  grace  is  farther  reftrained 

or 
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or  abridged  ;  for  after  the  impeachment  and  attainder  of  the  fix 
rebel  lords  in  17 15,  three  of  them  were  from  time  to  time  re- 
prieved by  the  crown,  and  at  length  received  the  benefit  of  the 
king's  pardon.] 

(G)  Where  a  Pardon  is  grantable  of  common  Right. 

T>  Y  the  ftatute  of  Gloucejler,  c.  9.  it  is  enabled,  "  That  if  it  be  a  Inft.  316, 
•^  "  found  by  the  country,  that  a  perfon  tried  for  the  death  of  a 
"  man  did  it  in  his  defence,  or  by  misfortune,  then,  by  the  report 
**  of  the  juftices  to  the  king,  the  king  (hall  take  him  to  his  grace, 
"  if  it  pleafe  him." 

But,  it  feems  to  be  fettled  at  this  day  agreeably  to  the  ancient  2  Hawk. 
common  law,  in  affirmance  whereof  this  ftatute  v/as  made,  that  ^•^'  ^  ST- 
in   fuch  a   cafe,  or  where  one  indidled  of  homicide  fe  defendendo      ** 
confelTes  the  indi£lment,  if  the  party  caufe  the  record  to  come 
into  Chancery,  the  Chancellour  will  of  courfe  make  him  a  pardon 
without  fpeaking  to  the  king,  and  that  by  fuch  pardon  the  for- 
feiture of  goods  may  be  faved  ;  for  thefe  words,  if  it  Jfjnll  pleafe  the 
king,  ftiall  be  taken  as  fpoken  only  by  way  of  reverence  to  him, 
and  not  intended  to  make  fuch  a  pardon  difcretionary.  But,  if  the 
party  be  found  to  have  fled,  it  is  made  a  guare.  If  the  pardon  fave 
the  forfeiture  for  the  flight ;  for  that  is  not  grounded  on  the  ho- 
micide, but  on  the  contempt  of  the  lav/. 

If  an  approver  convi6l  all  the  appellees,  whether  by  battle  or  3  Infl.  isg. 
verdi£t,  the  king  ex  merito  jufitix  ought  to   pardon  him  as  to  his  *  ^^i.  Hift. 
life,  and  alfo  give  him  his  wages  from  the  time  of  the  appeal  to  the     '    "   *^' 
time  of  the  convidlion. 

By  the  4  y  5  ?r.  dff  M.  c.  8.  it  is  enafted,  "  That  if  any  perfon 
'*  or  perfons  out  of  pufon  fhall  com.mit  any  robbery,  and  after- 
**  wards  difcover  two  or  more  who  then  had  or  afterwards  fliail 
"  commit  any  robbery,  fo  as  two  or  more  of  them  iliall  be  con- 
'*  vi£led,  any  fuch  difcoverer  {hall  be  entitled  to  a  pardon  for  all 
**  robberies  committed  before  the  difcovery,  which  alfo  fhall  bar 
*'  an  appeal." 

And  by  the  ^fff  7  W.  ^  M.  c.  17.  it  is  ena£led,  "  That  if  any 
*'  perfon  or  perfons  out  of  prifon  fhall  be  guilty  of  clipping, 
*'  coining,  counterfeiting,  wafhing,  filing,  or  otherwife  dimiuifhing 
**  the  coin  of  this  realm,  and  afterwards  difcover  two  or  more 
*'  who  then  had  or  afterwards  fhall  commit  any  of  the  fald 
*^  crimes,  fo  as  two  or  more  of  them  fhall  be  convi£led,  any  fuch 
*«  difcoverer  fhall  be  entitled  to  a  pardon  for  all  his  crimes  com- 
*'  mitted  before  the  difcovery." 

By  the  10  iff  1 1  W.  3.  r.  23.  (which  excludes  clergy  from  thofe 
who  fhall  in  any  (hop,  ware-houfe,  coach-houfe  or  ftable,  privately 
ileal  any  goods,  ^r.,  of  the  value  of  5  j-.,  though  fuch  fhop,  i^c.y 
be  not  broken  open,  and  though  no  perfon  be  therein,  or  lliali 
aflTift,  hire,  or  command  any  perfon  to  commit  fuch  offence,) 
«'  If  any  perfon  or  perfons  Ihall  commit  any  burgjary,  houfe- 

VoL.  V,  U  "  brej\king. 
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"  breaking,  or  felony,  in  ftealing  of  any  horfe  or  horfes,  or  znf 
'<  money,  wares,  or  goods  from  whom  clergy  is  by  that  a£l  taken 
<<  away,  and  being  out  of  prifon  (hall  difcover  two  or  more,  who 
*«  then  had  or  after  (hall  commit  any  fuch  felony,  and  (hall  be 
*«  convicted  thereof,  or  caufe  to  be  difcovered  and  apprehended 
«'  two  or  more,  who  fhall  be  convided  as  aforefaid,  every  fuch 
*'  difcoverer  (hall  be  entitled  to  a  pardon  for  the  felonies  aforefaid 
««  committed  before  fuch  difcovery,"  fcV.  .  - 

By  the  ^Ann  r.  3 1 .  it  is  enaded,  **  That  every  perfon  who  fliall 
<«  be  guilty  of  burglary,  or  of  the  felonious  breaking  and  entering 
"  a  houfe  in  the  day-time,  and  after  fliall  difcover  two  \yho  fhall 
«  have  committed  fuch  felony,  fo  as  they  be  convi61:,  iffc.y  (hall 
«'  have  40/.  and  a  pardon  of  all  felonies,  except  murder,"  iffc. 

[It  is  enabled  by  8  Geo.  1.  c.  18.  §  7.  «*  That  if  any  runner  of 
«'  foreign  goods  fhall  within  two  months  after  his  offence,  and 
«'  before  his  conviftion,  difcover  two  or  more  of  his  accomplices 
*'  therein  to  the  commiiTioners  of  the  cuflioms  or  excife  in  £fig- 
<«  /and  or  Scotland^  fo  as  they  or  two  of  them  at  leafl  be  convidled 
<<  of  fuch  offence  (as  defcribed  in  the  a61;),  the  offender  or  offenders 
"  fo  difcovering  fhall  receive  the  fum  of  40/.  for  every  fuch 
"  offender  fo  difcovered  and  convicted,  fo  as  the  value  of  the 
*'  goods  recovered  by  fuch  difcovery  fhall  exceed  50/.;  and  fuch 
*'  perfon  fo  difcovering  fliall  be  clearly  acquitted  and  difcharged 
««  of  fuch  his  or  her  offence."  And  the  like  is  enadled  by 
^Geo.2.  C.2S- 
Cowp.  333.  Perfons  to  whom  the  king  has,  by  fpecial  proclamation  in  the 
Gazette,  or  otherwife,  promifed  a  pardon,  are  alfo  entitled  to  it  of 
legal  right.] 

(D)  Of  the  Validity  of  a  Pardon :  And  herein,  by 
what  Words  Treafon,  Murder,  Felony,  and  other 
Offences  may  be  pardoned  :  And  herein,  of  Par- 
dons by  Implication,  and  where  the  King  fhall  be 
faid  to  be  deceived  in  his  Grant  thereof. 

•{'elv.  43.  "iT  is  laid  down  as  a  general  rule,  that  wherever  it  appears  by  the 
47.  Cro.  1  recital  of  the  pardon,  that  the  king  was  mifinformed,  or  not 
14!  Ls.  rightly  apprifed  both  of  the  heinoufnefs  of  the  crime,  and  alfo,  how 
2R0II.  Abr.  far  the  party  Hands  convifted  upon  record,  the  pardon  is  void, 
^^!'  Y^T  "P^'^  ^  prefumption,  that  it  was  gained  from  the  king  by  impo- 

Raynf/4'    ^^tion. 

Sid.  41.     3lnft.  238.  ^  .  ^ 

a  Hawk.  And  upon  this  ground  it  feems  agreed,  that  if  a  man  attainted  of 

p.  c,  c.  37.  felony  get  a  pardon,  which  doth  not  mention  the  attainder,  the  par- 
^  "*  don  will  be  ineife6lual.     Alfo,  it  hath  been  holden,  that  the  par- 

don of  a  perfon  convifted  by  verdi6t  of  felony  is  void,  unlefs  it 
recite  the  indiftment  and  conviftion.  Alfo,  it  hath  been  quef- 
tioned,  if  the  pardon  of  a  perfon  barely  indided  of  felony  be 

good. 
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good,  without  mentioning  the  indiftment :  but,  It  hath  been  ad- 
judged, that  fuch  a  defe£l  is  falved  by  the  words  five  indiElatus 
five  non. 

It  hath  been  holden,  that  anciently  a  pardon  of  all  felonies  In-  2  Hawk, 
eluded  all  treafons  as  well  as  felonies;  and  it  feems  to  be  taken  P-C.c.  37. 
for  granted  in  many  books,  that  fuch  a  general  pardon  is  even  at  Hal'.  Hift. 
this  day  pleadable  to  any  felony,  except  murder,  rape,  and  piracy  ;  P.  c.  4.66. 
and  that  the  only  reafon  why  it  may  not  alfo  be  pleaded  to  mur-  ^j^^p V 
der  and  rape  is,  becaufe  13  i?.  1.  flat,  2.  c.  i.  and  \6  R.  2.  c.  6.  ^5.  * 
require  an  exprefs  mention  of  them  ;  and  that  the  only  reafon 
why  it  is  not  pleadable  to  piracy  is,  becaufe  it  is  a  felony  by  the 
civil  law  only. 

By  the  27  jE.  3.  <:.  2.  It  is  enafted,  **  That  in  every  pardon  of 
"  felony  granted  at  any  man's  fuggeftion,  the  fuggeftion  and  the 
^'  name  of  him  that  makes  it  (hall  be  comprlfed ;  and  if  it  be 
**  found  untrue,  the  charter  fliall  be  dlfallowed  ;  and  the  juftices, 
**  before  whom  the  charter  (hall  be  alleged,  fhall  inquire  of  the 
*'  fame  fuggeftion,  and,  if  they  find  it  untrue,  (hall  difallow  the 
•*  charter." 

No  pardon  of  felony  {hall  be  carried  beyond  the  exprefs  pur-  6  Co.  13. 
port  of  it ;  and  therefore  if  the  king,  reciting  an  attainder  of  rob-  p^^**** 
bery,  pardon  the  execution,   he  thereby  neither  pardons  the  fe-  ^'^^'^ 
lony  itfelf,  nor  any   other   confequence   of  it   befides  the  exe- 
cution. 

It  is  enabled  by  2  ii.  3.  r.  2.   That  charters  of  pardon  of  man-  2  Hawk: 
flaughters  fhall  not  be  granted  but  nvhere  the  king  may  do  it  by  his  oathi  ^'^-  ^'  37- 
that  is  to  fay  ^  nvhere  a  man  fayeth  another  in  his  oivn  defence,  or  by  \yzr^\  au. 
misfortune;  neither  is  there  any  precedent  in  the  regifter  of  the  thorkies 
pardon  of  any  other  homicide,  but  fuch  as  is  done  either  in  felf-  there  cited, 
defence  or  by  mifadventure,  or  by  infants  or  madmen  ;  and  from 
hence   fome  have  difputed  the  king's  power  of  pardoning  any- 
other  homicide.  But  this  Is  contrary  not  only  to  the  general  tenor 
of  the  books,  but  alfo  to  the  plain  purport  of  13  i^.  i.faf.  2.  c.  i, 
which,  reciting  that  murders,  treafons,  and  rapes,  had  been  fre- 
quently committed,  becaufe  pardons  had  been  eafily  granted  in 
fuch  cafes,  enadleth,  "  That  no  pardon  fliall  be  allowed  for  mur- 
*'  der,  or  for  the  death  of  a  man  flain  by  await,  affault,  or  malice 
"  prepenfed,  treafon,  or  rape  of  a  woman,  unlefs  the  fame  mur- 
*'  der,   ^c.  be  fpecified  in  the  fame  charter ;  and  if  the  charter 
**  of  the  death  of  a  man  be  alleged  before  any  juftices,  in  which 
**  it  is  not  fpecified  that  the  party  was  murdered  or  flain  by  await, 
**  aflault,  or  malice  prepenfed,  the  fame  juftices  fliall  inquire  by 
•*  a  good  inqueft  of  the  vifne  where  the  dead  was  flain,  if  he 
"  were  murdered  or  flain  by  await,  i5fc.  and  if  they  find  that 
*«  he  was  murdered  or  flain  by  await,  i^c.  the  charter  fliall  be 
«  dlfallowed." 

It  hath  been  formerly  often  adjudged,  that  murder  might  be  Sid.  36^. 
pardoned  under  the  general  defcrlptlon  of  a  felonious  killing,  with  ^^g°|]^'^^|' 
a  claufe  of  non  obflante;  but  by  W.  &'  M.  feff.  2.  c.  2.  It  Is  declared,  ^  j^yj!  37. 
^hat  no  difpenfation  by  non  obflante  of  or  to  any  faiute  fball  he 
alloived, 

U  2  But 
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a  Keb.  363.  But  pardons  of  manflaughter  remain  as  they  were  at  common 
4-'5;  law,  and  therefore  the  pardon  of  the  felonious  killing  of  J.  S. 

a  fonf  rbf'    may  be  pleaded  to  an  indi£lment  of  manflaughter  in  killing  him : 
but  wheie  fuch  a  pardon  is  pleaded  to  a  coroner's  inqueft  of  man- 
flaughter, the  court  may  refufe  to  allow  it,  till  the  fa6l  be  found 
manflaughter  by  a  jury  directed  by  a  higher  court. 
Dyer,  qo.  If  a  general  adi  exprefsly  pardon  petit  treafons,  and  except 

pi.  4.  £35.     murders,  it  cannot  be  avoided  by  indi£ling  a  perfon  guilty  of  petit 
6'co!'ii.      treafon  for  murder  only,  omitting  the  word  proditorie ;  for  the  lefs 
offence  being  included  in  the  greater  is  pardoned  by  the  pardon  of 
it ;  and  therefore  fuch  an  exception  of  murder  is  to  be  intended 
of  fuch  murder  only  as  is  fpecially  fo  called,  and  doth  not  amount 
to  petit  treafon. 
Lev.  S.  120.       Neither  doth  the  exception  of  murder  in  a  general  zA  of  par- 
Sid.  750.      don  of  all  felonies  extend  to  zfclff  de  fe ;  for  though  his  offence  be 
-  ^\'     '       in  flridlnefs  murder,  yet  in  common  fpeech,  according  to  which 
flatutes  are  commonly  expounded,  it  is  generally  underflood  as  a 
diilln£l:  offence,  the  word  murder  feeming prima  Jhcie  to  import  the 
murder  of  another. 
Plow.  401.        It  is  faid,  that  a  general  a£l  of  pardon  of  all  felonies,  mifde- 
Coie's  cafe,    mefnours,  and  other  things  done  before  fuch  a  day,  pardons  a  ho- 
P^c.  "'26.    filicide  from  a  wound  before  the  day,  whereof  the  party  died  not 
Dyer, ^9.      till  after  ;  becaufe  the  flroke  being  pardoned,  the  effetts  of  it  arc 
f^i  ^5-  confequently  pardoned  *. 

Icny  has  its  commencement  before  the  pardon  takes  place,  but  not  itj  compiCtion,  the  pardon  /hall  ope- 
ra e  in  favour  of  the  prifoner,  as  it  would  have  done  had  the  felony  been  complete  before  the  pardon.- 
This  is  the  true  fenfe  of  the  doftrine  in  Cole's  cafe.  Nicholas's  cafe,  174^,  Foft.  64.— But,  if  a 
man  gives  a  flroke,  or  poifon,  (which,  till  death  enfues  upon  it,  h  only  a  mifdemeanour)  and  a  pardon 
h  granted  to  all  mifdcmeanours,  6iC,  but  nat  of  murder  or  poifoning,  and  a^'terwaids  the  party  dies,  the 
felony  is  not  f  aidoned.  Id. 

Lev.  ic6.  It  is  faid,  that  a  pardon  of  all  mifprifions,  trefpafTes,  offences, 

^'Ij^ri'i     ^"^  contempts,  will  pardon  a  contempt  in  making  a  falfe  return, 

and  a  llriking  in  lVeJtminJ}er-'hallf  and  barratry,  and  even  tl  pramu- 

jtire.     Alfo,  it  is  laid  down  in  general,  that  it  will  pardon  any 

crime  which  Is  not  capital. 

4Hai.  Hifl:.       If  A.  be  indicied  of  piracy,  and  refufmg  to  plead  have  judg- 

^■'^Af^^      ment  oi  peltie  fort  &  dure^  and  by  the  general  pardon  piracies  are 

Pycr, -08.     excepted,  but  the  judgment  oi  peine  fort   iff  dure   is    pardoned 

».  by  the  general  words  of  ail  contempts  ;  quccre  whether  he  may 

be  arraigned  for  any  other   piracy  ;    but,  by  the  better  opinion, 

he  may  be  arraigned  of  any  other  piracy  committed  before  that 

award. 


(E)  Whether  a  Pardon  may  be  conditional. 


tT  feems  agreed,  that  the  king  may  extend  his  mercy  on  what 
-■•   terms  he  pleafes,  and,  confequently,  may  annex  to  his  pardon 


Co.  L^t. 

ft7+.  b. 

P.  c.  c.  37.  any  condition  that  he  thinks  fit,    whether  precedent  or   fubfe- 
%  45-  quent,  on  the  performance  whereof  the  validity  of  the  pardon 

will  depend. 

Alfo, 
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Alfo,  it  hath  been  held,  that  in  every  pardon  for  a  capital  of-  Moor,  pi. 
fence,  where  the   party  was  obliged  to  give  fecurity,  there  is  a  *^^- 
condition  in  law  annexed  to  fuch  pardon,  fo  that  if  he  forfeits  fuch  pardor°e7of 
recognizance,  his  pardon  becomes  void,  and  he  may  be  taken  and  fdony  may 
executed  on  the  firfl  judgment  *.  '»'"-  ''°'^"''  "» 

^       °  their  good 

behaviour  Tor  feven  years.     5  W.  &  M.  c.  13.  which  -vide  fofi, 

(F)  Who  may  take  Advantage  of  a  Pardon,  and  to 
Vv^hom  it  fhall  be  faid  to  extend. 

XjOtwithftanding  all  felonies  are  feveral,  yet  the  felony  of  one  Cro.  E!'«. 
'^^    man  may  be  fo  far  dependant  on  that  of  another,  that  the  ^°'  3'- 
pardon  of  the  one  will  neceflarily  enure  to  the  benefit  of  the  y\"\}^' 
other  ;  as,  where  the  principal  is  allowed  his  pardon  before  his  2  Hiwk. 
Conviction,  in  which  cafe  the  acceflary  may  by  a  neceffary  confe-  ^'  ^'  '^'  37- 
quence  take  benefit  of  it  j  becaufe  he  cannot  be  arraigned  till  the 
principal  is  convi<Sled. 

Where  a  man  is  bound  to  the  king  as  furety  for  another's  debt,  2  Hawk. 
it  is  clear,  that  the  difcharge  of  the  principal  is  a  difcharge  of  the  ^'-  ^'  *=•  37» 
furety ;  but  where  a  man  is  bound  to  the  king  for  another's  per-  ^    ^' 
formance  of  a  futui'e  a£t,  the  difcharging  of  the  other  from  fuch 
future  a£t  will  not  difcharge  the  furety.     But  quare  if  both  had 
been  bound,  and  the  fubjedl  no  way  interefttd  in  the  matter. 

The  pardon  of  ^.,  B.,  and  C.  of  all  felonies  by  them  done,  with-  Dyer,  34. 
out  adding  or  any  of  them,  is  void  ;  for  it  fuppofes  them  jointly  ^'j'*. 
guilty,  and  extends  to  none  but  joint  felonies,  whereas  all  felony  p.  c.  c.  37* 
is  feveral  in  each  offender,  and  cannot  be  joint.  ^  H- 


(G)  In  what  Manner  a  Pardon  is  to  be  taken  Ad- 
vantage of:  And  herein, 

I.  In  v/hat  Manner  a  general  Pardon  by  Parliament  is  to  be  taken 
Advantage  of. 

TJl  EREIN  we  mud  firfl:  obferve  a  difference  between  a  pardon  2  Hawk, 
"■-^    by  parliament  and  that  under  the  great  feal  j  that  as  to  par-  ^-  ^'  '^'  57* 
don  by  (a)  parliament,  the  fame  cannot  be  waived,  becaufe  no  one  ^^^  liuta 
by  his  admittance  can  give  the  court  a  power  to  punifh  him,  where  coronation 
it  judicially  appears  there  is  no  law  to  do  it  j  but  a  man  may  ll^fbrtllTe" 
waive  a  pardon  under  the  great  feal,  by  pleading  other  matter,  advantage 
without  taking  any  notice  of  it.  '  >  '"'^^^  '^^ 

be  taken  out  and  pleaded  under  the  great  feal.     i^cb.  7C7. 

If  the  body  of  a  general  a£l  of  pardon  either  except  divers  per-  2  Hawk, 

fons  by  name,  or  except  all  who  come  under  a  general  defcrip-  ^'(^' l'^^"^' 

tion,  as,  all  who  adhered  to  J.  5.,  the  court  is  not  bound  (neither  levL-rai  au- 

ought  it,  as  fome  fay,)  to  give  any  one  the  advantage  of  ic,  unlels  diorities 

he  plead  it,  and  (hew,  in  the  firfl.  cafe,  that  he  is  not  one  of  the  ''^^'^e  «''«<*' 
perfons  excepted,  and  in  the  other,  that  he  is  not  included  in  fuch 

U  3  defcription  j 
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defcripiion  ;  neither  will  it  be  fafe  for  him,  if  he  be  of  the  fame 
name  with  one  of  thofe  excepted  by  name,  to  aver,  that  he  is  not 
one  of  the  perfons  excepted  by  name,  without  adding,  that  he  is 
a  different  perfon  from  fuch  other  of  the  fame  name.    But,  if  the 
body  of  the  llatute  except  one  perfon  only,  or,  if  it  be  general  as 
to  all,  and  afterwards  fome  be  excepted  in  the  provifoes,  it  may 
be  pleaded,  as  fome  fay,  without  any  averment  that  he  who  pleads 
it  is  not  one  of  the  perfons  excepted,  is'c.  and  the  exceptions  ought 
to  be  fhewn  on  the  other  fide. 
Noy,  100.         Alfo,  where  a  general  a£l:  of  pardon  excepts  certain  kinds  of 
^^\\^ ^ c      crimes,  there  is  no  need  to  aver,  that  the  crime  whereof  a  perfon 
Car.  449.  '  is  indidled  is  not  one  of  fuch  excepted  crimes,  but  the  court 
Moor,  6ao.    ought  judicially  to  take  notice,  whether  it  be  excepted  or  not. 
Cro.  Eiiz.  Alfo,  where  fuch  a  ftatute  excepts  only  one  particular  perfon,  it 

'V'     fi      ^^^^^  been  faid,  that  there  is  no  need  of  an  averment  that  a  perfon 
jon.  2  .     jn^ij^g J  jg  j^Qf.  f^^JJ  perfon,  but  that  the  court  is  to  take  notice 
whether  he  be  or  not, 

2.  In  what  Manner  a  particular  Pardon  under  the  Great  Seal  is 
to  be  taken  Advantage  of. 

Cro.  Eliz.  The  party,  as  hath  been  obferved,  muft  infift  on  the  benefit  of 
'53-  this  kind  of  pardon  -,  and  therefore  it  hath  been  held  to  be  error, 

to  allow  a  man  the  benefit  of  a  pardon  under  the  great  feal,  unlefs 

he  plead  it. 

2  Hawk.  He  who  pleads  fuch  a  pardon  ought  to  produce  it  {a)fuh  pede 
p.c.  c.  V-  figilli ;  becaufe  it  is  prefumed  to  be  in  his  cuftody,  and  the  pro- 
(fl)  That  it  perty  of  it  belongs  to  him.  Yet,  if  a  man  pleads  fuch  pardon 
is  fufficient  without  producing  it,  it  feems,  that  the  court  may  indulge  him  a 
to  plead  and   f^rtj^gr  day  to  put  in  a  better  plea. 

Ihew  the  ex-  '         -^  * 

empiification  of  the  paidon,  &c.  becaufe  fuch  exemplificattcn  is  exprefsly  within  the  13  Eliz.  c.  6. 

5  Co.  53.     Carth.  13S.  cited. 

3  inft.  440.  If  there  be  a  variance  between  the  pardon  and  record  of  con- 
Roli^Rep'  virion,  ^c.  yet,  if  there  be  no  repugnancy  to  intend  that  the 
363.  fame  perfon  is  meant  in  both,  it  may  be  fupplied  by  a  proper  aver- 
Dyer,  34.      ment ;  as,   if  he  be  called  J.  S.  gentleman  in  the  one,  and  J.  5. 

yeoman  in  the  other  ;  or  B.  the  father  in  the  one,  and  B.  the  fon 
of  l^.  in  the  other  ;  or,  if  tm  ftroke  which  caufed  the  death  of 
jf-  S.  &c.  be  fuppofed  to  have  been  given  on  the  fecond  of  Atigujl 
in  the  one,  and  on  the  third  in  the  other  :  alfo,  if  fuch  variant 
pardon  be  pleaded  without  fuch  averment,  the  court  may  give  the 
party  a  farther  day  to  perfecl  his  plea, 
a  Hawk.  It  feems,  that  fuch  pardon  cannot  be  pleaded  after  the  general 

p.^c.  c.  37.  ifTue,  unlefs  it  be  of  a  date  fubfequent  to  the  pleading  of  it  -,  be- 
'*  caufe  the  making  defence,  without  taking  any  notice  of  the  par- 

don, feems  to  amount  to  a  waiver  of  it.     And  quxre  if  a  pardon 
can  be  pleaded  at  the  fame  time  with  the  general  iflue. 
a  Hawk.  The  party  is  not  bound  to  lay  the  (Irefs  cf  his  cafe  on  any 

R  c.  c.  37.  particular  claufe  of  the  pardon,  but  may  take  advantage  of  the 
^     '  whole. 

After 
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After  an  amerciament  in  the  King's  Bench  is  eftreated  into  the  2  Hawk. 
Exchequer,  and  the  party  hath  infilled  on  a  pardon  there,  and  been  ^'/"  *^'  27' 
denied   any  benefit  of  it,  he  may  be  brcrig';!:  by  habeas  corpus  cum 
caujd  to  the  King's  Bench,  becaufe  the  record  remains  there,  and 
plead  his  pardon  ;  and  if  it  be  adjudged  fufficient,  have  zfuperfedeas 
to  the  barons. 

While  the  ftatute   10  E.  3.  c.  2.  flood  in  force,   no  pardon  of  Plow. 502. 
(fl)  felony  could  be  allowed,  without  a  writ  of  allowance,  teftify-  ^"^•4'' 
ing,   that  the  party  had  found  fureties  according  to  that  ftatute.  Caith.izi. 
But  this  is  now  repealed  by  5  ^  6  W.  3.  c.  13.  which  provides,  (rt)Biitthere 
*'  That  the   iuftices,  before  whom  a  pardon  of  felony  fliall  be  "^^^  **4.^ 
*'  pleaded,  may  ni  difcretion  remand  or  commit  the  party  to  pri-  tbr  fuch 
**  fon  till  he  fliall  enter  into  a  recognizance,   with  two  fufficient  writ  upon  a 
*'  fureties,    for  the  good  behaviour  for  any  time  not  exceeding  l^U^^  ° 
*'  feven  years  j  provided  that,  if  fuch  perfon  be  an  infant  or  feme  cro.  Eliz* 
*'  covert,  it  ftiall  be  fufficient  to  find  two  fureties,  who  fliall  enter  ^H- 
**  into  a  recognizance  for  his  or  her  being  of  the  good  behaviour  #  There  has 

**    as  aforefaid  *.  not  been  any 

inftance  fince  this  ftatute  (as  it  is  faid)  of  the  court's  requiring  recognizance  for  the  good  behaviour  of  a 
perfon  pardoned  for  murder.     Rex  v.  Chetwynd,  a  Stra.  1203. 

The  judges  may  infill  on  the  ufual  fee  of  gloves  to  themfelves  a  Jon.  56. 

and  officers,  before  they  allow  a  pardon.  Kdi1v^\*i: 

i     Where  a  prifoner  hath  »  pardon  to  plead,  and  any  difficulty  arife  3  ^^^-  ='9* 

thereon,  the  court  will  of  courfe  affign  him  counfel  f.  j"    '-  ^  P"" 

'  t)  I  don  tor  a 

mifdemeanour,  ihz  defendant  fliail  not  be  put  to  the  bar,  nor  plead  it  on  his  knees.     Rex  v.  Hales, 

2  Stra.  816. Defendant  in  an  information  for  maihem  flia'.l  have  the  benefit  of  an  a6l  of  grace, 

though  he  did  not  infill  on  it  at  his  trial ;   but  /Iiall  pay  profecutor  full  colts.     Rex  v    Haines,   i  Wilf. 

214. [The  mode  of  taking  advantage  of  a  pjrdon  upon  the  circuits  and  at  the  Old  Bailey  is,  to 

procure  the  King's  fjgn  manual  or  privy  feal,  fignifying  his  Majelly's  intention  to  aftbrd  a  pardon  to  the 
prifoner  either  abfolutely  or  conditionally  as  the  cafe  may  be,  and  diredling  the  juftices  of  tue  gaol  deli- 
very to  bail  him,  on  his  entering  into  a  recognizance  to  appear  and  plead  the  next  general  p.iidon  that 
fhall  come  out.  This  m.tndate  the  juftices  obey  ;  taking  lecurity,  if  the  pardon  is  conuicional,  for  the 
performance  of  the  ftipulations  on  which  it  is  granted,  aiid  afterwards  ill'uing  their  warrant  to  the  gaoler 
for  his  difcharge.     i  151.  Rep.  479.     a  Bl.  Rep.  797.] 

(H)   The  EfFedls  and   Gonfequences  of  a  Pardon, 
and  to  what  the  Party  fhall  be  reftored. 

T  T  feems  agreed,  that  a  pardon  of  treafon  or  felony,  even  after  Hob.  67. 
-'■  an  attainder,  fo   far  clears  the  party  from  the  infamy  and  all  ^^-    ^^^J^» 
other  confequences  thereof,  that  he  may  have  an  a6lion  againft  ^br.  87. 
any  who  ffiall  afterwards  call  him  traitor  or  felon  j  for  the  pardon  Raym.23. 
makes  him  as  it  were  a  new  man. 

Alfo,  a  pardon  reftores  a  man  to  his  credit,  fo  as  to  enable  him  2  Hah^Hift. 
to  be  a  witnefs  :  but  yet  his  credit  mull  be  left  to  the  jury.  th\XiZ^* 

And  it  hath  been  admitted,  that  the  king's  pardon  of  the  burn-  2  Hawk, 

ing  of  the  hand  on  a  convi6lion  of  manllaughter  hath  the  fame  .'    ■^*^*  37« 
effedl,  as  to  this  purpofc,  as  the  burning  would  have  had,  which 
is  agreed  to  reftore  the  party  to  his  credit. 

Bat,  it  hath  been  adjudged,  that  a  pardon  is  of  no  manner  of  a  Hawk. 

force,  as  to  cliis  purpofc,  till  it  have  palled  the  gceat  fcaL  r '^p'  ''•^^* 

U  4  Vk        ' 
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Hob.  67. 
iz. 


2  Hawk. 
P.  C.  c.  37. 

[(j)  But 
now  the  id 
takes  effeft 
only  from 
the  day  it 
recei\es  the 
royal  allent, 
unlcfs  ano- 
ther pe:iod 
of  com- 
mencement 
be  provided 
by  the  aft. 
St.  3  3  G.  3. 
c.  13.J 

Lev.  8.  120. 
a  Mod.  53. 
Saund.  2bz. 

3  Mod.  loi. 

Sid.  167. 
Saund.  362. 
Lev.  120. 


Owen,  87. 
Hetl   104. 
Co-Lit. 120. 
3  Bulft.  50, 
91. 
3lnft.  154. 


Co.  Lit.  8. 

Kal.  Hi  ft. 

P.C.358. 


Noy,  170. 
Co.  Lit.  391 
Hal.  Hid. 
P.C.358. 


Hal.  Hid. 

P.C.3S8. 


Parnom 

It  is  faid,  that  the  pardon  of  a  felony  will  not  make  an  arreft 
for  it  by  one  who  did  not  know  of  the  pardon  unlawful ;  becaufe 
fuch  arrefts,  being  for  the  publick  good,  are  to  be  favoured,  and 
therefore  (hall  not  be  aftionable  by  reafon  of  fuch  a  pardon,  as 
fcandalous  words  (hall  be,  becaufe  they  deferve  no  favour. 

If  a  man  be  convicted  or  deprived,  or  otherwife  puniftied  for  an 
offence  during  a  fefiion  of  parliament,  and  at  the  fame  feflion  an 
adt  pafs  which  pardons  the  offence,  it  feeras  agreed,  that  the  con- 
vi£lion  or  deprivation,  ^c.  are  ipJofaBo  avoided ;  becaufe  the  acl 
taking  effect  from  the  firft  day  of  the  feffion(fl),  it  now  appears, 
that  the  offence  was  pardoned  at  the  time  of  the  convidlion,  ^V. 
Alfo  it  harh  been  adjudged,  that  where  an  adl  of  parliament  ex- 
prefsly  pardons  fuch  and  fuch  crimes  from  a  certain  day  before  the 
feffions,  it  thereby  avoids  all  convi£tions  and  deprivations,  and 
awards  of  cods  and  amerciaments,  l3c.  for  fuch  crimes,  whether 
fuch  convidlions,  l^c.  were  before  or  after  the  feffion ;  becaufe  it 
appears  to  be  the  intent  of  the  parliament  that  fuch  crimes  fhall  no 
way  be  punidied,  which  cannot  take  effect,  if  fuch  convic- 
tions, ^c.   continue  in  force. 

But  as  no  pardon  from  the  king  (hall  devefl;  any  intereft  vefted 
in  the  fubje^l ;  fo  neither  (hall  it,  without  words  of  reftitution, 
even  devefl  any  thing  from  the  king.  Yet,  a  pardon  prior  to  a 
convi£lion  (hall  prevent  all  forfeitures  of  lands  or  goods. 

It  hath  been  adjudged,  that  the  releafe  of  all  judgments  and 
executions  in  a  general  pardon  extends  to  debts  due  to  the  king 
by  affignment  or  forfeiture ;  and  that  it  doth  not  reftore  them  to 
him  who  affigned  or  forfeited  them,  but  extinguifties  them  in  the 
hands  of  the  debtor. 

It  feems  agreed,  that  notwithftanding  the  king's  pardon  to  a 
fimonift  coming  into  church  contrary  to  the  purport  of  31  Eliz, 
c.  6.,  or  to  an  officer  coming  into  his  office  by  a  corrupt  bargain 
contrary  to  the  purport  of  5  ^  6  -£".  6.  c.  16.,  may  fave  fuch  clerk 
or  officer  from  any  criminal  profecution  in  refpeft  of  the  corrupt 
bargain  ;  yet,  fliall  it  not  enable  the  clerk  to  hold  the  church,  nor 
the  officer  to  retain  the  office,  becaufe  they  are  abfolutely  difabled 
by  ftatute. 

A  reftitution  of  blood,  in  its  true  nature  and  extent,  can  only 
be  by  a£l:  of  parliament ;  and  therefore  if  a  m.an  attainted  be  par- 
doned by  aft  of  parliament,  he  is  totally  reftored  and  inheritable 
to  all  perfons  :  but,  if  he  be  pardoned  by  charter,  he  may  thence- 
forth purchafe  lands,  but  cannot  inherit  his  former  relations ;  for 
the  king's  charter  cannot  alter  or  take  away  the  right  of  others,  or 
reftore  the  relation  that  was  loft. 

If  a  man  be  attainted,  and  after  pardoned  by  charter,  the  child- 

'  ren  born  before  fuch  pardon  {hall  not  inherit  •,  but  if  they  fail,  the 

children  born  after  fuch  pardon  may  inherit  him  ;  for  the  pardon 

makes  him  capable  of  new  relations  as  well  as  of  new  purchafes, 

though  all  the  old  legal  benefits  and  relations  are  loft. 

Reftitutions  by  parliament  are  of  two  kinds;  one  a  reftitution 
only  in  blood,  which  only  removes  the  corruption  thereof,  but  re- 
(lores  not  to  the  party  attaint,  or  his  heirs,  the  manors  or  honours 

lolt 


loflby  tlie  attainder,  unlefs  it  fpecially  extend  to  it;  the  other  Is 
a  general  reflitution,  not  only  in  blood,  but  to  the  lands,  i^c.  of  the 
party  attaint. 

A  reftitution  in  blood  may  be  fpecial  and  qualified ;  but,  Hal.  Hlft. 
generally,  a  reftitution  in  blood  is  conftrued  liberally  and  exten-  ^-  ^-  35*- 
iively. 

ji.  hath  iflue  B.  a  fon,  and  is  attaint  of  treafon  and  dies ',  B.  3  Inft  231- 
purchafeth  lands  in  fee-fimple ;  B.  by  parliament  is  reftored  only  p"''  ^*** 
in  blood,  and  enabled  as  well  as  heir  to  A.  as  to  all  other  collateral     *  *25  -9* 
and  lineal  anceftors,  provided  it  (hall  not  reftore  B.  to  any  of  the 
lands  of  ^.  forfeited  by  the  attainder :  B.  dies  without  iflue  :  ic 
was  ruled,  that  the  lands  of  B.  fhail  defcend  to  the  fiilers  of  A., 
as  aunts  and  collateral  heirs  of  B.      \Ji,  Becaufe  the  corruption  of 
blood  by  the  attainder  is  removed  by  the  reftitution.     idly^  Al- 
though the  words  of  the  adl  of  reftitution  be  to  reftore  B.  only 
as  heir  to  A.^  k2jc.  yet  this  doth  not  only  remove  the  corruption, 
and  reftore  him  and  his  lineal  heirs  in  blood,  but  alfo  his  collateral 
heirs,  and  removes  that  impediment  which  would  have  hindered 
the  defcent  to  them. 


i&auper* 


(A)  Of  the  Right  to  fue  hi  forma  Pauperis^  and  the 
Manner  of  Admittance. 

(B)  Whether  a  Defendant  may  be  allowed  to  defend, 
as  well  as  a  Plaintiff  to  fue  in  forma  Pauperis, 

(C)  In  what  Cafes  to  be  fo  admitted. 

(D)  In  w^hat  Cafes  to  be  difpaupered,  and  to  pay 
Cofts. 


(A)  Of  the  Right  to  fue  in  forma  Pauperis^  and  the 
Manner  of  Admittance. 

BY  the  \\Hen.  7.  c.  12.  it  is  enafted  in  the  words  following, 
"  Prayen  the  Commons  in  this  prefent  parliament  aflembled, 
**  that  where  the  king  our  fovereign  lord,  of  his  moft  gracious  dif- 
*'  pofition,  willeth  and  intendeth  indifferent  juftice  to  be  had  and 
**  miniftered  according  to  his  common  laws  to  ail  his  true  fubjecls, 

c  **  as 


2gS  Pauper. 

"  as  well  to  the  poor  as  rich,  which  poor  fubje£ls  be  not  of  ability 
*'  ne  power  to  fae  according  to  the  laws  of  this  lirnd,  for  the 
**  redrefs  of  injuries  and  wrongs  to  them  daily  done,  as  well  con- 
**  cerning  their  perfons  and  their  inheritance  as  other  caufes ;  for 
<'  remedy  whereof,  in  the  behr.'t  of  the  poor  perfons  of  this  land 
<'  not  able  to  fue  for  their  remcJy  after  the  courfe  of  the  com- 
<'  mon  law,  be  it  ordained  and  enabled,  that  every  poor  perfon 
*'  or  perfons,  which  have  or  hereafter  fhall  have  caufe  of  action 
*'  or  a£lions  againft  any  perfon  or  perfons  within  this  realm,  {hall 
*'  have,  by  the  difcretion  of  the  chancellour  of  this  realm  for  the 
*'  time  being,  writ  or  writs  original  and  writs  of/ubpxna,  accord- 
*'  ing  to  the  nature  of  their  caufes,  therefore  nothing  paying  to 
*'  your  highnefs  for  the  feals  of  the  fame,  nor  to  any  perfon  for 
"  the  writing  of  the  fame  writs  to  be  hereafter  fued  ;  and  that  the 
**  faid  chancellour  for  the  time  being  fhall  affign  fuch  of  the 
"  clerks,  which  Ihall  do  and  ufe  the  making  and  writing  of  the 
*'  fame  writs,  to  write  the  fame  ready  to  be  fealed  ;  and  alfo 
**  learned  counfel  and  attornies  for  the  fame,  without  any  reward 
**  taking  therefore  ;  and  after  the  faid  writ  or  writs  be  returned,  if 
*'  it  be  before  the  king  In  his  bench,  the  juftices  there  ihall  aflign 
*'  to  the  fame  poor  perfon  or  perfons'  counfel  learned,  by  their 
<'  difcretions,  which  fhall  give  their  counfel,  nothing  taking  for 
**  the  fame  ;  and  likewife  the  juftices  (hall  appoint  attorney  and 
*'  attornies  for  the  fame  poor  perfon  or  perfons,  and  all  other 
**  officers  requifite  and  necefiary  to  be  had  for  the  fpeed  of  the 
**  faid  fuits  to  be  had  and  made,  which  fhall  do  their  duties  with- 
**  out  any  rev/ard  for  their  counfels,  help,  and  bufinefs  In  the  fame  ; 
**  and  the  fame  law  and  order  fhall  be  obferved  and  kept  of  all 
*'  fuch  fuits  to  be  made  afore  the  king's  Juftice  of  his  Common 
"  Place  and  Barons  of  his  Exchequer,  and  all  other  Juftices  in  the 
*'  court  of  record  v/here  any  fuch  fuit  fhall  be." 
Lil.  Reg.  Before  a  perfon  is  admitted  to  ixxQ  in  forma  pauperisyhe.  muft 

x}\  Th  ^^^^  ^  counfcl's  hand  to  his  petition,  certifying  the  judge  to  whom 
fame  is  ne-  the  petition  is  diredted,  that  he  conceives  the  petitioner  hath  good 
ceffary  to  caufe  of  a£tion  [a):  he  muft  alfo  annex  an  affidavit  {b)  to  his  peti- 
entitiepro-    ^.j^j^    ^j^^j.  j^g  jg  ^^^  worth  c/.  all  his  debts  paid,  except  wearing 

fecutors  to  iii-.i  ,  •  n- 

profecute       apparel  and  his  right  to  the  matter  in  queition. 

in  forma  pauferh.  3  Burr.  130B.  [b)  This  affidavit  muft  be  made  by  the  party  himfelf,  not  by  a 
third  perfon.     Wilkinfon  v.  Belfiier,  z  Br.  Ch.  Rep.  272. J 

s  Salk.  507.       On  a  motion  to  difpauper  a  perfon  who  was  plaintiff  in  an 

P'"'^-  a6lion  becaufe  he  had  a  living  of  ^ol.  per  annum;  Turton  and 

Gould,  Juftices,  were  againft  it,  becaufe  he  fwore  he  was  in  debt 

more  than  it  was  worth ;  but  Holty  C.  J.  differed  from  them  ;  for 

his  being  indebted,  or  his  eftate  being  mortgaged.  Is  no  reafon  5  it 

is  enough  that  he  has  a  confitierable  eftate  in  poffeffion. 

Lil.  Reg.  A  perfon  admitted  to  fue  in  forma  pauperis  can  only  fue  in  that 

^33-  caufe  for  which  he  is  admitted  j  fo  that  if  any  other  caufe  arifes, 

he  muft  fue  de  novo  to  be  admitted,  &fic  toties  quoties. 
Gibfon  V.  fThe  admiffion  in  one  court  is  not  binding  on  the  officers  of 

M'Carty,      anotlicr  court  j  ar.d  therefore  if  an  iffue  out  of  Chancery  where  the 

*-*•  temp.  V  . 

Hard w.  311.  plauitltt 
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plaintifF  had  been  admitted  in  forma  pauperis,  comes  to  be  tried  in 
K.  B.y  he  muft  be  admitted  there  alfo. 

The  admiffion  to  fue  in  forma  pauperis  may  be  either  at  the  com-  Say.  Coas, 
mencement  of  the  fuit,  or  zkerwzvds  pendente  Hie.  „,.,.        90- 

3  Wilf.  24.     Andr.  306. 

A   perfon  fuing  m  forma  pauperis  is  not  entitled  to  the  iflue-  Codionv. 

money.]  ^      Hayman, 

^    -*  5  lertn  Rep.  509* 

(B)  Whether  a  Defendant  may  be  allowed  to  defend, 
as  v/ell  as  a  Defendant  to  fue  in  forma  Pauperis, 


1 


T  feems  that,  after  the  ftatutes  which  introduced  cofts,  neither 
plaintiffs  nor  defendants  could  fue  or  defend  in  forma  pauperis  j 
iox   that  would  be   a  means    of  depriving  the    other    party   of 
the  cofts  given  him  by  ftatute  ;  and  as  the  above  mentioned  ftatute 
1 1  77.  7.  c.  12.  enables  perfons  only  to  fue  as  paupers ;  and  as  the 
ftatute  23  H.  8.  c.  15.  hereafter  fet  forth,  excepts  only  plaintiffs 
who  are  paupers  from  paying  cofts,  it  feems,  that  a  defendant 
cannot  be  admitted  in  a  civil  a<Slion  to  defend  as  a  pauper.     But 
it  hath  been  {a)  adjudged,  that  a  perfon  may  be  admitted  to  defend  {a)  Pafch. 
an  indi6tment  in  forma  pauperis  for  a  mifdemeanour,  fuch  as  a  9  p*  2. 
confpiracy,  keeping  a  diforderly  houfe,  l^c,  for  in  fuch  proceed-  wright*. 
ings  there  being  no  cofts,  the  judges  have  a  difcretionary  power  of  a  Sua.  104?' 
admitting  or  refufing  them  by  the  common  law. 

Alfo  by  the  2Geo.  2.  c.  28.  §  8.  it  is  enafted,  *<  That  in  cafe 
**  any  perfon,  arrefted  and  imprifoned  by  virtue  of  any  writ  o£ 
<'  capias  or  information  relating  to  the  cuftoms,  ftiall  make  affida- 
*'  vit  before  the  judge  or  judges  of  fuch  court  where  fuch  a£lion 
<*  or  information  (hall  be  brought,  or  before  any  other  perfon  eom- 
*'  miffioned  by  fuch  court  to  take  affidavits,  that  he  is  not  worth, 
"  over  and  above  his  wearing  apparel,  the  fum  of  5/.  (which 
*'  affidavit  the  faid  judge  or  judges  of  fuch  court,  and  fuch  pe.^on 
**  fo  commiflioned,  is  and  are  hereby  authorifed  and  required  to 
<*  take),  and  fuch  perfon  (hall  thereupon  petition  fuch  court 
*<  to  be  admitted  to  defend  himfelf  againft  fuch  action  or 
*'  information  in  forma  pauperis^  that  then  the  judges  of  fuch 
*'  court  ftiall  according  to  their  difcretions  admit  fuch  perfon 
"  to  defend  himfelf  againft  fuch  adlion  or  information  in 
•<  the  fame  nianner,  and  with  the  fame  privileges,  as  the  judges 
**  of  fuch  court  are  by  law  diredled  and  authorifed  to  admit  poor 
**  fubjeils  to  commence  a£tions  for  the  recovery  of  their  right ; 
"  and  for  that  end  and  purpofe  it  ftiall  be  lawful  for  the  judges  of 
**  fuch  courts  to  affign  counfel  learned  in  the  law,  and  to  appoind 
*'  an  attorney  and  clerk  of  fuch  court  to  advife  and  carry  on  any 
*'  legal  defence  that  fuch  perfon  can  make  againft  fuch  action  or 
*'  information  ;  which  faid  counfel,  attorney  and  clerk  fo  afligned 
**  and  appointed,  is  and  are  hereby  required  to  give  his  and  their 
«  advice  and  afiiftance  to  fuch  perfon,  and  to  do  their  duties,  with- 
*•  out  fee  or  reward." 

[A  de» 
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Rex  V.  [A  defendant  upon  an  attachment  for  a  contempt  will  not  be 

Pearfon,       admitted  to  defend  in  forma  pauperis . 


a  Buir. 


^^S'v,  A  perfonconviaed  of  perjury,  and  outlawed  for  forgery,  was 

Morgan,       admitted,  no  caufe  being  fhewn  to  the  contrary,  to  plead  the  king's 
"  *" pardon  in  forma  pauperis.  ] 


a  Scr.  12^14- 


(C)  In  what  Cafes  to  be  fo  admitted. 

Lii.Rcg.  ]T  is  faid,  that  none  ought  to  be  admitted  to  fue  in  forma  paupe- 
63.3-  ftr       1  ^/j.  in  an  aftion  on  the  cafe  for  words. 

wld.  a6S.  Alfo  it  is  faid,  that  a  perfon  who  fues  in  forma  pauperis  ought 
ftr  North,  not  to  have  a  new  trial  granted  him  ;  becaufe  having  had  once  the 
l*ffhfsSnot  benefit  of  the  king's  juftice  he  ought  to  acquiefce  in  it*. 

difcretionary  in  the  court,  and  more  efpecially  if  the  plaintiff  will  eonfent  to  pay  the  colts  ? 

Mod.  j63.        And  it  is  faid,  that  paupers  ought  not  to  be  admitted  to  remove 

ttr  North,     caufes  out  of  inferior  courts,  but  ought  to  fatisfy  themfelves  with 

the  jurifdiclion  within  which  their  adions  properly  lie. 

(D)  In  what  Cafes  to  be  difpaupered,  and  to  pay 

Cofts. 

Ord.  Cur.  "D  Y  the  orders  of  the  courts,  if  the  party  admitted  to  fue  in  forma 
54.  jt>  pauperis  give  any  fee  or  reward  to  his  counfei  or  attorney,  or 

make  any  contra£l:  or  agreement  with  them,  he  Ihall  from  thence- 
forth be  difpaupered,  and  not  be  afterwards  admitted  again  in  that 
fuit  to  profecute  in  forma  pauperis. 
Ord.  Cur.         Alfo,  if  it  {hall  be  made  appear  to  the  court,  that  any  perfon 
95-  profecuting  in  forma  pauperis  hath  fold  or  contrafled  for  the  bene- 

fit of  the  fuit,  or  any  part  thereof,  while  the  fame  depends,  fuch 
caufe  (hall  be  from  thenceforth  totally  difmifled  the  court. 
2  Salk.  506.       It  is  faid,  that  if  a  pauper  gives  notice  of  trial,  and  does  not 
pi-  «•  proceed,  he  (hall  be  difpaupered. 

(<:)  Though  In  the  ftatute  232^.8.  c.  15.  there  is  a  provifion,  "  That 
lands  de-  «  whoevsi  fues  in  form  d  pauperis  Ihall  [a]  not  pay  cofts,  but  (hall 
fcend  tr.        „  fufFcr  fuch  Other  punifhment  as  the  judge  of  the  court  (hall 

him  af-er  i  •    i     r     » 

caufe  tried,      "    thuik  fit. 

jet  he  fhall  not  pay  cofts.     Mod.  Rep.  in  Law  and  Eq.  344. 

s  Saik.  506.  But,  notwithftanding  this  ftatute.  If  he  be  difpaupered  or  non* 
P'*  '•  fuited,  the  {h)  ufual  pra£l:ice  is  to  tax  the  cofts,  and  for  non-pay- 

(h)  Bu^t    '     inent  to  order  him  to  be  whipped. 

though  the  ufual  courfe  in  fuch  cafes  is  to  tax  the  cofts,  and,  if  not  paid,  to  whip  fhe  plaintiff;  yet, 
upon  confideration  of  the  circumftances  of  the  cafe,  it  is  in  the  difcretion  of  the  court  to  fpare  both. 
Sid.  261.  Andpfr  Holt,  C.  J.  on  motion  to  whip  a  pauper  who  had  been  nonfuited,  there  is  no  officer 
for  that  purpofe,  nor  did  he  ever  know  it  done.  2  Silk.  506.  pi.  i.  [In  Solomon  v.  Agnel,  Fortefc. 
"i^to.  it  was  holden,  th.it  a  pauper,  though  difpaupeted  fliould  not  pay  cofts  j  and  if  taken  in  executloa 
for  cofts,  he  fliould  be  difchugcd  on  motion.j 

A.  brought 
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A.  brought  a  bill  in  forma  pauperis^  to  which  the  defendant  put  Abr.  Eq. 
in  a  plea  and  demurrer,  which  were  both  over-ruled  ;  and  it  was  ^^5- 
infifted  upon,  that  he  Ihould  have  no  cofts,  being  at  none:  but  piced! 
my  Lord  Somers,  after  long  deb/ite  and  inquiry  of  all  the  ancient  Chan.  219, 
counfel  and  clerks,  who  agreed  that  he  fhould  have  cofts,  ordered  ^hereapau. 
him  his  cofts  [a)  like  other  fuitors ;  for  though  he  is  at  no  cofts,  d!cree*tore! 
or  but  fmall  cofts,  yet  ihe  counfel  and  clerks  do  not  give  their  cover  with 
labour  to  the  defendant,  but  to  the  pauper.  J^^l^;' '-  ^^s 

*        *  held  on  mo- 

tion per  curiam  to  be  unreafonable,  that  any  one  fhould  have  more  cofts  than  he  was  out  of  pocket :  and 
thereupon  ordered  the  plaintiff  aiid  his  foiicitor  to  make  oath  before  the  Mafter,  and  what  they  fworc 

they  had  paid,   or  were  to  pay,  was  to  be  allowed,  but  no  farther. Cods  cannot  be  given  aaainft  a 

pauper  leflbr  of  the  plaintiff,  for  not  going  on  to  triil  ;  if  vexatious,  ha  may  be  difpaupered.  Nokes  v. 
Watts,  Fort.  319.  3  Wilf.  24.  3.  C.  i  Str.  4:0.  S.  C.  ccvfr.  [Unlefs  the  pauper's  condudt  ap- 
pears to  have  been  vexatious,  the  court  will  not  ftay  the  proceedings  in  a  fecond  a(ftion,  until  the  coftf 
are  paid  of  anonfuit  in  a  prior  one  for  the  fame  caufe.  Winter  v.  Slow,  2  Str.  878.  Brittain  v.  Gren- 
ville.  Id.  1121.  3  Wilf.  24.,  but  where  the  cofts  of  a  former  nonfuit  in  trefpafs  were  n-jt  paid,  the 
court,  though  no  circumftances  of  vexation  were  ftated,  ftaid  the  proceedings,  notwithftandin^  the 
plaintiff  was  a  prifoner  st  the  time  of  bringing  the  fecond  aftion,  and  fued  in  forma  pauperis.  Wefton 
T.  Withers,  2  Term  Rep.  511.3 — If  a  pauper  is  nonfuited,  brings  a  fecond  action,  and  recovers,  the 
cofts  of  the  firft  fliall  not  be  dedufted  cut  of  the  recovery  in  the  fecond.  Butler  v.  Inneys,  2  Stra.  891.-^ 
If  pauper  gives  feveral  notices,  and  does  not  go  on  to  tria!,  the  court  w-ill  not  reftrain  him  from  going  an 
to  trial  till  he  has  paid  cofts  of  former  notices,  but  they  will  make  an  order  to  difpauper  him  tiijj. 
Taylor  v.  Lowe,  2  Str.  983.  [A  perfon  fuing  in  equity  in  forma  pauperis  ihall  not  amend  his  bill  by 
leaving  out  fome  of  the  defendants,  Wilkinfon  v.  Bellher,  2  Br.  Ch.  Rep.  272. ,  or  difmifs  it  as  acainll 
fome  of  them  without  pavment  of  cofts,  Pearfon  v.  Belfher,  3  Br.  Ch.  Rep.  87.;  nor  it  feems,  will  a 
party  be  protected  by  an  order  to  fue  in  ff,rma  pauperis  fioai  the  cofts  of  proceedings  previous  to  the  order. 
Mofel.  103.] 


i&erfur?. 


PE  R  JU  RY  by  the  common  law  feemeth  to  be  a  wilful  falfe  Hawk. P.c. 
oath  by  one  who,  being  lawfully  required  to  depofe  the  truth  ^-  ^9* 
in  any  proceeding  in  a  court  of  juftice,  fwears  abfolutely  in  a 
matter  of  fome  confequence  to  the  point  in  queftion,  whether  he 
be  believed  or  not. 

Subornation  of  perjury  by  the  common  law  is  an  offence  in  Roll.  Abr. 
procuring  a  man  to  take  a  falfe  oath  amounting  to  perjury,  who  1^''  57- 
adually  takes  fuch  oath-     But  it  feems  clear,  that  if  the  perfon,  cw!  jacV 
incited  to  take  fuch  an  oath,  do  not  actually  take  it,  the  perfon  by  158. 
whom  he  was  fo  incited  is  not  guilty  of  fubornation   of  perjury  j  ^  ^'°'  '^9^' 
yet  it  is  certain,  that  he  is  liable  to  be  punifhed,  not  only  by  fine,  Havv°k.p.'ci 
but  alfo  by  infamous  corporal  punilhment.  c.  69.  §  10. 

For  the  better  underftanding  the  nature  of  perjury,  we  fhall 
confider, 

(A)  What 
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(A)  What  It  is   by  the  Common  Law,  and  ho\T 
reftrained  and  punifhed. 

(B)  How  reftrained  and  punifhed  by  Statute. 
[(C)  How  charged  and  afligned.] 


(A)  What  it  is  by  the  Common  Law,   and  how 
reftrained  and  puniflied. 

5 Mod.  350.  J/?,  T  T  is  neceffary,  to  conftitute   the  ofFence  perjury,  that  the 
falfe  oath  be  taken  wilfully,  -viz.  with  fome  degree  of  deli- 
f  beration,  and  not  merely  owing  to  furprife  or  inadvertency,  or  a 
miftake  of  a  true  (late  of  the  queftion. 
Hawk.P.C.       2^/y,  The  oath  muft  be  taken  either  in  a  judicial  proceeding,  or 
c.  69.  §  y    in  fome  other  publick  proceeding  of  the  like  nature,  wherein  the 
authorities     king's  honour  or  intereft  are  concerned  ;  as,  before  commiffioners 
thers  cited,    appointed  by  the  king  to  inquire  of  the  forfeitures  of  his  tenants, 
or  of  defe£tive  titles  wanting  the  fupply  of  the  king's  patents.  But 
it  is  not  material,  whether  the   court,  in  which  a  falfe  oath  is 
taken,  be  a  court  of  record  or  not,  or,  whether  it  be  a  court  of 
common  law  or  a  court  of  equity,  or  civil  law,  t^fc.^  or,  whether 
the  oath  be  taken  in  the  face  of  the  court,  or  out  of  it  before  per- 
fons  authorized  to  examine  a  matter  depending  in  it  j  as,  before 
the  (herilFon  a  writ  of  inquiry,  t^c,  or,  whether  it  be  taken  in 
relation  to  the  merits  of  a  caufe,  or  in  a  collateral  matter  -,  as, 
where  one,  who  offers  himfelf  to  be  bail  for  another,  fwears  that 
his  fubftance  is  greater  than  it  is,  tsfc.     But  neither  a  falfe  oath 
In  a  mere  private  matter,  as,  in  making  a  bargain,  tsfc  nor  the 
'breach  of  a  promiflbry  oath,   whether   publick  or   private,    are 
punifliable  as  perjury. 
Hawk.P.C.       3^/^,  The  oath  ought  to  be  taken  before  perfons  lawfully  au- 
e.  69.  §  4,    ti^orizgj^  to  adminifler  it ;  for  if  it  be  taken  before  perfons  a£ling 
merely  in  a  private  capacity,  or  before  perfons  pretending  to  a  le- 
gal authority  of  adminiftering  fuch  oath,  but  having  in  truth  no 
fuch  authority,  it  is  not  punifliable  as  perjury.     Yet,  a  falfe  oath 
taken  before  contimifiioners,  whofe  commifiion  at  the  time  is  in 
flriclnefs  determined  by  the  demife  of  the  king,  is  perjury,  if 
taken  before  fuch  time  as  the  commiflioners  had  notice  of  fuch 
demife  ;  for  it  would  be  of  the  utmoft  ill  confequence  in  fuch  cafe 
to  make  their  proceedings  wholly  void. 
Hawk.  P.C.       4ih/y,  The  oath  ought  to  be  taken  by  a  perfon  fworn  to  depofe 
c.  69.  §  5.    fj^g  truth  ;  and  therefore  a  falfe  verdidt  comes  not  under  the  no- 
tion of  a  perjury,  becaufe  the  jurors  fwear  not  to  depofe  the  truth, 
but  only  to  judge  truly  of  the  depofitions  of  others.     But  a  man 
may  be  as  well  perjured  by  an  oath  in  his  own  caufe,  as  in  an 

6  anfwer 


anfwer  in  Chancery,  or  in  an  anfwer  to  interrogatories  concerning 
a  contempt,  or  in  an  affidavit,  ^c.  as  by  an  oath  taken  by  him 
as  witnefs  in  another  caufe. 

^t/j/y,  It  is  not  material,  whether  the  thing  fworn  be  in  itfelf  Hawk.  p,c. 
true  or  falfe,  where  the  perfon  who  fwears  it  in  truth  knows  no-  "=-39'  §6. 
thing  of  it. 

6th/y,  The  oath  muft  be  taken  abfolutely  and  diredtly;  and  HawkP.c. 
therefore  if  a  man  only  fwears  as  he  thinks,  remembers,  or  be-  *^-  39*  §?• 
iieves,  he  cannot  be  guilty  of  perjury. 

'Jth/y,  The  thing  fworn  ought  to  be  fome  way  material ;  for  if  it  Hawk.  P.O. 
be  wholly  foreign  from  the  purpofe,  or  altogether  Immaterial,  and  <=.  39.  §  8. 
neither  any  way  pertinent  to  the  matter  in  queftion,  nor  tending  j^^^^  J^  ^* 
to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce  the  fary  thatit 
jury  to  give  the  readier  credit  to  the  fubflantial  part  of  the  evi-  appca""  to 
dence,  it  cannot  amount  to  perjury,  becaufe  it  is  wholly  idle  and  ^e^poinTf^ 
infignificant ;  as,  where  a  witnefs  hitroduces  his  evidence,  with  an  which  the 
impertinent  preamble  of  a  flory  concerning  previous  fa£ls,  no  way  f"^"  '^  P^""- 
relating  to  what  is  material,  and  is  guilty  of  a  falfity  as  to  fuch  maleriluo 
fa6ls.     But  it  feems  a  reafonable  opinion  (a),  that  a  witnefs  may  theiflue; 
be  guilty  of  perjury  In  refpe6l  to  a  falfe  oath  concerning  a  mere  ^J^ff't's 
circumftance,  if  fuch  oath  have  a  plain  tendency  to  corroborate  ftanthi'iy™" 
the  more  material  part  of  the  evidence  •,  as,  if  In  trefpafs  for  fpoll-  material,  It 
ing  the   plaintiff's  clofe  with  the   defendant's  fheep,  a  witnefs  ^^''.'  ^^  '"^- 
fwears  that  he  faw  fuch  a  number  of  the  defendant's  flieep  in  the  iLd.  Raym. 
clofe  ;  and  being  alked  how  he  knew  them  to  be  the  defendant's,  258.   Stiii 
fwears,  that  he  knew  them  by  fuch  a  mark,  which  he  knew  to  be  '^'i"  "  "^' 
the  defendant's,  where  in  truth  the  defendant  never  ufed  any  the  evidence 

fuch  mark.  be  material 

for  the 
plaintiff  to  recover  upon  ;  for  an  evidence  may  be  very  material,  a.id  yet  it  may  not  be  full  enough  to 
prove  dire£liy  the  point  in  queftion.     a  Ld.  Raym.  889.] 

Sthlyj  It  does  not  feem  material,  whether  the  falfe  oath  were  Hawk.  P.c. 
credited  or  not,  or  whether  the  party,  in  whofe  prejudice  it  was  *^'  39-  §9* 
taken,  M'ere  in  the  event  any  ways  damaged  by  it ;  for  the  profe- 
cutlon  is  not  grounded  on  the  damage  to  the  party,  but  on  the 
abufe  of  publick  juftlce. 


(B)  How  reftrained  and  punifhed  by  Statute. 

"DY  the  5  Eliz.  c.  9.  it  is  enadled,  *'  That  whoever  fliall  un- 
■*-'  "  lawfully  and  corruptly  procure  any  witnefs  or  v/Itnefles  by 
**  letters,  rewards,  promifes,  or  by  any  other  finlfter  and  unlaw- 
*'  ful  labour  or  means  v/hatfoever,  to  commit  any  wilful  and 
**  corrupt  perjury  in  any  matter  or  caufe  whatfoever  depending  in 
**  fuit  or  variance  by  any  writ,  a6lIon,  bill,  complaint,  or  Informa- 
**  tion  In  anywife  concerning  any  lands,  tenements,  or  hcredita- 
*'  ments,  or  goods,  chattels,  debts,  or  damages  In  any  of  the 
"  queen's  courts  of  Chancery,  Whitehall,  or  elfewhere,  within  any 
"  of  the  queen's  dominions  of  Ii>-ig!at:d  or  Wales,  or  tlie  I\Iarches 

"  of 
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«*  of  the  fame,  where  any  perfon  or  perfons  fiiall  have  authority, 
**  by  virtue  of  the  queen's  commifiion,  patent,  or  vi'rit,  to  hold 
"  plea  of  land,  or  to  examine,  hear,  or  determine  any  title  of 
'*  lands,  or  any  matter  or  witnelfes  concerning  the  title,  right,  or 
**  intereft  of  any  lands  or  tenements,  or  hereditaments,  or  in  any 
«*  of  the  king's  courts  of  record,  or  in  any  leet,  view  of  frank- 
*'  pledge,  or  law,  ancient  demefne  court,  hundred  court,  court 
*'  baron,  or  in  the  court  or  courts  of  the  ftannary  in  the  counties 
"  of  Devon  or  Coniiuall;  or  (liall  unlawfully  and  corruptly  pro- 
**  cure  or  fuborn  any  witnefs  or  witnefles,  who  Poall  be  fworn  to 
*'  X.t^xi'j  in  perpetuam  ret  memoriam,  fhall  for  I'uch  offence,  being 
"  thereof  lawfully  convicted  or  attainted,  forfeit  the  fum  of  40  /. 
"  And  if  any  fuch  offender,  fo  bfeing  convitEted  or  attainted,  fhall 
"  not  have  any  goods  or  chattels,  lands  or  tenements,  to  the  value 
"  of  40  /.,  that  then  every  fuch  perfon  (hall  fuffer  imprifonment 
*<  by  the  fpace  of  one  half  year,  without  bail  or  mainprife,  and 
"  ftand  upon  the  pillory  the  fpace  of  one  whole  hour  in  fome 
"  market  town  next  adjoining  to  the  place  where  the  offence  was 
"  committed,  in  open  market  there,  or  in  the  market  town  itfelf 
**  where  the  offence  was  committed." 

And  §  5.  it  is  further  enadled,  "  That  no  perfon,  being  fo 
**  convi£led  or  attainted,  fhall  from  thenceforth  be  received  as  a 
*<  witnefs  in  any  court  of  record  in  any  of  the  king's  dominions  of 
*'  England^  Wales ^  or  the  marches  of  the  fame,  till  fuch  judg- 
*'  ment  againft  him  fhall  be  reverfed  by  attaint,  or  otherwife,  and 
*'  that  upon  every  fuch  reverfal  the  party  grieved  fhall  recover 
**  damages  againit  the  party  who  did  procure  the  faid  judgment 
**  fo  reverfed  to  be  firft  given." 

And  §  6.  it  is  farther  ena6led,  "That  if  any  perfon  or  perfons 
*'  fhall  either  by  the  fubornation,  unlawful  procurement,  finifter 
**  perfualion,  or  means  of  any  other,  or  by  their  own  act,  confent, 
'*  or  agreement,  wilfully  and  corruptly  commit  any  manner  of  wil- 
*'  ful  perjury  by  his  or  their  depofflion  in  any  of  the  courts  before 
*'  mentioned,  or  being  examined  iti  perpetuam  ret  memoriam,  that 
•*  then  every  fuch  offender  being  duly  convitled  or  attainted  fhall 
**  forfeit  20  /.  and  have  imprifonment  by  the  fpace  of  fix  months, 
**  without  bail  or  mainprife,  and  the  oath  of  fuch  offender  fhall 
'*  not  from  thenceforth  be  received  in  any  court  of  record  in 
*'  England  or  Wales,  until  fuch  judgment  fhall  be  reverfed,  ^c, 
**  on  which  reverfal  the  party  grieved  fhall  recover  damages  in  the 
*'  manner  before  mentioned." 

And  §  7.  it  is  farther  ena£led,  "  That  if  fuch  offender  fhall  not 
have  goods  or  chattels  to  the  value  of  20  /.  that  then  fuch  per- 
fon fhall  be  fet  on  the  pillory  in  fome  market-place  within  the 
**  (hire,  city,  or  borough  where  the  offence  fliall  be  committed,  by 
**  the  fheriffor  his  minifters,  if  it  fhall  fortune  to  be  without  any 
**  city  or  town  corporate  ;  and  if  it  happen  to  be  within  any  fuch 
**  city  or  town  corporate,  then  by  the  head  officer  of  fuch  city, 
**  ^c.  where  he  fhall  have  both  ears  nailed." 

And  jS  (ff  (J.  it  is  farther  enabled,  "  That  one  moiety  of  the 
"  faid  forfeitures  fliall  be  to  the  king,  and  the  other  moiety  to 

"  fuch 


*^  fucli  petfon  as  fliall  be  grieved,  hindered,  or  rr.oiellcd  bv  reafoti 
*'  of  any  of  the  ofFcnces  before  mentioned,  that  will  fue  for  the 
**  fame,  (^c.  and  that  as  well  the  judge  and  judges  of  every  fuch 
**  of  the  faid  courts  v/here  any  fuch  fuit  ftrall  be,  and  whereupon 
"  any  fuch  perjury  (hall  be  committed,  as  alfo  the  juftices  of  aififc 
**  and  gaol-delivery,  and  juftices  of  peace  at  their  quarter  felTions 
*'  both  within  the  liberties  and  without,  may  inquire  of,  hear,  and 
**  determine  all  offences  againft  the  faid  a£i," 

But  it  is  provided  S  ii.  **  That  the  faid  acl  fhall  no  way  extend 
**  CO  any  fpiritual  or  ecclefiaftical  court,  but  that  every  fuch 
**  offender,  as  (hall  offend  in  term  as  aforefaid,  fliall  be  punifhed 
**  by  fuch  ufual  and  ordinary  laws  as  are  ufed  in  the  faid  courts." 

Provided  alfo  §  13.  '*  That  the  faid  flatute  (hall  not  reftrain  the  (a)  And 
**  authority  of  any  judge  having  (a)  abfolute  power  to  nunilh  per-  '^-'^the 
**  jury  before  the  making  thereof,  but  that  every  fuch  judge  may  King's 
*'  proceed  in  the  punifliment  of  all  offences  punilhable  before  the  1  ei  ch,  ^c. 
"  making  of  the  faid  ftatute,  in  fuch  wife  as  they  might  have  done  Pf"<^"'^"^g 
"  and  ufed  to  do  to  all   purpofes,  fo  that  thcv  fet  not  on  the  ciftmentor 
**  offender  lefs  puuifhnient  than  is  contained  in  the  faid  aiSl."  information 

of  perjury, 
or  fubornation  of  perjury  at  common  law,  may  not  only  fet  a  difcretionary  fine  on  the  offender,  but 
alfo  condemn  him  to  the  pillory,  withouc  makiiig  any  inquiry  concerning  the  va.ue  of  his  lands  or  goods. 
Hawk.  P.  C.  C.69.  §  16. 

In  the  conflruftion  of  this  flatute  the  following  opinions  have 
been  holden  : 

That  every  indi£l:ment  or  a6iion  on  thi«  flatute  mud  exaflly  Cro.  Elir. 
purfue  the  words  of  it ;  and  therefore  if  it  allege,  that  the  defend-  Jj'^j 
ant  depofed  fuch  a  WL^intx  falfo  &  deceptive,  ox  falfi  ij  corrupte,  or  Savilj+T. 
Jia^fo  l^  voJuntariey  without   faying  voluntarie  ^  corrupie,  it  is  not  2  Leon.  211. 
good,  though  it  conclude,  t\\d.tfic  voluntarium  ^  corriiptumcovinvfit  ^i!^^°"'^^°" 
perjurhim  contra  fortnam  Jlatutiy  &c.       Alfo,  it   is  (b)  faid  to  be   Hole,  5 3^,* 
neceffary  exprefsly  to  fhew,  that  the  defendant  was  fworn ;  and  p'- 1-  Skin. 
that  it   is   not  fulHcient  to  fay,  that  taclo  per  fe  facro  Evangelio  ^^^^cr''o' ^^' 
depofuit.  Eiiz.  105. 

But  there  is  no  need  to  fhew,  whether  the  party  took  the  falfe  sBuift.  1+7. 
oath  through  the  fubornation  of  another,  or  of  his  own  acl,  though 
the  words  of  the  (latute  are.  If  perfc7is  by  fubor nation ^  &c.,  or  their 
own  aB,  2x.c.i  /Ijall  commit  ivilf id  perjury ,  for  there  being  no  medium 
between  the  branches  of  this  diftinftion,  they  feem  to  be  put  in 
€x  abundantly  and  to  exprefs  no  more  than  the  law  would  have 
implied,  and  therefore  operate  nothing. 

It  hath  been  adjudged,  that  a  man  cannot  be  guilty  of  perjury  5C0.  gg. 
within  this  (latute,  in  any  cafe  wherein  he  may  not  pofTibly  be  ^'''''  J^*^* 
guilty  of  fubornation  of  perjury  within  it;  for  it  is  reafonable  to  jinit,  164. 
give  the  whole  (latute  the  fame  con{lru£lion ;  neither  can  it  be  zLeon.acr. 
well  intended,  that  the  makers  of  the  (latute  meant  to  extend  J^'^'r^^'** 

•/\  •         c      \  .  1.11/-  r,  Cro.  tliz. 

Its  {c)  purview  farther  as  to  perjury,  which  taey  feem  to  efteera  14.8. 
the  lefs  crime,  than  to  fubornation  of  perjury,  which  they  feem  to  2  Roll.  Abr. 
efteem  the  greater;  and  therefore  (ince  the  claufe  concerning  ]J\^^^^]^^ 
fubornation  qf  perjury,  mentioning  only  matters  depending  by  krv.  oa 
ypt,  V,  iS  writ,  flat.  71. 
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writ,  bill,  plaint,  or  information,  concerning  hereditaments,  gOOcts, 
debts,  or  damnges,  ^r.,  extends  not  to  perjury  on  an  indiftmeut 
or  criminal  inl'ormation  ;  the  claufe  concerning  perjury,  though 
penned  in  more  general  words,  has  been  adjudged  to  come  under 
the  Uke  reflridion.  Alfo,  fincc  the  claufe  concerning  fubornation 
of  perjury  rehres  only  to  perjury  by  witnefles.  that  concerning 
perjury  fhall  extend  only  to  the  like  perjury  -,  and  therefore  not  to 
perjury  in  an  anfwer  in  Chancery  ;  or  in  fwearing  the  peace  againft 
a  man  ;  or  in  a  prefentment  by  a  homager  in  a  court-baron  ;  or  in 
a  wager  of  law,  or  in  fwearing  before  commifTioners  of  inquiry  of 
the  king's  title  to  lands  \  and,  by  the  opinions  of  fome,  a  falfe 
affidavit  againft  a  man  in  a  court  of  juftice  is  not  within  the  ftatute. 
But  if  fuch  affidavit  be  by  a  third  perfon,  and  relate  to  a  caufe 
depending  in  fuit  before  the  court,  and  either  of  the  parties  ia 
variance  be  grieved,  hindered,  or  molefted,  in  refpe6l  of  fuch 
caufe,  by  reafon  of  the  perjury,  it -may  ftrongiy  be  argued  that  it 
is  within  the  purview  of  the  ftatute.  Alfo,  it  feems  the  better 
opinion,  that  a  falfe  oath  before  the  fherifF  on  a  writ  of  inquiry  of 
damage.-^  is  within  the  flntute. 
Hawk.  P.C.  It  hath  been  collected  from  the  claufe  which  gives  an  action  to 
^•^9-  §22.  fi^g  party  grieved,  that  no  falfe  oath  is  within  the  ftatute,  which 
authorities  ^^o^l"^  "ot  give  fomc  perfon  a  juft  caufe  of  complaint ;  and  therefore, 
tliere  cited,  that  if  the  thing  fworn  be  true,  though  it  be  not  known  by  him 
that  fwears  it  to  be  fo,  the  oath  is  not  within  the  ftatute,  becaufe 
it  gives  no  juft  caufe  of  complaint  to  the  other  party,  who  would 
take  advantage  of  another's  want  of  evidence  to  prove  the  truth. 
Alfo,  upon  the  fame  ground,  no  falfe  oath  can  be  within  the  fta- 
tute, unlefs  the  party  againft  whom  it  was  fworn  fufFered  fome 
difadvantage  by  it ;  and  therefore,  in  every  profecution  on  the  fta- 
tute, you  muft  fet  forth  the  record  wherein  you  fuppofe  the  per- 
jury to  have  been  committed,  and  muft  prove  at  the  trial,  that 
there  is  fuch  a  record,  either  by  a£lually  producing  it,  or  an  at- 
tefted  copy  J  and  In  the  pleadings  ycu  muft  not  only  fet  forth  the 
point  wherein  the  falfe  oath  was  taken,  but  muft  alfo  fliew  how  it 
conduced  to  the  proof  or  difprcof  of  the  matter  in  queftion  ;  and 
if  an  a6lion  on  the  ftatute  be  brought  by  more  than  one,  you  muft 
ihew  how  the  perjury  was  prejudicial  to  each  of  the  plaintiffs. 
But,  it  feems,  that  a  perjury,  which  tends  only  to  aggravate  or  ex- 
tenuate the  damages,  is  as  much  within  the  ftatute  as  a  perjury 
that  goes  directly  to  the  point  in  iffiie ;  and  a  perjury,  in  a  caufe 
wherein  an  erroneous  judgment  is  given,  is  a  good  ground  of  a 
profecution  upon  the  ftatute  till  the  judgment  be  reverfed. 
:iHaI,  Hift.  If  perjury  be  committed,  that  is  within  this  ftatute,  hut  con- 
F.  C.  191.2.  eludes  not  contra  formani  Jlaiiiti ;  yet  it  is  a  good  indiftment  at 
common  law,  but  not  to  bring  the  offender  within  the  corporal 
puniflmient  of  the  ftatute. 
-;  ;  By  the  2  G.  2.  c.  25.  §  2.  the  more  effedlually  to  deter  perfons 
from  committing  wilful  and  corrupt  perjury,  or  fubornation  of 
perjury,  it  is  enacted,  "  That,  befides  the  puniftiment  already  to 
**  be  inilitled  by  law  for  fo  great  crimes,  it  ihall  and  may  be  law- 
11"  «  ful 
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ful  for  the  court  or  judge  before  whom  any  perfon  fhall  be 
convicted  of  wilful  and  corrupt  perjury,  or  fubornation  of  per* 
jury,  according  to  the  laws  now  in  being,  to  order  fuch  perfon 
to  be  fent  to  fome  houfe  of  correction  within  the  fame  county, 
for  a  time  not  exceeding  feven  years,  there  to  be  kept  to  hard 
labour  during  all  the  faid  time,  or  otherwife  to  be  tranfported 
to  fome  of  his  Majefty's  plantations  beyond  the  feas,  for  a  term 
not  exceeding  feven  years,  as  the  court  fhall  think  moll  proper ; 
and  therefore  judgment  fliall  be  given,  that  the  perfon  convicted 
{hall  be  committed  or  tranfported  accordingly,  over  and  befide 
fuch  punifliment  as  fhall  be  adjudged  to  be  infli£Led  on  fuch 
perfon  agreeable  to  the  laws  now  in  being  ;  and  if  tranfporta- 
tion  be  direCted,  the  l^mie  ihall  be  executed  in  fuch  manner  as 
is  or  fhall  be  provided  by  law  for  the  tranfportation  of  felons ; 
and  if  any  perfon  fo  committed  or  tranfported  fliall  voluntarily 
efcape  or  break  prifon,  or  return  from  tranfportation  before  the 
expiration  of  the  time  for  which  he  ihall  be  ordered  to  be  tranf- 
ported, as  aforefaid,  fuch  perfon  being  lawfully  convifted  fhall 
fufFer  death  as  a  felon  without  benefit  of  clergy,  and  fliall  be 
tried  for  fuch  felony  in  the  county  where  he  fo  efcaped,  or 
where  he  fhall  be  apprehended." 

[By  12  G.  I.  f.  29.  §  4.  "  If  any  perfon  who  fliall  be  convi£led 
of  wilful  and  corrupt  perjury,  or  fubornation  of  perjury,  fhall 
a6l  or  pradtife  as  an  attorney  or  folicitor,  or  agent  in  any  fuit 
or  action,  in  any  court  of  law  or  equity  in  Efiglatidy  the  judge 
or  judges  of  the  court  where  fuch  fuit  or  a6lion  fhall  be  brought, 
fhall,  upon  complaint  or  information  thereof,  examine  the  mat- 
ter in  a  fummary  way  in  open  court,  and  if  it  fhall  appear,  to 
the  fatisfatlion  of  fuch  judge  or  judges,  that  the  party  hath 
offended  contrary  to  this  act,  fuch  judge  or  judges  fhall  caufe 
fuch  offender  to  be  tranfported  for  feven  years." 
By  8  G'.  1.  c.  6.  "  If  any  perfon,  making  fuch  affirmation  or  de- 
claration as  is  appointed  by  this  atl:,  fliall  be  lawfully  convicted 
of  wilful,  falfe,  and  corrupt  affirming  and  declaring  any  matter 
or  thing,  which,  if  fworn  in  the  common  or  ufual  form,  would 
have  amounted  to  wilful  and  corrupt  perjury  ;  every  perfon  fo 
offending  fhall  incur  fuch  and  the  fame  pains,  penalties,  and 
forfeitures  as  are  inflicled  or  enacted  by  the  laws  againft  per- 
'  fons  convi<£led  of  wilful  and  corrupt  perjury," 
By  31  G.  2.  c.  10.  §  24.  "  Whoever  fliall  willingly  and  know- 

■  ingly  take  a  falfe  oath,   or  procure  any  perfon  -to  take  a  falfc 

■  oath,  to  obtain  the  probate  of  any  v/iil  or  wills,  or  to  obtain 
'  letters  of  adminiftration  in  order  to  obtain  the  payment  of  any 
'  wages,  pay,  or  other  allowances  of  money,  or  prize-money,  due, 

•  or  that  were  fuppofed  to  be  due,  to  any  officer,  feaman,  or  other 
'  perfon  entitled,  or  fuppofed  to  be  entitled,  to  any  wages,  pay, 
f  or  other  allowances  of  money,  or  prize-money,  for  fervice  due 
'  on  board  of  any  fhip  or  veffel  of  his  Majefty,  ^r.  or  the  exe- 
'  cutor,  adminiftrator,  wife,  relation,  or  creditor  of  any  fuch 
'  officer  or  feaman,  or  other  perfon  who  has  really  ferved,  or  was 

*  fuppofed  to  have  ferved,  on  board  any  fhip  or  veffel  of  his  Ma- 

X  2.  «  jelty. 
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"  jefty,  Wc.  fliall  be  deemed  guilty  of  felony,  and  fuffer  dcatli 
*'  without  benefit  of  clergy.'' 

And  by  28  G.  2.  c.  13.  \  14.  for  the  relief  of  infolvent  debtors, 
"  if  any  Sheriff  or  other  officer  perjure  liimfelf  m  taking  the  oaths 
"  direded  by  the  a<Sl,  he  fliall  forfeit  500/.  And  if  the  offence 
**  be  comir.itted  by  a  prifoner  or  other  perfon  enabled  and  intend- 
•'  Ing  to  take  the  benefit  of  the  ail,  it  is  felony  without  benefit  of 
"  clergy." 

The  better  to  prevent  great  offenders  Trom  efcnping  punifhment 
by  reafon  of  the  expence  attendin,:^^  profecutions,  it  is  enabled  by 
23  G.  2.  r.  1 1.  §  3.  "  That  it  (liall  be  lawful  for  any  of  his  Ma- 
**  jeftv*s  juflices  of  afTife,  or  iiifi  priuSy  or  general  gaol-delivery, 
*'  or  any  of  the  great  feflions  of  IVales^  or  of  the  counties  pala- 
"  tine,  and  they  are  hereby  authorized  (fitting  the  court,  or  with- 
**  in  twenty-four  honrs  after)  to  direct  any  perfon,  examined  as  a 
*'  witnefs  upon  any  trial  before  him  or  them,  to  be  profecuted  for 
"  the  faid  offence  of  perjury,  in  cafe  there  (hall  appear  to  him  or 
<*  them  a  reafonable  caufe  for  fueh  profecution  ;  and  that  it  fhall 
**  appear  to  him  or  them  proper  fo  to  do  \  and  to  afhgn  the  party 
**  injured,  or  other  perfon  undertaking  fuch  profecution,  counfel, 
**  who  fhall,  and  are  hereby  reOjUired  to  do  their  duty  without  any. 
*.'  fee,  gratuity,  or  reward  for  the  fame."  Such  profecution  is 
alfo  exempt  from  tax  or  duty  and  fees  of  court,  and  the  clerk  of 
the  aflife  is  ordered  to  give  the  profecutor  a  certificate  of  the  fame, 
being  direfted,  with  the  names  of  the  counfel  afTigned ;  which 
certificate  is  to  be  deemed  iunicient  proof  of  fuch  profecution 
having  been  dire6led,  but  no  I'uch  direction  or  certificate  is  to  be 
given  in  evidence  upon  the  trial  of  the  perfon  againfl  whom  thz 
profecution  is  diredted.] 


[{C)  Kow  charged  and 


afTigned. 


{a)  Bcfo.c 
r.'ie  paili;)g 
..^t  this  i£t, 
'..'lis  aver- 
ment feems 
not  to  have 
bicn  nude. 
Dwuiil.  I  56. 

{bj   RrX    V. 

Dow.'in, 
5Term  Rep. 
',17.   ]t, 
h'lwevtr, 
tijt  prulecu- 
tor  undcr- 
takfy  to  let 
out  in  the 


ID ^  23  G.2.  c.  II.  "  In  every  Information  cr  indiQment  for  wil- 
**  ful  and  corrupt  perjury,  it  fliall  be  fufhcient  to  fet  forth  the 
*'  fubflance  of  the  oficnce  charged  upon  the  defendant,  and  by 
"  what  court,  or  before  whom  the  oath  was  taken,  (averring  [a) 
**  fuch  court,  cr  perfon  or  perfons,  to  have  a  competent  authority. 
"  to  adminifter  the  rime,)  together  with  the  proper  averment  or 
*'  avern:ents  to  falfify  the  matter  or  matters  wherein  the  perjury 
*'  or  perjuries  is  or  are  afTigned  ;  without  fetting  forth  the  bill, 
*'  anfwer,  information,  indidment,  declaration,  or  any  part  of  any. 
"  record,  ur  proceeding,  either  in  law  or  equity,  other  than  as 
"  aforefaid  ;  and  without  fetting  forth  the  commilfion  {b)  or  autho* 
rity  of^the  court,  or  perfon  or  perfons- before  whom  the  perjury 


*'  was  alhgued." 


jniiidlmfnt 

nioie  of  the  proceedings  than  he  need  under  this  aft,  he  rnuft  fet  them  forth  correftly.  Ibid, 

And  by  §  2.  "In  every  niformation  or  indidment  for  fuborna-. 
"  tion  of  perjury,  or  for  corrupt  bargaining  or  contracting  with. 
*'  others  to  commit  wilful  and  corrupt  perjury,  it  iliali  be  fuffi- 

*<  cient 


''^  cient  to  fet  forth  the  mbftance  of  the  offence  cliarged  upon  the 
*'  defendant,  wi'-hout  fetting  forth  the  bill,  anf\\'er,  informatiori, 
**  indictment,  declaration,  or  any  pr.rt  of  any  record  or  proceed- 
*'  ing  either  in  law  or  equity,  and  witliont  letting  forth  the  com- 
<!*  miffion  or  authority  of  the  court,  or  perfon  or  perfons  before 
*'  whom  the  perjury  was  committed,  or  was  agreed  or  promifed 
'*  to  be  committed." 

The  hti  in  the  affidavit  in  which  the  defendant  was  charged  to  Rex  v.  Au 
have  perjured  himfelf,  was,  that  he  never  did,  at  any  time  during  ^^<^^°"f 
his  tranfa6lions   with  the  commiirioncrs  of  tlie  viclualling-office,   i^^^^j  ^^^l 
charge  more  than  the  ufual  fum  of  fixpence  per  quarter,  beyond 
the  price  he  actually  paidy^r  any  malt  o^  grain  purchafed  by  liim 
for  the  faid  commiffioners  as  their  co.rn-fa6lor:  the  adignmcnt  in 
the  indictment  to  falfify  this  alleged  that  the  defendant  did  charge 
more  than  fixpence  per  quarter  for  a?id  in  refpcci  of  fuch  malt  and 
grain  fo  purchafed.     It  was  objc<Sled,   that  the  words  ///  refpecl  of 
may  include  lightevage,  freight,  and  many  collateral  and  incidental 
expences  attending  the  corn  and  grain  jointly  with  the  charge  for 
the  corn  or  grain,  and  bearing  that  feiife,  the  defendant  was  not 
guilty  of  perjury.     This  objedlion  however  was  over-ruled. 

A  complaint  having  been  made  ore  tcniis  by  a  fo|lcito.r.  before  the  Rfx  v.  Ay. 
Chancellour,   in  the  court  of  Chancery,  of  an  arred  in  returning-  !!"'  'Term 

N  '  _  .■'      . '  ci    Rep.  70. 

liome  after  the  hearing  of  a  caufe,  the  indiiSlment  ftating  that,  "  at  Dom.  Pioc 
"  and  upon  the  hearing  of  the  faid  complaint  "  the  defendant  depofed,  July6,i7S6, 
Js'r.lt  wasliolden  a  fufhcient  averment, that  the  complaint  was  heard, 

|t  is  fuOicient,  if  the  affignn.ients  of  perjury  falfify  the  Cf\eaning  Ii>id. 
attriouted  by  the  verdicl  to  the  matter  fworn. 

Where  it  was  ftated,  that  at  fuch  a  court  J.  K.  luas  in  due  form,  of  R^k  y« 
lanv  tried  upon  a.  certain  indiclment  then  and  there  depending  againfl    1^  '"iJeis 
him  for  murder,  and  that  at  and  upon  the  faid  trial  it  then  and  there  jjS. 
became  and  ivns  made  a  material  queilion — Whether,  ^g.  it  was  ad- 
judged, that  thefe  were  fufficlent  averments,  that  the  perjury  was 
comn\itted  on  the  trial  of  J.  K.  for  the  murder,  and  that  the  quef- 
tion  on  which  the  perjury  was  affi^ned  was  material  on  that  trial. 
For  it  is  not  neceflary  to  fet  forth  fo  much  of  the  proceedings  of 
the  former  trial  as  v/il]  fliew  the  materiality  of  the  queftion  on 
which  the  perjury  Is  affigned  :  it  is  fufficient  to  allege  generally, 
that  that  queftion  became  a  material  queilion. 

In  perjury  in  an  anfvver  in  Chancery,  it  Is  not  neceflary  to  prove  Rex  v. 
•the  identity  of  the  perfon  who  fvvore  the  oath:  it  is  enough  if  '^o""». 
^G  hand-v/riting  be  proved,  an,d  that  the  jurat  was  fubfcribed  by 
the  Ivlaller  as  being  fworn  before  him. 

In  general,  the  court  will  oblige  the  defendant  to  plead  or  de-  :vHawk. 
mur  to  even  a  defeftive  indl£lment;  and  they  are  very  cautious  ^■^'  '-^5- 
in  granting  a  certiorari  to  remove  it  [a).     And  Lord  Thurlowe  re-  (a)i(i'c.zj. 
£ufed  permiflion  to  amend  the  anfwer  in  Chancery,   where  an  In-  §  28. 
di^ment  for  perjury  had  only  been  threatened,  though  the  party,  ^■^\^^'^^ 
fiaving  no  intereft,  could  not  be  fuppofed  to  make  the  falfe  oath  in-  Macnamara, 
^entionally.     For  it  is  the  province  of  die  grand  jiii'y  to  judge  of  i  Rr-  t-h. 
i;he  intention  (^).l  Rep.  419- 
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i  Woodilef. 
422. 

The  woid 
*'  pirate" 
was  former  ■ 
ly  uled  m  a 
better  fenff, 
t  ia-1  that  in 
v/hich  it  is 
now  receiv- 
ed.  Itr.g- 
nified  the 
perf  n  to 
vhole  C3;c 
the  mole,  cr 
pier  ct  a 
haven, 
which  'n 
Latin  was 
CAiUdpera, 
•was  intrud- 
ed.    It  w:is 
11  fed  too 
fometiriies, 
according 
to  Snelm.'in, 


rX^IR  ACY  is  incurred  by  depredations  on  or  near  the  fea, 
JL  without  authority  from  any  prince  or  flate.  For  if  thefe 
violations  of  property  be  perpetrated  by  any  national  authority, 
they  are  not  a£ls  of  piracy.  Thus,  when  a  Biijhl  merchant  ihip, 
in  the  reign  of  Charles  the  Second,  was  taken  by  the  Al^erines,  and 
afterwards  driven  on  the  coaft  of  Ireland^  with  fome  Turks  and 
renegadoes  on  board,  Sir  Leoline  Jetikms^  then  Judge  of  the  Ad- 
miralty, certified  to  the  king  in  the  following  words  [n)  :  "As  for 

*  the  Moors  and  Turhs^  that  are  fo  by  birth,  and  were  found  on 
'  board  this  fhip,  it  is  my  humble  opinion,  that  fince  the  govern- 
'  ment  of  Algiers  is  owned  as   well  by  feveral  treaties  of  peace 

*  and  declarations  of  war,  as  by  the  eltabliftiment  of  trade,  and 

*  even  of  confuls  and  refidents  amongft:  them,  by  fo  many  princes 
'  and  ftates,  and  particularly  by  your  Majeity,  they  cannot,  as  I 
<  humbly  conceive,  be  pvoceeded  againlt  as  pirates  or  fea-rovers, 
'  a6ling  without  commiflion,  but  are  to  have  the  privileges  of 
'  enemies  in  an  open  war,  and  muft  be  received  to  their  ranfom 
'  by  exchange  or  otherwife,  the  ordering  of  Vv'hich  doth  in  this 

cafe  belong  to  the  Lord  High  Admiral." 

for  a  fea-captain,  or  foldier.  Afler,  in  the  life  of  King  Alfred,  tells  ir-,  Rex  JElfr  dusjujfit  eymbai  et 
galeas,  i.e.  loijgas  na-vei  fabricari  fer  regr.um,  imf^ojJtijqui  firatis  in  ilih  was  mans  ci'fiod\a}dai  caiw.'fit. 
(a)  2  Sir  L.  Jeiik,  791. 

iSirL.  So,  when  one  C^^/i;/^  attacked  a  Dutch  fliip  near  the  port  of 

Jenk.  754.  j)^i^/;„^  and  carried  her  away,  having  two  Briti/h  fubjecls  on 
board,  though  it  was  a  crime  agaiial  our  fovereign  as  a  neutraj 
povi/er,  under  M'hofe  protection  the  fiiip  lay,  yet,  it  was  holden 
not  to  be  puulfhable  as  piracy  ;  for  the  captor  had  a  commiiFion  of 
war  in  due  form  againft  the  enemies  of  the  French  king. 

It  is  eftablifhed  by  many  authorities,  that  goods  taken  by  pirates 
remain  the  property  of  the  original  owners,  although  fold  here, 
unlefs  the  fale  be  in  market  overt. 

685.  Indeed  the  contrary  is  alTerted  (2  Burr.  694,  5.) ;  hut  the  reafon  afligned,  (viz.  that  there  can 
be  no  condemnation  to  entitle  the  pirate,)  Ihews,  he  acquired  no  propeiry,  and  therefjie  could  tranfmk 
Bor.c.     See  2  WoodJef.  431. 

Such  goods  therefore  the  king  cannot   grant ;  for  by  an  ex- 

(i)27E.  3.  prefs  ftatute(^),  the  merchant  robbed  on  the   feas  fliall  be  re- 

ft.t.2.c.i3.  ceivcd  to  prove  that  the  goods  or  chattels  belong  to  him  by  hi$ 

chart  or  cocket,    or  by  other  lawful   proof  of  merchants,  ^c.^ 

and  then  the  faid  goods  ihail  be  delivered  witliout  any  fuit  at  the 

common  law  5  which  ad  is  general,  be  the  party  robbed  privy  01: 

a  flranger. 

(0  4  Inft.  But,  it  was  holden  {c)  by  all  the  judges  in  the  reign  of  Richard 

attltr.sS.  *^^  ^^^"^^i  -^at  sny  foreigner,  who  faes  on  this  ftatute,  muft  prov? 


Jenk.  165. 
Godb.  193. 
3  Buldr.  29 

Cro,  Ellz. 
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his  own  fovereign  and  the  fovereign  of  the  captor  to  have  been  in 
mutual  amity,  and  alfo  his  own  fovereign  to  have  been  in  amity 
with  our  king,  at  the  time  of  the  capture.  For  in  our  municipal 
law  books  it  is  generally  and  indifcriminately  afferted,  that  piracy 
cannot  be  committed  by  the  fubjedls  of  Hates  at  enmity. 

The  goods  of  pirates,  not  taken  from  others,  belong,  after  at-  jBuIftr.ttS, 
tainder,  to  the  crown  or  its  grantee  ;  and  thofe  of  which  others 
have  been  defpoiled  will  be  forfeited  in  the  fame  manner,  if  the 
owners  come  not  within  a  reafonable  time  to  vindicate  their  pro- 
perty. And  until  they  do  fo,  the  king  may  fcize  them,  and  if  they 
be  bona  peritura,  he  may  fell  them,  and  upon  proof,  reftore  the 
value.  But  by  ftat.  22  ^  23  Car.  2.  ^,  11.  §  11.  if  the  company  1100,72. 
belonging  to  any  Eftgli/Jj  merchant  (hip  take  any  (hip,  which  firft 
affaulted  them,  the  officers  and  mariners  fhall  receive  fuch  fhare 
of  the  condemned  fliip  and  goods  as  is  ufually  pra6tifed  in  private 
men  of  war. 

About  the  time  of  the  treaty  o(  Nimeguetiy  the  captain  of  a  xSlrL. 
French  merchant  fhip,  having  put  into  a  port  in  Ireland^  was  ac-  Jen^-7i4' 
cufed  by  his  crew  of  robberies  on  the  feas,  and  fled.  His  fliip 
and  goods  were;  confifcated,  as  having  belonged  to  pirates.  The 
French  ambalTador  prefented  memorials,  requiring  the  caufe  to  be 
remanded  to  tb.e  natural  judge,  as  was  pretended,  m  France, 
But  the  king  and  his  council  finally  adjudged,  that  he  was  fuffi- 
ciently  founded  in  point  of  jurifdidlion  to  confifcate  the  (hip  and 
goods,  and  to  try  capitally  the  perfon  himfelf,  had  he  been  in 
hold,  the  matter  of  renvoy  being  a  thing  quite  difufed  among 
princes ;  and  as  every  man  by  the  ufage  of  our  European  nations 
is  jujiiciahle  in  the  place  where  the  crime  is  committed,  fo  are 
pirates,  being  reputed  out  of  the  protection  of  all  laws  and  privi- 
leges, and  to  bf  tried  in  what  ports  foever  they  are  taken.] 

Piracies  and  depredations  at  fea  are  capital  offences,  by  the  Staunf. 
civil  law.     Piracy  is  faid  to  have  been  punifliable  at  common  law,  ^-  ^'  '°' 
before  the  25  E.  3.  Jlat.  5.  c.  2.  as  petit  treafon,  if  committed  by  ^  HahHift! 
a  fubje6l,   and,  as  felony,  if  committed  by  a  foreigner.     But,  it  P.  C.  369. 
feems  agreed,  that  after  that  ilatute,  by  which  all  treafon  is  con-  57o 
fined  to  the  particulars  therein  fet  down,  it  was  cognizable  only  c.37.*§2.* 
by  the  civil  law. 

But  tliis  proving  very  inconvenient,  becaufe  by  that  law  no 
offender  fiiali  liave  judgment  of  death  without  his  own  confeifion, 
dire£l  proof  by  eye-witnelTes,  it  was  ena£led  by  28  H.  8.  c.  15. 
That  all  felonies  and  robberies,  ^c.  upon  the  fea,  or  in  any 
haven,  river,  creek,  or  place  where  the  admiral  or  admdrals 
have  or  pretend  to  have  power,  authority,  or  jurifdiclion,  fhall 
be  inquired,  tried,  heard,  determined,  and  judged  in  fuch 
(hires  and  places  in  the  realm  as  fhall  be  limited  by  the  king's 
commilhon  or  commiflions  to  be  directed  for  the  fame,  in  like 
form  and  condition  as  if  any  fuch  offence  or  offences  had  been 
committed  or  done  in  or  upon  the  land ;  and  fuch  commiffions 
flrall  be  had  under  the  king's  great  feal,  dire6led  to  the  admiral 
or  admirals,  or  to  his  or  their  lieutenant  deputy  and  deputies, 

X  4  "  and 
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''  and  to  three  or  four  fuch  other  fubftantlal  perfons  as  fliall  b^ 
**  named  or  appointed  by  the  Lord  Chancellour  of  England  for  the 
**  time  being,  from  time  to  time  and  as  oft  as  need  ftiall  require, 
"  to  hear  and  determine  fuch  offences  after  the  common  courfe 
*<  of  the  I'cuvs  of  this  land  ufed  for  felonies,  and  robberies,  i3c. 
«  done  and  committed  upon  the  land  within  this  realm." 

And  it  is  farther  enabled  by  the  faid  ftatute,  "  That  if  any 
**  perfon  or  perfons  happen  to  be  indi(£led  for  any  fuch  offence 
*'  done  or  hereafter  to  be  done  upon  the  feas,  or  in  any  other 
*<  place  above  limited,  that  then  fuch  order,  procefs,  judgment, 
"  and  execution  (hall  be  ufed,  had,  done,  and  made  to  and  againft 
•*  every  fuch  perfon  and  perfons,  fo  being  indicfted,  as  againft 
<*  felons,  &c.  for  any  felony,  ^c  upon  the  land,  by  the  laws  of 
•'  the  land  is  accuftomed." 

And  it  is  farther  enacted  by  the  faid  flatute,  "  That  fuch  as 
**  fhall  be  convi£t  of  any  fuch  offence  by  verdift,  confefhon,  or 
"  procefs  by  authority  of  any  fuch  commiffion,  fiiall  have  and 
*'  fuffer  fuch  pains  of  death,  loffes  of  lands,  goods,  and  chattels,  as 
**  if  they  had  been  attainted  and  convicted  of  fuch  offence  done 
**  upon  the  land,  and  alfo  that  they  fhall  be  excluded  from  the 
♦'  benefit  of  the  clergy." 

In  the  conftru£tion  of  this  a£l  the  following  opinions  have  been 
holden : 
flnH.  TI2.       That  it  does  not  alter  the  nature  of  the  offence,  fo  as  to  make 

2  hai  Kirt.    jI^^j.^  which  was  before  a  felony  only  by  the  civil  law,  now  become 

felony  by  the  common  law;  for  the  offence  mufl  flill  be  alleged 
as  done  upon  the  fea,  and  is  no  way  cognizable  by  the  common 
law,  but  only  by  virtue  of  this  ftatute  ;  which,  by  ordaining  that 
in  fome  refpe£ls  it  fliall  have  the  like  trial  and  puniihment  as  are 
{a)Moor,      ^^^j  f^^  felony  at  common  law,  (hall  not  be  carried  fo  far  as  to 

3  inft.  iiz.  rnake  it  alfo  agree  with  it  in  other  particulars  which  are  not  men- 
Co.  Lit.  tioned  ;  and  from  hence  (a)  it  follows  that  this  offence  remains  as 
I^Hal  Hid.  before,  of  a  fpecial  nature,  and  that  it  flvall  not  be  included  in  a 
P-C.  370.    general  pardon  of  all  felonies. 

gl/ift.  112.  From  the  fame  ground  alfo  it  follo^ws,  that  no  perfons  fhall  in 
Hawk.  P.c.  rgfpe£^  of  this  flatute  be  conflrued  to  be  or  punifhed  :is  acceffories 
to  piracy  before  or  after,  as  they  might  have  been,  if  it  had  beta 
made  a  felony  by  the  flatute,  whereby  all  thofe  would  incidentally 
have  been  made  acceilories  in  the  like  cafes  in  which  they  would 
have  been  acceilories  to  a  felony  at  common  law,  and  from  hence 
it  follows,  that  acceffories  to  piracy,  being  neither  exprefsly  named 
in  the  flatute,  nor  by  conftruO:ion  included  in  it,  remain  as  they 
were  before,  and  were  triable  by  the  civil  law,  if  their  offence 
were  committed  on  the  fea  •,  but  if  on  the  land,  by  no  law,  until 
II  &  12  U^.  ^.  c.  7.  for  2  If^  3  Ed.  6.  c.  24.  which  provides 
againft  acceffories  in  one  county  to  a  felony  in  another,  extends 
not  to  acceffories  to  an  offence  committed  in  no  county,  but  on  the 
fea:  but,  by  the  faid  ftatute  of  ii  t^  iiTF.  2-  c.  7.  they  are 
triable  in  like  manner  as  the  principals  are  by  the  ftatute  of 
28  if.  8.  CIS'  i:       ^        .      1 
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From  the  fame  ground  alfo  it  follows,  that  an  attainder  for  this  3  inf^.  112. 
offence  corrupts  not  the  blood,  inafmuch  as  the  ftatute  only  fays,  Hawk.P.c. 
that  the  oirender  fhall  fuffer  fuch  pains  of  death,  l^c.  as  if  he  were    '  ^^"  ^ 
att.iinted  of  a  felony  at  common  law,  but  fays  not  that  the  blood 
(hall  be  corrupted. 

Yet  it  has  been  refolved,  that  an  offender  {landing  mute  on  an  iinft.  :i4. 
arnignment,  by  force  of  this  ftatute,  fhall  have  judgment  of  p^i/i^r  Dy''f>  241- 
fort  l^  dure;  for  the  words  of  the  ftatute  are,  That  a  comijtiffion  pi.  t ?. 
Jfjall  be  direciedy  &c.  to  hear  and  deter ralne  fuch  offences  after  the  com- 
mon coitrfe  of  the  laivs  of  the  land. 

It  has  been  holden,  that  the  indi£lment  for  this  offence  muft  3  Intt.  112. 
allege  the  fa£l  to  be  done  on  the  fea,  and  muft  have  both  the  words  i^^""-Rep, 
felotiice  and  piratic};  and  that  no  offence  is  punifliable  by  virtue  of  Hawk.  P.C. 
this  a£l  as  piracy,  which  would  not  have  been  felony  if  done  on  c.  37.  §iOo 
the  land,  and,  confequently,  that  the  taking  of  an  enemy's  (hip  by 
an  enemy  is  not  within  the  ftatute. 

It  is  agreed,  that  this  ftatute  extends  not  to  offences  done  in  Moor,  756. 
creeks  or  ports  within  the  body  of  a  county,  becaufe  they  are  and  Ro'l- ^ep* 
always  were  cognizable  by  the  common  law.  Ha.vk.  F.c  c'37.  §  n. 

By  the  1 1  £s^  12  ?F'.  3.  c.  7.  it  Is  enafted,    *'  That  all  piracies,  it&iiW,^. 
"  felonies,  and  robberies  committed  in  or  upon  the  fea,  or  in  any  '^'  1'^  ^^^^ 
*'  place  where  the  admiral  has  jurifdiilion,  may  be  tried  and  de-   gceo 
**  termined  at  fea,  or  upon  the  land  in  any  of  his  Majefty's  iflands  c.  19.  §  3. 
"  or  plantations,  &c.   to   be  appointed  by  the  king's  commilhon 
**  under  the  great  feal,  or  the  feal  of  the  Admiralty,   dire£led  to 
**  any  of  the  admirals,  ^c,  and  fuch  perfons  and  ofHcers  by  name 
"  or  for  the  time  being,  as  his  Majefty  fhall  think  fit,   who  fliall 
**  have  power  joinrly  or   feverally,   by  warrant  under  hand   and 
*'  feal  of  any  of  them,  to  commit  any  perfon  againft  whom  in- 
*'  formation  of  any  fuch  offences  fliall  be  given  upon  oath,  and  to 
'*  call  a  court  of  Admiralty,  which  (hall  confift  of  feven  perfons 
*'  at  the  leaft,  and  fliall  proceed  in  the  trial  of  the  faid  offenders 
"  according  to  fuch  direiUons  as  are  fet  forth  at  large  in  the  faid 
*'  ftatute." 

And  it  is  farther  enacted  by  the  faid  ftatute,  §  8.  **  That  if  any 
*'  of  his  Majefty's  natural-born  fubjecls  or  denizens  of  this  king- 
*'  dom  fhall*  commit  any  piracy  or  robbery,  or  any  acl  of  hoftility, 
•'  againft  other  his  Majefly's  fubje£ts  upon  the  lea,  under  colour 
**  of  any  commiffion  from  any  foreign  prince  or  ftate.  or  pretence 
**  of  authority  from  any  perfon  whatfoever,  fuch  offender  and  of- 
*'  fenders,  and  every  of  them,  (hall  be  deemed,  adjudged,  and 
**  taken  to  be  pirates,  felons,  and  robbers,  and  they  and  every  of 
**  them,  being  duly  convicted  thereof  according  to  this  a6"l,  or  the 
*<  aforefaid  a£l  of  28  H.  8.  c.  15.,  (hall  have  and  fuffer  fuch  pains 
"  of  death,  lofs  of  lands,  goods,  and  chattels,  as  pirates,  felons, 
•*  and  robbers  upon  the  feas  ought  to  have  and  fuffer." 

And  it  is  farther  enafted  by  the  faid  ftatute,  "  That  if  any 
*'  commander  or  mafter  of  any  ftiip,  or  any  feaman  or  mariner, 
'''  fliall  in  any  place,  where  the  admiral  hath  jurifdidion,  betray 
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<'  his  truft  and  turn  pirate,  enemy,  or  rebel,  and  piratically  and  fe* 
*'  lonioufly  run  away  with  his  or  their  {hip  or  (hips,  or  any  barge, 
''  boat,  ordnance,  ammunition,  goods,  or  merchandize,  or  yield 
«'  them  up  voluntarily  to  any  pirate,  or  bring  any  feducing  mef- 
*'  fage  from  any  pirate,  enemy,  or  rebel,  or  confult,  combine,  or 
•'  confederate  with,  or  attempt  or  endeavour  to  corrupt,  any  com- 
"  mander,  mafler,  officer,  or  mariner,  to  yield  up  or  run  away 
**  with  any  fhip,  goods,  or  merchandize,  or  turn  pirate,  or  go 
"  over  with  pirates,  or  if  any  perfon  (hall  lay  violent  hands  on  his 
**  commander,  whereby  to  hinder  him  from  fighting  in  defence 
*'  of  his  fhip  and  goods  committed  to  his  trult,  or  that  fhall  con- 
*'  fine  his  mailer,  or  make,  or  endeavour  to  make,  a  revolt  in  his 
*'  fhip,  fhall  be  adjudged  to  be  a  pirate,  felon,  and  robber ;  and 
**  being  convi£led  thereof,  according  to  the  diredlions  of  this  a£t, 
*'  fliall  have  and  fufFer  pains  of  death,  iofs  of  lands,  goods,  and 
*'  chattels,  as  pirates,  felons,  and  robbers  upon  the  feas  ought  to 
*'  have  and  fuffer. 

And  it  is  farther  enacled  by  the  faid  flatute,  *'  That  all  and 
"  every  perfon  and  perfons  whatfoever,  who  fhall  either  on  the 
"  land  or  upon  the  feas  wittingly  and  knowingly  fet  forth  any 
**  pirate,  or  aid  and  afTift,  or  maintain,  procure,  command,  coun-? 
''  fel,  or  advife  any  perfon  or  perfons  whatfoever  to  do  or  com- 
"  mit  any  piracies  or  robberies  upon  the  feas,  and  fuch  perfon 
**  and  perfons  flvall  thereupon  do  or  commit  any  fuch  piracy  or 
*'  robbery,  then  all  and  every  fuch  perfon  or  perfons  whatfoever 
"  fo  as  aforefaid  fetting  forth  any  pirate,  or  aiding  or  afTifting^ 
*'  maintaining,  procuring,  commanding,  counfelling,  or  advifing 
*'  the  fame,  either  on  the  land  or  upon  the  fea,  fhall  be  adjudged 
*'  to  be  acceflbry  to  fuch  piracy  and  robbery  done  and  committed. 
"  And  farther  ^  that  after  any  piracy  or  robbery  is  or  fhall  be  com- 
*'  mitted  by  any  pirate  or  robber  whatfoever,  every  perfon  or  per- 
**  fons,  who,  knowing  that  fuch  pirate  or  robber  has  done  or 
*'  committed  fuch  piracy  and  robbery,  fliall,  upon  the  land  or 
*'  upon  the  fea,  receive,  entertain,  or  conceal  any  fuch  pirate  or 
"  robber,  or  receive  or  take  into  his  cuftody  any  fhip,  veiTel, 
*'  goods  or  chattels  which  have  been  by  any  fuch  pirate  or  robber 
"  piratically  and  felonioufly  taken,  fhall  be  by  this  flatute  likewife 
'*  adjudged  to  be  accefTory  to  fuch  piracy  and  robbery,  and  that 
**  all  fuch  accefTories  to  fuch  piracies  and  robberies  fhall  be  in- 
*'  quired  of,  heard,  and  determined,  and  adjudged  according  to 
**  the  common  cOurfe  of  the  law,  according  to  the  faid  flatute  of 
*'  28  H.  8.  c.  15.  as  the  principals  of  fuch  piracies  and  robberies 
*'  may  be,  and  no  otherwife ;  and  being  thereupon  attainted  (hall 
**  fufler  pains  of  death,  Iofs  of  lands,  goods  and  chattels,  and  in 
*'  like  manner  as  the  principals  of  fuch  piracies,  robberies,  and 
*'  felonies  ought  to  fuffer  according  to  the  faid  flatute  of  28  H.  8, 
'*  c.  15.  which  is  declared  to  be  in  full  force  5  any  thing  in  this 
**  a(£l  to  the  contrary  notwithftanding." 
4  G.  t.  And  by  4  G.  I.  f.  1 1.  "  All  perfons,  who  fhall  commit  any  of-, 

*'  fence  for  which  they  ou^ht  to  be  adjudged  pirates,  felons,  or 
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"  robbers,  by  11  ^  12  JV.  2-  c.  7.,  may  be  tried  and  judged  for 
♦*  every  fuch  offence,  according  to  the  form  of  28  if.  8.  r.  15.,  and 
".  {hall  be  excluded  from  their  clergy." 

By  the  8  G.  i.e.  24.  for  the  more  efFedlual  fupprefling  of  pi-  8  G.  7. 
racy,  it  is  declared  and  enadled,  **  That  if  any  coiamander  or  'i;^^' 
**  mafter  of  any  (hip  or  veflel,  or  any  other  pcrfon  or  perfons,  pgty^by* 
*'  {hall  anywife  trade  with  any  pirate  by  truck,  barter,  exchange,  a  G.  2. 
*'  or  in  any  other  manner,  or  Ihall  furnifh  any  pirate,  felon,  or  ^''^^'  §7" 
*'  robber  upon  the  feas  with  any  ammunition,  provifion,  or  ftores 
*'  of  any  kind,  or  (hall  fit  out  any  Ihip  or  veffel  knowingly,  and 
**  with  a  defign  to  trade  with,  or  fupply  or  correfpond  with  any 
**  pirate,  felon,  or  robber  upon  the  feas  •,  or  if  any  perfon  or  per- 
*'  fons  (hall  anywiie  coniult,  combine,  confeder.ite,  or  correfpond 
*'  with  any  pirate,  felon,  or  robber  on  the  feas,  knowing  them  to 
**  be  guilty  of  any  fuch  piracy,  felony,  or  robbery  ;  fuch  offender 
*'  and  offenders,  and  every  of  them,  Ihall  in  each  and  every  of  the 
^*  faid  cafes  be  deemed,  adjudged,  and  taken  to  be  guilty  of  piracy, 
*'  felony,  and  robbery,  and  he  and  theyfhall  and  may  be  inquired 
*'  of,  tried,  heard,  and  adjudged  of  and  for  all  or  any  of  the  mat- 
*'  ters  aforefaid,  according  to  the  ftatute  made  28  H.  8.  c.  15.  for 
"  pirates,  and  the  ftatute  made  11^12  IV.  3.  £•.  7.,  and  he  and 
*'  they,  being  convicted  of  all  or  any  of  the  matters  aforefaid, 
*'  {hall  fuffer  fuch  pains  of  death,  lofs  of  lands,  goods,  and  chat- 
**  tels,  as  pirates,  felons,  and  robbers  upon  the  feas  ought  to  fuf- 
"  fer  ;  and  in  cafe  any  perfun  or  perfons  belonging  to  any  fhip  or 
**  veffel  whatfoever,  upon  meeting  any  merchant  fhip  or  veffel  on 
"  the  high  feas,  or  in  any  port,  liaven,  or  creek  whatfoever,  fhall 
*'  forcibly  board  or  enter  into  fuch  fhip  or  veffel,  and,  though 
**  they  do  not  feize  and  carry  off'  fuch  fhip  or  veffel,  fhall  throw 
*'  overboard  or  deftroy  any  part  of  the  goods  or  merchandizes  be- 
*'  longing  to  fuch  fhip  or  veffel,  the  perfon  and  perfons,  who  fhall 
**  be  guilty  thereof,  fhall  in  all  refpecls  be  deemed  and  puniflied 
*'  as  pirates  as  aforefaid."  ■ 

And  §2.  it  is  farther  enabled,  '*That  every  fhip  or  veffel, 
*'  which  fhall  be  fitted  out  with  a  defign  to  trade  with,  or  fupply 
**  or  correfpond  with  any  pirate,  and  all  and  every  goods  and 
*'  merchandizes  put  on  beard  the  fame  for  any  intent  or  purpofe 
*'  to  trade  with  any  pirate,  felon,  or  robber  on  the  feas,  fhall  be 
f  ipfofaElo  forfeited  ;  one  moiety  thereof  to  the  ufe  of  the  king's 
*'  Majefty,  his  heirs  and  fucccffors,  the  other  moiety  to  the  per- 
♦'  fon  or  perfons  who  fhall  Hrft  make  difcovery,  and  give  inforni- 
**  ation  of  fuch  intent  or  deiign  ;  and  fuch  perfon  or  perfons, 
«'  who  fhall  firfi:  make  fuch  difcovery,  fhall  and  may  fue  for 
«'  and  recover  the  faid  fliip  or  veffel,  and  all  and  every  the  goods 
*'  aud  merchandizes  on  board  the  fame,  in  the  High  Court  of 
«<  Admiralty." 

And  §  3.  "  Whereas  there  are  fome  defefts  in  laws  for  bring- 
?'  ing  perfons  who  are  acceffories  to  piracy  and  robbery  upon  the 
^*  feas  to  condign  punifhment.  if  tUc  principal  'i-ho  committed  fuch 
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<'  piracy  and  robbery  is  not  or  cannot  be  apprehended  and  brought 
**  to  juftice  ;  be  it  therefore  enacled,  That  all  and  every  per- 
*'  fon  and  perfons  whatfoever,  who  by  the  I'aid  ftatute  made 
**  II  t?  2  1  7/-^.  ■^.  c.  7.  are  declared  to  be  accefibry  or  acceflbries 
*'  to  any  piracy  or  robbery  therein  mentioned,  are  hereby  declared 
*'  and  Ihali  be  deemed  and  taken  to  be  principal  pirates,  felons, 
*  **  and  robbers,  and  fhnll  and  may  be  inquired  of,  heard,  deter- 
*'  mined,  ami  adjudged  in  the  fame  manner  as  perfons  guilty  of 
*'  piracy  and  robbery  may  and  ought  to  be  inquired  of,  tried, 
*»  heard,  determined, and  adjudged  by  the  faid  fiatute  11^12  W.  3. 
*'  f.  7.;  and  being  thereupon  attaitited  and  convicted  fliall  fufFcr 
*'  f'lch  pains  of  death,  Jofs  of  lands,  gocds,  and  chattels,  and  in 
"  like  manner,  as  pirates  and  robbers  ought  by  the  faid  a£t  to 
<'  fuiTer." 

And  §  4.  it  is  farther  enacted,  *'  That  all  and  every  offender  or 
'<  ofFenders  convicted  of  piracy,  felony,  or  robbery,  by  virtue  of 
*'  this  aft,  fhall  not  be  admitted  to  have  the  benefit  of  clergy,  but 
♦*  be  utterly  excluded  of  and  from  the  fame." 

And  §  5.  "  To  the  end  that  a  farther  encouragement  may  be 
*'  given  to  all  feamen  and  mariners  to  tight  and  defend  their  fhips 
»'  from  pirates,  it  is  farther  enabled,  "  That  in  cafe  any  feaman 
*'  or  mariner  on  board  any  merchant  fliip  or  veflel,  or  any  other 
*'  fliip  or  veflel,  fl>all  be  maimed  in  fight  againfl  any  pirate,  every 
*'  fuch  feaman  and  mariner,  upon  due  proof  of  his  being  maimeci 
**  in  fuch  fight,  fiiall  not  only  have  and  receive  the  rewards  ap- 
*'  pointed  by  23  Car.  2.  c.  11.  but  Tnall  alfo  be  admitted  into  and 
**  provided  for  in  Greenivhh  Hofpital,  preferably  to  any  other  fea- 
*'  man,  who  is  difabled  fromfervice  or  getting  a  livelihood  merely 
*'  by  his  age." 

And  by  §  6.  *'  If  any  commander,  mafter,  or  other  officers,  or 
*'  any  feaman  or  mariner  of  any  merchant  fhip  or  veflel,  which 
*'  carries  guns  and  arms,  fliall  not,  when  they  are  attacked  by  any 
*'  pirate,  or  by  any  (hip  or  velTel  on  which  fuch  pirate  is  on  board, 
*'  fight  and  endeavour  to  defend  themfelvesand  their  faid  (hip  and 
*'  veifel  from  being  taken  by  the  faid  pirate,  or  fhall  utter  any  words 
*^  todifcourage  the  otlier  nvariners  from  defending  the  faid  fliip,  and 
""  by  reafon  thereof  the  faid  Ihip  or  vefl^ei  flrall  fall  into  the  hands 
*'  of  fuch  pirate,  then,  and  in  every  fuch  cafe,  every  fuch  com- 
"  mander  or  other  officer,  and  every  feaman  and  mariner,  who 
*'  fhall  not  fight  and  endeavour  to  defend  and  fave  the  faid  fhip 
**  or  veird,  or  who  fhall  utter  any  fuch  words  as  aforefaid,  fhall 
*'  lofe  and  forfeit  all  and  every  part  of  the  wages  due  to  him  and 
"  them  refpe£tively  by  the  owner  and  owners  of  the  faid  {hip  or 
"  velTel,  and  IhaJl  not  be  permitted  to  fue  for  or  recover  the  fame, 
**  or  any  part  thereof,  in  any  court  either  of  law  or  equity,  arjd 
**  as  a  farther  punilhrnent  (hall  fuffer  fix  months'  imprifon- 
*»  ment." 

And  §  7.  "  For  prevention  of  feamen  or  mariners  from  defert- 

**  ing  merchant  (hips  or  veflels  abroad  in  the  plantations,  or  in 
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^  any  other  parts  be.yond  tlie  fcas,  waich  is  the  chief  cccafion  of 
their  turning  pirates,  and  of  great  detriment  to  trade  and  navi- 
gation, and  is  chiefly  occaiioned  by  the  owner  or  owners  of 
fhips  or  veflels  paying  v/ages  to  the  feamen  or  ftiariners  wl^.en 
abroad,  it  is  enacled,  That  no  mafber  or  owner  of  any  mer- 
chant lliip  or  veClel  Ihall  pay  or  advance,  or  caufe  to  be  paid  or 
advanced,  to  any  feaman  or  mariner,  during  the  time  he  fhall  be 
in  parts  beyond  the  feas,  any  money  or  effefts  on  account  of 
wages,  exceeding  one  moiety  of  the  wages  which  fhall  be  due  ; 

at  the  time  of  fuch  payment,  until  fuch  iliip  or  vefiel  fliall  re- 
turn to  Great  Britain  or  Ir^^land,  or  to  the  plantations,  or  to  fome 
other  of  his  Majefty";  dominions  whereto  they  belong,  and  from 
whence  they  were  firft  fitted  cut ;  and  if  any  fuch  mailer  or 
owner  of  fuch  merchant  (hip  or  veilel  fhall  pay  or  advance,  or 
caufe  to  be  paid  or  advanced,  any  wages  to  any  feaman  or  ma- 
riner above  the  faid  moiety,  fuch  m^after  or  owner  fhall  forfeit 
and  pay  double  the  money  he  fhall  fo  pay  and  advance,  to  be 
recovered  in  the  High  Court  of  Admiralty  by  any  perfon  who 
fhall  firft  difcover  and  inform  of  tlie  fame." 
[By  18G.  2.  c.  30.  "  Ail  perfons,  being  natural-born  fubje£ls  or 
denizens  of  his  Majefty,  who  during  any  wars  have  committed 
any  hoftilities  upon  the  fea,  or  in  any  haven,  river,  creek,  or 
place,  where  the  admiral  or  admirals  have  power,  authority,  or 
jurifdiclion,  againil  his  Maiefty's  fubjefts,  by  virtue  or  under 
any  colour  of  any  commiflion  from  ar-yhls^'Iaje'ty's  enemiesupoti 
the  fea,  or  any  the  places  where  the  admiral  Iiath  jurifdi(D:lon  as 
aforefald,  may  be  tried  as  pirates,  felons,  and  robbers  in  die  faid 
court  of  Admiralty,  on  ihip  board,  or  upon  the  land,  in  the  fame 
manner  as  perfons  guilty  of  piracy,  felony,  and  robbery  are  di- 
rected to  be  tried  ;  and  on  conviction  (hall  fuffer  as  any  other 
pirates,  'S c.  ought  by  virtue  of  1 1  cr  12  TV.  3.  c.  7.  or  any  other 
adl :  Provided  that  any  perfon  who  fnall  be  tried  and  scquitteci, 
or  convidted,  according  to  this  acl,  for  any  of  the  faid  crimes, 
(hall  not  be  liable  to  be  proftcuted  for  the  fame  crime  or  fa61, 
as  high  treafon.  Eat  this  act  fnall  not  prevent  any  perfons  who 
fhali  not  be  tried  according  to  it,  from  being  tried  for  high  trea- 
fon by  28if.  8.  r.5." 

And  by  32  G.  2.  c.  25.  6  12.   *'  In  cafe  any  commander  of  any  By  12  G.  3, 
private  (hip  of  war  duly  commiffioned  according  to  the  direc-  <=-2s- ai' 
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tions  01  this  act,  or  the  29  G.  2.  c.  34.  ihali  agree  with  the  com-  f^t  ranu.m- 
mander  or  other  perfon  of  or  belonging  tu  any  neutral  or  other  ing  any  pri- 
fhip  or  fnips,  vefiel  or  vefTels,  except  thofe  of  his  Majefty 's  declared  "^^H^.^^l^ 
enemies,  for  the  ranfom  of  any  fuch  neutral  or  o&.zx  fliip,  ^c,  ed'by  the 
or  the  refpe<fiive  cargo  or  cargoes  thereof,  or  any  part  thereof,  khp'sene- 
after  the  fame  fhall  have  been  taken  as  prize,  and  fhall,  in  pur-  ^^  ^^^ 
fuance  of  any  fuch  agreement  or  agreements,  adually  quit,  fet  theofF;ndej 


at  liberty,  or  difcharge  any  fuch  prize  or  prizes,  inftead  of  ^'■^^■■^  '<>  a 
bringing  the  fame  into  fome  port  or  ports  belonging  to  his  Ma-  ^^1V^ 

aiity  of 
piracy, 


nging  the  fame  into  fome  port  or  ports  belonging  to  his  Ma  -  ^^^^^ 
**  jelly's  dominions,  every  fuch  oifeoder  Ihall  be  deemed  guilty  of 


«<  piracy,  felony,  and  robbery,  and  on  convl^lion  (in  the  ftiannei* 
"  the  a£l  defcribes)  fhall  fuffer  fuch  pains  of  death,  &c.  as  pirates, 
*'  felons,  and  robbers  upon  the  feas  ought  to  fuffer  according  to 
«  the  laws  now  in  being.  But  the  commander  of  any  private  {hip 
"  of  war,  upon  the  capture  of  any  neutral  veflel,  which  by  any 
**  law  or  treaty  (hall  be  liable  only  to  the  forfeiture  of  fuch  con- 
"  traband  goods  as  {hall  be  on  board  thereof,  may  receive  fuch 
"  goods  in  cafe  the  comm.ander  is  willing  to  deliver  them,  and 
"  thereupon  quit,  fet  at  liberty,  olr  difcharge  fuch  neutral  (hip  or 
«  veflel." 

By  30  G.  2.  c.  25.  §20.  and  33  G.  3.  c.66.  §  70.  a  feflion  of  oyer 
and  terminer,  and  gaol-delivery,  for  the  trial  of  offences  committed 
on  the  high  feas,  (hall  be  holden  twice  at  the  leaft  in  every  year  at 
the  Seflions-houfe  in  the  OU  Bailey^  or  at  fuch  other  place  as  the 
Lords  of  the  Admiralty  fhall  appoint.  And  the  commiflioners 
named  in  the  commifTions  of  oyer  and  terminer  for  the  trial  of 
fuch  offences,  as  alfo  any  juftices  of  the  peace,  may  take  informa- 
tions touching  offences  committed  upon  the  feas,  and  caufe  the 
parties  to  be  apprehended  and  committed  :  They  may  alfo  oblige 
any  perfons  they  think  neceflary  to  enter  into  recognizances  to  ap- 
pear, profecute,  and  give  evidence  at  the  fefTions,  and  upon  their 
refufal  to  do  fo,  may  commit  them ;  which  recognizances  and  in- 
formations are  to  be  tranfmitted  to  the  regiftrar  of  the  court  of 
Admiralty.] 


0 


Blount's  A   PISCHARY  is  fald  to  be  a  right  or  liberty  of  fifhlng  In  the 

LawDia.       f\    foil  of  another. 

verb.  Pif-        -*■•*• 

chary.     But  a  man  may  have /iieraw/iJ/c^OTa/w  in  his  own  foil.     Skin.  678. 

2  Salk.  637.       Our  law  books  make  mention  of  three  fotts  of  fiftiery,  libera, 

fcparalisy  commimis. 
Seymour  In  order  to  conllitute  a  feveral  fifliery,  it  is  necefTary,  that  the 

V.  Lord  party  claiming  it  fhould  fo  far  have  the  right  of  fifhing  independ- 
«°Burr"^^*  ently  on  all  others,  as  that  no  perfon  fliould  have  a  co-extenjtve 
28*4.  right  with  him  in  the  fubje6l  claimed ;  for  where  any  perfon  has 

fuch  co-extenfive  right,  there,  it  is  only  ^free  fifliery.  But  a  par- 
tial, independent  right  in  another,  or  a  limited  libetty,  is  not  in- 
confiftent  with  a  right  to  71^  feveral  fifliery. 

Whether 


Vv'hetlier  ownerfiiip  of  the  foil  is  eflential  to  ^  feveral fiJJjery  Is  a  5  Burr. 
point  upon  which  there  hath  been  a  great  diverfity  of  opinion,  and  ?^'4- 
which  is  not  yet  finally  fettled.  That  ki' 

neceflarlly  included  in  a  feveral  fifhery,  fee  2  Bl.  Com.  39.  2  Salk.637.  Dav.  55.  b.  17  E.  4.  6. 
18  E.  4.  4.  10  H.  7.  24.  s6.  28.  Plo.  Com.  154.  That  it  is  not,  Co.  Lit.  4.  b.  i  12.  a.  Bradi. 
108.  b.  Br.  tit.  Tenures,  pi.  75.  Fitzh.  Sci.  Fa.  100.  Godb.  117.  20  Vin.  Abr.  201.  The  lat- 
ter feemeth  to  be  the  better  opinion,  for  the  utmoft  that  can  be  deduced  from  the  cafes  cited  in  fupport 
of  the  former  is,  that  a  feveral  fifliery  /hall  be  prefuraed  to  include  the  foil,  until  the  contrary  is  proved. 
See  Co.  Lit.  112.  a.  note  7.  hit  edition. 

A  free  fifhery  is  confidered  by  Sir  Win.  Black/lone  tl'^  an  exclufive  2  BL  Com. 

right  of  fifhing  in  a  publick  river,  and  is  referred  by  him  to  the  39- 

head  of  franchifes.     But  this  do£lrine  is,  at  lead,  queilionable,  gg_  q   '   ' 

our  law  books  [a)  extending  this  kind  of  fifliery  to  all  ftreams  in-  Fitzh, 

difcriminately,  whether  private  or  publick.  The  fame  learned  writer  ^^^'A(r. 

too  faith,  that  v^free  fijl^ery  imports  an  exclufive  right,  and  fo  dif-  2"'i7e'.4I 

fereth  from  common  of  pifckary ;  that  in  a  freejijljery^  a  man  hath  a  6.  b.  7.  a. 

property  in  the  fifh  before  they  are  caught;  in  a  common  of  pif chary  ^^■"p'S''. 

not  till   afterwards.     But   this    doftrine,    though   fupported    by  rr/ 

fome  (^)  authorities,  is  impugned  by  others.  Lord  Coke  {c)  confiders  i  Ventr.uz. 

conlmon  of  fifhery  and  free  fifnery  as  the  fame  thing.     For,  he  ^q^^'J^''!' 

faith,  that  a  man  may  prefcribe  to  h?L\e  feparalcw  pifchariam  in  fuch  (^)  Reg.  ^' 

a  water,  and  the  owner  of  the  foil  fliall  not  fifh  there ;  but  if  he  95-  b. 

claim  to  h2.\e  communiam  pif  charily  or  liber  am  pifchariam  ^  the  owner  ''"^^ij.^J:^'^* 

of  the  foil  ftiali  fifh  there.     And  Eyrcy  J.  faid,  {d)  that  the  word  Carth.  2l[.° 

liheruy  ex  vi  termini,  iraplied  ccy-rmcn.    And  that  a  man  cannot  de-  ^<^)  Co.  Lit. 

clare  in  trefpafs  for  taking  his  fifh  in  a  free  fifhery  was  exprefsly  ]]s'^\  it. 

holden  in   two  cafes  (f),  and  the  judgment  for  that  reafon  re-  637. 

verfed.     The  right  to  the  property  of  the  fifh  in  a  free  fifhery,  till  ^'^rth.  285. 

caught,   was  negatived  by  the  court  incidentally  in  a  flill  earlier  y.  pawldns 

cafe  [f).    Lord  Mansfield,  in  the  cafe  of  Seymour  v.  Lord  Courtenayy  3  Mod.  97. 

faith,  that  where  any  perfon  hath  a  co-extenfive  right  with  another  C)omb.  n. 

it  is  a/r^^  fifnery  (^).  p;,^;^. 

Turner,  cited  in  Canh.  286.  in  marg.       (/)  Child  v.  Greenhill,  Cro.  Car.  554.     {g)  5  Burr.  28x6. 

If  a  man  juflifies  for  ufing  a  pifchary,  he  ought  to  (hew  whe-  Hardr.  407. 
ther  itbe  common,  free,  or  feveral.   So,  whether  it  be  appurtenant 
to  a  manor  or  melTuage,  i^c.  for  it  is  an  intereft,  and  not  a  mere 
liberty  or  eafement. 

A  fifhery,   without  more,    is  a  tenement  witlfin  the  flatute  Rex  ▼.  Old 
p  'if  10  ^F.  3,  f.  II.  fo  as  to  entitle  a  perfon  renting  it  to  a  fettle-  Airesford, 
ment,  for  the  court  will  intend  that  the  foil  pafTed  with  it.     It  is  Lg^^nthU 
indeed  doubtful,  whether  it  is  material  for  this  purpofe,  that  the  cafe,  one 
foil  fhould  pafs.  !«""«<? 

judge  is 
reported  to  lay  it  down  broadly,  that  a  fifhery  is  a  tenemen: ;  that  trefpafs  will  lie  for  an  Injury  to  it ;  and 
it  may  be  recovered  in  cjedlment. 

In  rivers  not  navigable,  the  proprietors  of  the  land  have  the  Carter  v, 
right  of  fifhery  on  their  refpeclive  fides  ;  and  it  generally  extends  ^"'cot, 
adfilum  tnedium  aqua.     But  in  navigable  rivers,  the  proprietors  of  j,62.  Lord 
the  land  on  each  fide  have  it  not  j  the  fifhery  is  common,  it  is,  prima  Fitzwaiter's 

facie,  "f^/^Mod. 


320  JpiTcfiatil, 

105.  Day.  faciei  iri  the  king,  and  is  publick.     But  the  crown  may  grant  3 
55.   Mayor,  f^-.y^j3|  fif},t>,y  J,,  a   navigable  river,  where  the  fea  flows  and  re- 

&c.  of  Ox-      „  ,       J  ^,^-  -111,1 

ford  V.  flows,  ex  in  an  arm  of  the  lea  ;  and  ci'  the  other  hand,  there  may 

Kichardfon,  be  a  free  fifhcrv,  or  a  co-exten five  right  of  {idling  with  the  owners 
rX^'"  °^  ^^^  ^"^'»  "^  ^  ^^^'^^  "°*-  "aviga'ole.  In  tlie  one  cafe,  the  pre- 
fumption  is  in  favour  of  the  appropriate  right,  in  the  other  cafe, 
the  prefumption  lies  the  contrary  way.  In  thefe,  zs  in  all  other 
cafes  of  prefumption,  the  prefumption  will  Hand,  till  the  contrary 
is  prcved. 

By  the  ftatvite  of  5  Geo.  3.  c.  14.  perfons  convi£led  of  ftealing, 
taking,  or  deflroying  any  filh  in  any  river,  or  ftream,  pond,  pool,  or 
other  water,  in  any  park  or  paddock,  or  in  any  garden,  orchard,  or 
yard,  adjoining  or  belonging  to  any  dwellinji-houfe,  or  aiding  or 
afhfling  therein,  or  receiving  or  buying  the  fifh  knowing  them  to 
be  flolen  or  taken,  (hall  be  tranfported  for  feven  years.  The  pro- 
fecution,  however,  muft  be  within  fix  montlis  after  the  oflFence 
committed  ;  and  any  offender  convicting  an  accomplice  is  entitled 
to  a  pardon. 

By  §  3.  every  perfon  convicled  of  taking  or  deflroying,  or  at- 
tempting to  take  or  deftroy  any  fifh  in  any  river  or  ftream,  is'c, 
Jiot  being  in  any  park  or  paddock,  or  in  any  garden,  orchard,  or 
yard  adjoining  or  iielonging  to  any  dwelling-houfe,  but  (hall  be  in 
any  other  inclofed  ground  which  fliall  be  private  property,  fliall 
forfeit  the  fum  of  five  pounds  to  the  owner  of  fuch  river  or  ftream, 
iSc.     But  this  claufe,  it  is  exprcfsly  provided,  §  5    fhall  not  extend 
to  any  perfon  who  fnall  have  a  juft  right  or  claim  to  take,  kill,  or 
carry  away  any  fuch  fifli. 
Kinnerfley         It  is  obvious,  therefore,  that  a  perfon  wlio  fifhes  in  a  fifhery 
V.  Orpe,       belonging  to  another,  but  to  which  he  has  a  claim,  for  the  purpofe 
'of  giving  occafion  to  an  a6lion  in  order  to  try  the  right,  is  not 
liable  to  a  penalty  under  this  aft.] 


t     32i     ] 


PLEADING  in  general  fignifies  the  allegations  of  parties  to 
fuits  when  they  are  put  into  a  proper  and  legal  form ;  which 
are  diltinguifhed,  in  refpecl  to  the  parties  who  plead  them,  by  the 
r.ames  of  bars,  replications,  rejoinders,  furrejoinders,  rebutters, 
furrebutters,  ^'V.  And  though  the  matter  in  the  declaration  or 
count  does  not  properly  come  under  the  name  of  pleading,  yet, 
being  often  comprehended  in  the  extended  fenfe  of  the  word,  we 
have  conQdered  it  under  this  head. 

'  Pleading  in  ftridlnefs  is  no  more  than  fetting  forth  that  fa£l  {a}  Rccom- 

which  in  law  fhews  the  juftnefs  of  the  demand  made  by  the  plain-  "^^'^^^'^  by 

tifF,   or  the  difcharge  and  defence  made  by  the  defendant.     And  as  the  mod 

herein,  no  greater  certainty  is  required,  than  is  fufficient  to  bring  honouribie, 

on  a  trial  without  inveigling  judge  or  jury.     It  feems,  that,  ori-  '^"'^3'''«' 

ginally,  pleadings  were  fo  formed,  and  were  very  plain  and  con-  able  thing 

cife ;  but  in  progrefs  of  time  pleaders,  yea,  and  judges,  became  '"  the  laws 

too  curious  in  them,  fo  that  the  art  and  dexterity  of  pleading,  '^j^  "g'and. 

which  in  its  (a)  ufe,  nature,  and  defign  was  only  to  render  the  and  by  Lord 

fa6l  plain  and  intelligible,   and,  to  bring  the  matter  to  judgment  C°ke,  Co. 

with  convenient  certainty,  began  to  degenerate  from  its  primitive  ^^g  ^I^^' 

flmplicity  and  true  ufe,  and  end  in  a  piece  of  nicety  and  curiofity ;  z  Co. 
which,  how  it  hath  improved  therein  in  later  times,  the  length  of  Tooker's 

the  pleadings,  the  many  unneceflary  repetitions,  and  the  many  Hob.Tez. 

mifcarriages  of  caufes  upon  fmall  and  trivial  obje61:ions,  do  but  too  292.  295. 

fufficiently  teillfy.  —And  it 

'  '  feems,  that 

anciently  fines  were  impofed  pnjiulte  loqulo,  ox  ftulte  diBo,  which  were  mul£ls  laid  on  pleaders  by  the 
•ourts  for  barbarous  and  diforderly  pleading,     a  Inft.  123. 

Pleas  were  anciently  (^)  or^ /^-/wj-,  and  afterwards  minuted  down  10  Co.  132. 
by  the  prothonotaries,  and  entered  of  record  in  the  Latin  tongue,  .^'^' ;^"^'l^" 

-7  •  m      ,  ini;  10  IS  the 

that  being  a  dead  language,  and  leaft  fubjecl  to  variation,  to  re-  region  that 

main  as  muniments  and  precedents  of  the  law  :  that  the  pleadings  a  plea, 

fhould  be   in   Latin  is  exprefsly  enabled  by  the  36ii.  3.  r.  15.  ^l^'^"^ '" 

which  ftatute  was  made  to  abolifh  a  law  Introduced  by  William  be  amended, 

the  Conqueror,  which  ordained,  that  the  pleadings  in  the  courts  ^"^^  f'-^e 
of  juftice  fliould  be  in  French. 


But  now  by  4  G.  2.  c.  26.  it  Is  enafted,  ''  That  all  writs,  pro- 
Cffs,  pleadings,  rules,  indiftments,  records,  and  all  proceedings 
in  any  courts  of  juftice  within  England,  and  in  the  court  of  Ex- 
chequer ill  Scotland,  I  hall  be  in  the  Engiip  tongue,  and  be  writ- 
ten in  fuch  common  hand  as  acSls  of  parliament  are  ufually  en- 
grolTed  in,  the  lines  and  words  to  be  written  at  leafl  as  clofe  as 
the  laid  adts  ufually  are,  and  not  abbreviated ;  and  all  perfons 
Vol.  V,  Y  »'  oifendirp; 


Amend- 
ment. 


322  Iplcad  anti  lc>Ieat5ino:i^» 

«  offending  agalnft  this  a£l  fhall  forfeit  50  /.  to  any  perfon  who 

"  will  fue  for  the  fame." 
fSte  afimi-       But  by  6  G.  2.  c.  14.  it  is  provided,  "  That  the  above  penalty 
lar  rcfeixa-     c«  fhall  not  be  extended  to  the  exprefTing  the  names  of  writs,  or 
I'fc'o^raaof    "  technical  words  in  the  fame  language,   as  hath  been  ufed^  nor 
36  E.  3.]      "  to  abbreviations  ufcd  in  the  EngUj}:  language." 

In  pleading,  there  are  feveral  general  rules  laid  down  in  our 

books  •,  as, 
Co. Lit. 303.       That  good  matter  mud  be  pleaded  in  right  form,  apt  time,  and 
Plow.  65.      jye  order,  but  that  that,  which  is  but  inducem.ent  or  conveyance 
tIc  -ez!*     to  the  fubflance,  need  not  be  fo  certainly  alleged,  as  that  which 

is  the  gift  of  the  plea. 
C0.Lit.3c3.       ''i'hat  that  which  is  apparent  to  the  court,  and  appears  from  a 
7  Co.  40.      neceflary  implication  in  the  record,  need  not  be  averred. 

Co.Lit.303.       That  every  man's  plea  fliall  be  taken   mod  ftrongly  agalnft 

Hob.  114.     himfelf,  as  every  body  is  prefumcd  to  make  the  mod  of  his  own 
Latch.  186.         ^         *  •'  '        ^ 

iMod.  5.         That  what  the  parties  have  agreed  in  pleading  (hall  be  admit- 
ted, though  the  jury  find  otherv»'ife. 
Vaugli.  K%.       That  when  a  man  will  recover  a  thing  from  another,  it  is  not 
60.  fer  Ld,  enough  for  him  to  deftroy  fuch  perfon's  title,  but  he  muft  prove 
VaughAn.      j^.^  ^^^j^  ^  better,  according  to  the  rule,    melior  eji  conditio  pojfi- 

dentis. 
Co  Lit.285.       That  every  man  fhall  plead  fuch  pleas  as  are  pertinent  and 
3^3-  proper  for  him,  according  to  the  quality  of  his  cafe,  eftate,  or 

intereft. 
Hob.  164.         That  the  law  requires  in  every  plea  two  things,  the  one,  that  it 
fer  Ld.  Ho-  |je  j^  matter  fufficient,  the  other,  that  it  be  deduced  and  exprefled 
'     according  to  the  forms  of  law ;  and  if  either  the  one  or  the  other 
cf  thefe  be  wanting,  it  is  caufe  of  demurrer. 
Dyer,  66.  That  every  plea  in  bar,  being  a  confeffion  and  avoidance  of  the 

Cudb.  253.    plaintiff's  a6lion,  mi)ft  be  fubflantive  and  certain,  with  an  avoid- 
"'"'  ^  '      ance  of  the  plaintiff's  demands,  which  he   may  traverfe,  and 
thereon  go  to  ilTue  -,  becaufe  the  declaration  of  the  plaintiff  flandg 
confefTed,  as  far  as  it  is  not  avoided  by  the  defendant. 
7  Co.  25.  a.       That  if  a  count,  avowry,  which  is  in  nature  of  a  count,  repli- 
j;Co.'2o.b.  cation,  ISc.  want  {a)  form,  or  [b)  omit  circumilance  of  time^ 
MDuX^    place,  ^c.  they  may  be  made  good  by  the  plea  of  the   adverfc 
city  in  the     party;  but,  if  they  want  fubftance,   they  cannot  be  made  good  : 
declaration     f^^  j^  f^^h  cafes,  the  bar  may  bs  made  good  by  the  [c)  replica- 
pkating^       tion,  and  the  replication  by  the  rejoinder,  ^'c. 

over.  2  Vent.  222.  [h)  A  fuit  depending  mull  (hew  in  what  couit,  but  cured  by  pleading  over. 
I  Lev.  195.— —.Not  alleging  ^ri-ttf/ja/t-f />£/■  M-fWfc/K  cured  by  pleading  over.  3  Lev.  11.  In  debt 
for  rent,  it  no  place  be  adigned  where  the  leale  was  made,  the  defendant  in  his  plea  confeiTing  the  leafe 
makes  the  declaration  good.  Hob.  82.  [c)  Fault  in  ilie  plea  cured  by  the  replication.  Carth.  66. 
——And  that  if  a  man  pleads  over,  he  fhall  never  take  advantage  of  any  (lip  commit'ed  in  the  plead- 
ing of  the  other  fice,  which  he  could  not  take  advantage  of  upon  a  general  demurrer.  2  Saik.  519. 
pi.  18.     P«r  Holt,  Ch,  J. 

Co.Lit.303.       That  all  pleas  raufl  be  alleged  direclly,  and  not  by  way  of  re- 
Ftdtfojica.    hearfal ;  nor  is  it  fufhcient,  that  what  ought  to  be  exprefsly  plead- 
ed may  be  deduced  by  argument  from  what  is  pleaded. 

That 


That  in  matters  triable  by  our  law,  all  things  iffuable  ouc^ht  to  3  Leon.  300. 

be  fpecially  alleged  in  order  to  have  a  convenient  trial;   but  ia  Laid  down 

(fl)  matters  fpiritual  the  law  is  otherwife  -,  becaufe  there  is  no  LorVAnder- 

peril  in  the  trial ;  and  therefore,  if  certain  enough  to  ground  a  cer-  Ton,  cired  in 

tificate,  It  is  fufficient.  Show.  p.  c. 

94. 

{c]  Sentences  in  the  fpiritual  courts  may  be  alleged  fummarily  ;  as,  that  a  divorce  was  betwixt  fuch 
parties  for  fach  a  caufe,  and  before  fuch  a  judge  ;  Ui-  the  jiidge  mufl:  be  named,  that  ;he  court  miy  wiite 
to  him  ;  that  this  is  fufficient,  it  being  to  no  purpofe  to  allege  them  pirticul,irly,  becaufe  the  farms  of 
thefe  courts  are  different  from  thofe  of  the  common  lav/  j  and  our  judges  prefume  that  they  are  obferved 
by  the  judges  of  thofe  courtt.     Co.  Lit.  303. 

That  furplufage  does  not  vitiate,  unlefs  It  be  contrariant  to  the  Fidej>*flea, 
matter  pleaded  before. 

That  where  one  is  author ifed  to  do  a  thing  by  common  law,  Co.Lit.303. 
flatute,  cuftom,  grant,  or  commiffion,  he  ought  to  fhew,  that  he 
hath  purfued  the  fubftance  of  it  accordingly. 

That  general  eftates  in  fee-fimple  may  be  generally  alleged  ;  as,  C0.LIt.12r, 
that  y.  S.  was  felfed  in  fee ;  but  the  commencement  of  particular  ^"  303- 
eftates  muft  be  (hewn,  becaufe  they  could  not  originally  commence  ^^^  jh»    '^* 
without  a  conveyance,  which  muft   be   fliewn,   unlefs   they  be  pleading  a 
alleged  by  way  of  inducement  only.  s>utEjiate, 

tit.  Que  Eftate.  18  Ed.  4.  10.  Dyer,  238.  b.  Cro.  Eliz.  22.  Cro.  Car.  190.  428.  Cro.  Jac.  d-j"^, 
Yelv.  76.  Lev.  190.  Sid.  297.  2  Keb.  87.  56.  Skin.  303.  pi.  7.  a  Mod.  55.  Raym.  389» 
2  Salk.  562.     Carth.  9.  208.  431.  44^1.. 

That  pleas  ought  to  conclude  properly,  thofe  to  the  writ  to  con-  C0.Lit.303, 
elude  to  the  writ,  thofe  in  bar  to  the  action ;  eftoppels  muft  rely 
on  the  eftoppel. 

But  for  the  better  underftanding  of  thefe  matters,  we  muft 
more  particularly  confider, 

(A)  The  feveral  Parts,  and  the  Order  of  Pleading. 

(B)  The  Declaration  :  And  herein, 

1.  The  Nature  thereof;  and  therein,  of  adding  feveral 
Counts  in  the  fame  Declaration. 

2.  Who  may  join  or  be  joined  in  the  fame  Declaration- 

3.  What  Matters  may  be  joined  in  the  fame  Declaration, 

4.  Of  the  Declaration's  agreeing  with  the  Writ. 

5.  Of  the  Sufficiency  r^nd  Certainty  required  in  the  Declara- 
tion; and  therein,  of  Matters  of  Inducement,  and  that 
which  is  the  Gift  of  the  Adlion  :  And  herein, 

1.  Where  by  the  Declaration  it  muft  appear  that  the  Plaintiff 
hath  a  Right. 

2.  Where  the  Plaintiff  muft  fliew  that  he  hath  performed 
what  was  requifite  on  his  Part. 

3.  Where  general  Allegations  in  the  Declaration  are  fufE- 
cient  I  and  therein,  of  Mifrecitals  and  Omifiions. 

Y  2  4.  Where 
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4.  Where  the  Averments  muft  be  pofitlve  and  exprefs  in  the 
Declaration. 

5.  Of  the  Certainty  required  in  the  Defciiption  of  the  Thing 
declared  for. 

6.  Of  the  Declaration's  being  good  in  Part,  and  void  i» 
Part. 

(C)  Of  Imparlance  :  And  herein, 

1.  Of  the  Nature  thereof,  and  the  feveral  Kinds. 

2.  What  the  Defendant  muft  do  before  any  Imparlance. 

3.  What  he  is  to  plead  after  a  general  Imparlance. 

4.  What  may  be  pleaded  after  a  fpecial  Imparlance. 

5.  In  what  Cafes  the  Courts  exercife  a  difcretionary  Power 
in  granting  or  refufing  an  Imparlance. 

(D)  Of  making  Defence  :  And  herein,  of  the  Dif- 
ference between  full  and  half  Defence. 

(E)  The  feveral  Kinds  of  Pleas :  And  herein, 

I.  Of  Pleas  to  the  JurifdI£tion  :  And  therein, 

1.  To  what  Courts  to  be  pleaded,  and  of  the  Difference 
between  a  Plea  to  the  Jurifdi£lion  and  a  Claim  of  Co- 
nufance. 

2.  The  Manner  and  Time  of  pleading  to  the  Jurifdi6lion. 

(F)  Of  Pleas  in  Abatement. 

(G)  Of  Pleas  in  Bar  and  in  Chief;  And  herein, 

1 .  Of  the  General  Iflue,  and  how  formed. 

2.  Immaterial  and  informal  Iflues,  and  where  aided. 

3.  Of  fpecial  Pleas;  and  therein,  of  Pleas  amounting,  to  the 
General  IfTue,  and  of  Matters  which  may  be  pleaded  or 
given  in  Evidence. 

4.  Of  fham  Pleas,  and  the  Confequence  of  falfe  Pleading. 

(H)  Traverfe  :  And  herein, 

1 .  The  Nature  thereof. 

2.  In  what  Cafes  a  Traverfe  is  permitted. 

3.  In  what  Cafes  a  Traverfe  is  neceflary. 

4.  Whether  there  may  be  a  Traverfe  upon  a  Traverfe. 

5.  To  what  Point  the  Traverfe  fhall  be  taken  ;  and  therein, 
what  Matters  are  traverfublc,  and  of  the  Manner  of  taking 
thereof. 

(I)  Plea* 
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( I )  Pleas  in  Bar,  their  Sufficiency  and  Certainty : 
And  herein, 

1.  That  the  Plea  niuft  be  proper,  and  adapted  to  the 
A£lion. 

2.  That  the  Plea  mufl  be  good  in  Subftance  ;  and  therein,  of 
Matter  of  Inducement,  and  that  which  is  the  Gift  of  the 
Defence. 

3.  Of  general  Pleading  to  avoid  Prolixity }  and  therein,  of 
affirmative  and  negative  Pleas. 

4.  Of  Surplufage  and  Repugnancy  in  Pleading. 

5.  That  the  Pleading  ought  to  be  diredl  and  not  argu- 
mentative. 

6.  Negative  Pregnant. 

7.  What  Things  mull  be  pleaded  according  to  their  Opera-  .  * 
tion  in  Law. 

S.  Of  Colour  in  Pleading. 

9.  Of  pleading  Non-tenure  and  Difclaimlng. 
10.  Pleading //(jr/ ^^yo«y^^. 
n.  Eftoppels  in  Pleading. 

12.  Pleading  with  a  Profert,    and  demanding  Oyer:    And 
herein, 

1.  In  what  Cafes  there  muft  be  a  Profert  or  Monjlrans  de 
fail. 

2.  Of  demanding  Oyer. 

13.  Pleading  a  Recovery  in  a  former  Ailion. 

(K)  Duplicity  in  Pleading  :  And  herein, 

1.  The  Rcafon  why  Duplicity  is  a  Fault,  and  the  Mannqj? 
of  taking  Advantage  thereof. 

2.  What  fhall  be  faid  Duplicity  in  Pleading. 

3.  Of  pleading  double  by  Leave  of  the  Court. 

(L)  Departure  in  Pleading, 
(M)  Repleader :  And  herein, 

1 .  Of  the  Nature  of  a  Repleader,  and  Manner  of  awarding 
it. 

2.  A  Repleader  in  what  Cafes  to  be  awarded. 

3.  Repleader  at  what  Time  to  be  awarded. 

(N)  Demurrer  :  And  herein, 

1.  The  Definition  and  Nature  of  a  Demurrer. 

2.  The  Manner  and  Form  of  demurring ;  and  therein,  of 
joining  in  Demurrer,  and  waiving  thereof. 

Y  3  3.  What 
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3.  What  Va£ls  are  admitted  by  a  Demurrer. 

4.  How  far  a  Judgment  on  a  Demurrer  is  peremptory. 

5.  Of  the  Difference  between  a  general  and  fpecial  De- 
murrer. 

6.  What  Things  are  good  on  a  general  Demurrer,    that 
would  be  otherwife  on  a  fpecial  one. 

7.  Demurrer  to  Evidence. 

(O)  Plea  at   what  Time   to  be   put   in,    and   tlie 
Ceremony  requifite  therein. 

(P)  Continuance  and  Diicontinuance  in  Pleading, 

(Q^)  Pleas  Puis  darrien  continuance^ 


(A)  Of  the  feveral  Parts,  and  the  Order  of  Pleading. 

Tcfl.  pi.      np  H  E  firft  thing  in  pleading  is  the  plaintiff's  count  or  declara- 
84.    Co.        A    tion,  in  which  he  fets  forth  the  caufes  of  his  complaint  par- 
Piovv^g'^*'    ticularly,  and  thereby  explains  his  writ  j  and  this  he  muft  do  in 
Vide  the        fuch  a  manner,  as  to  make  it  appear  to  the  court  there  is  fuflicient 
saxt  title,      foundation  for  his  bringing  the  action  \  and  ali  efTentials,  or  what- 
ever is  of  the  fubilance  of  the  aclion,  muft  be  alleged,  that  the 
court  may  be  enabled  to  give  judgment  for  him  in  cafe  a  verdi£b 
fhould  be  found  in  his  favour. 

The  next  thing  is  the  defendant's  plea  or  bar :  Pleas  are  vari- 
oufiy  diftinguifhed ;  the  more  general  divifion  of  them  is  that  of 
being  dilatory  or  peremptory  ;  or  they  are,  i/7,  Pleas  in  abate- 
ment J  "idly^  Such  as  fufpend  the  action  ;  or,  3^//y,  Such  as  bar 
the  plaintiff  for  ever.  And  as  the  plaintiff's  declaration  muft  fet 
lorth  all  efTentials  neceffary  to  maintain  it ;  fo  the  defendant's  bar 
jnuft  be  fubftantially  good  and  certain,  with  an  avoidance  of  the 
plaintiff's  demands,  which  the  piaintift'raay  traverfe,  and  thereon 
go  to  iffue. 

The  replication  is  the  plaintiff's  anfwer  to  the  defendant"s  plea, 
which  fortifies  and  fupports  his  declaration  ;  the  rejoinder  is  the 
defendant's  anfwer  thereto  ;  fo,  of  furrejoinders,  rebutters,  furre- 
butters,  ^c.  in  which  the  material  thing  is,  that  they  purfue  what 
hath  been  at  firft  alleged  and  infifted  upon,  otherwife  it  will  be  a 
r,a^«  under    departure  in  pleading ;  as,  if  a  matter  be  pleaded  at  common  law, 
DeVr^u'e^n  *^^^  caunot  be  maintained- by  a  cuftom  ;  as.  In  covenant  on  an  in- 
Pieadin^.      denture  of  apprenticefhip  to  ferve  feven  years,  the  breach  affigned 
was,  that  he  did  not  ferve,  feCr.  the  defendant  pleaded  infancy; 
the  plaintiff  replied  the  cuftom  of  Lomlony  and  adjudged  a  depart- 
ure.    So,  an  action  at  common  law  cannot  be  made  good  in  the 
replication  by  an  aft  of  parliament.     But,  if  one  pleads  a  ftatute, 
and  the  other  fays  it  is  repealed,  he  may  reply,  that  it  is  revived 
by  another,  for  this  fortifies  the  firft  matter. 

In 


In  debt  upon  a  bond,  conditioned  to  fave  a  parifli  harmlefs  con-  Pafth. 
cerning  a  bailard  child  which  the  obligor  was  forced  to  father,  he  J^  ^ar.  a. 
pleads  non  dainnijicatus ;   they  reply,  that  the  child  was  ready  to  l"sand  S 
flarve,   and  that  therefore  they  put  it  out  to  nurfe,  which. cod  51^.4^4. 
them  4/..*  Defendant  rejoins,  that  he  was  ready  to  pay  the  money  M'jd.43. 
and  fave  the  parifh  harmlefs  ;   upon  this  they  demurred,   and  had  6iq!s  c^ 
judgment,  becaufe  the  rejoinder  is  a  departure  ;  for  the  defendant  Richards 
ought  to  have  taken  iflue  o;i  the  child's  being  ready  to  flarve  ;  for  *•  Hodges, 
if  the  plaintiffs  had  once  caufe  of  expence  about  the  child,  and 
were  thereupon  a6lually  damnified,  the  defendant's  being  ready 
to  pay  the  money  will  not  fave  the  condition  of  the  bond. 

When  the  plaintiff  replies,  furrejoins,  ^c.  and  it  thereby  ap-  2  Co.  133, 
pears,  that  he  has  no  caufe  of  action,  he  (hall  never  have  judg-  ''• 
ment,  though  the  bar  or  rejoinder  be  infufficient,  nor  can  any 
admittance  of  the  adverfe  party  make  it  good,  for  the  court  ought 
to  judge  on  the  Vv'hole  record  -,  as,  in  debt  on  a  bond  for  perform- 
ance of  covenants,  the  defendant  pleads  performance  generally, 
where  fome  of  the  covenants  are  in  the  negative,  whereby  his  plea 
is  infufficient ;  if  the  plaintiff  reply,  and  fhew  a  breach,  v/hich 
of  his  own  (liewing  is  no  breach,  judgment  Ihall  be  given  againfl: 
him  \  for  on  the  whole  record  it  appears  he  has  no  caufe  of 
a£lion. 

But,  if  the  bar  be  infufficient  in  fubftance,  or  amount  to  a  con-  8  Co.  133. 
felfion  of  the  point  of  the  action,  and   the  plaintiff  in  his  repli-  ^'    '  S.*^", 
cation  ihew  no  matter  agamic  hniiieli  but  matter  explanatory,  or  i^.  i^g. 
perhaps  not  materia],  the  declaration  being  good,  the  plaintiff  fhall  Lev.  31. 
have  judgment  for  the  infufficiency  of  the  bar,  without  any  re-  3  Lev.  244. 
gard  to  the  replication  •,  as,  if,  the  defendant  plead  a  grant  by  let- 
ters patent  in  bar  which  are  not  fufficient,  and  the  plaintiff  in  his 
'replication  fiiev/  another  claufe  in  the  faid  letters  patent,  which 
is   not  material,  the  defendant  demur,   the   plaintiff  (hall   have 
judgment. 

If  the  plaintiff"  make  a  title  in  his  replication,  but  do  not  plead  Lev.  195. 
as  he  ought,  efpecially  in  point  of  trial,  the  rejoinder  admitting 
this,  and  tendering  iffue  upon  another  matter,  makes  it  good. 

The  order  of  pleading  is,    j.  To  the  jurifdiclion  of  the  court.  Co. Lit. 303. 
2.  To  the  perfon  of  the  plaintiff,  and  next  of  the  defendant.  3.  To 
the  count  or  declaration.     4.  To  the  writ.     5.  To  the  a6tion  of 
the  writ.     6.  To  the  action  itfelf  in  bar  thereof. 

This  has  been  fettled  as  the  mod  natural  order  of  pleading,  be-  Co.Lit.jo;- 
caufe  by  this  order  each  fubfequent  p'ca  admits  the  former  j  as,  H""'?'»7»^- 
where  the  defendant  pleads  to  the  perfon  of  the  plaintiff,  he  ad-  5  Mod. '146. 
mits  the  jurifdidion  of  the  court;  for  it  would  be  nugatory  to 
plead  any  thing  in  that  court  that  has  no  jurifdi6lion  in  the  cafe  : 
when  he  pleads  to  the  count,  he  allows  that  the  plaintiff  Is  able 
to  come  into  that  court  to  emplead  him,  and  that  he  may  there 
be  properly  empleaded :  but  in  pleading  to  the  count  he  does  not 
admit  the  writ  to  be  good,  yet  if  the  count  be  vliious,  the  writ  is 
confequently  deflroyed  •,  for  though  the   writ   in   itfelf  may  be 
gopdj  yet  it  is  ill  purfued :  but,  in  pleading  t<j  the  writj  he  ad- 

Y  4  mitif 
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mits  the  count  to  be  fufficient  in  form,  if  the  writ  be  good  j  fince 
it  is  not  to  any  purpofe  to  object  to  the  form  of  fuch  writ,  if  the 
form  of  the  count  be  thereupon  infufficient :  but,  if  the  count 
be  in  fubftance  variant,  the  defendant  may  {hew  it  at  any  time 
in  arrefl.  of  judgment  •,  beaufe  the  court  has  no  authority  to 
proceed  in  a  matter  of  fubftance  different  from  the  original 
writ. 

If  a  man  pleads  to  the  aftion  of  the  writ  he  allows  both  the 
form  of  the  count  and  of  the  writ ;  for  he  admits,  that  if  the  form 
of  the  writ  and  count  were  adapted  to  the  plaintiff's  cafe,  that 
fuch  form  is  good  and  fufficient  j  fince  to  objedl  to  the  adlion  not 
agreeing  with  the  plaintiff's  cafe  does  admit,  that,  if  it  be  ruled 
by  the  court  that  it  does,  the  plaintiff  has  before  the  court  a  count 
in  form  fufficient. 

If  the  defendant  pleads  in  bar  to  the  a6lion,  he  admits  the  form 
of  the  writ  and  count,  for  he  anfwers  to  the  right  in  demand, 
and  puts  that  right  in  iffue,  and  thereby  admits,  that  there  is  a 
fufficient  form  to  put  it  in  iffue,  and  therefore  though  a  man 
pleads  non  ojjumpfit  modo  ^  forma ^  yet  the  modo  l^  forma  does  not 
traverfe  the  form  of  the  v^rit  or  count,  but  the  fubftance  of  the 
promife ;  which  is  the  true  reafon  why  another  promife  may  be 
given  in  evidence  different  in  time  and  place  from  that  mentioned 
in  the  declaration,  though  not  different  in  fubftance. 


(B)  The  Declaration  :  And  herein, 

I.  The  Nature  thereof;  and  therein  of  adding  feveral  counts  in 
the  fame  Declaration. 

Plow.  84.  '  I  'HE  (fl)  declaration  is  an  explanation  of  the  plaintiff's  writ,  in 

Lii.  Reg.  X.    which  he  expreffes  at  large  his  complaint,  fetting  forth  the 

{a)  inEng-  uaturc  and  quality  of  his  cafe  more  fully  than  in  the  writ ;  and  as  it 

lift  it  is  is  the  foundation  of  his  fuit,  the  law  requires  that  it  contain  cer- 

'chratkn'  *^'"*y  ^"<^  (^)  truth,  that  the  defendant  may  be  able  to  make  a  pro- 

count  from  pcT  anfvvcr  thereto,  and  the  court  be  enabled  to  give  a  right  judg- 

the  French,     mcnt  therCOU. 
and  narratio 

5n  Latin.     Co.  Lit.  17,  a.  304.     Doft.  pi.  83." and  is  the  fame  with  v/hat  the  civilians  call  ^ 

libel.     Co.  Lit.  17.  a.       (b)  Muft  eftabli/h  a  title  in  the  plaintiff,  as  well  as  deftfoy  the  defendant's  j 
for  the  rule  is,  mtllor  ejl  cmditit  J>oJjidentis.     Vaugh.  58.  60. 

(<:)  And  The  plaintiff  having  fet  forth  the  caufes  of  complaint  particu- 

hathbeen'^   larly,  the  conclufion  of  his  declaration  is,  et  inde  producit  feBam, 


faid,  the  which  was  proffering  to  the  court  the  teftimony  of  the  witneffes  or 

pradiiceof  followers-,  for  according  to  Fletuy  the  (r)  ancient  law  was,  quod 

atfidavUs  ""^^"•'"  ^^^^^  ^°'"°  ponatur  ad  legem  nee  ad  juramentum  per  fimpticem 

to  bills  in  loquelamfine  teflibus  fidelibus  ad  hoc  duBis,  5cc. 

Chancery  hath  been  introduced.— ^But  this  method  in  declarations  is  now  difufed.  Doft.  pi.  83. 
• — -And  fo  is  the  pradlice  ot  anm-xing  affidaviis  to  bills  in  Chancery,  uniefs,  pcrhap?,  in  a  few  very 
^larlicular  cafes,  reijuired  by  ftatute. 
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An  audita  querela  and  z  fare  facias  are  in  the  nature  of  a  decla-  Lil.  Reg. 
ration,  for  they  fet  forth  at  iarge  the  caufe  of  the  plaintiff's  adfion  ^^\- 
as  a  declaration  doth.  ''    °'    ^* 

The  gill,  and  every  thing  that  is  of  the  elTence  of  the  plaintiff's  Doft.  pi. 
a6lion,  mult  be  fct  forth  in  the  declaration  ;  and  herein  we  may  ^S- 
lay  it  down  as  a  general  rule,  that  that  feems  properly  to  be  the 
efTence  of  the  action  without  which  the  court  could  have  no  fuf- 
ficient  grounds  to  giv-e  judgment ;  and  this  is  to  be  determined  in 
every  action  according  to  its  nature. 

If  the  declaration  be  not  a  fufhcient  foundation  to  give  judg-  (a^Eutmlf- 
ment,  this  may  be  moved  in  [a)  arreft  of  judgment  after  verdift,  ^^^^smthe 
becaufe  judgment  cannot  be  given  when  it  appears,  that,  though  cL'not  be" 
the  fa6l  be  found  for  the  plaintiff,  yet  he  has  not  fufficient  caufe  takenadvan- 

Ofadion.  tageofona 

pJeain  abate- 
ment, but  ;he  defendant  muft  demur,      Salk.212. But  if  the  declaration  varies  from  the  writ, 

the  defendant  may  plead  in  abatement  ;   for  he  has  abated  his  own  writ  by  profecuting  it  in  a  different 
manner.     Cro.  hliz.  722.     Cro.  Jac.  654..     Jon.  304. 

The  declaration  may  be  general  or  fpecial ;  as,  in  debt  upon  an  Doa.  pi. 
obligation,  the  plaintiff  may  declare  on  the  penalty  generally,  or  ^'^" 
may  fet  forth  the  condition  at  his  ele£lion. 

If  there  are  three  in  execution  jointly  at  the  fuit  of  A.  and  all  Kellw.  6S. 
efcape,  in  debt  for  the  efcape,  the  plaintiff  may  declare  for  the  (^)  '^  o"^ 
efcape  of  all,  and  it  will  not  be  double,  though  the  efcape  of  any  j^  efcape  In 
of  them  will  be  {b)  fufhcient  to  entitle  him  to  the  adlion.  a  caufe  of 

aftion  to 
40  f.,  and  proves  301.,  this  is  fufficient  j  per  Hale.     But  in  the  book  there  is  a.  guare  de  boc,  being 
fpecial.     2  Lev.  85. 

If  in  an  tmJebitatus  affmnpft  the  plaintiff  declares  for  100/.  re-  Raym.449. 

ceived   to  the  plaintiff's  ufe,  and  alfo  upon  an  infunul  computaffct  p"^.*^'^"  ^* 

for  another  100/.  the  fame  day,  and  the  defendant  pleads  that  the  *  if  thT* 

faid   feveral  fums  of  100/.  are  for  one  and  the  fame  caufe  of  money  was 

action,  and  likewife  that  the  fum  demanded  is  fatislied;  this  on  ^^"^iiy 

demurrer  will  be  good  •,  for  though  it  is  frequent  to  lay  a  de-  pffumpfit 

claration  for  a  debt  feveral  ways  in  an  nfumpfit,  and  it  is  not  a  v^ouid  have 

good  plea  to  fay  that  the  feveral  fums  are  but  only  for  the  fum  ^^^^'^^^ 

firfl  mentioned,  and  fo  go  on  no  further ;  yet  when  the  defend-  for,  having* 

ant  pleads  over,  that  the  very  fum  demanded  is  fatisfied,  it  is  a  fulfilled  the 

good  plea;  and  if  the  two  feveral  hundred  pounds  were  two  dif-  ft^s^as^lf it 

tin6t  fums,  the  plaintiff  ^might  have  replied    fo,  and  taken  iffue  had  never 

thereupon  *.  exiited. 

In  an  a6tIon  for  money  won  at  play  there  were  two  counts,  6  Mod.  12S. 

one  fetting  forth  a  fpecial  agreement  to  play  at  fuch  a  game,  and  ^mith  v. 

mutual  promifes  of  payment,  which  was  right  j  the  other  was,  judged',*  " 

that  in  confideration  that  the  plaintiff  won  fuch  a  fum  of  the  de-  2  Ld.Raym. 

fendant  at  play,  he  promifed  to  pay  it,  which  was  adjudged  ill,  ^°34- 

in  that  an  indebitatus  will  not  lie  for  money  won  at  play.     It  was  pi.  j,  i-jl. 

likewife  held,  that  any  thing  in  the  firft  count  which  was  right  pi-  i- 

could  not  [c]  help  any  defedt  in  the  fecond  ;  for  though  they  bo^h  ^°^''  3^9> 

were  put  in  one  declaration,  yet  they  were  as  diftindt  as  if  they  (/)  That  a, 

had  been  in  two  feveral  adlions  f .  judgment 

cannot  be 
j:?yerfsd  as  to  one  count,  and  afBiined  as  to  another.  Sulk.  24.  £?  vide  7  Mod,  148.    a  Ld.  Raym.  ?4r. 

1  Thi» 
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■f  Thio  was  a  cafe  after  verdi^,  for  on  a  demurrer  to  the  whole  declaration,   the  «ourt  might  hayfi 
jiven  judgment  for  plaintiff  on  one  count,  ano  for  defendant  en  the  oiher. 

Salic.  113.         The  plaintiff  declared,  t?iat  whereas  the  defendant  6  Mail  1695, 
^'•3'  for  120  weeks   diet  then  paft,  had  promifed  to  pay  him  'j  s,  per 

Weft  V.        week,  and  that  the  plaintiiF/'?/?^.?,^^   6  Mali  1695,  having  found 
Tioies.        jjjg  defendant  diet   1 20  weeks  then  paft,  the  defendant  promifed 
to  pay  the  worth,  and  that  it  was  worth  7  s,  per  v/eek ;  upon  non 
ajfumpfit,  and  verdift  pro  quersntey  it  was  moved  in  arreft  of  judg- 
ment, that  the  weeks  in  the  quantum  meruit  are  not  faid  to  be  aiit 
than  thofe  laid  in  the  fpecial  promife,  fo  that  the  defendant  is 
twice  charged  with  the  fame  thing ;  fed  non  allocatur;  for  they 
do  not  appear  neceflarily  to  be  the  fame,  and  without  neceffity  the 
court  will  not  intend  them  fo. 
LU.  Reg.     ^     The  plaintiff  after  plea  pleaded,  or  after  the  end  of  the  fecond 
*°^*  term,  fliall  not  add  a  new  count  to  his  declaration  (as  an  indehka- 

ius  ajfumpftty  or  the  like)  under  pretence  af  amending  his  decla- 
ration. 


2.  "Who  may  join  or  be  joined  in  the  fame  Declaration. 

See    upon     this   divifion,     tit.    "   Actions   in   general  (C)/* 
Vol.1,    p.  5 1. 


Browr.  t. 
Dixon, 
I  Term 
Rep.  276. 


Carth.  Ill 
Drake  v.  " 
Cooper, 
adjudged. 


3.  What  Matters  may  be  joined  in  the  fame  Declaration. 

[The  old  opinions  upon  this  fubjedt  may  be  found  in  the  firft 
volume  of  this  work,  under  title  "  Acllons  in  general(C)."  It 
woulil  be  unneceffary  to  introduce  them  again  here,  efpecially  as 
the  rule  is  now  fettled,  that  any  caufes  of  a£lion,  which  can  be 
comprifed  in  counts,  that  admit  of  the  fame  general  plea,  and  are 
followed  by  the  fame  judgment,  may  be  joined  in  the  fame 
declaration.] 

In  trefpafs  quare  vi  $jf  armis  the  defendants  entered  his  clofe, 
containing  100  acres,  l^c.  (in  which  a  fair  time  out  of  mind  had 
been  kept  on  Michaelmas  day)  (ff  adtunc  i^  ibidem  fregerunt  iff 
divulfer.  divers  booths,  i^fc.y  ibidem  erect,  by  the  plaintiff  for  expof- 
ing  wares  and  merchandizes  to  fale  there,  brought  by  peribns 
thither  reforting,  nee  fton  co  quod  (thefe  defendants)  adtunc  ^ibidem 
impediverunt  ijf  d'lflurbaverunt  the  plaintiff  in  ere£ling  other  new 
booths,  £5V.  for  the  fale  of  merchandize ;  by  real'on  whereof 
the  plaintiff  loft  all  the  profits  of  piccage  and  ftallage.  Upon  not 
guilty  pleaded,  the  plaintift'had  a  verdid^,  and  on  a  motion  in  arreft 
0/ judgment  it  was  objected  to  the  declaration,  that  the  latter  part 
thereof,  viz.  the  difturbance  in  building  new  booths,  founds  alto- 
gether in  cafe  and  not  in  trefpafs,  and  is  therefore  incompatible 
with  the  firft  part  of  the  declaration,  which  is  trefpafs  vi  l^f  armis, 
and  that  thefe  feveral  matters  require  fcveral  judgments  ;  the  firft  a 
dpiatur,  but  the  laft  a  mifericordia  only,  and  therefore  could  not 
be  joined  in  one  declaration.  Bed  per  cur.  The  difturbance,  iffc, 
is  laid  only  in  confequence  of  the  firft  trefpafs,  i^c,  and  it  is  of 
the  fame  cffedt  as  a  per  quod  in  a  declaration,  which  is  often  ufed 

in 


pieaig  antJ  plcatiing0»  33 1 

ill  actions  of  trefpafs  vi  cf  armis,  to  let  in  the  confequential  da- 
mages>  isfc,  and  one  plea  goes  to  the  whole  j  for  if  the  defendant 
had  pleaded  a  licence  from  the  plaintiff  to  enter  the  clofe,  that 
would  have  been  a  good  juftification  of  the  trefpafs. 

4.  Of  the  Declaration's  agreeing  with  the  Writ, 

The  count  or  declaration  is  an  expofition  of  the  plaintiff's  writ,  "DoQ.  p!. 
and  muft  regularly  agree  therewith ;  and  herein  the  general  rule  ^'  f'^  j' 
is,  that  every  thing  that  comes-  within  the  compafs  of  the  writ 
may  be  comprehended  within  the  declaration,  but  the  declaration 
cannot  be  extended  beyond  the  writ ;  for  original  writs,  iffuing  out 
of  Chancery,  are  the  grounds  and  foundations  of  the  proceedings 
of  the  courts  into  which  they  are  returnable  ;  and  fuch  proceed- 
ings muft  be  conformable  to  the  authority  given  them  ;  whatever 
therefore  may  be  comprifed  in  the  writ,  however  multifarious, 
may  be  comprifed  in  one  declaration  ;  but  whatever  cannot  be 
contained  in  one  writ,  cannot  be  comprehended  in  the  declaration. 

The  writ  may  be  general,  according  to  law,  but  the  declaration  Do£l.  pl« 
fpecial ;  as,  where  a  ftatute  gives  an  action,  but  does  not  prefcribe  ^+' 
any  form  of  the  writ,  the  writ  framed  by  the  common  law  will 
ferve,  and  the  fpecial  matter  may  be  fet  forth  in  the  declaration. 

So,  if  lands  are  given  to  a  woman  quamdiu  fo/a  futrit,  or  to  a  Doft,  pi. 
man  quamdiufe  bene  gejferit,  in  wafte,  the  writ  fhall  be  general  quod  ^5- 
tenet  pro  termino  vita;,  and  the  count  fpecial. 

[Upon  general  procefs  (^),  the  plaintiff  may  declare  qt^  tarn,  or  (a) Weavers* 
as  executor  or  adminiftrator,  ^c.     But  this  rule  will  not  hold  ^"^^'^^"(^ 
e  converfo;  for  where  the  procefs  was  to  anfwer  the  plaintiff  ^'ivi  b.  R.  aStr. 
tam^  &c.  {h),  and  the  declaration   was  in  his   own  name  only,   1*32- 
omitting  the  qui  tarn  part,  the  court  held  the  variance  to  be  fatal,  y^^^Yims 
and  fet  afide  the  proceedings.     And  the  like  was  done,  where  the  c.  B.  2  BU 
procefs  was  to  anfwer  the  plaintiffs  (r)  as  affignees  of  a  bankrupt,  Rep.  712. 
and  the  declaration  was  in  their  own  right  •,  for  the  plaintiffs  can-  '^,.  q^^^^Ii^ 
not  declare  generally,  on  procefs  fued  out  in  a  fpecial  character,  v.  Davis, 
And  as  fuch  variance  between  the  original  writ  and  declaration  B-  R-- 
may  be  taken  advantage  of  by  plea  in  abatement,  fo,  where  the  2417?' 
adlion  is  by  bill,  the  court  will  interfere  upon  motions (i/).]  Canning  r. 

Davis,  C.  B. 
Barnes,  4-94.  {c)  Meggs  v.  Ford,  E.  25  G.  3.  Imp.  Pr.  K.  B.  172.  {d)  Turing  v.  Jones,  5  Term 
Rep.  402.— —It  appears,  however,  to  have  been  the  opinion  of  Yates,  J.  in  the  cafe  of  Canning  v. 
Davis,  4Barr.  2417.  that  though  the  plaintiff  9t)\t\\imit\i  executor,  or  give  himfelf  acy  other  fuper- 
fluous  defcription  in  the  procels,  and  declare  otherwife,  jet  this  will  not  hurt,  for  the  demand  is  ftill 
the  fame. 

If  a  man  bring  an  original  in  trefpafs  againft  one,  and  declare  Comb.  260. 
againft  him  with  a  ftmul  cum,  he  abates  his  own  writ  j  but  the  f^  i^°''» 
defendant  cannot  take  advantage  of  it  withou|  demanding  oyer.    If  *'Butnow, 
the  writ  be  againft  two,  the  plaintiff"  may  declare  againft  one  of  on  trial,  the 
them  with  zjimul  cum  *.  exp^^'f"^^ 

eviderce  of  an  attempt  to  ferve  with  procefs,  to  take  off  his  evidence.' 

If  lands  be  demifed  for  term  of  half  a  year  or  a  quarter  of  a  Lir.  \  67. 

rit  "" 
of 


year,  ^c,  and  the  leffee  commit  waile,  the  leffor  fhall  have  a  writ  ^'°-  J-'- 


:) 
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of  wafte  againfl;  him,  and  the  writ  fliall  fay,  quod  tenet  ad  term'tnum 

anmrum^  but  the  declaration  muft  be  fpecial,  according  to  the 

cafe. 
Co.  Lit.  So,  if  a  clerk  that  is  donative  be  difturbed  in  a  quare  hnpedit  by 

344.  a.         ^j^g  patron,  for  this  difturbance  to  his  church  donative  the  writ 

lliall  fay,  quod  permittat  eitm  prafentare  ad  ecclefiamy  &C.,  and  the 

declaration  (hall  be  fpecial. 
Cafes  L.  and       Where  the  ia)  title  is  of  one  fort  of  aftion,  there,  the  declaration 
f\iV°'(i      ^^"  never  change  it  to  another;  but  it  may  make  a  fatal  variance 
daration  be-  between  the  writ  and  the  declaration. 

gins  Siueritur  hi  placito  tranfgreffionh  pro  eo  quod,  Sec.  yet  may  it  be  a  declaration  in  cafe,  notwithftand- 
ing  the  recital  of  the  bill  be  in  placito  tranjgrejionis,  for  that  will  ferve  indifferently  for  trefpafs  or  cafe. 

Cro.  Car.  325.     Tyffin  v.  Wingfield. But  for  this  vide  Hob.  i So.     Alien,  84.     Cro.  Car.  254. 

a  Roll.  Rep.  49.     Vent.  19. 

*       .  . 

5.  Of  the  SufHclency  and  Certainty  required  in  the  Declaration; 
and  therein,  of  Matters  of  Inducement,  and  that  which  is  the 
Gift  of  the  Adion  :    And  herein, 

I.  Where  by  the  Declaration  it  muft  appear  that  the  Plaintiff 
hath  a  Right. 

Hob.  199.         It  is  a  general  rule  in  pleading,  that  the  declaration  muft  fhew 

f-^lDiverGt  ^  ^^^^^  ^"  ^^'^  plaintiff;  and  that  it  is  regularly  true,  that  if  the  {b) 

where  fuch  plaintiff  wiU  himfelf  difcover  to  the   court  any  thing,  whereby  it 

matter  is  may  appear  that  he  had  no  caufe  of  a6lion  [c)  when  he  commenced 

Jhe'SdJ    '^^>  ^^s  ^•'"^  ^^^^  ^b^t^- 

ant.  Cro.  Eliz.  iiT.  Leon.  87.  aLeon.  20,  (c)  Where  \\\t  tejle  of  original  was  before  the  day 
of  payment,  in  the  condition  of  the  bond,  upon  which  aftion  was  brouglit ;  and  this,  though  after  verdidt, 
was  adjudged  error.  Cro.  Eliz.  325.  Moor,  598.  Buckley  v.  Williamfon,  &  -vide  Cro.  Eliz.  565, 
So  in  cafe  for  fcandalous  words,  the  day  was  alleged  before  the  words  fpoken.  Roll.  Abr.  792.  X 
'  X  The  day  is  not  material,  if  laid  before  fuing  out  writ,  if  in  C.  P.  or  by  original  in  B.  R.  or 
tefore  the  firft  day  of  the  term,  whereof  the  declaration  is,  if  by  bill. — — So,  in  ajfumpfit,  where  it 
appeared  by  the  declaration,  that  the  adlion  was  brought  before  the  caufe.  Cro.  Jac.  574-5.— —In 
ejeftment,  by  the  declaration  it  appears,  that;  the  defendant  was  ejedled  after  the  leafe  made  :  it  is  fuffi, 
cient,  though  no  certain  day  is  alleged  in  which  he  w.is  ejeded,  for  the  day  is  not  material,  being  be- 
fore the  a6t, on  brought.     Cro.  Jac.  311. :In  ejedtment,  the  plaintiff  declared,   upon  a  leafe  made 

12  Jun.  habetid.  a  diilo  duodeciiKO  dl:  Jun.,  -virttite  mjus  he  entered,  and  th 3^.  p off ca  J'cilicet  eod.  izo  die 
yufi,  the  defendant  ejefted  him  ;  and  becaufe  the  pla  nti.*?  by  his  own  /hewing  entered  as  a  difleifor, 
and  the  defendant  ejefted  him  before  he  had  title,  after  a  verdidt  and  judgment  for  the  plaintiff  in  Ire 
iar.d,  upon  a  writ  of  error  here  it  was  reverfed.      3  Mod.  19S.     Evans  v.  Croker,  ©"  'vide  Comb.  83, 

Like  Point  II , II  But  the  words  fubfequent  to  poliia  might  have  be^n  rejedled  as  furpiufage.     Adams 

V.  Goofe,  Cro.  Jac.  96.  Bui!.  N.P.  106. ^ Where  the  declaration  being  of    the  term   generally 

fliall  refer  to  the  firtt  day. That  fome  day  muft  be  alleged  before  the  adion  brought.      5  Mod.  287. 

And  note;  if  the  caule  of  aftion  arifes  on  feme  day  within  the  term  of  which  the  declaration  is  de- 
livered, the  declaration  muft  be  of  fome  day  in  the  term  alter  the  caufe  of  adlion  accrued.  [And  in 
fuch  cafe,  if  the  fuit  is  by  bill,  there  muft  be  a  fpecial  memorandum  of  the  day  fubfequent  to  the 
caufe  of  adlion.  However,  where  the  caufe  of  adiion  was  ftated  to  have  accrued  on  the  firft  day  of 
term,  the  court,  on  demurrer,  held,  that  the  declaration  might  be  entitled  of  the  term  generally  j  for 
the  delivery  of  the  declaration  is  the  adl  of  the  party,  and  in  ancient  times  it  could  not  have  been  de- 
livered before  the  fitting  cf  the  court ;  io  that  the  caufe  of  adlion  might  well  have  accrued  before  the 

aftual  delivery  of  the  declaration.     Pughv.  Robinfon,   i  Term  Rep.  116. The  declaration  by  bill 

fljould,  regularly,  be  entitled  of  the  day  on  which  the  writ  is  returnable  ;  for  the  bill,  of  which  it  is 
a  copy,  cannot  be  filed  till  bail  is  put  in,  which  cannot  be  till  the  return  of  the  writ.  Southoufe  v. 
Allen,  Ca.  temp.  Hardw.  141.  But  qu.  as  to  the  time  of  putting  in  bail,  and  fee  Tidd's  Pr.  187.— 
Where  there  are  feveral  defendants,  who  put  in  bail  of  different  terms,  the  declaration  Ihould  be  en- 
titled of  the  term,  when  the  laft  bail  was  put  in.  Stork  v.  Heibert,  1  Wilf.  242.  But  in  a  later  cafe 
it  hath  been  holden,  that  a  dechration  though  filed  and  delivered,  cannot  be  entitled,  of  a  fubfequent 
term  to  that  in  which  the  writ  is  returnable.  Smith  v.  Muller,  3  Term  Rep.  624. — Where  a  declara- 
tio;i  is  iaiproperljr  entitled,  the  plaintiff  piay  have  it  correfted  on  an  affidavit  of  the  faft,     Symonds  v. 

Parmenter^ 
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Parmcnter,  iWi'.f.  78.  It  may  be  fet  right  too  at  the  inftance  of  the  defendant,  If  neceffary  for  hia 
<lefence.  Southoufe  v.  Allen,  Ca.  temp.  Hardw.  141.  Smith  v.  Key,  i  S:r  63S.  Smith  v.  Raydon, 
cited  I  Wilf.  39.  feems  S.  C.  Thompfon  v.  Marihall,  i  Wiif.  304.  Wiikes  v.  Earl  of  Halifax, 
4Wilf.2  56.] 

Hence  it  hath  been  adjudged  on  the  ftatute  of  hue  and  cry,  that  2  Saund. 
It  is  not  fufficient  for  the  plaintiff  to  declare  that  the  goods  were  379- 
in  his  cuftody,  but  he  muft  allege  that  they  belonged  to  him  ;  but 
that  in  the  cafe  of  a  carrier,  he  may  maintain  an  action  agalnfb 
the  hundred,  fetting  forth  the  cuftom  by  which  he  is  chargeable. 

So,  in  an  aclion  upon  the  cafe,  the  plaintiff  cannot  declare,  quod  10  Co.  77.' 
cum  the  defendant  was  indebted  to  him  fuch  a  fum,  the  defendant  ^'    ^^j^'^' 
in  confideration  thcreoi  fuper  fe  ajfumpjit  to   pay,   l^c.y  without  Hob.  5. 
ihewing  the  caufe  of  the  debt.  Godb.  186. 

Cro,  Jac. 
207.  213.  642,    Hob.  i3.    Moor,  854.  pi.  1 167.     Hetl.  ic6.    Roll.  Rep.  391.    Bulft.  67.     3  Bul/L 

207.     Cro.  Jac.  397.     Hard.  132. But  171.  jfi^rCroke  and  Chamberlain,  there  is  adiverfity  where 

the  promife  is  to  pay  at  a  day  to  come,  and  where  not;   for  a  promife  to  pay  at  a  day  to  come  implies 

a  forbearance  in  tlie  mean  time  ;  and  -vHs  Roll.  Rep.  396. And  that  fuch  a  declaration  is  not  made 

good  by  verdidl.     Cro.  Car.  6.  31.     Sid.  i8;.     Brownl.  14.     Poph.  31.     Jenk.  293 Where  the 

plaintiff  declared,  that  the  defendant  was  indebted  to  the  teftator  of  the  plaintiff  in  20/.  quai  ilil  joU 
•v'lffe  debut:  fccundum  agre^mentum  inter  ecs  habit, }  the  judgment  was  ftaid  after  verdi(3,  for  that  the 
agreement  might  be  by  deed.     2  Lev.  163. 

But,  if,  in  an  ajfumpfu^  the  plaintiff  declares,  that  whereas  the  Kob.  18; 
defendant  was  indebted  to  him  in  30  /.,  the  defendant,  in  confider-  '^^ofi-^'ton 
ation  that  the  plaintiff  had  given  day  to  the  defendant  until,  irV.,  adjudged* 
did  affume  and  promife  to  pay,  ^c;  this  is  a  good  declaration,  with-  after  ver- 
out  fhewing  for  what  the  defendant  was  indebted,  for  the  debt  is  *^'^  '..^ 
not  in  queftion ;  and  though  it  be  true,  there  muff  be  a  debt  to  point  Cro. 
make  this  a  good  confideration,  yet  that  is  allowed  in  the  promife  Jac  397. 
being  aclual.  \^}-  59> 

•^  Moor,  853, 

pi.  1167.    3  Bulft.  206,  207.    Roll.  Rep.  379,  380.     Godb.  13.  Hob.  216.    Roll.  Abr.  ly. 

So,  if,  in  an  njfumpfit^  the  plaintiff  declares,  that  whereas  the  Moor,  854* 
defendant  had  received  24/.  of  feveral  perfons,  to  the  ufe  of  the  P'*"^^* 
plaintiff,  in  confideration  thereof  the  defendant   did  affume  and 
promife  to  pay,  '^c.     This  is  a  good  declaration,  without  (hewing 
of  what  perfons  in  particular  he  received  the  money,  becaufe  the 
confideration  Is  executed,  and  not  traverfable. 

If  in  an  affiimpfit  the  plaintiff  declares,  that  the  defendant,  in  Allen,  5. 
confideration  of,  ^r.,  mter  alia  did  affume  :  J  pay,  i^c.     This  has  ^  ""'^^ 
been  held  no  good  declaration  j  becaufe  he  ought  to  fet  forth  the          ■  >  -  • 
whole  promife,  which  is  entire. 

But  in  an  ajjltmpfit  the  plaintiff  declares,  quod  cum  there  were  Cro.  Car. 
feveral  reckonings  and  accounts  between  the  plaintiff' and  defend-  ^•^-  Z^-''* 
ant,  and  at  fuch  a  day,  tsfc,  infimid  computavenwt  for  all  debts,  s.  c.  and* 
reckonings,  and  demands ;  and  the  defendant  upon  the  faid  ac-  Poph.  177. 
count  was  found  to  be  in  arrear  the  fum  of  20/.,  in  confideration  p^[*^^'  ^f^' 
whereof  the  defendant  promlfed  tc  pay,  £5V.,  tliis  is  a  good  decia-  ydv.  to." 
ration,    without   fhewing   it  was  pt-o  viercimoniis,   or   otherv/ife,  Ro-I-  Rep* 
jrfrerefore  he  fhould  have  an  account ;  for  an  account  may  be  for  ^S^'  S-P- 
(fK.\Qxs  caufes,  and  feveral  matters  and  things  may  be  included  and 
comprifed  therein,  which  //;  pede  computi  are  reduced  to  a  fum 

cerlaiii ; 


334  IPJ^Q^  ^^^  PleatJingifif* 

certain  ;  and  thereupon  being  iirdebted  to  the  plaintiff,  it  is  fufii- 

cient  to  ground  an  a6lion. 

iLev.  153.       In  afumpjit  the  plaintiff  declared,  that  the  defendant  was  in- 

^?"'^  ^*       debted  20  /.  pro  prmnio  upon  a  policy  of  infurance  upon  fuch  a  (hip, 

and  the  defendant  demurred  fpecially,  becaufe  he  did  not  fhew  the 

confideration  certainly  what  the  pramium  was,  or  how  it  became 

due :  fed  non  allocatur ;  for  this  is  as  good  as  an  indebitatus  pro 

qucdam  falario,  which  has  been  adjudged  good. 

Carth.  276.        In  (ijfitmpjtt  the  plaintiff  declared  pro  cpere  ^  labore  generally, 

adjudged,      ^rlthout  fetting  forth  what  fort  or  manner  of  work  or  labour  it 

S '^p  ■  ^'^^    was  •,  and  though  it  was  obje<fled,  that  it  fhould  be  fet  forth  par- 

425.  S. P.     ticularly,  fo  that  it  may  appear  to  the  court  to  be  lawful  work; 

^^^''' 552'  yet  the  court  held  it  well  enough  ;  and  that  the  only  reafon  why 

8."  s'.  P.*       the  plaintiff  is  obliged  to  lliew  wherein  the  defendant  is  indebted 

<tf)  For  da-   is,  that  it  may  appear  to  the  court  that  it  is  not  a  debt  on  \a)  record 

mages  reco-   ^^  fpecialty,  but  only   upon  fimple  contraft  ;   and  any  general 

mffumffitwWX  words  by  which  that  may  be  made  to  appear  are  fulhcient. 

be  no  bar  to  an  adlion  of  dubt  grounded  on  a  recoid  or  fpecialty.  Cro.  Car.  6.  Le3n.  155.  Cro. 
£liz.  242. 

Show.  17.         If  the  bailiff  of  a  liberty  declares,  that  the  franchife  and  liberty 
B   V*         °^  returning  and  executing  all  writs,  bills,  and  receipts  out  of  the 
king's  courts  belongs  to  him  ;  and  that  the  defendant,  without  his 
licence,  and  againfl  his  confent,  executed  a  fieri  facias  within  the 
faid  liberty  \  this  is  a  good  declaration,  without  fetting  forth  any 
title,  or  that  he  enjoyed  the  faid  liberty  by  grant  or  prefcription. 
Adjudged  upon  demurrer  to  fuch  a  declaration  ;  for  the  court  held, 
♦hat  if  the  defendant  had  taken  iffue,  it  would  have  been  incum- 
bent on  the  plaintiff  to  proves  title. 
9  Jon.  157.        So,  In  an  adtlon  for  flopping  an  ufual  and  convenient  way  to 
^^' '•         his,  the  plaintiff's,  lands,  the  declaration  was  held  good  without 
Carth!  85.     fhewing  a  title. 

S.C.  cited. 

Carth.  S4.  So,  in  an  a<f!lion  on  the  cafe  for  diverting  a  watercourfe,  the 
Show  64.     plaintiff  declared,   that  the  defendant  wrtAV/oj-d",  &c.   infrepit  z  ctr- 

3  Mod.  41.      »    .  '  .      ,s     ..        ..  1  r        t  •  e_. 

3  Lev.  133.  tarn  mill  dam,  <S  perinde  did  divert  the  watercourfe  ab  antiquo  CS^ 
S.  C.  folito  ciirfu  erga  the  corn  mill  of  the  plaintiff,  by  reafon  whereof  he. 

^J^'"^^J*  _  lofl  the  profits  of  his  faid  mill;  but  did  not  fet  forth  that  that 
pi.  5.  water  ufed  to  turn  his  mill,  or  that  he  had  any  other  profit  thereof, 

Hebie-  or  that  the  watercourfe  was  anliquus  aqu<z  curfusy  Sec.  Yet  the 
PaTms!  "  declaration  was  held  good  ;  the  court  being  of  opinion,  that  the 
(i)  Where  (^)  poffeffion  aloiie  was  fufficient  to  maintain  an  action  againft  z 
in  feverai  wroug-docr,  and  that  this  was  of  the  fame  nature  with  an  aftion 
fion*wlthou't  ^^  trefpafs.  But  Holty  C.  J.  faid,  that  if  the  caufe  had  been  tried 
property  is  before  him,  the  plaintiff  fhould  have  proved  his  mill  to  be  aa 
fufficient  to  ancient  mill,  otherwife  he  (hould  have  been  nonfuit. 

ma'ntain  an     . 

adtjon,  vide  Palm.  200.     4  Co.  Lutterell's  cafe,  and  title  Trefpafs. 

Lev.  179.  In  ajfumpfit  it  was,  in  confideration  he  permitted  the  defendant 
^K V «*  ^°  ^^^  ^^  profits  of  fuch  lands  for  feven  years  lafl:  paft,  at  his 
S.C.  &  *     inftance  and  requeft,  the  defendant  promifed  to  pay  him  as  much 

Cro.  Eliz.  35 

859.  S.  P. 


as  t!iey  were  worth  j  and  it  was  moved  in  arrefl,  ^<:.  that  the 
plaintiflF  had  not  fet  forth  a  title  here  as  he  (houkl  have  done  ;  but 
per  air.  it  is  well  enough ;  and  to  maintain  fuch  an  adlion  as  this 
upon  evidence,  an  a61:ual  promife  muft  be  proved. 

An  adion  upon  the  cafe  was  brought  for  flopping  a  way  which  Noy,  86. 
the  defendant  had  from  fuch  a  place  over  Black  Jcre,  wliere  the 
nuifance  is,  unto  fuch  a  field  by  name ;  and  it  was  ruled  to  be 
good,  without  fiiewing  what  intereft  he  had  in  that  field,  for  it 
(hall  be  intended  to  be  a  common  field  ;  but  otherwlfe,  had  it  been 
i//que  ad  talem  claufumy  there,  he  ought  to  fhew  what  intereft  he 
has  in  the  clofe. 

In  an  adion  upon  the  cafe,  fuppofing  that  he  was  feifed  in  fee  of  Cro.  Jjc. 
the  manor  of  i-/.,  and  of  a  fair  to  be  held  there  every  Afcenfion-  \^^^^^^^ 
day,  and  that  the  defendant  difiurbed  him  to  take  toll,  ^e.  the  Oliver,' 
defendant  pleaded  not  guilty,  and  found  againfl  him  :  it  v/as  moved  adjudged, 
in  arrefl:  of  judgment,  that  the  declaration  was  not  good,  becaufe  [^^^J"'"^" 
he  does  npt  fliew  a  title  to  the  fair  by  grant  or  prefcription,  and  Taylor, 
therefore  no  caufe  of  aftion  ;  h^oXper  cur.  not  necefiary,  becaufe  2  Lutw 
only  a  conveyance  to  the  adion,  and  is  not  any  claim  thereof  as  ^^/^^"^  ^^ 
to  the  right,  as  in  a  quo  luarranto,  and  the  declaration,  without  Bcfwonh, 
fpecial  title  therein  comprife^i,  is  good.  3  Lev-  '^o*  s.  P.] 

[An  adion  on  the  cafe  was  brought,  fetting  forth,  that  the  Strode  v. 
plaintiff  was  pofTefTed  of  a  tenement,  and  a  clofe  of  paflure,  and  a  Jj^^^j    ^^ 
rood  of  land,  ^c.  in  5.  ilf.,  and  that  he  had  right  of  common  in  Com.  Rep/ 
Mendip  ioTtk  for  his  cattle,  ^c,  as   thereunto  belonging;  that  7«    Skin, 
the  defendant  digged  and  made  concy-borcughs  in  the  faid  foreft,  Oorney'v. 
and  fet  nets  ^iid  gins  there,  by  which  his  flieep  were  damnified ;  Cafiiford, 
and  he  was  deprived  of  common,  i^c.     It  was  objeded,  that  the  ^  Ld.Raym. 
declaration  was  not  good,  for  that  it  refled  merely  upon  pofTefllon,  g^^^  ^;    " 
and  did  not  fliew  any  title  to  the  common,  either  by  grant  or  pre-  Bioom, 
fcriptjon.      But   the    declaration    was    adjudged    to   be    proper,  3^^'^'. 45^- 

1,  Becaufe  it  is  ^n -adion  grounded  upon  the  pofTeflion  again  ft  a 
wrong-doer ;    to  which  a  title  would  be  only  an    inducement. 

2.  Title  to  the  common  need  not  be  alleged,  becaufe  it  did  not 
appear  whether  the  defendant  was  owner  of  the  foil,  or  a  flranger. 
It  is  true,  if  it  had  been  upon  fpecial  pleading,  as,  in  trtfpafs  for 
diflrajning  his  cattle,  and  the  defendant  had  pleaded,  that  he  was 
owner  of  the  foil,  and  fojuftified  the  taking,  the  plaintiff  in  fuch 

cafe  mufl  have  replied  («),  and   fliev/n   a  title  by  grant,  or  pre-  {a)  So, 
fcription,  or  fome  conveyance.     And  lafllv.  This  matter  is  not  X^'",°."u* 

ri,  r  1  1   -rr  •    \  r  /tli        Goodrich, 

traverlable  •,  tor  upon  the  general  liiue  a  right  ot  common  mult  be  ,  str.  6. 
proved  and  given  in  evidence,  otherwife  the  plaintiff  cannot  main- 
tain his  adion,  hut  ivhat  right  is  not  material. 

So,  in  an  adion  for  difturbing  the  plaintiff  in  the  enjoyment  of  Kenrick 
a  pew  in  a  church,  pofTefFion  and  laying  it  to  be  appurtenant  to  a  ^'^vj^'f ''^^'g 
mefTuage  [b)  are  fufliciertt  againft  a  mere  flranger,  without  laying  (^)  !„  iil 
or  proving  the   plaintiff  repaired  the   pew,  or  fhewing  any  title  cafes,  it 
or  confideration  whatever.     As  againft  the  ordinary  indeed,  who  [^fl^^  To' 
hath  prima  facie  the  difpofal  of  all  the  feats  in  the  church,  a  title  claim  the 
muft  be  fliewn  in  the  declaration,  and  proved.  P^^^  •'^  ^^^ 

deiliration 
as  appurtenant  to  a  mcfluage.     Stocks  v.  Ecolh,  i  Term  Rep.  4j,S. 

if 
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peaief  anti  pieaDingiE?, 

If  a  plaintiff  have  a  prefcriptive  right  of  burial  in  a  church,  he 
need  not  againft  a  wrong-doer  fet  forth  the  whole  of  it :  it  hath 
indeed  been  doubted,  whether  he  may  not  in  fuch  cafe  rely  merely 
upon  his  poffirffion. 

But,  where  a  perfon  claims  a  fervitude  upon  another's  property, 
it  is  faid  in  feveral  cafes  that  he  muft,  againft  the  owner  of  fuch 
property,  fet  forth  and  prove  the  whole  of  his  title.  However, 
later  cafes  feem  to  have  gone  otherwife. 

The  plaintiff  declared,  that  he  was  feifed  in  fee  of  a  mill,  and 
had  a  watercourfe  running  in  the  defendant's  land  to  the  faid 
mill,  and  that  the  defendant  had  flopped  it.  This  was  holden 
well  upon  demurrer,  without  {hewing  any  title  to  th'e  watercourfe. 

The  plaintiff  declared,  that  he  was  for  four  years  laft  paft 
feifed  in  fee  of  a  parcel  of  land  adjoining  to  the  defendant's  meadow, 
et  fic  vide  feifilus  per  tot  urn  tempus  prtediciiim  habere^  frui  et  tit'i  debuit 
quandam  viam  per  quandam  janunm  of  the  defendant  in  the  mea- 
dow of  the  defendant  tifque  a  clofe  of  the  plaintiff,  and  that  the 
defendant  ftopped  the  gate  ciimferd  l°f  catena ;  and  upon  motion  in 
arreft  of  judgment,  the  declaration  was  holden  to  be  good,  though 
no  title  was  fliewn  to  the  way,  though  the  defendant  was  terre- 
tenant,  and  though  the  charge  was  againft  common  right,  and 
fuch  a  charge  as  could  not  commence  but  by  grant. 

■In  the  cafe  of  the  King  v.  Biuhnall^  Lord  Holt  faid,  <*  Where  a 
"  man  is  obliged,  to  make  fences  againft  another,  it  is  enough  to 
*'  fay  onines  occupatores  ought  to  repair,  i^c,  becaufe  that  lays  a 
**  charge  upon  the  right  of  another,  which,  it  may  be,  he  cannot 
**  partiicularly  know." 

In  an  adlion  for  not  repairing  a  fence,  the  allegation  was,  that 
the  tenants  and  occupiers  of  fuch  a  parcel  of  land  adjoining  the 
plaintiff's,  had  time  out  of  mind  maintained  it,  ^c.  It  was  moved 
in  arreft  of  judgment,  that  the  prefcription  is  laid  in  occupiers, 
and  yet  their  eltates  are  not  (hewn  ;  and  that  hath  been  judged 
naught  in  1  Cro,  155.  and  2  Cro.  66^.  But  the  court  faid,  "  It  is 
**  true  there  have  been  opinions  both  ways,  but  it  is  good  thus 
<*  laid,  for  the  plaintiff  is  a  ftranger,  and  prefumed  ignorant  of 
*'  the  eftate  ;  but  otherwife  it  is,  if  the  defendant  had  prefcribed." 

So,  in  an  action  on  the  cafe  for  not  repairing  a  wall,  "  debuit 
<'  reparare"  hath  been  adjudged  fufEcient. 

1089,     6  Mod.  311. 

So,  in  an  a6lion  for  not  repairing  a  private  road  leading  through 
the  defendant's  clofe,  that  the  defendant  as  occupier  is  bound  to 

repair.]  '7V^:,,/'f// 

In  debt  upon  a  leafe,  the  ddfendant'  may  declare  quod  dimift, 
and  need  not  allege  a  feifm  in  himfelf  when  he  made  the  leafe, 

[In  covenant  on  a  leafe,  the  plaintiff"  in  dating  his  title  fet  forth, 
that  one  o.,  who  was  feifed  in  fee,  made  the  leafe  in  que  ft  Ion,  and 
that  on  his  death  the  reverfion  defcended  to  the  wife  of  the  plaintiff, 
as  the  heir-atrlaw  of  S.,  whereupon  he  (the  plaintiff)  became  feifed 
of  the  reverfion y  as  of  freehold^  in  right  of  his  faid  tvife.  On  de- 
murrer, the  declaration  was  holden  to  be  ill,  for,  from  his  own 
ihewing,  there  was  a  feifm  in  fee  in  both  in  right  of  the  wife. 

7  In 


In  general,  however,  in  co\'criant,  the  plaintifFneed  not  fet  out  Aleberry 
any  title,   but  begin  generally  quod  cum  dimifijfet :  and  therefore  '^'  ^^iby, 
W'here  a  plaintiff  had  merely  fee  out  his  title  imperfectly,  as,  by        '^■^*9* 
omitting  the  perfon   under  whom  he  claimed,    it    was  holden, 
that  this  was  furplufage,  and  could  be  reje£led.] 

In  debt  againfl  lelTee  for  years  for  the  arrearages  of  rent  referved  4  Leon.  ig. 
upon  the  leafe,  he  needs  not  declare  that  the  lefTee  entered,  for  the 
Contra<Sl  is  the  ground  of  the  aftion. 

[In  an  a£l;ion  againft  a  perfon  who  farms  the  poft-horfe  duties.  Shorty. 
under  the  ftatute  of  27  G.  3.  c.  26.    for  negle£l  of  duty,   the  g^"*^"' 
plaintiff  muft  aver  fpecifically,  that  the  defendant  is   the  perfon  Rep.  16^, 
appointed  under  and  by  virtue  of  the  a£l  of  parliament  upon  whom 
the  duty  is  thrown.     It  is  not  a  fufhcient  title  to  fbate  that  the 
defendant  is  a  collector  of  the  rates  and  duties  recited  in  a  certain 

2.  Where  the  Plaintiff  muft  (hew  that  he  hath  performed  what 
was  requifite  on  his  Part. 

It  is  laid  down  as  a  general  rule,  that  in  all  cafes  where  an  in-  7  Co,  10. 
tereft  or  eftate  commences  upon  condition,  be  the  condition  or  ^''- R^g. 
aft  to  be  performed  by  the  plaintiff,  defendant,  or  any  other,  and 
be  it  in  the  affirmative  or  negative,  there,  the  plaintiff  ought  to 
fhew  it  in  his  declaration,  and  aver  the  performance  of  it ;  for  the 
intereft  or  eftate  commences  in  him  upon  the  performance  of  the 
condition,  and  not  before.  But,  when  the  intereft  or  the  eftate 
paffes  prefently,  and  veils  in  the  grantee,  and  is  to  be  defeated  by 
matter  ex  pofi  faclo,  or  condition  fubfequent  to  the  condition  to  be 
performed  in  the  alhrmative  or  negative,  or  to  be  performed  by  the 
defendant  or  any  other ;  there,  the  plaintiff  m.ay  count  generally, 
without  (hewing  any  performance  ;  and  this  (hall  be  pleaded  by 
him  who  is  to  take  advantage  of  it. 

As,  if  an  annuity  of  10  /.  per  ami.  be  granted  to  a  man  when  Co.  10. 
he  ihall  be  promoted  to  a  benefice,  in  his  demand  of  it  he  muft  ^°"^*  ?'• 
fhew  that  he  is  promoted ;  but,  if  it  be  granted  until  he  be  pro- 
moted, there  he  fhall  have  a  writ  of  annuity  ;  and  he  need  not  fay 
that  he  is  not  yet  promoted,  becaufe  the  annuity  precedes,  and 
the  promotion  is  fubfequent. 

If,  by  the  fame  deed,  each  party  is  to  do  fomething  advan-  Sand.  319, 
tageous  to  the  other,  and  on  fuch  deed  there  is  not  a  mutual  re-  32°* 
medy,  the  plaintiff  in  his  declaration  muft  aver,  that  he  hath  per- 
formed what  was  to  have  been  done  by  him. 

[So,  where  two  a6ls  are  to  be  done  at  the  fame  time,  neither  Kingfton 
party  can  maintain  an  action,  without  fhewing  a  performance,  or  '^^^/^/^g"  g^ 
an  offer  to  perform,  on  his  part:  for  where  the  performance  of  the  n^.^g.  jong* 
plaintiff  is  prevented  by  the  negledt  or  default  of  the  defendant,  v.  Barclay, 
that  is  equal  to  a  performance.  Backwdi^* 

V.  NaHj,  I  Str.  535.     Goodiflbn  v.  Nunn,  4  Term  Kep.  761.   Kotham  v.  Ijaa  ladiaCompaiy,  i  Term 
Rep.  632.  645, 

Vol,  V.  Z  And 
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Bonne  V.  And  wKerc  mutual  covenants  go  to  the  whole  of  the  confideratioM 

Eyre,  cited  ,^„  ]^Qfi^  fj^jgg^  (-j^gy  ^re  in  that  cafe  mutual  conditions^  and  a  per- 
lot'J'^vlL  formance  muft  be  averred.  But  it  is  otherwife  where  they  go  only 
of  St.  Al-     to  a  part,  and  where  recompence  may  be  had  in  damages.] 

ban's  V. 

Shore,  7rf.  170.     Campbell  v.  Jones,  6  Term  Rep.  572. 

4  Mod.  309.  And  where  there  are  reciprocal  covenants,  on  which  each  party 

5  Co.  10.  j^^gy  bring  his  a6lion,  it  is  held,  that  in  affigning  a  breach  the 

^ro.  jac.  piaiiitiff  need  not  fhew  a  performance  on  his  part  -,  and  on  this 

sLev. /:.  reafon,  that  each  hath  a  remedy,  it  is  held,  that  reciprocal  cove- 

Show.  391.    nants  cannot  be  pleaded  one  in  bar  of  another. 

Comb.  265. 

Vide  title  Covenant. 

Sand.  319.  Thus,  a  writing  was  drawn  in  thefe  words  :  It  is  agreed  that  A* 
Pordage  Jjoall  pay  to  B.  770  /.  for  his  land  and  hotife^  &c.,  the  money  to  he  paid 
a£t!'^'-4.  M'^^''^  Midfummer  ;  in  luitnefs^  Sec.  It  was  fealed  by  both  parties; 
Sid.  4-'3.*  the  money  not  being  paid  at  the  day,  B.  without  making  or  ten- 
Raym.  13-,.  (jgj|,-,g  ^ny  conveyance  of  his  land,  brings  an  aclion  of  debt  upon 
a  Ke  .  54s.  ^^^  ^.jj  ^  ^^^  refolved,  that  it  was  well  brought ;  and  in  this  cafe 
[Trench  It  was  faid,  that  A.  might  have  an  adion  of  covenant  againft  B. 
V.  Tr-ewin,    f^j.  ,^^5.  conveying  the  land. 

jLd.Ravrfi.  J      a 

125.  S.P.]  _  ^  ^ 

Hob.  8S,  J.  S.  brought  an  affumpftt  againfl;  J.  D.,  declaring,  that  in  con- 

Kichois  V.  fideration  J.  S.  promifed  to  deliver  the  defendant  to  his  own  ufe  a 

ardVol.'  cov/,  the  defendant  promifed  to  deliver  him  50  j-.     Adjudged,  that 

106.S.P.  the  plaintiff  need  not  aver  the  delivery  of  the  cow,  becaufe  it  was 

Th.t  where  („)  promife  for  promife. 

there  are  ^    ' .  '■  *■ 

mutual  promlfes,  the  plaintiff  need  not  av6r  a  performance  on  his  part.  Yelv.  134.  Mod.  62.  Roll. 
Rep.  336.  Vent.  41.  Hard.  102.  Ma.ch,  75.  Cro.  Ellz.  703.  Lev.  30.  293.  Cro.  Eliz.  137. 
Leon.  1S6.  (a)  That  both  promifes  ought  to  be  madii  at  the  fame  time,  otherwile  they  will  be  nuda 
falia.     Hob.  88.     Cro.  Eliz.  137.     Leon.  1S6. 

Martindaic  [If  the  plaintiff  declares,  that  in  confideratlon  he  had  agreed  io 
'^'^^^^'  deliver  cloth  to  the  defendant,  the  defendant  agreed  to  pay  him  fo 
much  in  cafe  A.^s  horfe  beat  5.'s,  which  he  avers  he  did,  he  need 
not  aver  the  delivery  of  the  cloth.  Secus^  if  it  were  in  confider- 
atlon that  plaintiff  would  deliver  cloth,  defendant  would  pay;  for 
in  that  cafe  the  delivery  muft  be  averred. 
Luxtonv.  In  affumpfit  on  an  agreement  to  forfeit  a  depofit  of  five  guineas, 

d^''?/'a''  ^"^  ^^^°  *°  P''y  another  fum  of  10/.  if  the  defendant  did  not 
^  '  '  accept  poffeffion  of  certain  premifes  from  the  plaintiff,  and  alfo 
pay  for  certain  fixtures  therein,  at  a  fair  appraifement  by  two 
apprajfers  ;  it  was  adjudged  on  a  fpecial  demurrer,  that  the  decla- 
ration was  ill,  becaufe  the  plaintiff  had  not  fhewn  his  right  to  the 
premifes,  fo  that  he  could  have  delivered  poffeffion  according  to 
the  agreement.  As  each  v/as  to  name  an  appraifer,  he  ought  alfo 
to  have  (hewn  that  he  had  done  fo.] 
7  Sanl  107;  In  debt  on  an  obligation  for  payment  of  money,  fo  foon  as  feve- 
ral  bills  of  cods  are  fettled,  it  ought  to  appear  by  the  declaration 
that  the  bills  were  fettled,  or  that  there  was  fome  default  in  the 
{defendant  by  which  means  they  eould  not, 

3.  Where 
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3.  Where  general  Allegations  in  the  Declaration  are  fufHcientj 
and  therein,  of  Mifrecitals  and  Omiffions. 


Although  the  plaintiff  muft  fet  forth  in  his  declaration  every  3  Lev.  319; 
material  thin?,  without  which  he  could  not  be  entitled  to  his  ac-  ^^^'^'?  7' 

,  °    .       ,      ,  .  •  11        Knight, 

tion  ;  yet,  herein  the  law  requires  no  greater  certainty,  than  the 
nature  of  the  thing  is  capable  of ;  anti  therefore,  if  a  contradl  be 
made  in  general  terms,  the  declaration  upon  fuch  contrail  may 
be  in  the  fame  terms :  as,  if  the  plaintiff  declare,  that  whereas 
the  defendant  was  poffeffed  of  the  fixth  part  of  a  fliip,  and  it  was 
agreed,  the  defendant  fhould  by  writing  fell  his  interefl  to  the 
plaintiff  for  600  /.,  and  that  the  plaintiff  fhould  pay  7,0  /.  in  hand, 
and  the  refidueyj^r^fr  exectitionem  of  the  faid  writing ;  and  that  in 
confideration  the  plaintiff  had  paid  the  20  /.,  and  aflumed  to  per- 
form the  agreement  on  his  part,  the  defendant  did  affume  to  per- 
form it  on  his  part ;  prad.  tamen  the  defendant  had  not  performed 
the  agreement  on  his  part :  this  being  on  a  mutual  promife,  the 
breach  is  well  affigned  in  the  words  of  the  promife. 

So,  if  in  an  affumpf.t  the  plaintiff  declares,  that  in  confideration  3  Bulft.  3t» 
the  plaintiff  would  find  and  provide  for  a  fick  man  all  fuch  necef-  ^".P^  ^• 
faries  as  he  fhould  want,  the  defendant  affumed  and  promifed  to  Roii.RJp. 
pay,  iSc.y  and  avers,  that  he  found  him  neceffaries  amounting  to  173.  S.C. 
fuch  a  fum,  ^c.     This  is  a  good  declaration,  without  fliewing  in 
particular  what  thofe  neceffaries  were,  being  in  the  words  of  the 
contraft ;  and  the  adding  the  particulars  would  make  the  record 
too  prolix. 

In  ajfutnpftt  for  labour  and  medicines  in  curing  the  defendant  Cartb.  no, 

of  a  dlflemper,  i^c.  who  pleaded  itifra  atatem  vigititi  iff  tinius  an-  ^."*   ^"S" 

mrum;  \h&  plaintiff  replied,  it  was  for  neceffaries  generally ;  and  uifeman, 

upon  demurrer  to  this  replication  it  was  objecSled,  that  the  plain-  3  Lev.  170, 

tiff  had  not  affigned  in  certain  how,  or  in  what  manner,  the  medi-  ^'^.\  , 

m  1         •  ?•     t       1    1  1  !•       •         •       3  Mod.  6g, 

cines  were  neceffary ;  but  it  was  adjudged  that  the  replication  in  ^c,  &  -vide 

this  general  form  was  good.  Cro.  Jac  486.  cont* 

In  debt  upon  an  obligation,  conditioned  to  fatisfy  for  all  goods  Lev.  94, 

that  an  apprentice  fhall  wafte,   in  his  replication  the  plaintiff  plg"'^^'^ "' 

afligned  for  breach,  that  he  had  wafted  diver/a  bona  ad  valentlam  ^a)  in*  an 

100/.     And  adjudged  upon  demurrer  that  it  was  good,  without  aftion  of 

{hewing  what  the  goods  were,  for  the  penalty  of  the  obligation  is  "^'^^"J"' 

to  be  recovered  upon  any  breach ;  but  per  cur.^  it  would  be  other-  breaches 

wife  in  [a]  covenant  where  there  is  to  be  a  recompence  for  the  may  be 

aamages.  ctheiwife, 

in  debt  upon  an  obligation  conditioned  to  perform  covenants.  Cro.  Car.  176.  iS*  "vide  title  Covenant, 
and  the  ftatute  8  &  9  W.  3.  c.  10.  *whereby  it  is  enadted,  that  in  aftions  on  bonds  for  non-perform- 
ance of  covenants,  plaintiffs  may  aflign  as  many  breaches  as  they  think  fit*. 

In  an  aftion  of  covenant,  the  agreement  was  to  pay  rents  at  Lev.  yS. 
feveral  days  during  the  term  ;  plaintiff  affigns  breach,  that  he  did  ^^-^  37^* 
not  pay  the  feveral  rents  at  the  feveral  days  during  the  term  :  this  convfi.sv. 
was  urged  to  be  double,  uncertain,  and  naught ;  but  the  court  held,  Smith, 
that  jn  covenant  the  plaintiff  may  affign  the  breach  as  general  as 
the  covenant,  though  it  includes  20  matters  j  and  that  here  it 

Z  2  mij?ht 
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might  be  intended  that  no  one  rent  was  paid  upon  any  one  dzf 


during  the  term. 

SaiJc.  139.         In  covenant  by  a  mader  againll  his  fcrvant,  on  a  covenant  not 

P'.  5-  to  buy  or  fell  without  the  mailer's  leave  within  two  years  ;  the 

47X.  Far-     breach  affigiied  was,  that  he  had  divajls  diehits  &  vicihusy  between 

row  V.Che-    fuch  a  day  and  fuch  a  day,  fold  to  H.  and  to  feveral  other  perfons 

viher.  unknov.-n,  goods  to    tlie  value  of  100/.     After  verdicl  for  the 

plaintiff,  it  was  moved  in  arreft  of  judgment,  that  the  breach  was 

uncertaiA  as  to  time  and  perfons ;  but   the  court  held  it  certain 

enough,  and  tliat  in  covenant  it  is  fufficient  to  aflign  a  general 

breach. 

Cro.jac.  If  a  breach  of  covenant  is  fufficiently  alleged,  the  plaintiff  need 

^•^-  not  conclude  '^f.c  non  tcnult  anventlonem  in  hacy   &c.,  for  that  is 

but  repetition. 
9  Co.  6c.  If  A.  leafes  to  B.  for  years,  and  covenants  that  he  hath  full 

Bra'^fhaw  po^^'^^  and  lawful  authority  to  leafcj  ^r.,  and  in  an  aclion  upon 
V.  Saisnon.  this  Covenant  B.  fays,  he  had  {a)  not  full  power  and  lawful  autho- 
Cro.  jac.  rity  to  leafe,  CJ'c-.,  the  breach  is  well  aiTigned,  for  he  hath  well 
ad^t'j-ed-*  P^'^^'^^^^  ^^^  words  of  the  covenant  moative ;  and  v/hat  eftate  he 
and  that  thp  had  lics  more  in  the  notice  of  the  leffor  than  of  the  Icffce ;  and 
defendant  therefore  he  ought  to  {hew  what  eftate  he  had  at  the  time  of 
that  he  w'as    J^'^^i^g  ^^  Icafc,  that  it  may  appear  that  he  had  full  power. 

feifed  ia  fee,  and  then  the  phintiff  mutl^  fhew  a  fpsc'ai  titla  in  feme  body  elfe  ;  but  the  covenant  being 
general,  ihe  general  airignsnsnt  of  a  breach  prin:ap,k  ;i  good,  (a)  That  he  Wi5  not  .lawfully  feifed  in 
tee  of  an  indefeafible  edau.     Cro.  Jac.  369.     Raym.  14,  15. 

Jon.  218.  If  J.  covenants  to  p^rniit  B.,  his  heirs  and  affigns,  to  take  and 

SriTth^''^'  ^^'j°y  ^^^  rents,  iffues  and  profits  of  certain  lands,   and    in   an 

Cro.  Car.  £«5lion  upon  this  covenant  the  phintiff  affigns  for  breach,  that  A. 

176.  S.  C^  took  the  profits,  isf  {b)  nan  perm'ijit  B.  to  enjoy,  i^c.    This  breach  is 

w!  Hatd!^  well  affigned  ;  for  the  taking  the  profits  by  A.y  Is  a  fpecial  dif- 

132, 133.  turbance. 

.    (^)  But  n«n />em!,«  only  is  too  general.     S  Co.  cj.  b.   01.  b.  o  a;if  And.  137.     2  Vent.  278. 

Shenvood  [Where  the  defendant  covenanted,  that  he  would  not  take  wood 

\'uqT.I*-o.  '^^'^'^-^°"^  ^^s  aiTent  or  aflignment  of  the  leffor  or  his  affigns,  it  was 
^  '  holden  not  to  be  fufficient  to  allege,  in  the  declaration  that  the 
defendant  took  wood  luiihout  the  ajfignment  of  the  leffor  or  his 
affigns  J  for  it  might  be  with  their  ajjent,  and  fo  no  breach. 
AleberryT.        But,  where  the  covenant  was,  "  to  pay  or  caufe  to  be  paid," 
iSuJ^iQ.     ^^^^  ^^^  defendant  had  not  paid,  was  holden  to  be  a  fufficient 
affignment  of  the  breach,  without  addhig  "or  caufed  to  be  paid," 
for  if  the  defendant  had  caufed  to  be  paid,  he  had  paid. 
Foft«?rT.  In  affigning  a  breach  of  covenant   for  quiet  enjoyment,  the 

4  xlrm        plaintiff  alleged,  that  at  the  time  of  the  demife  to  him,  A.  B.  had 
Rep.  617.      lawful  right  and  title  to  the  premifes,  and  having  fuch  lawful  right 
and  title  entered,  b'r.,  and  evidled  him,  ^<r.,  and  adjudged  fuffi- 
cient, though  he  did  not  (hew  what  title  A.  B.  had,  or,  that  he 
evicled  the  plaintiff  by  legal  procefs.] 
Bl°^aw-n^T         ^^^'  P^^^^  ^  ^^"^  ^°  ^'  ^"'i  ^is  hcirs  for  the  life  of  C,  to  the 
Cook,*ad-''    "^^  ^^  ^'J  ^""^  covenants  with  B,  to  pay  the  rent  ad  opus  tsf  ufum 
judged  upon  of  C,  and  in  an  action  upon  this  covenant  B.  affi£ns  the  breach 

6  ia 
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In  not  paying  the  rent  to  him,  ad  opus  ^  ufum  of  C.  this  breach  a  fpedai  de- 
is  well  affigned  in  the  words  of  the  covenant,  though  a  negative  '"""'e'". 
pregnant.  ^  V:c!\lf' 

judged,  and  faid,  that  if  it  was  paid  to  C,  which  is  a  performance  In  fubftance,  the  defendant  ought  ce 
have  pleaded  it  j   otherwife  it  fliail  nut  be  intended. 

In  trover  for  a  bond  the  plaintiff  need  not  fhew  the  date  ;  for  the  Cro.  Car. 
bond  being  loft  or  converted,  he  may  not  know  the  date  ;  and  if  ^^^' 
he  Ihould  miftake  it,  it  would  be  a  failure  of  his  fuit.  ChambeVs 

adjudged,  after  a  verdift  for  tl-ie  plaintiff,  and  afSrmed  uffcn  a  writ  of  error.  Cro.  fac.  638.  S.  P.  ad-, 
judged  upon  demurrer.  Hard,  n  i .  Like  point  in  trover  for  letters  patent.  Erown.  Ent.  356.  a  iik« 
precedent.     Vidi  Ent.  265.  a  like  precedent. 

If  in  an  action  upon  the  cafe  agalnfl:  a  lighterman,  the  plaintiff  Palm.  52^. 
declares  the  defendant  fo  negligently  governed  his  lighter,  that  it  ^^'",°"V' 
took  water,  and  fpoiled  the  goods  of  the  plaintiff  a^  damnum^  Sec, 
the  declaration  is  good,  without  a  more  fpecial  allegation  how 
they  were  fpoiled. 

So,  it  hath  been  held,  that  a  declaration  againft  a  lighterman  Is  Palm.  523. 
good,  though  not  alleged  in  the  declaration  that  he  is  a  common  ^"^p^+S- 
lighterman  ;  as  alfo  againft  a  carrier,  without  alleging  that  he  is  a  i^i^  'JH 

common  carrier.  the  beft  way  to  recite  it, 

A  ftatute  which  does  not  give  the  acllon,  but  Is  only  in  affirm-  Cro.  Car. 
ance  of  the  common  law,  need  not  be  recited  j  as  on  the  ftatute  -'9' 
of  Mar/bridge  (52  H.  3.)  the  plaintiff  may  declare,  that  his  father 
was  feifed   in  fee  of  certain  lands,  and  died  felfed  ;  and  that  the 
lands  defcended  to  him  ;  and  the  defendant  had  occupied  them  as 
guardian  in  focage,  without  any  recital  of  the  ftatute. 

[If  a  plaintiff  in  his  declaration  undertake  to  recite  a  ftatute,  Rann  v. 
which  ftatute  is  the  ground  of  his  aftion,  and  he  mifrecite  it,  the  ^""ee"* 

.     ^       ,  0  '  '  Cowp.  472. 

variance  is  fatal. 

In  an  adlion  of  covenant  it  Is  not  only  unneceffary,  but  likewife  Dougl.  667. 

improper  to  fet  forth  the  whole  of  the  deed.     So  much  only  as  is  ^°"'P-  ^^S* 

necefl'ary  to  entitle  the  plaintiff  to  his  aclion  ought  to  be  fiiewn;  "^ 
nor  need  that  part  be  recited  literally,  but  may  be  fet  forth  accord- 
ing to  its  fubflance  and  effeft  j  though  it  is  ufual  and  advifable 
to  deviate  as  little  as  may  be  from  the  expreffions  in  the  inftru- 
ment.] 

In  an  adllon  of  debt  for  an  efcape  of  one  in  execution,  It  Is  not  Sand.  3S, 

fufficlent  to  Ihew  only  that  a  capias  ad  fatisfaciendum  iihied,  by  39-    l"^^^ 

virtue  of  which  he  was  taken,  ^f.,  but  the  plaintiff  muft  fhew  how  Lev.^i^i, 

he  recovered  judgment,  and  thereupon  a  capias  ad  fatisfaciendum  2  K.eb.  93* 

iffued,  Ciff.,  for  as  to  the  judgment  the  defendant  may  plead  nul  o"!;^°^'^ 

tiel  record;  and  though,  if  there  was  no  judgment,  the  fheriff  was  That  the 

bound  to  execute  the  writ,  and  perhaps  might  be  fined  for  the  ciufefor 

efcape,   yet,  if  there  was  no  judgment,  tliere  was  no  debt  or  ^.'^^^j  ^"^^^ 

duty  to  the  plaintiff.  be  fhev^n 

and  proved,  2  Lev.  85. But  for  wh&t  Is  necc.Tary  to  be  fljewn  in  the  declaration,  wdc  Carth.  143, 

■  l.utw.  ;io,  HI.     z  Show.  17.  pL  10.     Salk.  Z72.  pi.  3.     5  Mod.  4:4. 

If  In  an  acllon  for  the  efcape  of  B.,  againft  the  warden  of  the  3  Lev.  393. 
.Fleet,  the  plaintiff  declares,  that -S.  was  committed  in  execution  to  p^°J'^^^)^j 
][jini,  he  muft  conclndQ  prout patet  per  recordum ;  for  that  is  triable  j  ^^j^  ^^^, 
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and  6  Mod.  by  the  record,  though  faid  to  be  helped  by  the  defendant's  plead- 
wherVa"     "'^'  *^^^  ^^^  fuffcred  him  to  efcape  with  the  leave  of  the  plaintiff. 

matter  of  record  is  the  foundation  or  ground  of  the  fuit  of  the  plaintiff,  or  of  the  fubftance  of  the  pleaj, 
there,  it  ought  to  be  certainly  and  truly  alleged  ;  aliter,  where  it  is  but  conveyance  j  as  in  efcape,  the 
not  concluding  frout  patet  fer  recordum,  not  oeing  the  gift  of  the  a£lion,  is  aided. 

Noy,  72.  In  an  aftion  for  an  efcape  on  mefne  procefs,  the  plaintiff  muft 

l!kVt'        "°'  °"^y  fliew,  that  ad  largiim  ire  permijit^  but  alfo  that  non  com- 
peruit  ad  diem ;  becaufe  the  party  being  bailable,  the  fheriff  might 
lawfully  fuffer  him  to  go  at  large  ;  though  in  fuch  aclion  upon  an 
efcape  after  execution,  it  is  fufficient  to  fhew  that  ad  largum  ire 
permifit. 
Moor,  834.        In  a£lion  for  the  efcape  of  one  committed  by  commiffioners  of 
Roil'Re*^^*  ^^"'^rupt,  for  refufing  to  anfwer  interrogatories,  the  plaintiff  fet 
^7.         '     forth,  that  upon  the  petition  of  him  and  other  creditors,  the  Lord 
Chancellour  by  commiffion  dedit  potejlatem  plenam  to  the  commif- 
fioners vigcre Jlatuti  to  examine,  ^r.,  and  that  the  commiffioners 
offered  him  interrogatories,  i^c.     And  though  it  was  objedled  that 
the  office  of  the  chancellour  is  minifterial  only,   and  that  it  is  the 
flatutes  which  give  the  power,  and  it  was  not  fhewn  what  the 
interrogatories  were  ;  yet  the  declaration  was  adjudged  good ;  for 
it  is  per  commijjtonem  dedity  &c.  vigore  Jlatuti ;  and  it  (hall  be  in- 
tended  that   the   interrogatories    are    lawful    till    the    contrary 
appears. 
Mod.  Cafes,       In  debt  upon  an  affignment  of  a  bail-bond,  taken  by  the  fheriff 
v.did-''"  ^^°  ^^^  arrefted  the  defendant  on  a  capias;  It  was  obje6led,  that 
burne.  the  plaintiff  had  not  in  his  declaration   fet  forth  the  capias^  or  the 

tejre^  or  return  of  any  capias ;  and  this  on  a  fpecial  demurrer  was 
held  fatal,  it  being  the  capias  that  gives  life  to  the  bond. 
Leon.  72.  If  in  an  aftion  of  debt  upon  an  award  the  plaintiff  declares, 

pkin^ff  that  the  arbitrators  did  make  an  award,  that  the  defendant  ftiould 
may  declare,  pay  unto  the  plaintiff  I  o /.,  ^c,  this  is  a  good  declaration,  though 
fcfc  thatw-  nothing  is  fhewn  to  have  been  awarded  on  the  other  fide;  for  it 
was^'awird-  ^^  fufficicnt  {a)  for  the  plaintiff  to  fet  forth  that  part  of  the  award 
ed;/.crLit.  that  entitles  him  to  his  a6tion.  ■. 

Rep.  31Z.     But  I  Mod.  36.  pr  Twifden  cont.  5  but  for  this  -vide  title  Award. 

Gro.  Eiiz.  If  in  an  ajfumpfit  the  plaintiff  declare,  that  the  defendant,  in 

Tenacy  v.     confidcracion  that  the  plaintiff  would  forbear  him  one  week,   af- 
Biown.         fumed,  l^fc.y  and  aver,  that  he  did  forbear  him  one  week,  but  fay 
not  one  week  following ;  yet  this  is  a  good  declaration,  for  it  muft 
neceffarily  be  intended  fo. 
^A\\e.'V'  ^^.'"  ^"  "JP"^^/'^  the  plaintiff  declare,  that  whereas  there  was  a 

Rand'all.       certain  bargain  between  the  plaintiff  and  the  defendant  for  cer- 
tain woods  for  which  the  plaintiff  was  to  pay  20  /.  at  a  day  after; 
and  that  the  defendant,  in  confideration  that  the  ^WmiiS  afportarct 
fvjficiendmn  hominem  fore  obligat.  to  the  defendant  for  the  payment 
of  the  faid  20/.,  did  affume  and  promife  that  the  plaintiff  fhould 
enjoy  the  faid  wood,  b'r.,  and  the  plaintiff  aver  quod  afportavit  B. 
fi'fficietitem  hominem  fore  obligat.   to  the  defendant,  ^c.  yet  this  is 
ulh^f       "°  ^'^■^^  declaration  ;   1/,  Becaufe  it  is  not  fhewn  {b)  how  he  was 
70!  77/*      fufficient,  fo  that  it  may  appear  to  the  court  to  be  according  to  the 
I  Mod,  77.  agreement  j 
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a^eement ;  2^/y,  Becaufe  it  is  not  in  fa£l  fhewn  that  B.  {a)  did  (^)  In  an 
become  bound,  or  that  obtulit  fe  obli^ari,  and  perhaps  he  came  to  ^"^'on  ^poa 
be  bound,  but  being  there  refufed.  repay  money 

la'd  out,  or  to  be  laid  out,  for  goods  for  the  ufe  of  the  defendant,  the  plaintiff  need  not  aver,  that 
the  goods  came  to  the  hands  of  the  defendant.     Bulft.  169.  adjudged. 

If  in  an  ajjianpftt  the  plaintiff  declare  that  his  father  was  feifed  Yeiv.  no. 
of  the  manor  of  £).,  and  of  divers  lands,  '^c.  in  D.  in  fee,  and  in  ^"'^  ^^^'\ 
confideration  that  the  plaintiff,  together  with  his  izihcr  figillaret  den,  ad- 
quatidam  indenturam  per  quam  his  father  barganizaret^  Sec.    the  faid  jadged. 
manor  and  lands,  the  defendant  did  affume,  ^c,  and  allege,  that 
the  plaintiff  fuch  a  Azyftgillavit  indenturam pradicl.;  yet  the  de- 
fendant,  ^c;    this  is  no  good  declaration;  for  diver/a  terras  ct 
tenementa  hi  D.  are  uncertain,  and  comprehend  not  all  his  lands  in 
Z).,  and  therefore  the  plaintiff  ought  to  have  fhewn  in  certain,  and 
particularly  what  lands  were  comprifed  within  the  indenture. 

Alfo,  in  the  above  cafe  it  was  held,  that  the  allegation  that  he  Ye!v.  m. 
had  fcaled  indenturam  prxdicl.  was  not  good  ;  iox  prsdicl.  ought  to  f^l"ii^'^* 
refer  to  fome  certainty  before,  but  [b]  quandam  indenturam  is  alto-  pjaimiff  de- 
gether  uncertain  ;  and  the  plaintiff  (hould  have  fliewed  in  certain,  riared,  that 
that  he  fealed  fuch  an  indenture  jJ^r  quam  the  plaintiff  and  his  fa-  ^^^^^lipari 
ther  barganizaverunty   &c.   de  verba  in  verbutn,  as  laid  in  the  pre-  dcmus,  &c. 
mifes  of  the  declaration.  ^^^  P"'  °^ 

repair,  the 
defendant,  in   confideration  that  the  plaintiff  would  repair  eandem  partem  of  the  faid  ho'jfe,  afiumed 
and  promifed,  &c.  and  avers,  that  he  did  repair  eandem  parttm  5  and  though  it  was  objefted,  the  plain- 
tiff fhou'd  have  fhewed  which  part  of  the  houfe  was  out  of  repair,  ye:  aher  a  verdict,  ic  was  adjudged 
for  the  plaintiff.     2  Leon.  53.     3  Leon.  91. 

But,  if  a  perfect  indenture  in  date,  in  the  nomination  of  the  Yelv.  iii. 
parties  and  hmitation  of  the  land,  had  been  mentioned  before,  it  P'^''^"''- 
had  been  fufficient  to  fay,  that  they  fealed  indenturam  pradicl.y 
becaufe  by  the  premifes  it  appears  there  was  in  facia  a  true  and 
perfect  indenture. 

The  plaintiff  declares,  whereas  he  and  the  defendant  were  joint  Raym.  203, 
executors,  and  the  defendant  had  received  all  the  eflate  of  the  ^°^ 
teftator,  and  the  plaintiff  threatened  to  fue  the  defendant  for  one 
moiety,  the  defendant,  in  confideration  the  plaintiff  would  for- 
bear, QSrV.  and  would  fhew  an  account  concerning  the  tellator's 
eftate,  did  affume,  cs'c.  ,•  and  the  plaintiff  avers,  that  he  did  fhew 
quoddam  comprAuni;  and  though  not  faid  compotum pradici.y  yet  after 
a  verdict  for  the  plaintiff  it  was  adjudged  for  him. 

If  in  an  ajfumpfit  the  plaintiff  declare,  that  the  defendant,  in  con-  3  Euift.  35. 
fideration  that  the  plaintiff  would  leafe  certain  lands  to  the  de-  ^^^^* 
fendant,  rendering  lol.  per  ann.,   the  defendant  did  affume  and  judged  afcer 
promife  to,  <^c.y   and  aver,  that  he  did  make  a  leafe  of  the  faid  verdia:  for 
lands,  but  do  not  fay  that  it  was  rendering  10 1,  per  ann,\  this  is  c^e  plaintiff. 
no  good  declaration. 

If  in  an  -  ajfumpfit  the  plaintiff  declare,  that  whereas  the  defend-  Hob.  105, 
ant  had  committed  a  felony,  and  thereupon  had  requefted  the  Lampieugh 
plaintiff  to  do  his  endeavour  (c)  to  procure  a  pa:doa  for  the  de-  v.  Biaith- 
fendant  j  and  thereupon  the  plaintiff,  by  all  the  means  he  could,  wait,  ad- 
&nd  many  days  labour,  did  his  endeavour  to  obtain  a  pardon  for  J';^^^-^  ff^^ 

Z  4  the      ■ 
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fratcr\Va.f  the  fald  felony,  viz.  in  riding  and  journeying,  at  his  own  chavgCj^ 
burcon ;  and  f j-Qm  Loudou  to  N.  where  the  king  was,  and  fo  to  and  from  'Nenu- 
becauiek'  niarlet  to  obtain  a  pardon,  l^c;  this  is  a  good  declaration  (J), 
%vas  after  though  nothing  in  particular  is  laid  to  be  done,  but  only  riding  up 
Vf^^^'r.  ^  and  down,  and  nothing  done  when  he  came  there ;  for  an  endea- 
Browni.  7.'  vour  in  general  is  exprefsly  laid,  and  particulars  ought  to  be  fet 
S.c.  forth  for  form's  fake  only  •,  for  though  upon   the  trial  he  could 

(')  ^''!^'  have  proved  no  riding  nor  journeying,  yet  any  other  effeflual  en- 
poinf,  where  dcavour,  according  to  the  promife,  would  have  ferved. 

the  defendant  did  his  endeavour  to  reconcils  ditl'eiences,  &c.  {d)  Cut  if  the  plaintKT  declare,  that  the 
defendant,  in  confideracion  the  plaintiff  had  done  him  muha  benefda,  affumed  ind  promiled,  &c.  this  is 
not  good.     Vent.  zj.     Sid,  413.  adjudged,  af:er  verdidt  for  the  plaintiff  j  &  -vidi  z  Kcb.  5S-» 

Roll.  Rep.  In  ajfiimpftt  the  plaintiff  declared,  that  in  confideration  the  plain- 
3^**  tiff  would  deliver  all  the  corn  in  a  certain  barn,  the  defendant  did 

aflume  and  promife,  ^c,  and  avers,  that  he  did  deliver  all  the 
corn  in  the  barn,  but  does  not  (liew  that  there  was  any  corn  there  5 
and  it  was  ^gxetA.  per  curiam,  that  had  this  been  on  a  demurrer, 
the  declaration  would  not  be  good  ;  but  that  being  after  a  verdi(5l, 
upon  non  rjpnnpjlt  pleaded,  by  which  iflue  it  was  admitted  there 
was  corn  there  ;  it  was  adjudged  for  the  plaintiff,  and  afterwards 
affirmed  upon  a  writ  of  error. 
Cro.  Jac.  If  in  an  ajfiimpfit  the  plaintiff  declare,  that  whereas  J.  S.  had 

P^  acknowledged  himfelf  to  be  indebted  to  the  plaintiff  in  10/.   for 

Rivctt,  ad-    divers  trefpaffes,  which  10/.  the  plaintiff'  at  the  defendant's  requeft 
judged.         had  accepted  ;  and  that  the  defendant,  in  confideratjon  the  plain-? 
tiff  would  acquit  and  dlfcharge  the  faid  J.  S.  of  the  faid  debt,  and 
would  permit  the  faid  J.  S.  to  carry  out  oi  the  plaintiff's  houfe 
certain  goods,  did  affume  and  promife  to  pay  the  faid  10  /.  to  the 
plaintiff ;  and  allege  infaEio,  that  he  did  acquit  and  difcharge  the 
faid  J.  S.,  and  did  permit  the  faid  J.  S.  to  carry  away  the  faid 
goods  :  this  is  no  good  declaration,  becaufe  he  doth  not  Ihew  how 
he  did  acquit  the  faid  J.  S.,  for  it  could  not  be  without  deed,  which 
ought  to  have  been  particularly  fiiewn  ;  and  though  the  perform- 
ance of  the  other  part  of  the  confideration  is  fufficiently  averred, 
yet  that  will  not  help  it. 
lt3ym.4co.       If  in  an  ajfuriipftt  the  plaintiff  declare,  that  whereas  there  was  a 
^ghonby  v.    certain  difcourfe  between  the  plaintiff  and  defendant  concerning  a 
a-jjudgeu/     marriage  to  be  had  between  the  nephew  of  the  plaintiff  and  the 
afitr  ver-      niccc  of  the  defendant ;  and  thereupon  the  defendant,  in   con- 
^I  /  '°L'"*    fideration  the  plaintiff  would  do  his  endeavour,  and  labour  to  per- 
ft,Voor,  595.    fuade  his  nephew  to  marry  the  niece  of  the  defendant,  did  affume 
Like  point     and  promife  to  pay  to  the  plaintiff,  tzfc,  and  aver,  that  fuch  a  day, 
adjudged.      ^^^  divers  other  days  and  times  omnibus  modis  quibus  poterat  conatus 
fult  l2f  elaborai'it fuadere  liis  faid  nephew  to  marry  the  defendant's 
faid  niece,  iffc.^  this  is  a  good  declaration,  without  (hewing  la 
particular  how  he  did  his  endeavour;  for  if  he  fliould  fet  forth 
his  feveral  fpeeches  to  his  nephew  in  the  praife  of  the  young  lady, 
or  the  advantages  of  a  married  life,  i^c,  the  record  would  be  too 
long. 

4,  Where 


4.  Where  the  Averments  mud  be  pofitive  and  exprefs  in  the 

Declaration. 

The  declaration  muft  contain  fuch  certain  affirmation,  that  it  Co. Lit. 303. 
may  be  traverfed  ;  tor  if  there  be  no  certain  afSrmation  to  make  f,^''^^"  ^-^* 
the  declaration  itfelf  traverfable,  it  will  not  be  cured  after  a  ver-  361,  362. 
di61:,  becaufe  it  is  a  defect  in  fubftance  :  as,  if  the  declaration  be  aBuift  214, 
quod  cum  the  defendant  {a)  afTauIted  him,  and  the  defendant  plead  p^^^V^'^* 
not  guilty,  here  is  nothing  put  in  iiTue,  for  the  pleadings  have  af-  33.  441." 
firmed  nothing;  and  though  the  defendant  be  found  guilty,  yet  Co.  Eac 
cannot  the  plaintiff  have  judgment,  becaufe  nothing  is  pofitively  ^  ^'  ^ 
affirmed  :  but,  if  the  plaintiff  declare  quod  cum  the  defendant  con-  (a)  2  Lev- 
ceffitfe  teneriy  or  quod  cum  mutuatus  fuijpt  ^  nonfolvit,  or,  quod  cut7t  2.06. 
dimijit,  the  defendant  ejecit;  in  thefe  cafes  there  is  a  pofitive  charge 
upon  the  defendant ;  and   the  quod  cum  being   a   branch  of  the 
whole  period,  and  making  one  fcntence  vi'ith  the  latter  part  of  it, 
it  is  a  pofitive  affirmation,  and  therefore  being  equally  pofitive,  it 
is  equally  traverfable  vi'ith  the  latter  part,  and  therefore  a  man  may 
plead  7ion  eji  factum,  non  mutuaius,  non  dimifit ;   becaufe,  though 
thefe  come  under  the  quod  cum^  yet,  taken  together  with  the  reffc 
of  the  fentence,  being  pofitive,  they  make  fubftantive  iffues  of 
themfelves. 

It  on  a  demife  the  plaintiff  declare,  quod  cum  per  quandam  inden-  Lutw.  537. 
iuram  tejiat.  exijiit  qucd  dimifit ^  this  hath  been  held  ill  after  a  ver-  877.  £fi;;<fc 
di£l;  becaufe  there  is  no  pofitive  affirmation  that  there  was  a  sand'avJ.^* 
demife  ;  and  fo  he  hath  not  fet  forth  a  demife  in  a  manner  that 
it  might  be  traverfed.  for  the  traverfe  muft  be  of  the  demife,  and 
not  of  the  indenture  ;  but  if  in  covenant  he  declare,  quod  cum  per 
quatidam  indeiituram  teJlat.  exijiit,  that  the  defendant  did  covenant, 
this,  with  ^profert,  is  good;  becaufe  when  he  fays  the  indenture 
attefts  that  he  did  covenant,  this  is  a  certain  allegation  there  was 
fuch  an  indenture,  and  the  indenture  only  is  traverfable  on  the 
iffue  of  non  ejl  faElum. 

So  it  hath  been  held,  that  licet  is  an  affirmation;  for  what  Is  Sand.  ji5. 
contained  under  it,  as  licet  ad  hoc  faciendL  fapius  requifit.y  is  a  pofi-  ^^^-  '94- 
tive  affirmation  that  there  was  a  requeft.  D^r"2c^^* 

In  debt  on  the  ftatute  12  Car.  2.  c.  25.  for  felling  wine  without  Carth.  2i6.' 
a  licence,  the  plaintiff  began  his  declaration  by  Vv'ay  of  recital, /ro  ^^'*'-  337» 
eoy  viz.  quod  cum  the  defendant  at  feveral  times,  between  fuch  a  q«itam\. 
day  and  fuch  a  day,  had  fold  wines  by  retail  by  the  pint,  life;  on  Speericg. 
the  general  iffue  pleaded,  and  verdid  i^r  the  plaintiff,  it  was  moved 
in  arreft,  that  the  declaration  was  not  pofitive,  but  by  way  of  re- 
cital only,  and  fo  doth  not  directly  charge  the  defendant  with  the 
crime  intended :  fed  per  curiam.  The  plaintiff  fhall  have  judgment; 
for  all  the  precedents  in  the  like  cafes  are  after  this  manner ;  as,  ia 
debt  upon  the  ftatute  of  tithes,  is'c.     Moreover,  this  is  an  adioa 
of  debt,  wherein  the  offence  is  only  an  inducement  to  the  adlion  ; 
for  it  is  the  non-payment  of  tlie  penalty  which  is  the  original 
saufe,  ' 

In 


34^ 

aSalk.  636, 
pi-  2. 
Hore  T. 
Chapman. 
*  This  is 


pieaiof  and  pieatiingjef* 

In  trefpafs  the  plaintiff  declared,  qtiare*  vt  &  armis  claufutn 
fregit,  and  after  verdi£l  for  the  plaintiff  judgment  was  arreftedi 
for  qtiare  is  not  pofitive,  but  interrogatory,  and  much  worfe  than 
quod  cum. 


the  form  in  the  writ,  but  the  count  muft  contain  a  pofitive  allegation. 


For  this  i^/Ve 
Roll.Abr.4. 
Cro-  Car. 
154,487. 
iSid.  127. 
4  Co.  J  8. 
Pyer,  25 


Yelv.  18. 
Soprani  v. 
SkurrOj  ad- 
judged. 


It  hath  been  held  a  good  declaration  to  fay,  quod  defenders  qucn- 
dam  canem  ad  mordendmn  oves  conJiieUnn  fcient'er  retinu'it^  without 
faying,  quod  retinuit  quetidam  canem  fciens  canem  pradici.  ad  mor- 
dendmn oves  confuetumy  for  this  is  tantamount,  for  the  word  fcienter 
goes  to  all  the  precedent  matter ;  and  the  cour^:  faid,  the  fciens 

aSe.'AUen,  "w^s  not  f  traverfable,  but  ought  to  be  proved  in  evidence,  and 

92.  2  Buift.  that  otherwife  the  adtion  did  not  lie, 

3  Bulft.  76.     Sid.  21.     Roll.  Rep.  43.  193. In  cafe  for  felling  two  oxen,  affirming  they  were  his, 

the  defendant's,  whereas  in  truth  they  were  the  property  of  y.  5.,  without  alleging,  that  he/ciem  they 

were  the  property  of  y.  S.,  yet  the  declaration  was  held  good.     Carth.  90. f  The  general  iffue 

IS  in  fa£l  a  traverfe  of  the  Jcitfis,  for  unlefs  the  plaintiff  on  the  trial  prove  the  defendant  knew  his  dog 
was  accuftom'ed  to  bite  flieep,  his  eaufe  of  adlion  fails  to  the  ground,  as  in  fuch  cafe  the  defendant  is 
not  guilty  of  any  thing  which  can  entitle  the  plaintiff  to  an  adlion. 

Noy,  2 1.  In  debt  upon  an  obligation,  the  condition  whereof  was  to  perform 

all  covenants  comprifed  within  certain  indentures,  bearing  even 
date  with  the  faid  obligation,  and,  in  truth,  both  obligation  and 
indentures  were  M^thout  date  ;  it  was  held,  that  the  plaintiff  ought 
to  have  averred  a  date  of  the  obligation,  and  that  the  indentures 
bore  equal  date  therewith. 

If  in  an  ajfumpfit  the  plaintiff  declare,  that  whereas  it  was 
agreed  between  the  plaintiff  and  one  A.^  chat  the  faid  A.  (hould 
leafe  a  certain  houfe  to  one  B.  for  feven  years  •,  and  it  was  alfo 
agreed,  that  B.  during  the  faid  term,  fhould  repair  the  houfe  with 
tile  and  flate  only,  and  thereupon  an  indenture  was  drawn  -,  but 
becaufe  there  was  a  covenant  therein,  that  B.  (hould  be  bound  to 
all  manner  of  reparations,  B.  refufed  to  feal  the  faid  indenture, 
and  the  plaintiff  refufed  to  feal  a  bond  for  performance,  ^c;  and 
further  (hew,  that  in  the  faid  lioufe  there  was  a  great  wall,  part 
whereof  was  ruinous,  and  likely  to  fall  during  the  faid  term  ;  and 
that  the  defendant,  in  confideration  that  the  faid  B.  would  feal  the 
faid  indenture,  and  the  plaintiff  would  feal  the  faid  bond,  did  af- 
fume  and  promife,  that  he  the  faid  defendant  would  maintain  and 
uphold  the  faid  wall  durante  prediSl.  termino  7  annorum^  and  aver, 
that  the  faid  B.  the  faid  indenture,  and  the  plaintiff  the  faid  bond, 
did  thereupon  feal ;  and  in  facl  fay,  that  the  faid  wall,  during 
the  faid  term,  did  fall,  ^c.-,  this  is  no  good  declaration,  becaufe 
not  exprefsly  averred  that  A.  did  demife  the  faid  houfe ;  and  if 
there  was  no  demife,  it  was  not  poffible  for  the  defendant  to  re- 
pair it  during  the  term ;  and,  for  any  thing  that  appears,  the  in- 
denture was  fealed  only  on  Ihe  part  of  the  leffee,  and  not  on  the 
part  of  the  leffor. 

If  in  an  affutnpfit  the  plaintiff  declare,  that  whereas  the  defend- 
ant had  diftrained  fix  oxen  of  the  plaintiff's  for  a  quit-rent  due  ta 

iudged.        tJie  bailiffs  of  B.^  and  thereupon  the  defendant,  in  confideration 

that; 


Yelv.  3S. 
Hey  ford  v. 
Reeve,  ad- 
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that  the  plaiDtiff  would  pay  the  money  for  the  redemption  of  his 
faid  cattle,  did  affume  and  promife,  upon  requert,  to  (hew  to  the 
plaintiff,  or  to  fuch  other  perfon  or  perfons  as  he  fhould  name,  a 
fufficient  record  to  charge  the  faid  lands  with  the  faid  quit-rents ; 
and  allege,  that  he  appointed  B.  to  fee  the  faid  record,  and  re- 
qucfted  the  defendant  to  fhew  it  B.  accordingly  •,  but  that  the  de- 
fendant had  not  fhewn  to  the  faid  B.  any  fufficient  record  to  charge 
the  faid  lands  j  this  is  a  good  declaration  •,  for  though  the  fuiEciency 
of  the  faid  record  Is  not  triable  p.^r  pais,  and  the  plaintiff  might 
have  averred  a  breach  generally,  fdlicet,  that  he  did  not  fhew  any 
record,  yet  this  is  fufficient  and  moil  proper  for  the  plaintiff  to 
lay  the  breach  according  to  the  promife  ;  and  in  this  cafe  the 
defendant  may  plead,  that  he  did  {hew  tak  recordum  reciting  it, 
and  conclude,  which  was  fufficient  j  and  thereupon  the  plaintiff 
may  demur,  and  put  the  fufficiency  thereof  to  the  judgment  of  the 
court. 

If  in  an  ajfumpfit  the  plaintiff  declare,  that  the  defendant,  in  Cro.jac 
confideration  of,  ts'c.  affumed  and  promifed  to  take  the  foil  of  the  ^°p\^ 
plaintiff  to  be  his  apprentice  for  feven  years,  and  to  find  him  meat,  r^^i]  Rg    * 
drink,  and  apparel,  ^c.^  during  the  term,  but  aver,  that  he  did  414-  Talker 
not  find  him  meat,  drink,  and  apparel,  is'c.^  but  do  not  aver  that  ^*  ^^'S6» 
he  did  put  him,  or  that  the  defendant  did  accept  him  as  his  ap- 
prentice ;  this  is  no  good  declaration  ;  for  it  ought  to  appear  that  he 
was  his  apprentice,  elfe  the  defendant  was  not  bound  to  provide 
fot  him. 

If  in  an  ajfumpfit  the  plaintiff  declare  upon  a  promife  made  by  Mod.  169* 
the  defendant,  to  pay  50J-.  to  the  plaintiff  when  the  defendant  ^^"^f  ^^r 
fhould  have  received  the  money,  and  aver,  that  the  defendant  hath  ii.g'aftera 
received  the  money,  but  yet  hath  not  paid,  ^c;  this  is  no  good  ye  dia  ad- 
declaration,  becaufe  it  doth  not  appear  how  much  money  the  'i^^^^^^\ 
defendant  hath  received,  and  perhaps  he  hath  not  received  fo  *Thebeft* 
much  as  50/.  and  though  the  promife  is  general,  yet  the  breach  method 
on^ht  to  be  laid  fo  as  to  be  adequate  to  the  confideration  *.  ^'""^'^  ^.^^^ 

o  1  been  to  nave 

declared  generally,  that  the  defendant  was  indebted  to  him  in  501.  for  money  had  and  received  by  de- 
fendant to  the  plaintiff's  ufe,  and  b^ing  fo  indebted,  he  promiled  to  pay,  and  then,  on  pioving  any  part 
received,  the  plaintiff  would  have  been  entitled  to  his  verdift,  and  the  declaration  would  not  be  liapleto 
any  exception. 

If  in  an  ajfumpfit  againft  an  executor  the  plaintiff  declare,  that  Latch,  203. 
the  tcflator  of  the  defendant,  in  confideration  of,  ^c,  did  affume  ^j^j^^. 
and  promife  that  he  would  leave  the  wife  of  the  plaintiff  as  good  againftone, 
a  portion  as  he  fhould  give  to  any  of  his  children  ;  and  aver,  that  after  verdid. 
the  teftator  to  fuch  a  daughter  declit  fuch  a  portion,  but  did  not 
leave,  &e.;  this  is  no  good  declaration,  becaufe  It  does  not  appear 
when  he  did  give  this  portion,  and  perhaps  it  might  be  before 
the  promife. 

|.  Of  the  Certainty  required  in  the  Defcrlptlon  of  the  Thing 

declared  for. 

The  law  requires  no  greater  certainty  than  the  [a)  nature  of  the  For  this  t^jV^ 
tiding  will  admit  of  i  as,  where  i;n  aillon  is  brought  (or  things  not  ^f.  ^^^^if^' 

fubjecl  ^ 
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where  the  fubje^l'to  diftinftioii  bynumber,  weight,  or  meafure ;  as,  in  trefpafs 
ihingiswell  for  breaking  his  clofe  with  beads,  and  eating  his  peas,  without 
thl"oun  faying  how  much  •,  yet  this  declaration  hath  been  held  good, 
ought  not  to  becaufe  no  body  can  number  or  meafure  the  peas  that  beafts  can 

fee  too  ftrift   QZt. 

in  fcanning 

the  wordi ;  and  that  if  the  thing  is  fo  defcribed,  that  the  jury  may  know  what  is  meant  thereby,  it  is 

well  enough.     Siile,  136.  235. 


For  this  vide 
tit.  Trover 
and  Conver- 
iion. 


So,  where  there  are  feveral  parts  which  compofe  an  aggregate 
body,  there,  it  is  fufficient  to  mention  the  body,  and  it  is  not 
neceilary  to  afcertain  the  feveral  parts  ;  as,  trover  for  a  flriip  and 
fails  is  good,  becaufe  the  fails  go  to  make  up  the  aggregate  body ; 
but  if  it  had  been  for  fails  only,  it  would  not  have  been  good 
without  fpecifying  the  number  and  quality :  fo,  trover  lies  for  a 
hbrary  of  books*. 

If  in  trover  the  plaintiff  declare  for  two  pair  of  pot-hooks,  isft'-t 
and  hangers  ;  this  declaration  is  not  good,  becaufe  of  the  uncer- 
tainty of  the  word  hangers ;  and  they  cannot  be  intended  fuch 
upon  which  the  pot-hooks  ufed  to  hang,  becaufe  they  do  not  im- 
mediately follow  the  word  pot-hooks;  but  there  are  feveral  other 
M'ords  between. 

So,  trover  for  a  beam,  and  fcales  and  weights.  Is  not  good  for 
the  weights,  becaufe  there  may  be  more  or  lefs  of  the  weights 
ufed  with  the  fcales,  and  therefore  altogether  uncertain  as  to  the 
quantities  or  weights  of  them. 

If  in  trover  the  plaintiff  declare  pro  decern  paribus  velorum  ^ 
tegulorum,  Anglke  curtains  and  vallance  ;  this  is  a  good  declaration, 
and  certain  enough,  and  ftiall  be  intended  for  ten  pair  of  cui'tains, 
and  ten  of  vallance ;  and  in  fuch  artificial  things  there  needs  no 
other  defcription,  than  to  name  them  by  their  ufual  names  by 
which  they  are  commonly  called,  without  (hewing  the  quantity  of 
yards  or  fluff  of  which  they  are  made. 

"Where  a  thing  is  laid  in  the  declaration  by  way  of  aggravation, 
though  fuch  allegation  is  uncertaiuj  or  that  circumflance  is  not 
proved  to  the  jury,  yet  this  (hall  not  arreft  the  judgment  \  becaufe 
the  gift  of  the  a£lion  is  the  thing  itfelf  in  demand,  and  the  aggra- 
j-]ftorwr!t-  vation  is  only  the  manner  of  doing  it ;  and  though  this  may  in- 
phinV.fFper-  creafe  tlie  damage  fomething,  yet  it  is  not  to  be  out  of  proportion 
haps  had  to  the  thing  in  demand  -,  as,  if  trover  be  brought  for  a  box  of 
better  fuein  ^.j.j(.ii-,gg  |^  ^nd  charters  or  veflments,  this  is  good,  becaufe  the 
on  recovery  trovcr  is  for  the  trunk,  and  for  the  detention  of  the  goods  therein, 
in  that  afti-  which  are  withheld  by  the  detention  of  the  trunk,  but  not  for  the 
on  he  will  b2  y^iyg  of  the  roods ;  and  therefore  anciently  they  held  that  trover 

enlitled  to  a   ,  ,      .       o  11111  i  /    •     •       1  i      v 

return  of  the  Jay  Only  tor  a  trunk  locked,   but  now  they  admit  it  ttiough  tn^ 
things  \i\       trunk  be  not  locked,  becaufe  the  detaining  is  flill  the  fame. 

I'pecic,  he- 

fides  damages  fur  the  d:tention. 

iteb.  825.  In  an  aflion  upon  the  cafe  for  fetting  an  houfe  on  ^re  per  quod 

Prior  V.         (among  (l   divers  other  goods)  crnatus  ^  equis  aratris   ^  carucis 

aniifit  was  held  certain  enough :  fo,   if  he  had  mentioned  only 

diverfa  honn ;  for  when  a  man's  houfe  is  burnt,  he  cannot  fet  forth 

the  certainty  of  the  goods  he  lo(l. 

But, 


*  Sei  qut  I 

Raym.  a. 
Seaman  v. 
£arns,  ad' 
judged. 


Tide  tit. 
Trover. 


*  Sand.  74. 
■Taylor  v. 
Wells,  ad- 
judged. 


Vide  tit. 
Trover,  and 
the  ("everal 
authorities 
there  cited. 
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But,  wKere  in  an  action  on  the  ftatute  of  hte  and  cfjy  the  plain-  2  Sand.  379. 
tlfF  declared  that  he  was  robbed  of  a  certain  fum  of  money,  aa 
diverfa  bona  Is"  catalla  in  cujicdia  ipfiua^  to  the  value  of  30/.,  and 
becaufe  he  had  not  fet  forth  the  goods  particularly,  and  that  he 
had  not  likewife  alleged  that  they  were  his  goods,  it  was  held, 
that  as  to  this  part  he  could  not  have  judgment. 

Declaration  in  trefpafs  for  breaking  his  clofe  and  taking  away  5  Co.  54. 
his  filh,  without  exprefling  either  the  number  or  nature  of  them,  ^j^J'"^^  . 
was  held  iniuflicient :  but,  in  an  indictment  for  taking  fifh  out  of  z-jz.&^ide 
a  pond,  the  number  need  not  be  exprefTed,  for  damages  are  not  to  i  Vent. 329. 
be  recovered  :  but  the  party  is  to  be   fined  according  to  the  cir- 
cumftances  of  the  faft,  and  not  according  to  the  number  of  the 
fifh. 

So,  trefpafs  qtiare  crhores  fuccldit  ad  vakntlain,  Sec,  was  held  V£.-it.  53. 
infufficient  for  not  exprefling  the  kind  of  trees. 

6.  Of  the  Declaration's  being  good  in  Part,  and  void  in  Part. 

It  feems  to  be  now  agreed,  that  if  a  declaration  be  good  in  part,  Roll.A'cr. 

though  bad  as   to  another  part,  that  the  plaintiff  is  entitled  to  754>  y^S-^ 

judgment,  for  fo  much  as  is  well  alleged,  efpecially,  if  it  be  not  veiv.  45.^* 

of  an  (.2)  entire  demand :  alfo,  where  the  jury  find  greater  damages  aShow.  103. 

than  the  party  declares  of,  the  court  may,  to  prevent  error,  give  (")  ^"^^ 

judgment  for  fo  much  as  the  party  declares  of,  nulla  hah'ito  refpeclu  Hob.  17S.' 

to  the  reft  :  alfo,  the  party  may  {h)  releafe  the  overplus,  and  take  189 

judgment  for  the  reft.  ?"!'"■  '^  °"° 

J       o  brings  an 

a£lion  for  two  things,  and  of  his  owri  fhe-.vlng  it  aopears,  that  he  cannot  have  an  a£lion  for  one  of 
them,  or  a  belter  writ,  there,  the  wrjr  fhaii  be  u'sli  for  that  part  for  which  it  is  good,  ii  Co.  45. 
Godfrey's  cafe,  (b'^  Where  the  plaintiff  may  releafe  damages  for  part,  and  take  judgment  for  the  refl, 
i;i/if  F.  N.  B.  107.     Moor,  2S1.     Leon.  92.     zBuilt.  2S0.     Brown.  235.     5:116,364.     Hard,  58. 


As,  where  the  party  avowed  for  5  /.  rent,  and  a  ncmine pcena  for  Hob.  133. 

'    '  Ho'.vell  V. 

Sambeck. 


non-payment  at  the  day,  but  laid  no  actual  demand  of  the  rent,  f^°-'e'iv 


the  avowry  was  held  naught  as  to  the  nomine  pee  nee,  becaufe  it  could 
not  be  forfeited  without  a  demand  of  the  rent  •,  yet  he  had  judg- 
ment for  the  return  of  the  cattle,  becaufe  he  had  a  lawful  caufe 
to  diftrain  for  rent  arrear,  and  the  demands  were  feveral. 

So,  where  the  plaintiff  brought  an  aclion  of  debt  upon  the  Cro.  Jac. 
ftatute  of  ufury,  and  declared,  that  the  defendant  corruptive  A\6.  ■I;^'*",  , 
lend  40/.  cent,  formavi  Jlatuti,  and  fuch  a  day  did  alfo  lend  20/.  c^fe. 
contra  for  mam  y   Sec,  but  did  not  fay  corruptive;  upon  nil  debet  1  Saund. 
pleaded  the  plaintiff  had  a  verdift,  and  it  was  moved  in  arreft  of  ~^°* 
judgment  that  the  declaration  was  not  good  for   the  laft  20/. 
becaufe  it  wanted  the  word  corruptive;  but,  notwithftanding,  the 
eourt  gave  judgment  for  what  the  plaintiff  had  well  declared,  and 
z  nil  capiat  per  billam  was  entered  as  to  the  refidue. 

So,  if  in  trefpafs  the  plaintiff  declare  for  taking  the  mare  of  the  Raym.  395. 
plaintiff,  and  feveral  goods,  but  do  not  fay  of  the  plaintiff,  and  ^ "jg^^^'^f  ' 
thereupon  the  defendant  demur,  the  plaintiff  may  have  judgment 
for  the  mare,  and  releafe  the  aciion  for  the  reft. 

So,  if  an  aclion  of  debt  be  brought  upon  feveral  bonds,  and  it  Hob.  178.. 
appear  that  one  is  not  due,, the  plaintiff  may  recover  the  reft.  ^^^■'■^-  *^^* 

In 
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Roll.  Abr.  In  eje£l:ment,  if  (a)  part  of  t!\e  things  be  well  demanded,  end 
7S5.  Cro.  others  not,  and  a  verdict  be  given  for  the  plaintiff  for  the  whole, 
(a)  *As^  in  '^"d  entire  damages,  the  plaintiff  may  releafe  all  the  damages  in 
cj.-amentof  that  which  is  not  well  demanded,  and  pray  judgment  for  the 

land  and  a       reflduc. 

free  ninery, 

becaufe  an  ejeiflment  does  not  lie  of  a  free  fifliery.     Cro.  Jac.  1:54.  146.      i  Roll.  Abr.  7S4. 

So,  in  an  ejeclione  cujlodia  &  hier,dh,  where  it  does  not  lie  of  the  cuftody  of  the  heirj  but  of  the  land 

cnly.     Dyer,  369.      loCo.  130.      5  Co.  ic8.     2  Bulft.  sS. So,  in  an  ejeftment  of  a  mefTuage, 

cottage,  and  tenement,  if  it  be  found  for  the  pijiiitift",  and  one  entire  penny  damages  given  to  the  plaintiff 
foi  the  whole,  bec.iufe  an  ejedlment  does  not  lie  of  a  tenement,  the  plaintiff  may  releafe  ail  the  da- 
mages, for  that  it  is  entire,  and  have  judgment  for  all  the  land,  faving  the  tenement.  Cro.  £liz.  1194 
3  Leon.  128,     aBuift.  28.     Stile,  30. 

Roll.  Abr.  In  a  writ  of  debt  for  100/.  againfl  an  executor,  if  the  plaintiff 
f  ^1'  ^^'  ^^^^^  upon  an  obligation  for  99  /.,  and  upon  a  miituaUis  by  the 
a  Sand.  286  teftator  for  20/.,  and  upon  the  iffue  the  jury  find  for  the  plaintiff 
Likepoint.    in  the  whole,  and  affefs  damages  entire,  where  it  appeared  no 

aftion  lay  againfl:  the  executor  upon  the  mutuatits  of  the  teftator  ; 

yet,  if  the  plaintiff  releafe  the  20  j'.  and  all  the  damages,  he  may 

have  judgment  for  the  refidue. 
Roll.  Abr.  In  debt  for  rent  the  plaintiff  declared  for  more  than  was  due 
7S5.  Barber  ypQ^i  his  own  fhewing,  and  upon  m'/^^^f/ pleaded,  the  plaintiff  had 
Stile  I-".  '  judgment,  and  damages  and  cofts  ;  and  it  was  moved  in  arreft  of 
fef  -v'-ide  AU  judgment,  that  the  plaintiff  had  made  an  {h)  entire  demand  for 
^ih\V'\\  ^^'^''  ^°  ^  certain  fum,  when  it  appeared  that  he  could  not  have  an 
aaions  of  adllou  for  fo  much  j  yet  the  court  held,  that  he  might  releafe  the 
debt  the        furplus  and  damages,  and  take  judgment  for  the  refidue. 

plaintiff  is  j       o 

privy  to  the  fum  in  demand  ;  and  therefore  ought  at  his  peril  to  declare  for  the  true  debt ;  and  the  rea- 
fon  vt^hy  he  ought  to  demand  the  very  fum  is,  becaufe  if  he  /hould  do  otherwife,  and  recover,  he  might 
afterwards  b'ing  ?n  aftion  for  the  true  fum,  and  fo  the  defendant  would  be  doubly  charged  ;  and  there- 
fore in  debt  on  a  bond,  if  the  plaintiff  declares  for  lefs  than  is  due,  he  (hall  never  have  judgment. 
2  Roll.  Rep.  54,  55.  5  Mod.  215.  cited.  [It  is  not  true,  that  in  debt  the  plaintiff  fliould  demand 
the  very  exaft  fum  due,  that  he  cannot  recover  any  other  fum  than  that  which  he  demands.  Many 
inHances  might  be  given  where  this  afticn  lies,  and  yet  where  it  is  impoffible  to  ftate  the  demand  with 
precifion,  as,  in  debt  againft  a  tenant  who  holds  over,  under  the  flat,  of  4G.  2,  c.  28.  for  double  the 
•value  of  the  lard  j  cr  in  debt  for  trthle  the  -value  for  not  fetting  out  tithes,  under  the  flat,  of  2  &  3  E.  6. 
c.  13.  j  or,  for  the  value  of  foreign  money.  In  all  thefe  cafes  the  extent  of  the  demand  is  uncertain  at 
the  commencement  of  the  fuit ;  the  -ualue  is  to  be  found  by  a  jury.  But  if  the  declaration  Import  a 
title  to  a  fixed,  grofs  fum,  to  a  duty  numerically  certain,  theie,  the  evidence  muft  /hew  a  right  to  that 
very  fum,  eii'e  the  very  gift  and  foundation  of  the  action  fails.  But  this  is  not  peculiar  to  this  f(.'ecies  of 
aflion  :  in  cJJurr.pfLt  as  well  as  debt  the  cafe  proved  muft  be  confident  with  the  declaration ;  the  proof 
muft  be  commenfurate  with  the  allegation.  Walker  v,  Whitter,  Dougl.  6.  Aylett  v.  Lowe,  2  Bl, 
Rep.  izii.     Rudder  v.  Price,  i  H.  Bl.  550.     Grant  v.  Aftle,  Dougl.  731.  j 

7  Mod.  87.  If  there  be  a  certain  ftated  fum  fpecified  in  the  deed  itfelf,  that 
fer  Holt,  {^^W.  not  be  abridged  by  any  remjtiitiir  or  releafe  of  the  plaintiff,  if 
aSalk.  6;E.  be  declare  upon  that  deed:  as,  if  a  man  bring  debt  upon  a  bond 
pi.  3.  s.  c.  of  30/.,  and  declare  upon  a  bond  of  20  /.  this  will  be  bad  5  becaufe 
aLd.Ra^m.  j^^  j^^^g  brought  his  adtion  for  more  than  is  due,  and  this  refts 
(c)  As,  iri  upon  the  deed  only,  and  the  fum  in  it  does  not  amount  to  his 
debt  for  the  demand.  But  if  the  acSlion  be  brought  upon  a  deed  which  refers 
ancarsof      ^^  ^  matter  of  fa£l;,  that  makes  the  duty  more  or  lefs ;  if  then  the 

rent*  m  ^ 

v-hxh  the  fatl  which  is  referred  to  will  entitle  him  to  a  lefs  fum  only,  and 
plaintiff  tie-  he  demand  more  than  the  fa£l  which  the  deed  refers  to  upon 
more  rent  ^s)  Computation  will  entitle  him  to;  there,  let  him  remit  fo  much 
and  for  a '     of  his  demauds  as  the  fadts  does  not  make  out,  and  it  will  be  well, 

and 
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:ind  he  fliall  have  judgment  for  the  reft  j  for  that  fa£l  which  is  not  longer  time 
iriade  out  is  not  con!radided  by  the  deed.  J,^^"  "P°" 

'  his  own 

ihewing  appeared  to  be  due  to  him.     Sand.  282,     Dupper  v.  Bafkervil. So,  where  the  plaintifF 

declared  for  zcol.  due  for  fo  many  years,  and  it  appeared  upon  the  record  in  calling  up  the  fums,  thit 
he  had  declared  for  8  /.  too  much.    5  Mod.  212.    Thwait  &  Ux,  v.  Lady  Afhrield,  Comb.  365.  S.  C. 

Aj^ttmpfit^   and  two  feveral  counts  laid ;  one  was  a  promiflbry  Saik.  24. 
note,  and  the  plaintifF  counted  thereon  as  on  a  bill  of  exchange,  P'^  ^-^  ^"'' 
upon  the  cuftom  of  merchants  \  on  non  ojjinnpfti  entire  damages  winiams. 
were  given,  and  judgment  accordingly;  and  upon  a  writ  of  error  7  Mod.  155. 
brought  in  B.  R,,  it  was  held  i/?,  That  the  plaintifF  could  not  de-  ^^;^  ^"' 
clare  upon  the  promifFory  note  as  upon  a  bill  of  exchange  ;  and  as  s.  c. 
there  could  be  no  fuch  count  or  adlion,  fo  there  could  be  no  fuch  "  Mo<l-  H' 
damages.     2dly,  That  they  could  not  reverfe  the  judgment  in  part,    "    * 
viz.  as  to  the  one  count,  and  afhrm  it  as  to  the  other ;  and  denied 
Jacob  and  Mill's  cafe,  Hob.  6.  and  took  this  difference,  viz.  where 
the  judgment  is  partly  by  the  common  law,  and  partly  by  ftatute, 
it  may  be  reverfed  in  part,  for  that  which  was   a  judgment  at 
common  law  will  remain  a  judgment,  and  be  complete  without 
the  other. 


(C)  Of  Imparlance  :  And  herein, 
1 .  Of  the  Nature  thereof,  and  the  feveral  Kinds. 

(fl)TMparlance  is,  when  one,  who  is  to  anfwer  to  the  a£lion  of  zLil.  Rig, 
-*■  another,  defireth  fome  time  to  advife  what  he  fhall  anfwer  ;  ^^'  ^^^o^, 
and  [b)  it  is  nothing  elfe  but  the  continuance  of  the  caufe  till  a  (,j)  xhjs 
further  day.  Ubirtas  in. 

tcrhciuefidi 
has  been  thought  to  arife  from  a  notion  of  religion,  which  is  mentioned  in  St.  Matthew,  chapter  v. 
verfe  25.  jigree  tuhb  tt'me  adverfary  quickly,  luhi'jl  thou  art  in  the  ivay  toitb  him  ;  they  looked  upon  the 
plaintiff  at  the  time  of  declaring  to  be  in  his  way  towards  judgment  :  and  that  therefore,  fince  the  de- 
fendant was  ordered  by  the  precepts  of  religion  to  agree  with  him,  that  there  was  a  neccflity  to  give  him 
time  for  that  purpofe,  and  therefore  libertas  loquendi  was  entered  on  the  roll.  Gilb.  Hift.  C.  P.  4.2,  43, 
(^)  When  the  defendant  appears,  and  the  parties  by  confent  obtain  a  day  before  the  declaration,  this  is 
called  dki  datus  frece  partium.  Gilb.  Hift.  C .  P.  41  —A  day  given  before  the  count  is  called  dies  datus  j 
but  when  after  it  is  called  an  igiparlance.  Hard.  365,  366.  But  for  this  diverfity  between  an  imparl- 
ance and  the  dies  datus,  i/ide  Moor,  79.  pi.  209.  3  Leon.  14.  N.  Bendl.  153.  pi.  214.  Cro, 
Eliz.  740. 

In  the  Common  Pleas  they  anciently  proceeded  by   original  2Show.444. 
writs,  which  were  warrants  out  of  Chancery  for  them  to  proceed  •,  ^j''"*  ^• 
thofe  always  gave  the  defendant  notice  of  the  caufe  of  a£lion  ;  and  yeiv'  211. 
as  he  had  a  view  of  the  writ  before  he  appeared,  if  he  had  any  Lev.  197. 
dilatory  plea  he  was  to  put  it  in  immediately ;  but  when  he  pleaded  ^^'p  ^^' 
in  chief,  and  came  in  towards  the  end  of  the  term,  they  gave  him 
time  to  make  his  defence,  which  was  called  imparlance. 

But  in  the  King's  Bench,  when  the  defendant  comes  In  by  i2Mod- 
latitaty  he  does  not  knov/,  till  after  his  appearance,  for  v.-hat  the  i*9- 
plaintiff  declares  ;  and  as  he  had  not  fight  of  the  bill  beforehand, 
he  had  time  allowed  him  to  plead  any  plea  in  abatement,  which  is 
called  a  fpegial  imparlance, 

When 
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2Show.3io,       When  the  Common  Pleas  proceeded  on  claufumfregit,  as  ihH 
pl.  321.        defendant  was  under  the   fame  difadvantages  as  when  he  was 

arrefted  on  a  latitat,  he  had  the  fame  privilege  as  to  time  to  make 

his  ohjedions  to  the  declaration. 
m  Mod.  This  begot  the  diltin£tIon  between  a  general  and  fpeclal  imparl- 

5^9-  ances,  which  latter  is  again  diftinguifhed  into  the  general  fpecial 

imparlance,  and  that  which  is  ftill  more  fpecial. 
Gilb.  Hid.  The  general  imparlance  is  entered  on  the  imparlance  roll  in  the 
*  Imparl-  "^o^'^s  following, />^//V  Hcefitiam.interloquendi^  which,  in  the  King's 
ances  are  Bench,  and  on  clanfum  ff-egit  in  the  C.  B.,  is  entered  of  courfe, 
now  much  and  is  all  *  that  is  done  the  firfl;  term  ;  but  in  fpecial  originals, 
astenTngto  i^etur"=it)le  in  an  ifluable  term,  the  courts  have  denied  the  defend- 
deiay  plain-  ant  leave  to  imparl,  in  order  to  put  off  a  trial.  Alfo,  after  this 
tiffs  in  their   general    imparlance,   the   defendant  cannot  regularly  plead  any 

Jnands?-       ^'^'^"^^Y  Pl^^' 

Note  :  If  a  declaration  be  not  delivered  or  filed,  and  alfo  notice  of  the  filing  given  he/ore  the  hft  four 
days  of  term,  the  defendant  is  entitled  to  an  imparlance  of  courfe. 

Gilb.  Hift.  The  general  fpecial  imparlance  is  entered  thus,  fahis ^l)i  omfii-^ 

(jmr  Tu'f  ^'^^  ^  ommmodls  advantagiis  luf  exceptionihus ;    that  which  is  more 

ticePowel  fpecial  is,  falvlsjihi  otniiibus  advantagiis  ad  .brsve,  hillamfive  narra- 

thus  lays  tioiiem  (rt)j  the  general  imparlance  is  of  courfe,  but  the  fpecial  mufl: 

differei^  be  obtained  from  the  court. 

kinds  of  imparlances :  There  are  two  forts  of  imparlances  ;  the  one  general,  after  which  one  cannot" 
plead  in  abatement  at  all  ;  the  other  fpecial,  v;ith  ijal-vis  fibi  omnibus  exceftionibus  tain  ad  bre-ve  quam  ad 
xarr.y  after  which  one  may  plead  in  abatement  of  the  writ  and  count;  and  this  fort  of  fpecial  imparl- 
ance may  be  granted  by  the  prothbnotary  :  there  is  another  fort  of  imparlance  more  fpecial,  with  a 
fahis/ibi  emnibus  exceptionibus  &"  adi>antagih  quibujmnqiie,  which  cannot  be  granted  without  le^ve  of  the 
court,  and  is  difcretionary,  after  which  one  may  plead  to  the  jurifdidtion  of  the  court.     12  Mod.  529. 

3  Lutw.  46.     2  Bl.  Rep.  1094.. *  In  B.  R.  on  a  dechration  of  Hilary,  there  may  be  an  imparlance 

to  Trinity  term  j  for  it  is  the  courfe  of  that  court  to  give  imparlance  on  declaration  till  the  day  of  plead- 
ing. Fletcher  v.  Richardfcn,  Ca.  temp.  Hardw.  322.  Time  to  plead  is  the  fame  as  an  imparlance. 
Barnes,  345. 

2.  "What  the  Defendant  muft  do  before  any  Imparlance^ 

Dyer,  iio.  If  a  defendant  pleads  to  the  jurlfdicflioh  of  the  court,  he  mufl 
'L%'R.'b.%  ^'^  '^^  itijlatiter  on  his  appearance  ;  for  if  he  imparls,  he  owns  the 
a.  Palm.  jurIfdi£lion  of  the  court  by  craring  leave  of  the  court  for  time  to 
406.  Latch,  plead  in. 

S3.     Cro,      ^ 

Car.  9.  Stile,  90.  Hard,  365.  Gilb.  Hift.  C.  P.  183,  184.  [But  after  a  general  fpecial  imparl- 
ance, he  may  plead  to  the  jurifdiclion  of  the  court.     2  Bl.  Rep.  1096.  j 

Sid.  318.  But  the  plea  of  ancient  demefne  may  be  pleaded  after  imparl- 

fer^^'-f^r*  ^*  ^"^^  »  becaufe  the  lord  may  reverfe  the  judgment  by  writ  of 
tit.  Ancient   deceit^  and  it  goes  in  bar  of  the  adion  itfelf  in  that  court. 

Demefne.     [But  fee  i  Ventr.  235.] 

Raym.  34,  The  defendant  after  imparlance  pleaded  to  the  jurifdlflrion  of 
the  court  of  B.  R.,  that  he  was  a  member  of  the  Privy  Chamber, 
and  ought  not  to  be  fued  in  any  other  court  v/ithout  the  fpecial 
licence  of  the  Lord  Chamberlain  of  the  Houfehold  for  the  time 
being ;  this  was  held  an  ill  plea,  and  the  court  offended  thereat. 

Gilb.  Hift.         If  the  defendant  in  a  plea  of  land  would  have  view,  he  muft 

Dyer  2*10",  ^^^^^'^  it  before  imparlance  j  for  by  imparling  he  undertakes  to 
'      '  defend 


defend  the  lands  mentioned  in  the  plaintiff's  count,  and  it  would  pi.  26. 
be  abfurd  in  him  to  defend  what  he  does  not  know.  Th?:  a  vkw 

.     .  .  .  I         ■      ,-  Cannot  be 

had,  nor  non-terure,  nor  jointenancy  pleaded,  after  u/iparlance;   but  in  Jenk.  130.  it  is  faid    a  view 

nwy  be  l-.aJ  dtter  impulance  ' *  In  perfonal  or  mixt  atlians,  viei\s  may  be  had  oa  motij'n  made 

even  ar'ter  notice  or  trial,  if  there  is  time  fuSic.ent.     In  B.  R.  a  rule  x^-r  a  view  is  dia^^n  up  on  motion 
figned  by  counfel. 

If  in  {ft)  dower  the  defendant  i^lcads  feffiper  paratus,  this  muft  be  Dyer,  -^oo. 
before  imparlance.  Hob.  62. 

{<^)  Error 
on  a  jurlgmen:  in  dower  in  Durham,  where  after  imparlance  the  defendant  pleaded  detinue  of  chart-rs 
and  judgment  oft  demurrer  tor  the  plaintiff,  and  that  jud~mcnt  affiimed  in  B.  R.     Show.  271.     BurJoa 
V.  Burdoa. 

So,  tender  and  totcore  priji  muft  be  pleaded  before  imparlance  ;  Dyer,  300. 

for  by  craving  time  he  admits  he  is  not  ready,  and  therefore  fal-  ^!''^'  ^-• 

fifies  his  plea.  Lutvv.238.  tl£i\z. 

In  ajfumpfit  for  goods  fold,  the  defendant  imparled  fpeciallv,  Carth.413. 

with    a  falvis  fibi.    See,    in    common   form,   and    afterwards   he  ^a'"'- 622. 

pleaded  in  bar  to  the  aclion,  that  he  tendered  the  money  demand-  comb.  ai's. 

ed  to  the  plaintiff  on  the  very  day    on  which  he  had  laid   his  Giles  v. 

requeft  in  the  declaration,  and  that  from  that  day  forward  fember  ^*'^; 

r   •  ■        c^  r  T  •       ■  I'l  -/-T  3  Salk.  I??. 

pnratiis  jiat  to  pay  it,  iS  profert  bic  in  cur.\  and  on  demurrer  to  Ld.Raym. 
this  plea,  one  obje£lion  was,  that  this  tender  could  not  be  pleaded  254-  S.C, 
after  an  imparlance,  being  contradi£lory  to  that  part  of  his  plea, 
\\z.femper  paratusy  and  after  fcveral  debates,  the  plea  was  for  this 
adjudged  ill  ;  and  in  this  cafe  the  court  held,  that  the  fpecial  im- 
parlance made  no  difference,  as  it  appeared  thereby  that  he  was 
not  femper  paratus. 

[A  tender  muft  therefore  be  pleaded  before  imparlance,  of  the  Tidd'sPr. 
fame  term  with  the  declaration  ;  unlefs  the   declaration  be  deli-  -*^^- 
vered  or  filed  fo  late,  that  the  defendant  is  not  obliged  to  plead  to  Barnes  343. 
it  that  term:  and  then  it  may  be  pleaded  of  courfe  within  the  351- 355. 
firft   four  days   inclufive  of  the  next  term  ;  or  even  afterwards,  ^57-  359* 
upon  motion,  as  of  the  preceding  term.]  i    '  3    • 

3.  What  he  is  to  plead  after  a  general  Imparlance, 

After  a  general  imparlance  the  defendant  can  only  plead  in  bar  2  Roll. 
to   the   aftion,   and  cannot  regularly  plead  any  dilatory  plea  in  ^^?-  59* 
abatement \  as  outlawry,  excommunication,  jointcnancy, mifnomer,  f  A'Diea^'n 
or  non-tenure.  abatement 

after  a  ge- 
neral impa  lance  is  bad  on  a  general  demurrer.     Buddie  v.  Wilfon,  6  Term  Rep.  369.     It  has  been 
conlluered  too  fo  fir  as  a  niiility,  that  the  piainriff  may  figa  judgment  as  for  w_nt  of  a  plea.     Doughty 
V.  Lafcelles,  4  Term  Rep.  520.] 

But,  though  outlawry  after  imparlance  cannot  be  pleaded  in  Fro.  Non- 
abatement,  yet,  if  the  ground  or  caufe  of  aclion  be  forfeited,  as  it  ability, ^6. 
is  in  felony,  it  may  be  pleaded  in  bar  after  imparlance  ;  fo,  of  a   rg/cro.^* 
debt  certain  and  due  to  the  outlaw,  which  vefts  in  the  king  by  the  1,111.203. 
forfeiture,  outlawry  in  the  plaintiff  may  be  pleaded  after   imparl-  ^yenciSz. 
ance,   and  the  turning  the  remedy  from  an  aclion  of  debt  to  an  ^ 
a<^ion  on  the  cafs  (according  to  the  modern  praclite,  to  avoid  the 

Vol.  V,  A  a  law- 
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law-wager)  whereby  it   becomes  uncertain  and  founds  only    in 

damageSj  {hall  not  dived  the  king  of  what  he  was  once  lawfully 

poffelTcd  of. 
Dodb.  So,  if  one  be  excommunicated  after  the  term  to  which  the 

pi.  234.        imparlance  is,  fuch  excommunication  may  be  pleaded  after  im- 

parlance. 
Jenk.  Its?.        That  the  demandant  is  an  alien  may  in  a  real  a£lion  be  pleaded 

in  bar  after  imparlance,  as  well  as  to  the  writ  before  imparlance. 
Lutw.  S3.  After  a  general  imparlance  (a)  a  feme  cannot  plead  coverture 

^/^)' l'n.in  "^  abatement,  but  may  plead  it  in  bar*:  but  note,  that  if  the  mar- 
aflife  againft  riagc  was  after  the  caufe  of  adion  accrued,  it  muft  be  pleaded  in 
baron  and      abatement. 

feme,  the 

feme  tenant  /fr  rtu-t   not  avowed  to  imparl.     Dyer,  29S.    pi.  28. *  It  hath  been  a  common 

priidice  To  to  plead  j  fiJ  qu.  \i  it  can  be  a  gojd  bar,  as  plaintiff  may  maintain  another  adtion  againft 
huiband  and  wile  ? 

a  Lev.  190.        So,  in  an  action  againft  an  executor,  he  may  plead  that  he  is 
Lutw.  II 7S.  jjQj.  executor  in  bar  after  imparlance,  but  not  in  abatement. 
3  Leon.  232.       In  an  adlion  of  debt,  the  defendant  pleaded  an  attachment  made 
in  London  after  imparlance,  and  adjudged  ill. 

4.  What  may  be  pleaded  after  a  fpecial  Imparlance. 

yide  the  au-  It  is  clearly  agreed  that  all  pleas  in  .«ibatement,  unlefs  to  the 
thoruies/a-   jurifdiilion,  may  be  pleaded  after  a  fpe'ciai  imparlance. 

f  Where  the  defendant  pleaded  a  milhomer  in  abatement  after  an  impai  lance,  which  was  entered  thus  : 
*'  And  yl.  B.,  who  was  aricfted  by  the  name  of  yf.  C,  comes,  &c."  the  court  held  this  to  be  tantamount 
to  a  fpecial  imparlance.  Brewfter  v.  Capper,  i  Wilf.  261.  I  Bl.  Rep.  51.  S.  C.  But  this  refolution 
hath  been  over-ruled  in  a  later  cafe.     Ste  Douyhty  v.  LaRelles,  <j.  Term  Rep.  520.] 

2  Roll.  Rep.  But  it  hath  been  doubted  whether  privilege  could  be  pleaded 
l^^-  after  a  fpecial  imparlance,  becaufe  it  is  neither  an  objection  to  the 

3Sho;v.i4c.  writ,  bill,  or  count :  but  it  feems  to  be  now  fettled  (b)  that  it  may 
pi.  124.  be  pleaded  after  a  fpecial  imparlance,  inafmuch  as  it  does  not  oull 
<i)Hard,      ^Y\q  couit  of  their  jurifdi£lion,  but  is  a  privilege  which  each  court 

allows  to  the  officers  of  another  to  be  fued  in  their  own  court, 
lutw.  46.  An  atlion  of  aflault  and  battery  was  brought  againft  one  of  the 

^' p'  ^J^}'  members  of  the  univerfity  of  Cambridge,  and  a  general  imparlance 
loMci.^'  given  from  one  term  to  another.  The  chanceilour  of  the  univerfity 
125.  Cafe  comes  and  claims  cognizance  of  pleas  by  virtue  of  a  charter  la 
«f  the  Urn-  (^een  EHzabetFs  time,  whereby  cognitio  placitcrimi,  with  exciufive 
Cambridge,  words  nou  alibi,  &c.,  was  given  to  the  court  of  the  vice- chanceilour 
2  Wilf.  406.  to  f^rocttdi  fecund um  legem  ^  conflict udinem  ttniverfitatiS)  in  all  cafes 
^'^'  where  any   of  the  body  of  tint  univerfity  fliould  be  defendant, 

which  charter  was  confirmed  by  zCt  of  parliament,  of  which  they 
produced  a  copyj  and  whether  this  claim,  being  made  after  im- 
parlance, fliould  be  received,  was  the  queftion  ?  and  adjudged  that 
it  (hould  not :  and  herein  the  court  held,  that,  though  the  crown 
Wi  might  grant  conufances,  yet  it  could  not  grant  them  with  power 

to  proceed  by  any  other  law  than  the   common  law ;  that  as  it 
was  neceffary  to  plead  this  privilege,  fo  there  was  the  like  iieceffity 

iO  i9 
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to  plead  it  according  to  the  rules  of  law,  which  muft  be  before  a 
general  imparhmce. 

On  a  plea  to  the  jurlfdi6lion  on  fpecial  privileges,  it  is  ufual  to  Comb.  68. 
grant  a  fpecial  imparlance  -,  as  in  the  common  cafe  of  conufance, 
i^c.f  for  Oxfardy  &c.,  but  they  cannot  imparl  generally. 

5.  In  what  Cafes  the  Courts  excrcife  a  difcretlonary  Power  in 
granting  or  retufing  an  Imparlance. 

It  is  f.iid,  that  where  the  caufe  is  by  original,  it  is  a  favour  of  Skin.  2. 
the  court  v/hether  thev  fliall  have  an  imparlance  or  not.  P.'*  ^-  '^"^* 

'  ^  Jubra. 

Alfo   it  is  faid,  that  on  a  fpecial  capias  in  C.  B.,  the  defendant  2Show.i45, 
fhali  plead  the  fame  term  (efpecially  if  it  be  an  ifluable  term)  the  P'.'.  ^^*' 
w^rit  is  returnable,  without  any  imparlance,  becaufe  the  whole  caie   ,, ' 
is  fet  forth  in  the  writ ;  and  an  imparlance  beiiig  only  the  better 
to  inform  himfelf  of  the  caufe  of  adlion  in  order  to  his  defence, 
there  is  no  occafion  for  it  when  he  is  fufficiently  informed  thereof 
by  the  fpecial^r7/)/W. 

Want  of  an  imparlance  where  allowable,  if  prayed,  is  error :  Comb.  13. 
Secus,  if  not  prayed. 

A  fecond  imp:u:lance  was  moved  for  in  a  quo  warranto,  and  faid  Comb.  iz» 
to  have  been  granted  in  the  cafe  of  the  city  of  Londotiy  but  the 
court  denied  it ;  for  ^Jhj  faid,  that  by  the  courfe  of  the   court 
they  were  to  have  but  the  common  imparlance  ;  and  the  court 
faid,  that  being  ex  gratia  they  may  grant  or  deny  it  as  they  pleafe. 

If  a   man  plead  by   force  of  an   indenture  which  is  loft,  and  Cro.  Jac. 
affidavit  made  thereof,  the  party  lliall  be  compelled  by  the  court  ''^^*-p. 
to  fhew  his  counterpart,  and  he  to  plead  thereto,  otherwife   the  court  would 
court  {a)  may  grant  an  imparlance.  not  grant  the 

defendant 
an  imparlance,  though  he  wa?  fued  upon  a  bond  of  twenty-eight  years  old,  and  could  not  fee  the  bond, 
but  bid  him  ^)ray  oyer  of  it,  and  plead,  for  the  antiquity  of  the  bond  is  no  caufe  of  imparlance.     2  Lil. 
Reg.  42. 

It  is  faid  that  no  imparlance  is  allowed  in  a  homi'tie  replegiatidoy  3  Salk.  i85. 
or  in  an  affife,  unlefs  upon  good  caufe  ihewn  ;  becaufe  ic  is  fejli-  i^^-^^ym. 
num  reniedium. 

A.  bound  by  recognizance  to  appear  and  anfwer  to  an  inform-  Saik.  397. 
atlon,  appeared  and  prayed  an  imparlance  ;  the  Attorney-General  ^^'^J' 
faid  an  imparlance  is  not  to  be  denied,   but  allced  how   long    he  3.  c.  The 
fhall  be  allowed  ;  and  per  cur.  an  imparlance  is  a  reafonable  time  Queen  v. 
to  advife ;  and  thefe  have  been  from  one  return-day  to  another,  ^f'"'?'* 
but  now  they  are  always  from  one  term  to  another  in  the  Crown-  3  Mod  31c, 
office ',  but  by  Holty  C.  J.  it  feems  reafonable  that  the  defendant  Comb.  3. 
fhould  have  the  fame  time  on  fuch  appearance  as  if  he  had  flood 
out,  and  come  in  upon  attachment  or  capias,  viz.  the  fame  time 
that  the  length  of  the  procefs  would  take  up,  and  no  more ;  for 
when  he  had  come  in  upon  that,  he  muft  plead  inflanter. 

Heretofore,  when  one  came  in  upon  a  recognizance  or  habeas  6  Mod.  24.^. 
corpus,  he  v/as  put  to  plead  injlanth-^  which  was  thougiit  hard,  and  /f'-No^bty 
is  therefore  now  redrefled.  ^  iucnae, 

Aa  a  In 


356  pteajs  antj  IpIcatJin^jJ, 

Sid[.3i5.  In  an  appeal  of  murder  the  appellant  cannot  imperl,  but  tht 

On  an  court  may  adjourn  it  by  a  dies  daius  till  fuch  a  day. 

amendment  . 

defendant  /hall  have  an  imparlance  or  ofts,  at  his  eledlion.    Lechill  v.  Rejneil,  z  Str.  950. In  a£lion 

for  words  defendant  iliall  have  imparlance,  on  affidjvit  of  plaintiff's  being  under  prcfecution  for  the 

offence.     Barntis,  22.4. If  aefendant  is  lunatlck  there  fliall  he  imparliince.      Barnes,  225. It 

fliali  be  granted,  though  writ  returnable  on  fiift  return,  if  declaration  was  not  delivered  with  notice  to 

plead.      Bariieb,  225 If  pLVmtitr'  ha:  a  rule  to  tile  a  bill  to  warrant  proceedings,  he  may  enter  im- 

uarlance  on  roll  }  but  if  not  entered  in  time,  h;  pjys  colti.     Barnes,  227. If  notice  of  declaration 

is  feived  on  Sunday,  imparlance  (hall  be  granted.      Barnes,  309. If  baucai  corpus  removes  a  caufe 

from  (hcrirt's  court  to  B.  R.  November  6,  and  declaration  is  deliveied  November  ii,  and  rule  to 
plead  "iven,  the  court  will  not  gran.t  iiriparlance.  Wood  v.  Wenman,  I  Wilf.  1 1:4, On  procefs  re- 
turnable the  firft,  fecond,  or  thiid  return  of  any  term,  if  declaration  is  delivered  within  four  days  be- 
fore the  end  of  the  tern,  defendant  ihall  plead  without  imparlance.      General  Rule  C.  B.   T.  8  G.  3. 

3.  Wilf.  -?8i.— -Not  in  real  actions.   Barnes,  2 Not  after  a  peremptory  rule  to  plead.   Barnes,  225- 

i«— Nor  ii  notice  to  plead  has  been  ferved,  though  not  indorlcd  ou  the  declaration.  Barnes,  226,  227. 


(D)  Of  making  Defence  :  And  herein,  of  the  Dif- 
ference between  full  and  half  Defence. 

Co.  Lit.        "pvEFENCE  Cometh  from  the  word  defendo^  fo  called  from  the 
3;7.  b.         J-/  manner  of  pleading,  viz.   veiiit  is"  defe/idity  and  is  twofold; 
I/?,  Half   defence,    which    is    'venit    <2f    defendit    vim    t^f    injur. 
2dl\'y  Full   defence,  viz.    venit   ^  dejhidit  vim    ^  injur,  quart- 
do,  &c. 
Co.  Lit.  Defence,  fays  my  Lord   Cake,  is  what  the  defendant  ought  to 

327.  b.  niake  immediately  after  the  count  or  declaration;  and  in  real  ac- 
Br8wnl.''75!  tions  is  thus,  Ei  pricdicl.  B.  venit  Uf  defendit  jus  fuumy  &c.  In 
=»  Defence,  perfonal  ailions  it  is  thus,  Et  praidicl.  B.  venit  Iff  defendit  vim  l^ 
in  Its  true  injuriam  quando,  &c.  Et  dainna  isf  quicquid  quod  ipfe  defendere 
as^deiiaedby  debet.  By  the  fecond  part  of  the  defence,  t?  damnuj,  Sec.  he  affirms 
Mr.  juAice  the  plaintiff  is  able  to  fue  and  recover  damages  on  juil  caufe.  If 
Biackftone,    ^^le  defendant  pleads  in  difability  of  the  perlbn,  he  muft  not  make. 

lignihes  not  .      ^  -  1         1       1    n  ■         ,,  1      n     1 

ajuftifica-  this  part  ot  the  detence ;  as  by  the  lait  part,  V2Z.  "  and  all  that 
tion,  pro-  «  which  he  ought  to  defend,  when  and  where  he  ought,"  \5'c.  he 
*^.'^T'vh°ch  ^^'"'^'^3  the  juril'di£tion  of  the  court-,  and  therefore  this  part  muft 
js  now  its       be  oaiit&ed  when  he  pleads  to  the  jurifdiclion  *. 

popular  fig- 

nificatlon,  but  merely  an  eppcftng  or  denial  (from  the  French  verb  c'eftrJcr)  of  the  truth  or  validity  of 
the  complaint.  It  is  the  ^ontejlaih  litii  of  the  civili.ini  :  A  ^Coc:a,  afl'ertion  that  the  plain'.irf  hath  no 
ground  ct  action;  which  alleriion  is  afterwaids  extemJeJ  and  in^iintaineJ  in  his  plea.  For  it  would  be 
ridiculous  to  fupi  01':  that  the  defendant  comes  and  iief./ijs  [■•r,  lu  the  vulgar  acc^^piation,  ju(tihes)  the 
force  an.1  injuiv,  in  one  lint,  and  pleads  thai  he  is  n:t  guihy  Qt  the  tiefoafa  oo.xpiained  of,  in  the 
Be:tt.     /^;'£,-'e  B:aclc.  Com.   3  V,  296  ,  &:c. 

Co.  Lit.  Defence  alfo,  fays  he.  Is  fo  necclTary  in  ail  cafes,  that  though 

3?7.b.         the  defendant  appear  and  plead  a  fufhcient  bar  witixout  making 

defence,  judgment  iliall  be  given  againil  him. 
3  Lev,  240.        And  therefore,  where  in  debt  on  an  obligation  the  defendant 
Hampfon       -m'/iit  tsf  dicity  that  the  plaintiff  was  excommunicated,  iffc.  without 

making  delence,  vS^i".,  it  was  adjudged  ill,  and  a  rej'pondeas  oii/hr 

awarded. 
Lutsv,  9.  But,  thougli  this  be  a  general  rule,  and  though  tlie  venit  Is  the 

record  of  the  defendant's  coming  into  court,  and  is  neceffary  to 

■vii.fi.c  him  a  party  j  yei  it  hath  bceu  held;  that  the  defend,  vim  ^ 


mj 


Ui\ 
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injur,  were  not  (o)   ufed  in  clauf am  f regit  and  affaults,   and  that  {a)  Asap- 
therefore  the  want  of  them  in  thofe  cafes  is  not  fatal,  thoueh  P""'"/*^!? 

n  r        r        ■    ^  r  '  t>       old  Book  of 

Ihewn  tor  Ipecial  caule.  Entries,  foi.  5.  13.  30. 

Alfo,  where  a  plea  to  the  jurifdidllon  was  oTered  hi  an  inferior  Vent.  334. 
court,  without  making  defence,  it  was  refolved  not  to  be  neceffiiry 
where  the  court  have  no  jurifdiclion  of  the   matter ;  otherwifc, 
where  not  of  the  per/on. 

So,  where  an  attorney  of  C.  B.  was  fued  in  B.  R.  in  aftion  qui  Saik.  30. 
tarn,  for  exercifing  the  office  of  under-fherifF  longer  than  one  Comb.  319. 
yei-.r,  and  he  venit  i^  dicitj  and  pleaded   his  privilege,  and  held  Kirkham  v. 

rood   without  defence.  Wheeler,  Ld.  Raym.  27. 

In  ejectment  the  defendant  venit  &  diclt  that  the  land  is  ancient  Saik.  217. 
demv-fne,  without   making  defence ;  the  plaintiff  demurred  fpe-  ^"V^  "' 
cialiy  ;  and  it  was  refolved  that  the  plaintiff  may  refufe  the  plea  for  Carth.«2o, 
want  of  defence ;  but  that  if  he  receives  the  plea,  he  admits  a  de-  ^^}-  S.  c. 
fence  ;  as,  if  one  pleads  outlawry,   he  ought  to  plead  it  fnb  peck  ^^^^^H,.  I  . 
figilli-,  and  if  he  does  not  fo  plead  it,  the  plaintiff  may  refufe  it ;  ing  a  plea 
but  if  he  accept  the  plea,  he  fhall  not  demur  for  that  caufe,  for  tothejurif- 

•     •  11  \     •  c  \.        11  '^  diction,  it  is 

jt  is  weJl  enough  it  he  allow  it.  ^^^^  ^'■^[,_ 

«ut  defend'it  -vim  Gf  irjuriam,  and  that  moft  of  the  precedents  were  fo.     3  Lev.  182.     North  v.  Hoyle, 
S.  P-  refolved,  and  faid,  thjt  the  precedents  were  both  ways. 

Defence  is  never  made  in  ifcire  facias.  3  Lev.  182. 


(E)  The  feveral  Kinds  of  Pleas  :  And  herein, 

I.  Of  Pleas  to  the  Jurifdiclion;   and  therein, 

I.  To  what  Courts  to  be  pleaded,  and  of  the  Difference  between 
a  Plea  to  the  Jurifdiclion  and  a  Claim  of  Conufance. 

TjERE   it  will  be  neceffiry    to    obferve,    that  the   courts  of  Gllb.Hlft. 
^  ■*    Wejlminjier  are  the  fuperior  courts  of  the  kingdom,  and  have  ^•^*  '^^» 
a  fuperintendency  over  all  the  other  courts  by  prohibitions,  if  they  see  tit. 
exceed  their  jurlfdiciion,  or  writs  of  error  and  falfe  judgment,  if  Courts, 
their  proceedings  are  erroneous,  and  have  conufance  of  all  tranfi-      "^'  ^^^ 
tory  acHons,  except  between   the  fcholars  of  Oxford  and   Cam- 
bridge;  and  every  thing  is  fuppofed  to  be  done  within  their  jurif- 
diclion, unlefs  the  contrary  appears  •,  but,  on  the  other  hand,  no- 
thing (hall  be  intended  within  the  jurifdiclion  of  an  inferior  court, 
but  what  is  exprefsly  alleged  to  be  fo.     Alfo,  fuch  inferior  courts 
being  bounded  in  their  original  creation  to  caufes  arihng  wit'nin  the 
limits  of  their  jurifdiclion,  if  a  debtor,  who  has  contra£led  a  debt 
out  of  fuch  limited  jurifdiclion,  comes  within  it,  yet  they  cannot 
fue  for  fuch  debt ;  and  if  any  fuch  aclion  be  brought,  the  defend- 
ant may  plead  to  the  jurifdiclion. 

But  there  is  a  diflinction,  which  is  now  fully  eftablilhed,  between  Sand.  74. 
the  counties  palatine  and  other  inferior  courts,  in  this  laft  refpeCt ;  f."^*oA^' 
for  a  county  palatine  is  a  general  court  for  all  the  fubjeCls  of  the  ,.  Beii. 
palatinate,  and  not  merely  for  the  caufes  arlfing  within  that  pala-  ciib.  Hiit. 

A  a  3  tinatei  J^^^''*^'' 


tinate  ;  fo  that  if  a  debtor  goes  from  a  foreign  country  into  a  pala* 
tinate,  bis  obligations  go  along  with  him  as  much  as  if  he  went 
from  one  kingdom  into  another  ,  and  if  it  were  otherwife,  a  pala- 
tinate jurifd;6^ci()n  would  be  a  {belter  and  nfylum  to  debtors,  for  no 
procefs  but  tin-  fupreme  prerogative  procefs  runs  there  ;  and  there- 
fore it  hath  been  determined,  that  though  the  caufe  of  adion  be  out 
of  the  palatinate,  yet  if  the  party  be  a  fubieft  of  that  palatinate,  as 
he  is  bv  coming  into  that  dominion,  that  the  aclion  may  be  brought 
ag'-iiii(l  him  there. 
4. Co.  213.         In  all  actions  tranfitory  the  fuperior  courts  have  a  jurifdi6lion, 
Sid.  103.      unlefs  the  plaintiff  by  his  declaration  fliews  that  the  a£lion  accru- 
ed within  a  county  palatine  ;  or,   if  it  be  between  the  fcholars  of 
Oxford  and    Cambridge,  in   wliich   cafe  the  univerfity  fliall  have 
conufance;  bec:iufe  by  their  charter,  confirmed  by  a£l  of  parlia- 
ment,  they  have  jurifdi£lion  over  the  perfcns  of  their  fcholars. 
But,  though  an  inferior  court  might  have  determined  it,   yet  the 
fuperior  court,  being  once  poffcfled  of  the  a6lion„  cannot  be  hin^ 
dered  from  proceeding. 
*lnft.  114.       In  local  a£lions  inferior  courts  have  a  jurifdi£lion  ;   but  here  a' 
Roii.Abr.     difference  mud  be  obferved  as  to  the  manner  of  claiming  it-,  for 
KaH.  509.     3S  to  the  principal  courts  of  this  kind,  and  into  which  brevia  doinini 
{a)  So,  ap.    regis  non  ctarunt^  as  the  («)  counties  palatine,  they  may  plead  their 
cientde-       jurifdidion  when  intrenched  upon  by  the  fuperior  courts;  bul, 
heifiofthe     where  a  tranchiie,  either  by  letters  patent  or  prelcription,  hath  a 
kng'.'  ir.a-     privilege  of  holding  pleas  v.'lthin  their  jurifdidion  ;  if  the  courts 
'^ka'dr/^  '"^    ^^  JF^/wi///?^r  intrench  on  their  privileges,    they  muft  demand 
Kerne's         couufancc  ;  that  is,  defire  that  the  caufe  may  be  determined  before 
Pleader,  7.     them,  for  the  defendant  cannot  plead  it  to  the  jurifdiclion.     And 
Kanf.  ic^     ^^^  reafon  is,  becaufe  when  a  defendant  is  arrelled  by  the  king's 
Tho.  s.         writ,  within  a  jurifdi£lion  where  the  king's  writ  doth  not  run,  he 
Rd.r  419.     is  not  legally  convened,  and  therefore  may  plead  it  to  the  jurifdic- 
thejuTdk-  ^'°"  '  ^^^  ^^^  creating  a  new  franchife  does  not  hinder  the  writ 
tinn  of  the     from  being  made  out  as  before,  nor  the  courts  above  from  having 
cirque  xYie  fame  jurifdidion  over  the  caufe,  but  grants  jurifdi£tion  to  the 

Ainii  224.  ^^^^  of  the  liberty  ;  and  whenever  the  king's  courts  intrench  on 
Butcke  his  jurifdidion,  he  may  make  his  claim,  and  demand  that  the  caufe 
Carth.  1C9.  j^.^y  j-jg  determined  before  him. 

er  (fu.i  re  ;  ' 

for  it  IS  there  faid  tci  be  fuch  a  fr.nchife  as  Ely,  and  there  rcfolved,  that  Ely,  being  no  county  palatine, 
but  t.nly  a  r^^al  franchife,  the  deiendint  cannot  (lead  to  the  jurifdidlion  ot  a  fuperior  court,  but  muft 
demand  conufancc But  in  what  cafes,  in  wiiat  manner,  coiiufa.ice  is  to  be  made,  'o'ldt  V.  2.  ioz. 

Catth.  II,  If  the  plaintiff  in  his  declaration  fliews  that  the  a£lion  accrued 
354-  in  a  county  palatine,  the  defendant  cannot  take  advantage  of  it  in 

arreft  of  judgment,  nor  can  he  take  advantage  of  it  by  way  of  de- 
murrer, but  muft  plead  to  the  jurifdidion  of  the  court.  And 
here  note,  that  wherever  the  defendant  can  plead  to  the  jurifdic- 
tion  of  the  courts  at  Wejlminjler^  there,  the  franchife  may  demand 
conufance,  but  not  ■vice  verjd. 
Pafch.  Alfo  in  fuch  cafes,  as  the  defendant  may  plead  to  the  jurifdic- 

B.^.^" '"     tion  of  the  courts  of  Wejlminjier^  leave  muft  be  obtained  from  the 

court 
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court  for  that  purpofe(a);  as  was  done  in  an  eje£lment  brougKt  J-nesv 
in  B.  R.  for  lands  in  the  county  palatine  of  Laficafier.  Andl^'-Tg* 

(a)  So,  Trin.    3  &  4  G.  2.  in  B.  R.   Truftan:  v.  Brccklehurft,  on   the  dem'fe  of  Lady  Lawiey,  leiTC 
was  given  to  plead  to  the  jurifdi£lion  for  landi  l)ing  in  v-bejli  te.     Baraaid.  K.  B.  352.  365. 

As  to  pleading  to  the  jurifdiftion  of  an  inferior  court,  herein  2ln(l,  23H 
we  mult  again  take  notice,  that  inferior  courts  are  bounded  in  R-'"- Abr. 
their  original  creation  to  caufes  arifing  within  fuch  limited  jurlf- 
di6lion  •,  fo  that  if  an  adlion  is  brought  on  a  promife  in  a  court 
below,  not  only  the  promife  but  the  confideration  mud  be  alleged  G'lb.  Hia. 
to  arife  within  its  jurifdiction ;   for  a  debtor  who  has  contracted  a  ^  ^-  ^^^» 
debt  does  not,  by  coming  into  the  limits  of  fuch  jurifdiclion,  give 
fuch  court  authority  to  hold  plea  thereof;  nor  is  it  fufficient  to 
allege  the  caufe  of  action  within  the  jurifdittion  of  the  court,  but 
it  mufl:  be  proved  on  the  trial ;  and  if  the  plaintiff  proves  a  con- 
fiderntion  out  of  the  jurifdiction,  it  cannot  be  given  in  evidence; 
and  if  it  is,   the  defendant's  co'i'nfel   may  tender  a  bill  of  excep- 
tions ;  and  upon  fuch  bill  of  exceptions  the  judgment  will  appear 
to  be  erroneous.  / 

As,  in  an  action  in-  an  inferior  ^ourt  for  calling  the  plaintiff  Raym.  63. 
whore,  by  which  fne  loft  her  marriage,  it  was  adjudged,  that  the  o-Y'<f?* 

lofs  of  the  marriage   (lioulJ  be  laid  withhi  the  jurifdicliion,  the  l-Ani 

•-words  not  being  actionable  without  fpecial  damage.  Saik.  4r4. 

.  _      pl.  I.  s.p. 

adjudged,  the  lofs  of  the  marxiige  being  held  to  be  the  gift  of  the  aiflion. 

So,  if  in  the  marfhai's  court  the  plaintiff  declares,   that  in  con-  Lev.  50. 
ilderation  tlie  plaintiff,  at  the  re^ueil  of  the  defendant,  had  taken  ^'^  ^5- 
pains  to  procure  him  a  leafe  of  an  houfe  in  Hclborn,   the  defend-  Atkinfen.' 
ant  ap7/d  S.  infra  Jur.,  Sec.   promifed  to  pay  him  10/.  ^c.   this  is 
not  lufficient  to  entitle  the  court  to  a  jurifdiction,  inafmuch  as  it 
does  not  appear  that  HolborHf  where  the  houfe  ftands,  is  within 
the  jurifdiction  ;  and  the  jury  are  not  only  to  try  the  promife,  but 
the  confideration  alio. 

So,  in  an  indebitatus  ajfumpfit  for  money  for  a  cow  fold,  it  muft   Sid.  87. 
appear  that  the  fale  was  within  the  jurifdiction  ;  for  the  being  in-  '--'''•  9'^* 
debted  there  does  not  neceffarily  imply  that  the  fale  was  there,  for 
he  that  is  indebted  in  one  place  is  fo  in  every  place. 

So,  in  debt  for  rent  upon  a  leafe  made  infra  jur.  of  an  inferior  Lev.  \o!^ 
court,  it  mult  appear  alio,  that  the  lands  lie  within  the  jurifdic-  ^r'^'/^^* 
tion ;  for  if  part  of  the   caufe  arifes  within  the  inferior  jurif-  £.q'^' 
diction,  and  part  without,  the  inferior  court  ought  not  to  hold  Drake y. 
plea.  ^^»"^- 

But,  if  that  which  is  only  inducement,  or  matter  of  aggravation,  s  3.  ;  51. 
be  alleged  to  be  out  of  the  inferior  jurifdiction,  this  will  not  oult  ^^'* 
fuch  inferior  court  of  its  jurifdiction  ;  as,  if  in  the  court  of  H. 
the  plaintiff  declares,  that  he  lent  his  horfe  at  H.  for  the  defend- 
ant to  ride  to  B.,  and  that  the  defendant  affumed  at  H.  to  re- 
deliver him,  this  is  well  enough ;  for  it  is  not  the  riding  but  the 
re-delivery  which  is  the  caufe  of  the  a6tion. 

So,  where  in  cafe  the  plaintiff  declared  in  the  court  of  Bath  in  Cro.  Car, 
iom,  Ssinerfet^  that  he  was  a  taylor,  and  that  he  ufed  the  faid  art  573- 

J     ^  A  r        Jon-  4-50> 

A  a  4  .         for  -"      ;^ 
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Roll.  Abr.    for  feveral  perfons  inhabiting  tarn  infra  civitat.  pradiB.  quam  atiht 
Hovveii    '     ^"f''^  regnum  Angl'ta,  and  the  defendant,   to  fcandalize  him  in  his 
Ireland.         faid  art,  faid  thele  words  of  him.   Thou  hajl  Jlole  as  much  cloth  out 
of  my  fiiit  and  cloak  ivhich  thou  madejl:  for  me  as  did  make  thy  ivife  a 
nvaijlccatj  by  which  he  loft  his  cuftomers  ;  it  was  holden,  that  the 
a£tion  lies  in  that  court,  notwithftanding  the  allegation,  quam  alibi 
infra  regnum  jinglia:^  for  that  is  only  matter  in   aggravation  of 
damages. 
Saik.  404..         So,   in  a  writ  of  error  of  a  judgment  in  the  palace-court  in  an 
fcM'od  "-•'    ^^'"^^  *^^^  '^^'^^  ^^^'^»  wherein  the  plaintifF  declared,  that  fuch  a  day, 
S.Q.  s'jn-    ill  ^uch  a  pariili  in  the  county  of  Middlefx^  he   delivered   to  the 
jsionv.  Da-    defendant  (being  an  innkeeper)  a  gelding  fafely  to  be  kept  in  his 
^'!',.,^  ^'^'     i""j   S"fi  tf'-at  he  fufFtred  him  to  be  taken  out  o^  his  fxable,   and 
nd  10  immoderately  that  the  gelding  was  fpoiled  :   it  was  objefted 
in  error,  th;it  the  riding  did  not  appear  to  be  within  the  jurifdic- 
tion  of  the  marfhal's  court.     But  per  cur. — In  actions  in  inferior 
courts  it  is  neceflary  that  every  p;irt  of  that  which  is  the  gift  of  the 
a£lion  fliould  appear  to  be  within  their  jurifdiclion;  otherwife,  of 
fuch  matters  as  are  inferted  only  for  aggravation  of  damages,  and 
might  be  omitted,  and  yet  the  aftion  remain,  as  in  this  cafe ;  and 
therefore  the  iudirmcnt  was  affirmed. 
alnft.  229,       The  defendant,  when  fued  in  an  inferior  court  for  a  matfer  not 
*^°;     ^g      arifing  within   its  jurifdidion,  muft   plead   to  the  jurifdidion  ; 
Mod.  81.      2nd  if  fuch  plea  be  refufed,  the  courts  above  will  grant  an  attach- 
ment- 
WF.NB.       Alfo,   it  hath  been  {a)  held,  that  if  the  defendant  admits  the 
*  Roll  Ab    j^iTifdidion  of  fuch  inferior  court,  the  courts  above  may  grant  {b)  a 
317.  '  prohibition;  but  in  the  cz{t  oi  [c^  Alendyle  v .  ^tint  it  hath  been 

\h\  Where    adjudged,  that  after  verdid  and  judgment  no  prohibition  lies ; 

i'ta-ute  ^"^  ^"  ^'^'^  ^^^'^  ^*  ^'^^  ^'"^'  "-^^^   ^^  ^"y  matter  appears  in  the  de- 

Weftm.  I.  claration  which  fheweth,  that  the  caufe  of  adion  did  not  arife 
e.35.  a  pro-  irfra  jurifdic^ionem.,  a  prohibition  may  be  granted  at  any  time:  fo, 
be  granted'  ^^  ^^^  fubjed-rnatter  of  the  declaration  be  not  proper  for  the  judg- 
v'.ie  Salk.  ment  and  determination  of  that  court ;  or  if  the  defendant,  who 
aoi.  pj.  5.  intended  to  plead  to  the  iurifdidion,  be  prevented  by  any  artifice, 
(rfiMod  °^  ^y  ^^  attorney's  refufmg  to  plead  it,  or,  if  his  plea  be  not  ac- 
»7i,  272.      ceptcd,  or  be  over-ruled  ;  in  all  thefe  cafes  a  prohibition  will  lie  at 

any  time. 
»I.aft.  312.       jf  j,-j  |}-jg  county-court,  or  other  inferior  court,  they  (hall  divide 
a  debt  of  20/.  into  feveral  plaints,  under  40/.,  in  fuch  cafe  the 
defendant  may  plead  the  fame  to  the  jurifdidion  of  the  court,  or 
may  have  a  prohibition  to  ftay  that  indired  fuit. 
Carth.  TS9,       iJut  it  hath  been  held,  that  no  adion  will  lie  ibr  fuing  in  a 
*^°'  court  that  hath  no  jurifdidion  of  the  matter.     [But  qiazrer^ 

2.  The  Manner  and  Time  of  pleading  to  the  Jurifdidion. 

5 Mod  145,  A  plea  to  the  jurifdidion  is  not  properly  a  plea  in  abatement, 
]^^\  g  though  in  its  confequence  it  be  fo  ;  and  therefore  is  to  have  its 
Saik.  298,  proper  conclufion  ;  as,  refpondere non  debety  or, Ji  curia cognofcere  velity 
pi-  9-  and  not  quod  billa  cajjetur. 

According 


Peafli  antJ  pieatiingiEf,  3G2 

According  to  the  order  of  pleading,  the  defendant  muft  fir  ft:  aH.  6. 30. 
plead  to  the  jurifdi£lion  of  the  court,  and  this  he  muft  regularly  ^^  ^•^'  7- 
do  before  imparlance  j  for  by  craving  leave  to  imparl,  he  fubmits  pi°2',4. 
to  the  jurifdidlion,  except  where  ancient  demefne  is  pleaded.  Hard.  365, 
which  may  be  done  after  imparlance,  becaufe  the  lord  might  h^^''"-  46. 
reverfe  the  judgment  by  writ  of  difceit ;  and  it  goes  in  bar  of  the  sdie??""* 
a£tion  itfelf  in  that  court,  becaufe  it  is  coram  fion  judice.  Latch.  83. 

The  defendant  mud  make  [a)  but  half  defence,  for  if  he  makes  Co.  Lit. 
the  full  defence  qucuido,  &:c.,  he  fubmits  to  the  jurifdidlion,  the,  ^.97-  ^■ 
fcfr.,  being  quando  &'  ubi  cur.  cofifideraverit.  Show'  Ren 

:?36.  [a)  Where  an  inferior  court  hath  no  jurifditlion  of  the  matter,  it  is  not  neceflary  to  make  any 
defiance  at  all.     Vent.  334. 

The  defendant  muft  plead  in  propria  perfona  (h),  for  he  cannot  6 Mod.  146. 
plead  by  attorney  without  leave  of  the  court  firft  had,  which  leave  ^^*^  ^'^^^ 
acknowledges  their  jurifdi(f\ion  ;  for  the  attorney  is  an  officer  of  LTiiT^^ro-* 
the  court,  and  if  they  put  in  a  plea  by  an  officer  of  the  court,  that  j>na perfina, 
plea  muft  be  fuppofed  to  be  put  in  by  leave  of  the  court.  ^^"^  whiift 

*^  r  r  r  ;  ^^le  court  is 

fitting,  and  oath  muft  be  made  of  the  truth  thereof  ;  but  in  Carth.  402.  it  is  held,  that  a  plea  to  the 

jurilvlidlion  need   not  be   on  oath,  as  a  foreign  plea  muft. No  dilatory  plea  without  affidavit. 

4  Ann.  c.  16.  §  II.  [(i)  In  thefe  two  points,  viz.  that  they  muft  be  pleaded  in  perfon,  and  that  in 
pleading  them,  the  defendant  muft  make  but  half  defence,  pleas  to  the  jurifdidlion  differ  from  pleas  in 
sbatement  ;  for  thefe  may  be  pleaded  by  attorney,  and  with  full  defence.  Lutw,  7.  Wheatley  ▼, 
Cudmeifon,  Mich.   15  G.  2.  C.  P.     Thompfon  v.  Stockdale,  Hil,  23  G.  3.  K.  B.] 

He  who  pleads  to  the  jurifdi6lion,  ought  by  his  plea  to  give  Doa. 
jurifdidlion  to  fome  other  court.  pi' 134- 

See  farther  on  this  fubjedt,  Vol.  I.  2. 

(F)  Of  Pleas  in  Abatement. 

See  tit.  Abatement^  Vol.  I. 

(G)  Of  Pleas  in  Bar  and  in  Chief:  And  herein, 

I.  Of  the  General  liTue,  and  how  formed. 

ISSUE  is  thus  defined  by  my  Lord  Cohe^  a  fingle,  certain,  and  Co.LitisS. 
^    material  point  ifluing  out   of  the  allegations  and  pleas  of  the 
plaintiff  and   defendant,    confifting   regularly   of   an    affirmative 
and  negative,  to  be  tried  by  twelve  men  ;  and  is  either  general  or 
ipecial. 

The  general  iflues  were  contrived  in  fuch  words  as  were  moft  (0  That 
proper  to  deny  the  whole  fact  in  the  declaration  ;  as,  in  a  charge  """^  ^"'^'y '® 
of  trefpafs,  the  general  iffi.ie  is  (r)  not  guilty  ;  in  debt,  that  he  owes  toany  mif! 
nothing  (i/);  if  the  a6lion  is  grounded  on  a  fpecialty,  fion  eJifaBtim,  feafance 
or  that  it  is  not  his  deed  ;  for  the  debt  being  grounded  on  a  fpe-  cj'o'g^i^^''* 
cialty,  he  admits  the  debt,  unlefs  he  denies  the  deed ;  for  the  feal  257'. 
continuing,  it  muft  be  diflblved  eo  ligamine  quo  ligatur,  3  Mod.  324.. 

Skin.  280. 
^Rhjxs  in  arrere  is  3  good  plea  to  an  aiS; on  cf  debt  for  rent  j  it  is  the  general  iffus.     Sechf  to  an  a£\ion  of 

tovenantf 
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ovcnarit,  becaufe  it  CQnfeJTes  the  covenant  to  be  broken,  and  tends  but  in  mitigation  of  damages.  "Warnei 
V.  Theobald,  Cowp.  5S8.  Hare  v.  Savile,  i  Brownl.  19.  Nil  Jibet  is  alfo  a  good  plea  to  debt  for  rent. 
Hardr.  ;53a.  2  Ld.  Raym.  1503.  Bull.  N.  P.  17c.]  (<f)  Cro.  Jac.  377.  53  t.  to  an  ufurious  bond 
or  iheriff's  bond  ron  efl faEium  cannot  be  pleaded,  but  rnuft  be  avoided  by  Special  pleading.  Hob.  72. 
fcf  -vide  titles  SheiifF  and  Ufury. 

Co.  Lit.  An  ifiue  being  taken  generally  referrcth  to  the  count,  and  not 

126.  a.  J.Q  |.jjg  ^yj.jj. .  jjg^  jj^  account,  the  writ  chargeth  him  generally  to  be 
his  receiver,  the  count  chargeth  him  fpecially  to  be  his  receiver 
by  the  hands  of  T.  The  defendant  pleadeth,  that  he  was  never 
his  receiver  in  manner  and  form,  ^c. ;  this  fhall  refer  to  the 
count,  fo  as  he  cannot  be  charged  but  by  the  receipt  by  the 
hands  of  T. 
Co.  Lit.  An  iilue  fhall  not  be  taken  on  a.  negative  pregnant,  which  im- 

126.  a.         plieth  another  fufhclent  matter;  but  upon  that  which  is  iingle  and 
fimple,  as  ne  dona  pas  per  le  fait  implies  a  gift  by  parol,  and  there- 
fore the  iilue  mull  be  ne  dona  pas  modo  is"  forma. 
Co.  Lit.  Some  iirues  be  good  upon  matter  affirmative  and  negative,  albeit 

p^-  ^'  the  affirmative  and  negative  be  not  in  precife  words  («);  as,  in  debt 

ccffiry,  an  for  rent  upon  a  leafe  for  years,  the  defendant  pleads,  that  the 
iiTue  may  be  plaintiff  had  notliing  at  the  time  of  the  leafe  made  •■,  the  plaintiff 
joined  on      repUeth,  that  he  was  leifed  in  fee,  ^c;  this  is  a  siood  ilTue. 

two  af5i-ma-        r  '  J  '  .         b 

tives.  Co.  Lit.  i;6.  a.  Bro.  IfTue,  2S.  So,  if  iflae  Le  tendered  by  an  affirmative,  and  the  other 
join,  it  ib  good,  though  there  was  not  a  negauve.  As,  if  an  executor  plead,  no  ajfct^,  and  the  plair.cilF 
reply,  that  he  purchaled  another  writ,  and  then  he  had  afiets,  and  tender  an  iflhe  thereon,  and  :he  de- 
fendant join,  it  is  good.  Aldiich  V.  Welthai,  C"ro.  |ac.  580.  589.  So,  to  debt  upon  bond,  the  de- 
fendant pleaded,  durefs  of  imprifonment  5  10  which  theflaintir} "replied,  th.it  the  defendant  was  at  large, 
and  at  his  own  difpofal,  and  executed  'he  bond  of  his  free  will,  and  noi  for  fear  of  impiifinmenr.  and 
concluded  to  the  country.  To  this  there  was  z  demurrer,  and  judgment  given  for  the  p'jiii'ift',  wh'ch 
judgment  was  affirmed  in  error.  For  f-cr  fi^ria;;.-— This  is  fuch  an  affiimatsve  as  implies  a  negative  ; 
like  the  cafe  of  pleading  in  a  writ  of  right,  where  the  demandant  counts,  that  he  has. more  right  thars 
the  tenant,  and  the  plea  of  the  tenant  is,  that  he  halh  more  right  than  the  demandant.  The  ancient 
rule  of  )eq'iiring  an  affirmative  and  negative  hath  been  long  broken  into,  as,  in  the  common  cafe  of 
infancy,  where  formerly  they  not  only  replied  full  age,  but  alfo  traverfed  the  infancy,  wh'ch  is  not  now 
required.  Sir  T.  Jones,  6.  It  is  enough,  if  the  lecond  affirmative  is  fo  contrary  to  the  iirft,  that  the 
fiiil  cannot  in  any  degree  be  true.  Tomlin  v.  Puriis,  2  Str.  1177.  1  Wilf.  6.  S.  C.  However,  in - 
Sav.  556.  it  is  faid,  that  where  there  arc  two  afSimati. es,  one  of  vvhlci^  implies  a  negative  of  tlie  other, 
the  iflue  cannot  be  properly  joined  upon  them  without  a  traverfe.j 

Co.  Lit.  Where  the  iiTue  is  joined  of  the  part  of  the  defendant,  the  entry 

'^H^fi  -      '^^  ct  de  hoc pon'it  fe fiiper  patriam;  but  if  it  be  of  the  part  of  the 

plaintiff,  the  entry  is  et  hoc  petit  qyod^nquWaftir  per  pntrlavi. 
Co.  Lit.  There  be  fome  negative  pleas   whSh  be  ifTues  of  themfelves, 

\]\'r^i  whereunto  the  demandant  or  plaintiff  cannot  (^)  reply,  any  more 
reafon  is,  ^^3"  to  a  general  iiTue,  which  is  et  pnediEius  A.f?mliter  ;  as,  if  the 
thatitw-uid  tenant  do  vouch,  and  the  demandant  counterplead,  that  the  vou- 
be  inconvc-   q\^^q  q^  ^^jy  of  his  anccftors  had  any  thin?,  i^c.  whereof  he  might 

i}icnt  to  £o  f  '  ^  ^ 

on  to  a  re-  Hiake  a  feofTmcnt,  he  fhall  conclude,  et  hoc  petit  quod  inquiratttr  per 
plication,  patria7n  y  pradicfus  tenens  fimilitcr  :  fo,  in  a  fine  pleaded  by  the 
''"i^^'^ene  tenant,  CS'r.,  the  demandant  may  fay,  quod  partes  finis  nihil  hahue-^ 
rally  would  runt^  and  hoc  petit  quod  inquir.  ^  pradiB.  tenetisfimHiier:  and  fo  in 
leave  it  too  a  Writ  of  dowcr,  the  tenant  pleads,  ne  unques  feifi  que  doivery  he 
coXre"hen-  ^^^^  conclude,  et  de  hoc  ponii  fe  fupcr  patriam  isf  pradiii.  petens 
f.vc^andto  ftmiliter. 
replj  any  particular  kind  of  eftate  would  be  too  nsjrrow,  and  confeijuently  inatnaterial.  x  P.  Wms.  259. 
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Every  Iflue  confifts  of  an  («)  affirmativs  and  negative;  and  an  Co.Ui.iz6. 

ilTue  being  once  well  tendered  mull  be  accepted,  and  clofes  the  f^"'^  338. 
o  ^  Lucw.  6j3» 

pleadings.  1139. 

Comb.  S6.  {a)  A  diftinflion  v.-as  thus  taken  by  counfel,  viz  that  where  an  affirmative  came  afcer  » 
neaacive,  there,  iflu^  ought  not  to  be  joined,  but  ought  to  be  left  on  the  other  lide  ;  but,  where  the 
afhtn.at.ve  was  fiiit,  ana  the  negative  caiTiC  at'c--r,  there,  it  ouj^hc  to  be  joined.  But  Hult,  Ch.  J.  isni 
he  had  never  heard  cf  this  diltindion,  and  therefore  gave  but  little  regard  to  it.     Carth.  8S. 

In  an  audita  querela,  to  avoid  the  execution  of  a  recognizance,  Cro.  Eiiz. 
the  plaintiff  let  forth,  that  it  was  defeafanced  upon  payment  of  754-5- 
«.hvers   iums  01   money   at  certani   days,   and   that  ne  was  at  tne  phiiiips. 
place  appointed  and  tendered  the  money,  and  that  the  defendant  {b)  a  pro- 
was  not  there  to  receive  it:  the  defendant  pleaded  (b)  protejlaiido,  t^'^^'^'O" 

1  1  ,    ■      -n-  1  •  1      1        V  1  a%'aileth  not 

that  the  plamtitt  was  not  there  to  pay  it,  and  that  he  was  there  ;i,e  pa.ty 
ready  to  receive  it,  abfque  hoi\  that  the  plaintiff  was  ready  to  pay  that  taketh 
it ;  which  being  fpeciaiiy   demurred  to,   tlie  court   held  the  plea  [,g'2und^^''° 
naught ;  and  that  there  being  an  exprefs  affirmative  and  negative,  againfthimj 
there  ihould  have  been  i^  traverfe  5  for  fo  they  may  traverfe  one  an^  there- 

A  J  ■   j:    -.,  ^->'e,  if  the 

upon  another  ad  injimtiwi.  Kj-^^g  ^^ 

found  for  a  villein,  he  is  enfianchiled  for  ever  ;  and  yet  in  fome  fpecial  cafes,  albeit  the  iifue  be  ibun€ 
againit  him  tii.  t  m.ikc;!h  the  jroteftjtion,  yet  he  fiiall  take  b.'octit  of  his  protellation  \  as,  if  a  maa 
eiitereih  ii:to  vi-airHnty,  and  "akerh  by  prctellation  the  value  of  the  ja;';d,  albeit  the  plea  be  found  a^jainft 
him,  yet  liie  proteitation  fhall  leivc  him  for  the  value.     Co.  Lit.  i.;6.  a. 

The  reafon  of  joining  ilfue  is,  that  the  party  may  come  pre-  Lucas's 
pared  to  defend  one  Tingle  point ;.  which  holds  in  all  cafes,  except  ^^f.^^^^^' 
in  barratry  ;  and  even   in   that  notice  mull  be  given  of  the  point  tairatry. 
the  profecutor  intends  to  proceed  on. 

In  an  a6lion  of  falfe  imprifonment,  the  defendant  juftifies  by  Raym.  50, 
force  of  a  latitat  out  of  B.  R.  by  force  of  which  he  took  him  ;  the  ^^b.  125, 
plaintiff  replies,  that  he  did  it  de  ifijuria  fua  propria,  &c.     It  was  gegflyv, 
moved,  that  this  was  naught  after  a  verdi(Sl,  and  not  helped  ;  but  Walker, 
the  court  held  it  well  after  a  verdicl  ;  but  that  upon   demurrer  it 
would   be   naught,    as  being    multifarious,  jumbling  matters  of 
record  and  matters  of  fa(fl  together, 

.    An  action  of  debt  was  brought  upon  a  recovery  in  the  court  of  Lev.  193. 
Noriuich;  the  defendant  fliews,  that  the  court  is  holden  by  cuftom  ^'^;  \°^- 

,  ,  ,..-,,    ^      ,■'     ,  2  Keb.  107. 

before  other  pcrfons,  ayque  hoc,   that  the  plamtilt  luch  a  day  re-  1,2.  s.C. 
covered  ftrufidum  confueiudineiyi.  Sic,  upon  which  it  v/as  demurred;  Dring  v. 
and  in  defence  of  the  plea  it  was  faid,  that   it  is   not  the   record  j^/v'^'jj^g^j. 
^hat  is  put  in  iffue,  but   the  cuftom   only,  and  that  may  well  be  ,„ocio  & 
traverfed  j  for  which  were  cited  Hob.  244.    Hutt,  20.    i  R.  3.  9.  forma  ixeof 
But  the  whole  court  held  the  plea  pregnant  and  infufhcient ;  for  ^f^,|^e''i',^j'||^g'^* 
he  has  made  the  day  parcel  of  the  iffue,  which  he   ought  not  to  andwheie' 
have  done,  but  have  faid  only  {c)  modo  tsf  fcrmd;  and  they  held  but  words  of 
clearly,  that  the   cuftom  to  hold  courts  might  well  have  been  d"^^j|j'y\^, 
traverfed.  If  that  point  had  been   fingly  brought  into   iffue;   but  tobeobferv- 
here,  matter  of  record  is  mixed  with  matter  of  facl,   which  is  ill  ^^ ;  where 
on  a  general  demurrer;  and  therefore  judgment  was  given  for  the  ta^gngoeth 

plaintiff.  to  the  point 

of  the  writ 
or  adion,  there,  modo  &  forma  are  but  words  of  form  ;  but  otherwife  it  Is  where  a  collateral  point  in 
fleadJug  is  UiveXieij  as,  if  4  feoft'ment  be  alkged  by  two,  and  this  be  traverfeJ  modo  &  fumd,  and  it 

be 


5^4 


IpicaiGf  ann  pieatiingiGf, 


be  found  the  feoffment  of  one,  there,  modo  &  forma  h  material :  fo,  if  a  feoffment  be  pleaded  by  deeJ, 
and  it  be  traverfed,  abfque  hoc,  quod  fioffanitt  imdo  &  forma,  upon  this  collateral  i(fue  modo  (S  frmd  are 
fo  effcntial,  that  a  jury  cannot  find  a  feoffment  without  tleed.     Co.  Lit.  281.  b. 


Crokatt  v. 

Jones, 

a  Str.  T^. 

2  Ld.  Raym. 

1441- 


CovLit. 

X26.  a. 


[The  plaintiff  declared  upon  two  bills  of  exchange,  and  fevcral 
other  promifes :  the  defendant,  as  to  the  two  firfl  counts  upon  the 
bills  of  exchange,  pleaded,  quod  aclio  tiofi  accrevlt  infra  f ex  a?inoSy 
and  as  to  the  other  counts  «o,v  ajfumpfit  generally.  The  plaintiiF 
replied,  that  upon  fuch  a  day  he  fued  out  a  latitat y  which  he  con- 
tinued down  to  the  pvefent  declaration,  and  averred,  that  the  c^ufe 
of  a£lion  arofe  within  fix  years  before  the  fuing  out  of  the  latitat. 
The  defendant  in  his  rejoinder,  protejling  that  there  was  no  fuch 
vrit  ifTued  as  fct  out  by  the  plaintiff,  for  plea  faid,  that  after  the 
fix  years  were  expired,  viz.  fuch  a  day,  the  plaintiff  firft  fued  out  * 
a  latitat^  which  he  fet  forth,  and  that  he  appeared  to  it ;  and  that 
the  plaintiff'  declared  upon  it,  as  above,  and  traverfed  that  he 
appeared  and  put  in  bail  to  the  writ  mentioned  in  the  replication, 
and  concluded  v/ith  an  averment.  The  plaintiff  demurred,  and 
(hewed  for  caufe,  that  the  rejoinder  is  contrary  to  the  record  of 
appearance,  and  a  negative  pregnant.  The  plaintiff  had  judg- 
ment. 

An  Iffue  ought  to  be  upon  a  point,  which  may  be  well  tried. 
Thus,  if  it  be  alleged,  that  a  woman  was  enfevit  by  her  hufband  at 
the  time  of  his  death,  the  iffue  muft  be,  if  (he  was  enjeinty  not  if 
enfeint  by  her  hufband,  iorjiliatio  non  poteji  probari.'\ 


VMc  tit. 
Amend- 
ment. 

Ca?th.  371. 
Lev,  32, 

2 -Mod.  137. 


Cro.  Eliz. 
127. 

Brownl  229, 
Carth.  3-' I. 
2  Roll.  Rep. 
117.  Cro. 
Jac.  589. 


g  Leo«.  66. 

Kirbee  v. 
Leeis. 

2  Leon.  195. 
S  C.  cited. 
Godb.  56. 
S.  C.  cited. 


2.  Immaterial  and  informal  Iffues,  and  where  aided. 

Here  the  general  rule  is,  that  where  the  iffue  is  immaterial,  a 
verdi£l  will  not  aid  it ;  but  where  it  is  only  informal,  it  is 
helped. 

An  immaterial  iffue  is,  where  what  is  materially  alleged  by 
the  pleadings  is  not  traverfed,  but  an  iffue  taken  on  fuch  a  point 
as  will  not  determine  the  merits  of  the  caufe:  an  informal  iffue 
is,  where  it  is  not  traverfed  In  a  right  manner. 

A  verdi6l  cannot  help  an  immaterial  iffue,  becanfe  what  is  al- 
leged in  the  pleadings  is  not  put  in  iffue  ;  or,  if  it  be,  it  is  not 
decifive  between  the  parties,  and  fo  the  verdi£l  is  no  good  found- 
ation for  the  judgment ;  and  if  what  is  material  in  the  pleadings 
be  not  put  in  iffue,  it  is  not  made  neceffary  to  be  proved  on  that 
trial ;  but  if  it  be  not  decifive,  then  what  is  neceffary  to  be  proved 
on  the  trial  will  not  in  all  cafes  be  a  foundation  for  the  judgment; 
for  the  courts  in  thefe  cafes  are  judges  on  what  point  they  ought  to 
go  to  iffue,  fo  as  to  be  a  legal  charge  by  the  plaintiff,  or  dif- 
charge  by  the  defendant  -,  fince  it  is  the  province  of  the  judges  to 
fettle  the  matter  of  law,  and  the  jury  the  matter  of  fa6l. 

If  the  plaintiff  declares  upon  a  promife  to  find  the  plaintiff,  his 
wife  and  two  fervants,  with  meat  and  drink  for  three  years,  upon 
requeit ;  and  the  defendant  pleads,  that  he  promifed  to  find  the 
plaintiff  and  his  wife  with  meat,  ^c.  ahfque  hoc^  that  he  promifed  to 
find,  45'<r.  for  two  fervants,  Ss'r .,  and  the  plaintiff  replies,  that  he 

did 


Plea0  ant)  pieatiing;^*  ^6j 

did  promlfe  to  find,  tsfc.  for  three  years  next  following,  ^  ha 
petitj  hc.y  and  thereupon  a  yeifdift  is  found  for  the  plaintiff;  yet 
he  (hall  not  have  judgment ;  for  the  promife  in  the  replication  is 
not  the  fame  with  that  in  the  ^declaration,  which  was  traverfed  by 
the  defendant  -,  and  fo  there  is  no  iffue  joined,  and  therefore  is  not 
helped  by  the  ftatute. 

If  in  debt  on  a  bond  conditioned  for  the  payment  of  105  A  at  a  Cro.  Ja;. 
certain  day  and  place,  the  defendant  pleads,  that  at  the  day  and  "^^s- 
place  he  ^zid. pra:diSi.  100/.  qiias  fdv'iJJ'e  dehult  fecundum  formam  Cff  v.  Turvy. 
effedum  conditionis ;  and  the  plaintiff  replies,  ^lod  no7i  folvit pntdlcl.  Hob.  113. 
105/.  &c.,  and  a  verdi^i  is  found  qtiod  nonfolvit  the  faid  105  /.,-  yet  ''''°'  *i^^* 
the  plaintiff  ihall  not  have  judgment  ;    for  prjidici.   100/.  (hall  Idjud-ed. ' 
not  be  intended  the  105/.,  and  fo  they  meet  nor,  and  there  is 
no  ilTue. 

If  in  z  fci.fa.  upon  a  judgment  againft  the  adminiftratrix  of  Cro.Car.79." 
J.  5.,  the  defendant  pleads,  that  the  faid  J.  5.   made  B.  within  93-  Oxford 
age  his  executor,  and  that  adminiftration  durante  niinore  atate  of  adjudsedby 
the  faid  B.  was  committed  to  the  defendant,  and  that  fuch  a  day  threejudges 
the  faid  B.  attained  the  age  of  feventeen,  and  then  refufed  to  be  ^^^'"/'^  ^*°* 
executor,  ^c,  and  that  when  the  faid  B.  attained  his  faid  age,  the  there  wai'no 
defendant  had  fully  adminiftered,  i3c.    and  the  plaintiff  replies,  iffue,  and 
that  at  the  time  the  faid  B.  came  to  his  faid  age  deva/iavit  d'.verfa  ^^.^^^  y"" 
hona^  &c.,  and  the  defendant  rejoins,  ^lod  zpfe  ?ion  devajiavit^  &c.,  not  aided  fay 
and  thereupon  iffue  be  joined,  and  found  for  the  defendant  •,  (he  the  itamte 
(hall  have  judgment ;  for  the  devaftation  mufl  be  intended  by  the  °^J^°^^'s* 
adminiftratrix,  and  the  plaintiff  ihall  not  avoid  the  verdi£t  by  an  Lit.  Rep. 
exception  to  his  own  replication.  52.  S.  C. 

In  trefpafs  the  defendant  pleads  an  accord  between  the  plaintiff  Roll*  R«p« 
and  J.  S.  of  the  one  part,  and  the  defendant  of  the  other  part ; 
the  plaintiff  replies,  ^wd  non  habetvr  tcdis  concordia  between  the 
plaintiff  and  defendant,  qiialis  the  defendant  had  alleged  ;  and  on 
iffue  joined  a  verdidt  for  the  plaintiff;  yet  he  fhall  not  have  judg- 
ment ;  becaufe  the  plaintiff  does  not  traverfe  the  fame  concord 
that  is  fet  out  in  the  defendant's  bar,  but  puts  another  concord  in 
iffue,  not  alleged  in  the  defendant's  bar,  between  the  plaintiff  and 
defendant  only,  and  the  court  cannot  be  certain  which  is  proved 
on  the  trial ;  and  though  it  may  be  faid  in  this  cafe,  that  either 
may  bar  the  action,  yet  only  one  thing  is  to  be  put  in  iffue ;  and 
if  it  (hould  be  othervfife,  there  would  be  no  correfpondence  be- 
tween the  probata  and  allegata. 

In  debt  on  a  bond  conditioned  for  the  payment  of  8  /.  on  a  cer-  Cro.  Car. 
tain  day,  the  defendant  pleads  payment  on  the  day  in  the  condi-   3 '6, 317. 
tion,  et  de  hoc ponit fe fuper patriam,  ^ prediB.   the  plaintiffy/wz-   Taylor.* 
liter;  and  found  for  the  plaintiff:  here,  the  defendant  has  clofed  Sid. 290 
the  iffue  on  the  plaintiff  by  the  hoc potnt  fe  fuper  patriam  ■.  yet  the  ^■^'  "'^'*» 
defendant  caimot  take  advantage  of  the   informality  of  his  own 
plea,  and  it  is  waived  on  both  f:des  when  they  go  to  iffue  on  the 
fubftance  of  it. 

But,  if  in  trefpafs  the  defendant  pleads  a  fpecial  juftification,  Sid.  341. 
and  the  plaintiff  replies  de  injurid  fud  propria  abfque  tali  caufay  ^"""^  ^^^' 
there,  though  the  iiTue  is  found  for  the  plaintiff,  yet  it  is  wrong  ajudged,* 

p  "  after 
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Roll.  Rep.  after  verdl^l,  bccaufe  the  injuria  fud  proprid  ^o&5  no  more  than 

47.  s.  P.  affirm  the  declaration,  and  does  not  confefs  or  deny  the  bar  ;  and 

Stiic  ^Ao.  therefore  the  gift  of  the  bar  is  not  put  in  iflue  at  all,  but  rather  (lands 

79S.    Fide  confefTed  by  the  replicarion  fince  the  caufe  is  not  traverfed  ;  for  fay- 

^p'^'^^j  ^"?  '^^  '^'^'^^  ^'^  vyttrid  fud  propria  is  no  more  than  faying,  that  not- 

Venc.  70."  withllanding  the  caufe  mentioned  in  the  bar  the  defendant  com- 

S  P  faid  to  mittcd  the  injury,  which  the  bar  being  a  fufficient  excufe  cannot 

have  beea        j^^       [^yj.  Jj.  ^^^^  j^q^  \^  j}^g  jg^f^  p^  j.]^g  \^^^  jj^  ilTue. 
adjudged.  * 

S  Co.  66 The  pofition  in  this  paragraph  is  too  general.  -  There  are  many  cafes  where  the  j^encral 

leplication  with  the  general  traverfe  is  fufficient.     Many  where  it  is  not. 

Sid.  34.r.2.       If  in  an  njfumpfit  for  wares  fold,  the  defendant  pleads  quod  tent" 

Burton  V.       .^^^  gjg^  j^g  ^jjg  JJJ.J  infant,  and  the  plaintiff  replies  thev  were 

Chapman,      -f.        ^      '  ,    .         r   ,    ,  '  ,   .         .      '^  ' .  .    ■'  , 

lor  neceiiaries,  C5"  hoc  petit  quod  tfiqtnratur  per  patriam,  oic,   and 

thereupon  iflue  is  joined,  and  a  verdicl  found  for  the  plaintitf ; 
though  this  traverfe  is  informal,  becaufe  the  plaintiff  ought  not  to 
have  clofed  the  iflue,  but  to  have  given  the  defendant  an  opportu- 
nity of  rejoining,  that  there  might  have  been  a  proper  negative  to 
his  aflirmative  •,  yet,  fince  the  matter  of  his  replication  is  put  in 
iflTue,  viz.  whether  they  v/ere  nectflaries  or  not,  the  defendant 
has  waived  all  objetSlions  to  the  form,  and  by  fuch  waiver  it  ap- 
pears that  he  is  not  any  ways  injured  by  not  rejoining,  and  it 
being  found  that  they  were  neceffarles,  the  plaintiff  ought  to 
prevail. 
Cro.  Jac.  In  debt  on  a  bond  conditioned  for  the  payment  of  60  I.  on  the 

5^5"   ^         2t;th  of  Jiifie,  the  defendant  pleads  payment  on  the  20th  of  June 
Brocket.       feciindurii  Jorinnm  ^  e^eciiim  conditionis^    isf  fur  ceo  iflhe  is  joined, 
and  the  verdicl  finds  quod  non  folvit  60 1,  at  the  20thj  the  plaintiff 
fhall  not  have  judgment,  for  the  ifTue  is  dehors  tht  matter  of  the 
condition,  and  fo  void,  and  it  might  have  been  paid  the  25th, 
though  it  was  not  paid  tlie  20th,  fo  that   it  does  not  appear  the 
condition  was  broken.     But,  where  the  iflue  is  decifive  between 
the  parties,  though  it  be  not  fo  apt,  yet  this  fliall  be  cured  after  a 
verdift. 
Cro.  Jac.44.        As,  In  replevin  the  defendant  avows  x\\':it  Ellen  Enderhy  was 
Yeiv.  54.      fcifed  in  fee,  and  took  Pigott  to  hufband,  and   had  iflue  by  him 
Pigott.  *        Thomas ;  that  EHen  and  Thomas  granted  a  rent-charge  for  which 
he  diftrains  ;  the  plaintifl"  replies,  that  one  FiJJjer  beimr  feifed  in 
fee  gave  the  land  to  J.  Enderhy  in  tail,  who  had  iflue  Ellen ;  that 
y.  Enderhy  died,  and  Elleri  entered,  and  being  feifed  in  tail  took 
Pigott  to  hufband,  and  had  iflue  Thomas^  who  is  dead,  who  grant- 
ed, ^c.  abfque  hoc^  that  FJlen  was  feifed  in  fee  •,  though  this  was 
an  informal  iflue,  for  the  plaintiff  ought  to  have   traverfed   that 
Thomas  the  grantor  was  feifed  in  fee  j  yet  it  is  a  decifive  ifliie,  for 
it  is  allowed  on  both  fides  that  Thomas  was  in  by  defcent  from 
Ellen;  and  if  Ellen  was  feifed  in  fee,  Thomas  was  fo  too,  and, 
confequently,  had  good  right  to  make  the  grant. 
5  Co.  43.  If  in   debt  upon  a  fingle  bill  the  defendant  pleads  payment, 

Nichol's  without  an  acquittance,  and  thereupon  iffue  is  joined,  and  found 
Moor, 652.  fo^  ^^s  plaintiff,  he  fliall  have  judgment;  for  the  payment  with- 
s.  c.  Cro,    out  an  acquittance  is  no  plea  to  a  Angle  bill  j  yet,  becaufe  iflue 

was 
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wa5  joined  upon  an  affirmative  and  negative,  and  verdlft  for  tlie  Ei!z.455. 
plairuifF,    he    fhall    have   judgment :    adjudged    upon    a  writ  of  ^^'S:. 
error  in   Camera  Sciccariiy  and  the-  firft  judgment  affirmed  ac-  ■* 
cprdingly. 

In  an  aclion  of  debt,  if  not  guilty  be  pleaded,  and  there  be  a  Nov,  55. 
verdici:  for  the  plaintiff,  It  (liall  be  aided  by  the  ftatute ;  becaufe  ^'f'J-Elie. 
being  an  ill  plea,  and  a  falfe  one,  the  plaintiff  ought  to  have  his  J^^^^  jS,^ 
judgment,  both  for  the  badnefs  of  the  plea,  and  for  its  falfehood  :  [^.  whe- 
but,   if  the  verdidl  had  been  for  the  defendant,   yet  the  plaintiff  '^'^  «=' 
(hould  have  judgment ;  becaufe  the  declaration  is  not  anfwered  notb'easo'od 
by  the  plea.  pi«a  in  deb: 

on  a  penal 
Uatute,  as  for  not  fctting  out  tithes,  ufury,  &c.  ?     i  Term  Pvep.  462.     Upon  a  devafia-vl:  a^ainft 
executors,  not  guilty  may  be  pleaded  as  well  as  r.'il  d»hent,     Il/id.l^ 

So,  If  in  an  njfum'pfit  the  defendant  pleads  not  guilty,  and  there-  Cm.  Eliz. 

upon  iffue  is  joined,  and  found  for  the  plaintiff,  he  fhall  have  ^^7°' 

judgment;  for  though  this  is  an  [a)  improper  iflue  in  this  a6lion,  BroJn"*' 

yet  becaufe  there  is  a  difceit  alleged,    not  guilty  is  an  anfwer  [a)  where 

thereto ;  and  it  is  but  an  iffue  misioined,  which  is  aided  by  the  '"  ^^^J- 

^  •*  ^  againftan 

ItatUte.  executor  ujfcn  the  bond  of  his  tertator  the  defendant  pleaded  nin  cjifacluvu     Hani.  ,^58. 

If  in  debt  againft  A.  as  executor  of  B.  the   defendant  pleads.  Hob.  49. 
that  B.  died  inteftate,  and   that  adminijlration  of  his  goods  was  ^^f^l^'^  ^* 
committed  to  C,  and  the  plaintiff  replies,  that,  before  the  faid  ad-  r^^j  so,'an 
miniftration  granted,  divers  goods,  is'c.  came  to  the  hands  of  the  iffue,  that 
defendant,  which,  as  executor  to  the  faid  B.  adminillraint  feu  aliter  ^^^'^  ^?^ 

'      r  r  •  i-r     /•  •     c -1  ■        n  11  round  in  a 

aa  uJLtm  Juum  proprium  dijpoliat  o  ccnvertit^   Sec,  and  thereupon  fnip  paffing 

in  the  disjundlive  iffue  is  joined,  and  found  for  the  plaintiff,  he  or  upon  its 

fnall  have  judgment  (<^) ;  for  the  point  in  iffue  is  diredlly  found,  Lo'li^foV"^™ 

and  fo  It  Is  within  the  flatute  ;  and  this  alfo  is  no  Improper  iffue ;  r.  is  good, 

for  whether  he  admlniftered  or  converted  to  his  own  ufe,  both  Hardr.  17. 

muff  be  as  executor.  19-  So,  that 

the  cuftoms 
were  not  concealed  or  withliolden.  Hardr.  17.  Dyer,  45.  b.  So,  that  he  paid  or  caufed  to  be  paid. 
Hardr.  19.  For  an  iffue  may  be  upon  a  disjunflive,  where  the  words  of  the  disjundive  propofuion  a:c 
fynonymous.j 

If  In  replevin  the  defendant  avows  for  damage-feafant,  and  the  Hcb  113. 

plaintiff'  replies,  that  he  v/as  feifed  in  fee  of  a  meffuage  and  cer-  ('^)  '^' '" 

tain  land,  and  that  J.  S.  was  feifed  of  another  melluage  and  land,  obiigatioa^'^ 

and  that  they  two,    and  all  thofe  whofe  eftate,  i^c.  had  com-  thedefend- 

mon,  i^c.  in  the  place  where,  tS'V.,  and  conveys  to  himfelf  the  ^"'  P'^*^^ 

other  meffuage  and  lands  for  years,  and  fo  juftlfies,  ^c,  and  the  of  ufury  ^ 

defendant  traverfes  the  prefcription,  and  it  is  found  for  the  plain-  quod  cor- 

tiff;  though  the  prefcription  thus  confcffed  for  fcveral  is  grofsly  ''"'P'^ "K''-"/- 

faulty,  and  [c)  the  iffue  thereupon  confufed,  yet  after  verdict  it  was  qLdquerens 

faved  by  the  ftatute.  ccrmpterecc. 

pir,the  ufury 
Is  taken  upon  both,  and  found  for  the  defendant,  he  ihal!  have  judgment  5  though  this  iffue  is  double, 
the  one  part  material,  and  the  other  not.  Moor,  574.  pi.  790.  If  in  d.bc  for  rent  the  defendant 
pleads  tiil  hab.  in  tcnementh,  and  the  plaintiff  replies  qi^oJ.  hab.  bonum  (^  jv^cientcm  flatum,  &c.  but  does 
not  fhew  what  in  particular,  and  thereupon  ifiue  is  joined,  and  found  for  the  plaintiff,  he  ihall  have 
judgment ;  for  though  the  iffue  is  Informal,  yet  the  fubftance  of  the  matter  is  found,  viz.  thatheiiad 
an  eilate,  &c.     Glafs  y.-Giil,  Yelv,  Z27.    Cro.  Jac.  3  i;i.  isf  tiidt  Bulf,  41. 


^M 
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If  in  an  adion  of  (a)  covenant  the  plaintiff  afTigns  a  breach,  that 
the  defendant  was  not  feifed  in  fee,  ^Jic  ivfregit  conve}itionem ;  and 
the  defendant  pleads  tiofi  infregit  conventionem ;  and  thereupon  iflue 
is  joined,  and  a  verdidl  for  the  plaintiff,  he  fliall  have  judgment  i 
I torepTr"'  ^°'  *^^^  '^  ^"^  ^"  informal  iffue. 

and  the  plaintiff  aiFigiis  the  breach,  that  the  defendant  fuffered  the  houfes  to  be  ru'nous,  & Jic  non  re. 
faravit,  and  the  defendant  pleads,  that  he  did  not  lulier  them  to  be  ruinous.  Moor,  359.  Cro,  £iiz. 
457.     z  Leon.  116. 


Lev.  18',. 
Walfingham 
V.  Comb. 
(a)So,wheie 


Sid.  444. 
Vent.  70. 
a  K,eb.  623. 


(i)  Hob. 
112,  113. 
Moor,  867, 
Tafket  V. 
Salter. 


Cro  Car.  7  3 
Jon.  140. 
Latch.  158. 
Noy,  85. 
Purchale 
V.  Jegon. 


Woolley  V. 
Brifcoe. 

iStr.  554. 
S  Mod.  173 
S.  C. 


In  an  action  of  affault  and  battery,  the  defendant  pleads,  that  the 
plaintiff  neglc£led  his  fervice,  per  quod  moderate  cajligavit ;  the 
plaintiff  replies,  ^/od  non  moderate  cajiigavit ;  and  the  iffue  was 
found  for  the  plaintiff:  though  this  be  an  informal  traverfe,  being 
rather  a  traverfe  of  the  chaftifenient  than  of  the  moderate  manner 
of  doing  it,  and  the  right  traverfe  (hould  have  been  de  injuria  fud 
proprid  abfque  tali  caufdy  yet  after  verdl£l  it  is  good  ;  becaufe  the 
jury  have  afcertained  that  he  did  not  beat  him  moderately. 

If  an  Iffue  be  on  a  point  that  is  impoffible  in  fubftance  and  na- 
ture of  the  thing,  it  is  not  cured  by  the  verdi£l ;  but,  if  it  be  only 
impoffible  in  the  manner  and  form  of  it,  a  verdifl  will  cure  it : 
for  where  the  fubftance  is  impoffible,  no  verdi£l  can  cure  it,  be- 
caufe it  cannot  make  that  true  which  cannot  poffibly  be ;  but 
where  it  is  only  impoffible  in  the  manner  of  it,  there,  the  thing 
which  is  poffible  may  be  found  to  be  or  not,  and  the  manner 
which  is  impoffible  totally  rejefted  {h) :  as,  if  an  adion  of  affault 
and  battery  be  brought,  and  the  defendant  juftify  by  conveying  to 
himfelf  an  eftate  by  copy  of  a  parcel  of  the  manor  of  C,  whereof 
D.  is  feifed,  and  that  the  plaintiff' came  upon  it,  and  that  he  laid 
his  hands  tnolliter;  the  plaintiff  reply,  and  convey  to  himfelf  an 
eftate  by  copy  of  another  parcel  of  the  manor,  and  that  D.,  lord 
of  the  manor,  had  for  himfelf  and  tenants  a  way  over  the 
defendant's  piece  of  land  ;  iffue  is  joined,  and  verdicl  for  the  plain- 
tiff; this  is  a  void  prefcription ;  for  a  copyholder,  being  originally 
but  a  tenant  at  will,  could  not  prefcribe  at  will,  but  in  the  name 
of  the  lord,  for  an  eafement  -,  and  for  an  eafement  out  of  the 
manor  he  could  not  prefcribe  In  the  lord's  name,  but  muft  lay  it 
by  cuftom  as  the  lex  loci ;  but  being  laid  here  by  way  of  prefcrip- 
tion,  it  is  in  its  own  nature  void  ;  and  the  verdldl  could  not  make 
that  which  was  repugnant  to  the  nature  of  the  thing  to  be  true  or 
falfe,  and  by  confequence  could  not  help  it. 

But,  in  debt  on  a  bond  conditioned  for  the  payment  of  100/. 
on  3 1  September,  if  defendant  pleads  payment  at  the  day,  and  it  is 
found  againft  him,  the  plaintiff  fliall  have  judgment ;  becaufe  the 
payment  is  what  is  material,  and  the  day  is  impoffible  and  alto- 
gether idle  and  void  ;  for  not  being  paid  before  the  end  of  that 
month  the  obligation  is  abfolute. 

[In  an  a£lion  upon  a  contract  for  ftock,  which  was  required  by 
adl  of  parliament  to  be  regiftered  before  the  ift  of  November  1721, 
the  defendant  pleaded,  that  the  contrad  was  not  regiftered  before 
the  ift  of  November  \']io^  fecimdiimformam  Jlat.\  the  plaintiff  re- 
plied, it  was  regiftered  before  the  ill  of  November  i']20i  feamdum 

formam 
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formanjiat.;  upon  which  they  wefe  at  iflue,  and  the  plamtifFhad  a 
verdift.  Upon  motion  in  arreft  of  judgment,  that  this  was  an 
immaterial  iflue,  the  court  held  it  well  enough  •,  the  regifiering  of 
the  contradl  was  the  material  part:  and  the  time  which  was  im- 
pertinently alleged,  may  be  reje£led  as  furplufage. 

To  debt  upon  bond  the  defendant  ^\^2At'\^  plene  act7mnijlrav\t ;  Co'.letv. 
the  plaintiff  replied,  that  the  defendant  had  aifets  in  his  hands  to  ^"^^^l^'^'^l 
fatisfy  the  damages  aforefaid,  and  thereupon  iflue  was  joined  •,  and 
the  jury  found  a  verdict  for  the  plaintiff.  It  was  moved  in  arreft 
of  judgment,  that  this  is  an  immaterial  iffue,  for  it  ought  to  have 
been,  whether  the  defendant  had  fufficient  to  fatisfy  the  debt  and 
damages.  In  anfwer,  it  was  faid,  that  the  word  datnages  is  only 
furplufage,  and  by  leaving  it  out,  the  iffue  will  be  a  fenfible,  mate- 
rial iffue,  viz.  that  the  defendant  had  fufficient  to  fatisfy,  b'c;  and 
of  that  opinion  was  the  court.  1 

If  in  trefpafs  iffue  is  taken,  that  the  prebendary  oi  A.,  and  all  his  Hob.  117. 
predeceffors,  ffV.,  had  ufed  time  out  of  mind  to  keep  a  fhepherd,  ^^PP^f^* 
for  the  better  keeping  together  their  (heep  feeding  in  the  faid 
pafture  from  the  flieep  of  T.  Earl  of  S,,  and  the  iffue  is  found  for  the 
plaintiff  accordingly  ;  though  it  is  fenfelefs  and  impollible  that  the 
(heep  of  the  prebendary,  is^c.  time  out  of  mind  could  be  kept  from 
the  fheep  of  the  Earl  of  <S.,  being  but  one  man's  life,  yet  the 
plaintiff  fhall  have  judgment ;  for  the  fubftance  of  the  iffue  is  the 
keeping  the  (heep  of  the  prebendary,  ilfcy  and  the  other  part  is 
but  a  confequence  thereof,  that  thereby  they  were  kept  from  the 
(heep  of  the  faid  earl. 

In  debt  upon  a  bond  again  ft  an  adminiftrator  brought  in  Hil.  Cro.Car.25, 
term  22  Jac.  the  defendant  imparled  ;  and  in  Eajler  term  i  Car.  ua^veV 
the  defendant  pleaded  a  judgment  upon  a  bond,  dated  auno  quinto 
regis  nuKCy  where  it  ftiould  have  been  regis  Jac.  and  that  he  had 
not  affets  ultra  to  fatisfy  that  judgment-,  and  thereupon  the  plain- 
tiff joined  iffue,  that  the  faid  recovery  was  by  fraud  and  covin; 
and  it  was  found  for  the  plaintiff:  though  it  was  impoffible  there 
could  be  a  bond  anno  quinto  regis  Caroli,  which  was  not  then 
come,  yet  the  plaintiff',  having  a  good  declaration,  had  judgment. 

In  covenant  on  a  conveyance  of  lands,  the  vendor  covenants,  Lev.  123. 
that  he  v/as  feifed  in  fee,  and  affigns  a  breach,  that  he  was  net  f^'^^^^^ 
feifed  in  fee,  and  fo  had  not  performed  his  covenant  j  the  defend-   13.47*.  s.C. 
ant  pleads,  that  he  had  not  broken  his  covenant  j  and  on  the  iffue  Trin.  18. 
fo  joined,  a  verdict  was  for  the  plaintiff:  it  was  moved  in  arreft  of  tJ^'^jf^aU 
judgment,  that  this  was  not  any  iflue,  it  confifting  only  of  two  finghamv. 
negatives,  viz.  that  he  was  nc;-  feifed  in  fee,  and  fo  had  not  per-  Coombe. 
formed  his  covenant  on  the  pj.intiff's  part,  and  that  he  had  not 
broken  his  covenant  on  the  defendant's  part ;  aho,  that  the  plead- 
ing is  too  general,  for  that  he  ought  to  anfwer  particularly  in  co- 
venant to  the  breach  affigned  j  and  it  was  faid,  that   though  in 
atlions  founded  upon  tort,  the  declaration,  being  fpecial,  may  be 
anfwered  generally,  yet  in  actions  founded  on  a  contract,  a  fpe- 
cial declaration  muft  be  anfwered  fpeciaily.     The   court  at  firft 
doubted,-  but  afterwards  gave  judgment  for  the  plaintiff;  for  it  is 
an  iffue,  though  argumentative  and  informal  j  for  if  he  had  not 

Vol.  V.  £  b  broken 
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broken  his  covenant  he  was  feifed  in  fee,  and  if  he  was  not  feifed 
in  fee,  he  had  broken  his  covenant ;  that  it  is  not  wholly  imma- 
terial, and  informal  ifTues  are  cured  by  32  H.  8.  c.  30.  after  ver- 
dict, though  immaterial  ones  are  not. 


3.  Of  fpeclal  Pleas;  and  therein  of  Pleas  amounting^  to  the  Ge- 
neral Iflue,  and  of  Matters  which  may  be  pleaded  or  given  in 
Evidence. 

{a)  Plead-  The  defendant  is  at  liberty  to  plead  the  general  iflue,  or  traverfe 
mg  that        gny  material  point  of  the  declaration  :  but  (n)  he  cannot  plead  a 

amouncs  to  ,  '        ,       ^  '  ,  •    •  rr  r  1  1    •     1 

the  general  P'^^  ^^^*^  amounts  to  the  general  liiue  ;  tor  pleas  which  amount  to 

iflTueisnot  the  general  iflue  are  only  fa£ls  on  which  the  iflue  may  be  turned 

*j!*^*'i°*'  ^"  evidence,  and  therefore  are  not  in'ues  of  fa£l,  to  be  referred  to 

when  ftich  ^hc  court,  but  matters  of  evidence  to  be  determined  by  a  jury, 

picaispiead-  and  confequently  not  good  pleas;  becaufe  they  draw  to  the  exa- 

^o'd^'aufe  '^i'^^tio"  o^  ^^'^^  court  what  is  proper  td  be  determined  by  a 

ofafpecial     jUry* 

demurrer  fince  27  Eliz  c.  5.  and  before  it,  of  a  general  one.  lo  Co.  95.  a.  The  reafon  of  preiTing 
the  general  ifTue  is  not  for  infuffiriency  of  the  plea,  but  not  to  make  long  records  when  there  is  no 
occjfion.  Hob.  127.  A  plea  which  amounts  to  the  general  iiTue  is  only  matter  of  form,  Roll.  Rep. 
112.  3.  and  thersfore  rauft  be  fpecial'.y  fhewn  as  caufe  uf  demiirrer.     Cro.  Car.  157. 


3Mod,  166.  Where  the  defence  confifl:s  in  matters  of  law,  there,  the  de- 
fendant may  plead  ipecially  ;  but,  where  it  is  purely  fadl,  the 
general  iflue  mull  be  pleaded.  And  in  all  aclions  the  defendant 
may  (hew  any  matter  to  the  cdurt  why  the  a£lion  does  not  lie ; 
and  this  being  matter  of  law,  is  proper  to  be  fliewn  to  the  court, 
and  not  to  the  jury ;  for  being  queftions  of  law,  the  judges  are  to 
determine  whether  they  difcharge  or  bar  the  plaintiff's  action} 
but  fuch  bars  or  matters  produced  by  the  defendant  may  be  tra- 
verfed  by  the  plaintiff,  whether  they  are  true  or  not,  which  fub- 
fequently  draws  them  to  the  examination  of  a  jury. 
5  Mod.  251.  Whatever  therefore  makes  the  fa£l  complained  of  to  be  lawful, 
aSaik.  580.  jg  matter  of  juflification,  and  to  be  fhewn  to  the  court;  becaufe 
Hob.  174.  t'l^c  court  are  judges  how  far  the  fact,  if  done,  was  lawfully  done  ; 
and  therefore  on  not  guilty  in  trcfpafs  the  defendant  cannot  (hew 
a  licence  to  prove  there  was  no  trefpafs  ;  becaufe  though  the  li- 
cence makes  it  no  trefpafs,  yet  he  fhews  that  licence  to  an  im- 
proper jurifdiction,  viz.  to  the  jury,  who  are  not  proper  judges  of 
the  law. 

So,  if  the  defendant  fhews  a  releafe  of  a  debt  to  a  jury,  It  is  no 
evidence;  becaufe,  though  the  releafe  makes  it  to  be  no  debt,  he 
(hews  it  to  an  improper  jurifdidlion.  But,  though  a  man  mufl 
fhew  all  matters  to  the  court  that  confirm  the  faft  complained  of, 
and  difcharge  it,  yet,  where  any  thing  goes  in  denial  of  the  facV, 
there,  it  nmfl:  be  given  in  evidence  on  the  general  ifTue  ;  becaufe 
whatever  denies  that  caufe  of  complaint  is  matter  proper  to  be  ex- 
hibited to  the  jury,  who  are  judges  whether  the  fa£l  was,  or  not ; 
and  therefore  actions  of  trover  and  ajftimpfit^  which  are  modern 
inventions  to  get  rid  of  the  law-wager,  which  lay  in  the  ancient 
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acllon  of  debt  and  detinue,  were  fo  formed,  that  almoft  every 
thii)g  may  be  given  in  evidence  on  the  general  ifliie. 

As,  in  trover,  the  plaintiff  declares  of  .the  property  of  the  goods  /''/(/?  title 
and  chattels,  and  that  they  came  by  finding  to  the  defendant ;  ^rover  and 
whatever  matters  are  alleged  that  confefs  property  in  the  plaintiff, 
will  entitle  him  to  his  damages,  and  whatever  deny  it,  are  on  the 
general  iiTue;  and  therefore  levying  by  diftrefs,  releafes,  and  the 
like,  which  were  anciently  in  this  aftion,  are  now  given  in  evi- 
dence ;  becaufe  they  difaffirm  the  property  of  the  plaintiff  on 
which  his  a6lion  is  founded. 

So,  in  qfumpjif,  the  a£lion  is  formed  on   a  contract,  and  the  riW^  title 
trefpafs  to  the  plaintiff  is  the  non-performance  of  it;   and  though  ^'^""^pfic. 
the  ilTue  be  tio7i-affumpJit  inftead  of  the  old  ilTue  not  guilty,  yet  on  n^n-afTump- 
this  ifTue  every  thing  may  be  given  in   evidence  which  difafhrm.s  fit,  the  de- 
the  contradl:,  for  that  Qoes  to  the  gift  of  the  a6lion  ;  fmce  if  there  ^^"'^•*.'^'  '^}i 
be  no  contrail  to  be  perfoi'med  at  the  commencement  of  the  ac~  dence  an 
tion,  there  can  be  no  trefpafs  for  the  non-performance  of  it :  and  ufurious 
therefore  a  releafe  goes  to  the  gift  of  this  a£lion  ;  for  it  fhews  there  fo^^jf*^^* 
was  no  caufe  of  aclion  at  the  tim.e  this  action  was  commenced  ;  for  maRes  it  a 
as  in  trover  he  muft  have  a  right  to  the  thing,  fo  in  ajfumpftt  he  muft  void  pro- 
have  a  right  to  the  thins;  declared  on  ;  therefore  every  thinsc  that  T''^'   , 

1  ni-  n  Bernard  v. 

Ihews  the  contract  to  be  void,  as,  non-age,  or  more  money  loft  at  Saui,  i  Str. 
play  than  the  ftatute  allows,  m.ay  be  given  in  evidence  on  the  ge-  49^-  An* 
neral  iffue  («).  ,      ,  wwl^ 

affe^ls  the  promife  may  be  given  in  evidence  on  this  pica  ;  as,  where  a  feaman  had  fued  in  the  Admi- 
ralty court  for  his  wages,  and  had  judjiment  a;:ainft  him  theie,  and  afterwards  brought  an  cjj'umpjit 
at  law,  the  defendant  was  allowed  togive  the  fentence  in  evidence  on  r.on-ejjumpfit.     2  Str.  733. J 

But  matters  of  law,  which  do  not  go  to  the  gift  of  the  a6lion,  Carth.  387.-^ 
but  to  the  difcharge  of  it,  even  In  thefe  new-framed  actions,  are  ^f^'  ^72- 
to  be  pleaded,  as  the  ftntute  of  limitations  :  fo,  if  a  lefs  fum  be 
paid  before  the  time ;  becaufe  that  is  not  a  performance  which 
deftroys  the  being  of  the  a£lion,  but  a  collateral  agreement  that 
deftroys  the  performance  of  it. 

If  matter  be  pleaded  wliich  amounts  to  the  general  ilTue,  yet,  if  3  Lev.  41. 
there  be  alfo' a  fpcciai  matter  of  juftification  joined  in  the  fame 
plea,  the  plea  is  good. 

In  trover  the  defendant  pleaded  a  fale  in  a  market  overt,  and  Cro.  Jac, 
thereby  jultified  the  converfion -,  and  ruled  that  a  ?/?'Z'/7  ^i«>  fliould  ^°J" 
be   entered,   if  he   did   not   plead   the  general  ifiue,   for  that  it 
amounted  to  it.     And  in  another  (//)  cafe  in  trover  the  defendant  (a) Cro.  Jac. 
pleaded   another  plea   amounting  to  the   general  iflue  ;  and  the  3^9- 
court  doubted,  whether  they  fhould  compel  him  to  plead  the  ge- 
neral ifTue,  or  award   a  writ  of  inquiry  ;  but  refolved  at  laft  to 
award  a  writ  of  inquiry. 

In  an  aftion  on  the  cafe  by  a  commoner  for  digging  pits,  the  de-  Sid.  106. 
fendant  juftified,  that  he  was  lord  of  the  foil,  and  digged  for  coals, 
doing  as  little  damage  as  he  could,  and  that  he  left  fufEcient  com- 
mon ;  and  on  demurrer  adjudged  againft  him,  that  it  amounted  to 
the  general  iiTue. 

Bh  2,  In 
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Vent.  t49.        In  trcfpafs,  If  the  defendant  pleads  property  in  a  ftranger  or 
c^^Er**     ^i'^f'slf>  it  amounts  to  the  general  iflue;  otherwife,  in  replevin, 
^j„,      '      in  which  cafe  it  may  be  pleaded  in  bar  or  abatement.    But,  where 
in  trefpafs  the  plaintiff  declared,  that  the  defendant   broke  his 
clofe,   and  took  quadani  averia,   &c.;  the  defendant  pleaded  the 
cattle  were  his  own,  and  that  J.  S.  took  them  from  him,  and  put 
them  in  the  plaintiff's  clofe  by  his  alTent,  and  that  he  took  them, 
life.:  It  was  held  a  good  pita  j  for  the  plaintiff  does  not  declare 
that  the  property  of  the  goods  is  in  him  j  and  when  the  defend- 
ant's beads  are  taken  from  him  by  wrong,  he  may  jullify  retaking 
them  wherever  he  finds  them. 
Cro.  Eliz.         Where  the  matter  of  the   plea  confeffes  the  caufe  of  aftion 
gyi.    Saik.  |J^t  avoids  it,  the  defendant  may  plead  fpecially,  though  he  might 
LdtRaym!    ^^^'^  given  it  in  evidence  j  otherwife,  where  the  matter  of  the  plea 
87.  does  not  avoid  but  deny,  as.  in  ajfumpfitf  the  ftatute  of  gaming  may 

Comyns,  4.  ^^  pleaded,  though  it  might  be  given  in  evidence  on  the  general 
5  Mod.  175.  i^ue. 

Carth.  356.  Holt,  328.  pi.  x.     12  Mod  96. 

Saik.  394.  In  trefpafs  for  taking  his  horfe,  the  defendant  pleads  that  the 

P''^"  horfe  was  the  horfe  of  J.  S.,  and  that  the  plaintiff  took  and  im- 

pounded him,  ahd  that  he  the  defendant  took  him  by  replevin, 
isfc. :  this  amounts  to  the  general  iffue,  for  it  does  not  fo  much 
as  admit  a  poffeffion  in  the  plaintiff;  for  the  taking  and  im- 
pounding gave  him  no  poffeffion,  becaufe  the  horfe  was  thereby 
in  the  cuftody  of  the  law,  fo  no  colour  of  adion  left  to  the 
plaintiff. 
Saik.  394.  In  ajfumpfit  the  defendant  pleaded  quod  ipfa  p.erformavit  omnia  ex 

P'j  J"  parte  fua  performand.;  and  this  was  held  to  amount  to  the  general 

^63/         ■  iffue  ;  fed  ^  for  the  affumpfu  is  admitted,  fo  that  this  is  but  a 

difcharge. 
5  Co.  119.         If  a  man  executes  a  deed  by  [a)  durefs  he  cannot  plead  uon  eji 
^Tiamt^'"^  fi^""^y  ^°^  '^^  's  ^is  deed,  though  he  may  avoid  it  by  fpecial  plead- 
2Tnft.*483.    ing,  judgment/  aaio,  &c. 

S-  P.  (a)  In  a  plea  oi  per  minj:  the  very  ma-'ier  of  it,  as,  whether  for  fsar  of  Ife,  member,  or  im- 
prifonment,  ought  to  be  Ipecially  laid.     FiVeKeb.  516. 

Cdlborne  v.  [So,  if  the  bond  were  given  for  a  gaming  debt,  the  flatutc 
J  Str'^49^-'*.     ^°"^*^  t)^  pleaded  ;  and  the  defendant  in  his  plea  fhouid  fet  out 

the  game  played  at,  and  conclude  contra  formam  Jlatnti^  that  the 

court  may  fee  that  it  was  within  the  ftatute.] 
Hob.  72,  Upon  an  \{\wt  feoffavit  vel  non,  the  jury  found  a  feoffment,  but 

rH^t"n"  ^  covinous  one,  and  the  court  was  of  opinion,  that  upon  this 
(b)  Though  i^^^  ^  covinous  feoffment  was  a  feoffment,  and  that  if  the  party 
the  ftatutes  M'ould  have  taken  advantage  of  the  covin,  he  ought  to  have  done 
fhwiftf  '°  '^^  ^^  fpecial  pleading.  It  is  there  likewlfe  faiil,  that  a  mn  ejt 
bonds  and  faElum  Cannot  be  pleaded  upon  the  {b)  ftatute  of  ufury  or  fheriff 's 
ufnrious  bonds,  the  reafon  of  which  is,  that  thefe  things  have  the  ap- 
penned^n      pearances  of  feoffments  and  bonds,  though  they  want  the  va- 

very  ftrong      Hdity. 

terms,  yet  the  bonds  are  void  only  as  to  rh*lr  cfficjcy  ;  for  in  thefe  cafes  the  defendant  cannot  plea.-)  nm 

tftfaHum,  but  aiuft  avoid  them  by  fpecial  i^ijading.    Dytr,  375.  b.    Cro.  ^iz.  iji^.    Hcb.  72.  j66. 

It 


pieaief  anti  pfcaDingjef^  373 

It  is  faid  by  my  Lord  Chief  Juftice  Holty  that  all  the  fpecial  6 Mod.  218, 
non  ejl  faElums^  in  cafe  of  efcrotju  and  rafure,  are  impertinent,  for  *^J^^  1^^ 
thereby  the  defendant  brings  all  the  proof  upon  himfelf;  whereas  cafe  of  an 
if  he  had  pleaded  no7i  ejl  faElum  generally,  he  would  turn  the  ejiro'-M ;  for 
proof  of  whatever  is  neceiTary  to  make  it  his  deed   upon   the  IhoJ',^'!,"!' 

plaintiff*.  haps  deli- 

vered to  another  on  condition  i"  Indeed  In  pleading  an  cjcrovi  fome  are  of  opinion  it  fhould  conclude,  and 
/«  not  his  dad.     Videfofl, 

In  debt  upon  a  leafe  for  years  the  defendant  may  plead  entry  Vent.  2, 
into  part,  upon  which  follows  fufpenfion,  and  it  does  not  amount 
to  the  general  iflue. 

In  every  adlion  on  the  cafe  for  a  mifdemefnour  the  defendant  Dyer,  121, 
may  ple^id  generally  not  guilty,  or  traverfe  the  point  of  the  writ,  ^'"^"  ?'• 
as  nc  forga  pas^  non  ejecit,  rion  rapiiit,  non  mamitenuity  &c. 

But  in  trefpafs  non  depafcit  herbas  Is   no  plea,  but  he  ought  to  2211,6.37. 
plead  not  guilty,  the  other  being  only  argumentative.  ^°^'  P'* 

In  dower  the  tenant  pleads,  that  the  hultand  of  the  demandant  40  E.  3. 15. 

was  only  tenant  for  life,  the  remainder  in  tail  to  his  fon  ;  and  this  ^°^'  P'' 
was  held  an  ill  plea,  it  amounting  to  the  general  iflue  ne  tinques 
ftife  que  dower. 

In  debt  againft  an  adminiftrator,  the  defendant  pleads,  that  the  Hob.  127. 

intcllate  was  indebted  to  him  by  bond  80  /.  and  that  goods  to  that  \y^^^^l 

value  £5"  non  ultra  came  to  his  hands,  which  he  detains  for  his  wainsford. 

debt ;  and  on  demurrer  it  was  objeded,  that  it  amounted  to  the  [a)  That  it 

general  iiTue  oi plenement  adminijltr  :.  but  the  better  opinion  of  the  "g^^^^"^ 

couit  was,  that  this  is  no  caufe  of  demurrer,  for  the  plea  is  (a)  fafer  than 

fufficient:  and  befides,  it  is  fome  matter  in  law  which  hath  been  pleading  the 

allowed  always  to  be  pleaded  fpeci:illy,  and  not  left  to  a  jury ;  and  U^y^^Q^"*^* 

the  r^afon  of  prtfling  a  general  ifTue  is  not  for  fufEciency  of  the  winch.  19. 

plea,  but  not  to  make  long  records  when  there  is  no  caufe,  which  Cro.  Car. 

is  matter  of  difcretion  •,  and  therefare  it  is  to  be  moved  to  the  jj/'jg.^"* 

court,  and  not  to  be  demurred  upon.  Leon.  178. 

Hob  ;i8.     Like  point,  fJsf  -v'tde  Raym.  230.     [It  was  holden  in  Plumer  t.  Marchant,  3  Burr,  i  380.  ts 
fctcled,  that  an  adminiftrator  may  either  plead  a  retainer,  or  give  it  in  evidence  onplcne  admmfira'vit.\ 

In  an  n£l:ion  on  the  cafe  by  a  commoner,  the  plaintiff  declared,  2  Mod.  274. 
that  the  defendant  had  inclofed  the  places  in  which  the  plaintiff  ^-^f^^^' 
'  had  a  right  of  common,  and  likewife  had  put  his  cattle  in  thofe 
places,  by  which  he  could  not  in  tarn  amplo  ^  benejidali  mcdo  en- 
joy the  fame  ;  the  defendant  pleaded,  that  he  put  his  cattle  in 
rightfully,  and  that  the  plaintitf  had  com.m.on  enough ;  and  on 
demurrer  it  was  held,  that  the  plea  was  the  fame  as  not  guilty, 
and  therefore  amounted  to  the  general  ilTue ;  yet  the  court  like- 
wife  held,  that  for  that  resfon  alone  the  plaintiff  had  no  caufe  of 
demurrer ;  for  that  the  defendant  may  well  difclofe  the  matter  of 
law  in  pleading,  which  is  a  much  cheaper  way  than  to  have 'a 
fpecial  verdi£l ;  and  that  this  is  on  the  fame  reafon  of  giving  co- 
lour :  but,  if  the  matter,  by  which  the  defendant  juftifies,  be  ail 
matter  of  fa£l,  and  proper  for  the  trial  of  a  jury,  thee  the  de- 
fendant ought  to  plead  the  general  iflue. 

^  B  b  :i  In 
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Pafch.  In  aflault  and  battery  at  Maidjione  in  com.  Keiit^  the  defendant ' 

^?c^B  **     P^^^'^s,  that  he  is  polTcfTed  of  a  houfe  in  D.  and  that  the  plaintiff 
Michoiis  V.    with  another  woman  came  to  his  door,  and  the  other  woman  en- 
Jeames.         deavoured  to  turn  him  out  of  pofleflion,  and  thrufl  him  down, 
and  that  in  his  fall  he  threw  down  the  plaintiff  againft  his  will  and 
fell  upon  her  ;  ahfque  hoc^  that  he  is  guilty  of  a  battery  at  Maid- 
(<i)Forthis  Jlone  or  any  other  place  extra^  &c.     Plaintiff  demurs,   ijl  {a),  Be- 
Eli'  ^°''      ^'^^^^  the  defendant  has  traverfed  the  place  witliout  alleging  any 
"*       fuch  local  juftification  as  to  make  it  material.      26Vj,  Becaufe  the 
plea  amounts  to  the  general  iffue.     Per  cur. — The  juftification,  if 
we  may  call  it  fo,  is  local ;  but  the  plea  does  amount  to  the  ge- 
neral iffue  :  but  we  are  not  bound  to  give  judgment  for  the'plain- 
•  tiff  upon  that,  though  he  do  affign  it  as  caufe  of  demurrer;  it  is 
■'a   difcretionary  thing,    and  we  may  allow  of  a   plea  that   does 
amount  to  the  general  iffue,  if  it  contain  any  thing  that  may  breed 
a  fcruple  in  the  lay  gents ;  and  therefore  they  advifed  the  parties 
to  compound  the  matter. 
5  Mod.  3T4.       An  aclion  on  the  cafe  was  brought  upon  a  bill  of  exchange,  to 
Tcierk*     which  the  defendant  pleaded,  that  after  the  acceptance  of  the  bill 
•he  gave  a  bond  in  difcharge  thereof ;  and  upon  demurrer  to  this 
plea  it  was  objected,  that  it  amounted  to  the  general  iffue  •,  for, 
the  debt  upon  the  bill  being  extinguiflied  by  the  bond,  the  de- 
fendant ought  to  have  pleaded  jmi-ojfumpfit,  and  to  have  given  the 
bond  in  evidence ;  and  the  court  feemed  to  be  of  that  opinion  ; 
but  by  confent  the  defendant  pleaded  the  general  iffue. 
iP.Wms.  By  the  ftatute  of  bankrupts  a  liberty  of  pleading  generally  is 

=^5^-  [yide  given  to  the  bankrupt,  and  thereby  he  may  avoid  the  hazard  of 
xupt,>/.rfl  pleading y/)m(7//y;  but  then  he  mud  take  upon  himfelf  the  proof 
vol.1.  of  his  conformity  to  the  ftatute  in  every  particular-,    or,  if  he 

P-4S2'  thinks  fit  to  plead  the  matter  fpecially,  then  he  muft  fet  forth 
plef^of "  every  point  ;  and  by  it  he  has  this  advantage  againft  the  plaintiff, 
bankruptcy  that  he  muft  reply  to  one  particular  only,  upon  which  iffue  mull 
m  Ireland,     \^q  taken  :  but,  where  he  pleads  the   matter  fpeciallv,  but  does 

rerernng  to  r       c       ^       ^  11        -i  ni  •  •     n     ^  ■ 

znlri/hza.  riot  let  lortn  the  whole,  judgment  muit  be  given  aganilt  hma  ; 
of  pariia-       for  by  the  acl  it  is  fo  to  be  pleaded  as  that  the  v/hole  merits  may 

jnent  and       ^e  tried. 

concluding; 

to  the  country,  (in  a  mode  fimilar  to  that  given  by  ftat.  5  G.2.  c.  30.   §  7.  to  bankrupts  in  Evg. 

laml,)  is  bad.     Quin  v.  Keep,  2  H.  Bl.  553.] 

Carth.  380,  In  trefpafs  for  taking  three  cows  at  Bcomtller  in  DorfetJInre^  the 
Ha!i«"^^^'  ^^^^"'^^'^t  pleaded  fpecially,  that  the  Bifliop  of  Zaritm  was  feifed 
Bjrrt.  *  hi  fee  of  the  hundred  of  Beomijler  in  the  right  of  his  bifhoprick, 
and  that  he  and  all  his  anceftors,  time  out  of  mind,  had  a  hun- 
dred court  of  all  perfonal  alliens  under  40  j-.,  and  of  replevin 
within  the  faid  hundred  from  three  weeks  to  three  weeks  ;  and 
that  the  Bifiiop,  and  all  thofe  whofe  eftates,  l^c.  had  ufed  time  out 
of  mind  by  their  fteward  of  the  f^ii'd  hundred,  upon  complaint 
made,  bV.  to  replevy  cattle  unjuftly  taken  at  any  place  within 
the  faid  hundred,  and  that  the  Biftjop  had  demifed  the  faid  hun- 
dred unto  Carletcfi  IVhitlocky  Efq.  for  three  lives,  by  virtue  of 
which  he  was  feifed,  ^c.  and  that  the  plaintiff  and  T.  S.  took 

thofe 


thofe  cows,  being  the  cows  of  one  E.  G.  at  Beomifter  within  the 
faid  hundred,  and  impounded  them  there,  and  thereupon  the  faid 
E.  G.  complained  to  Henry  Sav:waySy  fleward  of  the  faid  Carleton 
Wkitlock  of  his  hundred  court  aforefaid,  of  the  unjuft  taking  the 
faid  three  cows  ;  and  tliat  thereupon  the  faid  fleward  made  his 
precept  to  the  baihff  of  the  faid  hundred,  ^c.  to  replevy  thofe 
cows  J  by  virtue  whereof  the  defendants  took  them  and  delivered 
them  to  the  faid  B.  G..  On  a  fpecial  demurrer  to  this  plea,  for 
that  it  amounted  to  the  general  ifTue,  it  was  adjudged  that  the 
plea,  in  the  form  it  was  drawn,  did  amount  to  the  general  iflue, 
for  that  the  defendants  had  not  admitted  by  their  plea  fo  much 
as  a  pofieffion  of  the  cows  in  the  plaintiff  at  the  time  of  taking, 
^c.  for  they  fay  the  cows  were  then  impounded,  which  is  th^ 
cuftody  of  the  law,  and  not  of  the  party,  fo  that  the  defendants 
by  their  plea  had  not  given  any  colour  of  a6lion  whatfoever  to  the 
plaintiff. 

If  there  are  three  or  more  partners,  and  an  aflion  is  brought  Carth.  63. 
againft  two  of  them,  and  they  plead  the  partnerfhip,  this  amounts  ^^''^^^1^'' 
to  the  general  iflue  *.  otherjudges. 

*  The  text  is  equally  erroneous,  as  I  conceive  the  Reporter,  Carthew,  to  be,  no  fuch  plea  of  paitnerrtilp 
being  pleaded.  I'he  deendants  pleaded  the  general  itlue  of  not  guilty  j  and  though  in  Carth.  it  is  faid 
that  judgment  was  given  for  plalntift",  yet  Salk.  and  all  the  other  reporters  of  this  cafe,  who  are  nume- 
rous, expre'sly  fay,  judgment  was  given  for  defendants,  by  reafon  of  all  the  partners  not  being  made  de- 
fendants. It  was  to  be  fure  arg'^ed  that  fuch  matter  ought  to  have  been  pleaded  in  abatement,  if  defend- 
ants mean  to  take  advantage  of  fuch  matter  ;  but  then  it  was  doubted  whether  it  was  pleadable  in  abate- 
ment, it  only  amounting  to  the  general  iflue.  f^ri/?  z  Salk.  44.0. — N.B.  This  cafe  in  Carthew  was 
againit/owe  of  the  owners  of  a  fhip,  for  damages  to  goods.  [It  was  in  form  an  aftion  of  ajjumfjit,  and 
its  authority  hath  been  denied  in  later  cafes  ;  for  it  haih  been  holden,  that  in  ajjutnpjlt  againft  one  part- 
ner, the  partncr/hip  muft  be  pleaded  in  abatement,  and  cannot  be  given  in  evidence.  Rice  v.  Shute, 
5  Burr.  2611.  Abbot  v.  Smith,  2  Bl.  Rep.  947.  Aud  the  law  is  the  fame  in  an  atlion  on  the  cuftom 
of  the  realm.  Euddle  v  Willfon,  6  Term  Rep.  369.  in  an  a<Slion  ex  deli^o,  that  there  are  other  part- 
ners not  nanied  is  no  caufe  of  abatement,  for  every  tort  is  feveral,  Mitchell  v.  Tarbutt,  5  Term 
Rep.  649.  j 

In  many  cafes,  though  a  man  plead  a  thing  which  may  be  given  Skin.  362, 
in  evidence,  yet  this  fliall  not  amount  to  a  general  ifTue  5  as,  L  HoU 
where  the  plea  goes  by  way  of  confeflion  and  avoidance,  as,  in  tref- 
pafs,  where  the  defendant  acknowledges  the  plaintiff  to  have  a  good 
caufe  of  aftion,  uiilefs  for  the  matter  which  the  defendant  has 
pleaded  In  his  plea  ;  in  fuch  cafe  fuch  plea  fliall  not  amount  to  a 
general  iflue. 

In  an  appeal  of  maihem  if  the  defendant  plead  not  guilty,  he  ainft.  3:6. 
cannot  give  in  evidence  that  it  was  fe  dcfendetido,  but  ought  to 
plead  it  by  way  of  juftificatlon  in  bar  of  the  a6lion. 

In  trefpafs  brought  by  R.  for  breaking  his  clofe  and  beating  his  3  Leon.  94. 
fervant,  and  carrying  away  his  goods-,  upon  not  guilty  pleaded  ^*'"^'"^» 
the  jury  found  this  fpecial  matter,  viz.  that  Sir  i^.  .S.,  Chancellour 
oi  England,  was  feifed,  and  leafed  to  the  plaintiff  and  one -^., 
vj\i\chA.  afligned  his  moiety  to  one  C,  by  whofe  com^mand  the 
defendant  entered  :  And  it  was  moved  in  arreft,  ^c.  that  this  te- 
nancy in  common  betwixt  the  plaintiflT  and  him,  in  whofe  right 
the  defendant  juftifies,  could  not  be  given  in  evidence  ;  fo  it  could 
not  be  found  by  verdi6l,  but  ought  to  have  been  pleaded  fpecially: 
but  the  whole  court  was  againft  that,  and  held,  that  it  might  be 
given  in  evidence, 

Bb  4  In 


37^  IP!ca0  antJ  Ipleaningier* 

Co.  i.it.  47-  In  debt  for  rent,  if  the  leflbr  has  nothing  in  the  land,  the  leflefi 
b.  In  debt  j^^y  p]ea(^^  {[^^^  tj^g  leflbr  non  diwifitf  and  give  in  evidence  the 
defendant      ©'her  matter. 

may  plca.i  ril debet,  and  give  in  evidence  nil  habu'it  in  tenerj-.enth,  fer  Hoit,  Ch.  J.  Or  on  fuch  plea  may 
^ive  e.  .ftion  in  evidence.  Comb.  238.  [But  in  rjutnpfit  unier  the  ftat.  1 1  G.  2.  for  ufe  and  occupa- 
tion, nil  habuit  in  temmenth  is  not  ^ood.     Lewis  v.  Willis,    i  Wilf.  3  14.  J 

Dyer,  92.  a.  In  wafte  the  defendant  may  plead  nul  wajl  fait,  and  give  the 
P'-  '^  lopping  of  trees  in  evidence. 

Dyer,  276.3.  But,  if  vi'afte  be  afligned  in  houfes,  and  the  defendant  plead 
f*5'*  nul  luajly  he  cannot  give  in  evidence  that  the  houfes  were  re«. 

paired  before  the  a£tion  brought,  but  ought  to  plead  it  fpecially  j 
for  having  once  committed  vj'afte,  he  ought  to  difchar^e«himfelf 
by  fliewing  the  fpecial  matter  to  the  court,  which  would  be  a 
good  bar. 
Carth.  356.        In  an  action  brought  againft  Jacob  a  goldfmith,  upon  a  bill  of 
5^°*^; '7  5-  exchange  drawn  by  the  Lord  Chandcis  on  the  faid  Jacob  for  112. 
pi.  2.  ^    '     guineas,  which  was  accepted  by  him,  the  defendant  pleaded  in 
Ld.  Raym.     bar,  that  after  the  29th  of  September  1664,  and  before  the  making 
Comvn  A     ^^'^  '^"'^^  °^  exchange,  viz.  on  fuch  a  day,  the  faid  Lord  Chandois 
pi.  4,  '    '    and  the  plaintiir  Hujfey  played  together  with  dice,  at  a  certain 
5  Mod.  175.  play,  called  Hazard,  upon  tick  and  credit,  without  ready  money. 
Holt  \zz!'  ^"'^  ^^^^  *-^^  Lord  Chandois  then  and  there  at  one  time  and  meet- 
pi.  ^.  ing  loft  to  the  plaintiff  the  faid  1 1  2  guineas  upon  tick,   and  that 
J  2  Mod.  96.  for  the  fecurity  of  the  payment  of  the  faid  guineas  loft  as  afore- 
Tacobi'  "'      ^^^^  ^^^  ^^^^  Lord  Chafidois,   on  the  day  and  year  in  the  declara- 
tion, (^c.  made  the  faid  bill  of  exchange,  and  direfted  it  to  the 
defendant,  requefting  him  to  pay,  i^fc.  and  thv>t  the  defendant  did 
accept  of  the  faid  bill  and  aflume  upon  himfelf,  as  the  plaintiff 
had  declared,   quorum  fratniJJlrum  pratextu  Iff  vigore  Jtatuti  in  ea 
cnfu  edit,  i^  provij.,  the  faid  bill  of  exchange  fo  by  him  accepted, 
and  the  acceptance  thereof,  and  the  promife  of  the  faid  defend- 
ant fo  as  aforefaid  made,  devenerunt  \sf  fueruut  ts  mcdo  funt  vacua 
(jf  nullius  vigoris  in  fege^  iff  hoc,  &c.     To  which  the  plaintiff  de- 
murred, and  Ihewed  for  caufe,  that  it  amounted  to  the  general, 
iffue.      Sed per  cur. — The  plea  is  good,  both  as  to  the  matter  and 
form,    and  it  does  not  amount  to  the  general   iffue  ;  and  it  is 
not  a  rule,  that  becaufe  fuch  a  matter  may  be  given  in  evidence, 
therefore  it  ought  not  to  be  pleaded  fpecially  ;  for  it  often  hap- 
pens to  be  in  the  eledlion  of  the  defendant,  either  to  plead  it 
fpecially    or    not,    as  he  may  be  advifcd  •,  as  for  inftance,    the 
pleading  of  a  releafe,  coverture,  or  infancy,  in   an  ajfumpjit  is 
certainly  good  ;  and  yet  thofe  things  may  be  given  in  evidence 
upon  r.on-aJ[umpJit  pleaded  :  however,  the  defendant  fometimes, 
may  not  be  willing  to  put  fuch  matters  of  lav/  to  the  judgment 
of  the  jury,  or,  perhaps,  may  defign  to  fave  the  cofts  of  a  fpecial 
verdi£t. 
Salk.  272.         In  debt  for  rent,  upon  nil  ddet  pleaded,  the  ftatute  of  limita- 
P'./j,  tions  may  be  given  in  evidence,  for  the  ftatute  has  made  it  no 
Holt  at         debt  at  the  time  of  the  plea  pleaded,  the  words  of  which  are  in 
Hertford       the  prcfcnt  tenfe  :  But  in  cafe  on  rmi-ajfumhfit  the  ftatute  of  limit- 
*^'"'          ations  cannot  be  given  in  evidence,  for  it  fpeaks  of  a  time  paft, 
and  relates  to  the  time  of  making  the  promife, 

[Whatever 


[Whatever  Is  matter  of  inducement  may  be  given  in  evidence  4  Burr, 
on  the  general  iflue :  fecus^  of  matter  of  fubftance.  ^469.- 

A  provifo  in  the  fame  att  of  parliament,  whereon  an  aft  Ion  is  lh]d^_ 
brought,  and  the  matter  provided  in  it,  may  be  given  in  evidence 
on  the  general  iflue:  as,  in  an  action  againft  a  parfon  for  mer- 
chandizing, contrary  to  21  ff.  8.  c.  13.  which  has  a  provifo  for 
neceflaries  to  maintain  his  houfehold.  So,  it  feems,  that  a  pro- 
vifo in  the  bribery  acl  of  2  G.  2.  c.  24.  tliat  a  perfon,  who  has 
been  a  difcoverer,  ihall  not  be  an  objeft  of  that  law,  may  be  taiiea 
advantage  of  under  the  plea  of  mi  dtbet.'] 

4.  Of  fham  Pleas,  and  the  Confequence  of  falfe  Pleading. 

The  pleading  a  (ham  plea,  or  fuch  a  one  as  the  party  knows  to 
be  falfe,  is  a  great  abufe  of  the  juftice  of  the  court ;  and  fuch 
pleas  have  not  only  been  fet  afide  with  cods,  but  the  parties  cen- 
fured,  and  otherwife  punilhed  according  to  the  difcretion  of  the 
court. 

If  it  appears  judicially  to  the  court,  on  the  defendant's  own  Sand.  31S. 
(hewing,  that  he  hath  pleaded  a  falfe  plea,  this  is  a  good  caufe  ^™"^^  '• 
of  demurrer;    as,   where    the   defendant    brought   an    indenture 
into  court,  and  pleaded  that  it  contained   no  covenants,  and   on 
ipfpeftion   it   appeared  to   contain  feveral,  judgment  was  given 
sgainft  him. 

It  hsth  been  holden,  that  pleading  a  falfe  plea  Is  within  the  fta-  sinft.  215. 
tute  of  TFeJim.  i.  (3  Ed.  i.)  c.  29.  which  my  Lord  Coke  fays  was  ^^"^*  *'3' 
made  in  aSrmance  of  the  common  law. 

If  therefore,  fays  he,  a  ferjeant,  or  an  apprentice  of  the  law,  2lnft.2T5. 
in  pleading  a  matter  of  •  fa£t  ifluable  for  his  client,  allege  the 
fame  to  be  done  at  a  town  in  fuch  a  county,  where  indeed  he 
knbweth  there  is  no  fuch  town,  of  purpofe  to  delay  juftice,  et  a 
enginer  la  courts  this  is  a  deceit  within  the  llatute,  and  hath  been 
fo  hoJuen. 

Autl  if  the  client  would  have  the  attorney  plead  a  falfe  plea,  zlnft.  215- 
he  ought  not  to  do  it,  for  he  may  plead  quod  non  funi  veraciter  in-  ^«)Thougtt 

ir-7  ij  /•/•iiniii  j*i_       counfelare 

formatus  eT  tdeo  tnilhim  refpvyum,  and  that  Ihall  be  entered  m  the  obliged  to 
roll  to  fave  him  from  damages  in  a  writ  of  deceit ;  and  if  an  at-  be  faithful 
torney  ought  not  wittingly  to  plead  a  falfe  plea,  a  fortiori  (c),  a  ^^^-^^^^ 
ferjeant  or  apprentice  ought  not  to  do  the  fame.  not  to  ma- 

nage their  caufes  in  fuch  a  manner,  as  juftice  /hould  be  delayed  or  truth  fuppreffed.     Vent.  213.  fer 
:Ha:e. 

In  debt  upon  an  obligation  the  defendant  pleaded  non  eJifaBum,  Cro.jac.64. 
and  afterwards  rellttd  verificatione  confefled  the  action,  and  the  P,^**J^' 
judgment  againft  him  was  in  mifericordia  :  it  was  moved,  that  it  *  The  fa*;- 
(hould  be  capiatur*^  becaufe  he  once  denied   his  deed,  and  fo  aturfrojir.t 
ought  to  be  lined  to  the  king  ;  and  of  this  opinion  was  Gaivdy  ;  '"  ^^^"^  . 
but  Fenner  and  IVilliams  held  otherwife,  becaufe  a  fine  is  not  pay-  other'pro- 
able  but  where  he  denies  his  deed,  and  it  is  found  againft  him  yifion  made 
upon  a  falfe  plea,  and  the  jurors  are  troubled  with  the  trial  there-  J^j^'^^^  ^ 
cf  5  there;  for  troubling  the  king's  courts,  and  for  troubling  the  5  w.  &  m. 
'  country,  «■  ^^- 
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country,  and  the  falfity  of  his  plea,  he  fhall  be  fined  and  Impri- 

foned  ;  but  when  it  is  not  found  againfl:  him,  but  he  relinquifhes 

his  plea,  he  fliall  only  be  amerced,  and  accordingly  the  judgment 

was  affirmed. 

Co.  Lit.  In  dower  if  the  tenant  pleads  non-tenure  for  part,  and  detinue 

366.  a.         pf  qharters  for  the  refidue,  and  thefe  pleas  are  found  againft  the 

tenant,  the   demand :.nt  (hall  recover  damages  for  all  the  time, 

frojn   the   death  of  her  hufband,    without   any   defalcation,    for 

which  reafon  the  tenant  ought  to  be  careful  that  he  does  not  plead 

a  falfe  plea. 

Dyer,a2a.         If.  an  obligation  be  made  to  pay  money  at  a  certain  day  and 

Poa.  place,  payment  before  the  day  and  at  another  place  is  a  good  dif- 

♦  i/thebond  charge:  yet  in   pleading,  if  the  defendant  fays,  that  he  paid  at 

is  condition-  the  fame  day  and  place,  according  to  the  obligation,  the  iflue  will 

ed  to  pay       [jg  fouiid  againft  him  unlefs  the  jury  help  him,  which  they  are 

payment^  '  ^^^  obliged  to  do,  his  plea  not  being  in  ftri£lnefs  true  *. 

before  the  day,  Jcil.  fuch  a  day  is  good.     Anon.  T.  3  G.  3.     2  Wilf.  173. If  money  !s  payable 

at  or  before  i^zU  a  day,  ar.o  is  paiti  before,  it  fliould  be  pleaded  paid  at  fuch  precedent  day  ,   and  plaintiff 
aiay  reply,  not  paid  that  day,  nor  before,  nor  after.    FletcnSr  v.  HeniWngton,  P.  33  G.  2..    2  Burr.  944. 

C0.LU.366.  In  a  formedon,  if  the  tenant  pleads  ^Warranty  and  affets  de- 
Dodt.  pi.  fcended,  and  the  demandant  takts  iiiue  mtreon,  and  the  iffue  is 
found  for  the  demandant  that  affets  did  not  defcend,  and  there- 
apou  the  demandant  recovers ;  in  this  cafe,  although  aflets  after- 
wards defcend,  yet  the  tenant  (hall  never  have  a  fc'tre  facias  oa 
the  fame  judgment;  for  by  his  falfe  plea  he  hath  loft  the  be- 
nefit of  the  ftatute  of  Gloucejier^  and  of  the  ftatute  de  don'is  ir* 
this  point. 
I?ot1.  pi.  If  an  heir  at  lavv' pleads  r'lcns  per  d'lfcenty  v.'hich  is  found  againft 

181,  Viit     j^jj^-j^  there  ftjall  be  a  general  judgment  qf^uj^is  body  and  other  lands 
rnd^An-*^      and  goods,  becaufe  of  his  falfe  plea.      ^ 

sellor.  _  _  •    ^  ^ 

Cio.  Car.  In  a  writ  of  annuity  nqainft  one  as  heir  to  his  anceftor  the  de- 

43^-  fendant  pleaded,  non  eji  faEliim patris  fui^  and  found  againft  him; 

whereupon  it  was  moved  that  the  execution  ought  to  be  awarded 
of  his  proper  lands,  and  of  his  lands  defcended,  bscaufe  he  had 
pleaded  a  falfe  plea :  But  per  ^.vr.— The  denying  the  deed  to  be 
his  father's  was  not  a  falfe  plea  in  his  cognizance  ;  and  although 
it  were  falfe,  yet  being  charged  in  i-(:fpe6t  of  his  anceftor's  deed, 
the  land  of  his  ancedor  fl;iall  only  be  taken  in  execution,  for  that 
is  the  caufe  of  his  charge. 


(H)  Traverfe  :  And  herein j 
I.  The  Nature  thereof. 


Dodl.  pi.  A  Traverfe  is  the  denied  of  fome  material  point  alleged  In  the 
344.  J.  Lil.  £\.  pleadings,  and  which,  if  properly  taken,  clofes  f  the  iflue. 
Cd^Lk  282.  ^^  "^'•y  ^^  taken  to  the  declaration,  bar,  replication,  dfff . ;  and 
Yelv.  JOS-  therefore,  if  properly  laken  to  the  declaration,  it  deftroys  the 
t  '"  ^""^     plaintiff's  action  ;  and  if  to  t'ie  bar,  it  deftroys  what  is  faid  in  avoid- 

cafesitdo«    ^  g^^g 


snce  of  the  aftlon ;  and  if  tq  the  replication,  what  was  faid  in  notciofe, 
avoidance  to  the  bar.  but  only 

offers  the 
iflue ;  and  if  the  rraverfe  is  materia!,  iflue  muft  be  taken  thereof  by  the  adverfe  party  ;  a  traverfe,  properlff 
fe  called,  being  by  aL>jque  bee,  or  witboui  thn,  that,  Sec,  and  concluded  vvjth  a  verification.  The  author 
may  heie,  perhaps,  mean  a  general  traverfe,  or  apofitive  denial  of  the  moll  material  fact  alleged  or  pleaded 
by  the  oppofne  party  ;  in  which  cafe,  the  patty  I'o  denying,  concludes  to  the  country  :  but  the  coramoa 
acceptation  of  the;  term  is,  where  iffue  is  offered  in  the  above-mentioned  form,  the  party  concluding  with 
a  verification.— —N.  B.  A  general  traveyfe  ahjque  tali  cauja  cqncludes  to  the  country. 

But,  for  the  better  underftanding  the  nature  of  a  traverfe,  we 
fliall  in  the  firfl  place  infert  foine  general  rules  that  have  been  laid 
down  herein. 

And,  firft,  it  is  l§id  down,  that  where  a  matter  is  exprefsly  36H.  6.  if, 
pleaded  In  the  affirmative,  which  is  exprefsly  denied  by  the  other  Cro.  EII2. 
party,  there,  a  traverfe  is  needlefs  j  becaufe  in  fuch  cafe  a  fuffi-  ''^^'   '^"^ 
cient  iflue  is  joined.  fame  rule. 

Vent.  I  o  I .  fame  i  ule  laid  down  \  and  that  if  it  were  otherwj.'e,  they  might  traverfe  one  upon  another  in 
itipnhmn. 

As,  where  in  audita  querela^  to  avoid  the  execution  of  a  recog-  Cro.  Eliz. 
nizance,  the  plaintiff'  fet  forth  that  it  was  defeafanced  upon  the  l^^'^^' 
payment  of  divers  fums  of  money  at  certain  days,  and  that  he  phiuips." 
was  at  the  place  appointed,  and  tendered  the  money,  and  that 
the  defendant  was  not  there  to  receive  it;  the  defendant  pleaded 
pYoteJlando^  that  the  plaintiff  was  not  there  to  pay  it ;  and  that  he 
was  there  ready  to  receive  it,  abfqiie  hoc,  that  the   plaintiff  was 
ready  to  pay  it,  which  being  fpecially  demurred  to,  the  court  held 
the  plea  naught  ;  and  that  there  being  an  exprefs  affirmative  and 
negative,  there  (hould  have  been  no  traverfe. 

So,  if  in  an  affife  the  defendant  pleads  a  feoffment  by  a  (Iranger,  1  Roll, 
which  he  avers  to  be  abfolute  and  without  any  condition,  and  the  J^,^-""  35* 
plamtiff  replies  that  it  was  on  condition,  this  is  fufficicnt  without  72.       ' 
any  further  traverfe. 

But  this  rule,  that  there  (hall  be  no  traverfe  where  the  matter  5^7.5,6. 
alleged  by  one  party  is  exprefsly  denied  by  the  other,  mud  be  un-  y^"^-^^?* 
derflood  of  thofe  cafes  where  the  denial  makes  a  complete  iffue;  ' 

for  though  the  matter  contradl£ts,  that  is  not  fufficicnt  without 
an  apt  ifl'ue  is  formed  upon  an  affirmative  and  negative  ;  as,  where  *  ^"^  i".  de 
the  death  of  a  man  is  pofitively  alleged  on  one  part,  and  his  life  th'^\""'  j* 
by  the  other  party,  here  the  death  ought  to  be  traverfed  *,  other-  conclude' to 
wife  no  iffue  is  joined.  thecountry? 

A  traverfe  therefore  feenis  to  be  properly  taken  when  the  ad-  Hob,  103.4. 
verfe  party  to   the   declaration,  plea,  replication,   isff.  forfaking  ^-^j  '^^^^^ 
the  general  iflue  fets  up  a  title  for  himfelf,  or  fets  forth  a  parti-  fothatwith- 
cular  fpecification  of  his  cafe,  with  a  julHfication   thereof,  iffc.  oui  that, 
with  a  traverfe  fa),  ahfqiie  hoc,  or  denial  of  the  matter  alleged  by  *"^"  ^"  ^''^f 

t  1         r  1  1        r  ■  •        1  /7N  1    proper  words 

ttie  adverie  party,  or  that  the  fame  is  true  ni  that  [b)  manner  and  of  ana- 
form  he  hath  alleged  ;  and  fuch  fpecification  is  called  an  (r)  in-  verfe. 
ducement  to  the  traverfe.  ^'",'!: ""  ~ 

2  .Salk.  D2&. 
pi.  2.  Ld.  Rnym-  349.  (3)  Vv'here  the  v/oiismoJo  ^  forma  are  only  words  of  form  and  not  cf  fub- 
ftance,  and  the  diverfuies  therein,  fi^e  Co.  Lit.  281.  Doft.  pi,  344.  (c)  Such  inducement  is  l^id  to 
be  the  fijewing  of  ciofs  matter  contrary  to  the  allegation  cf  the  adverfe  party.  Dyer,  365.  pi.  33. 

Hence 


3Sq  piea0  anti  IpieatJitigiof, 

Sid,  30 i.  Hence  it  is  faid  to  be  a  rule,  that  when  any  thing  pleaded  fj>e- 

cially  by  the  defendant,  is  directly  contrary  to  the  matter  in  the 
declaration,  fuch  plea  is  not  good  without  a  traverfe  ;  yet  it  is  in 
the  election  of  the  other  party  to  waive  t:he  advantage  thereof,  or 
demur  thereupon. 

Cto.Crjr.  The  inducement  to  the  traverfe  ought  to  be  (a)  fufBcient  in 

P\'A:r   V    matter. 

{a)  AifOj  It 

is  faid  to  be  a  rulf,  that  nothing  can  be  an  inducement  to  a  traverfe  but  fuch  a  thing  as  is  traverfable. 
zLeon.  32.^frManwood.  [In  general,  the  inducement  to  a  traveife  cannot  be  traverfed  :  it  ought, 
Bowever,  to  be  ;Vch,  as,  if  ?rue,  will  defeat  the  title  of  theo-^her  party  ;  othciwife  it  amounts  to  a  negative 
pregnant.     jP^r  Parker,  C.  B    Park,  131.] 

3  Mod.  320.       A  traverfe  ought  not  ^o  be  taken  h]3l  where  the  thing  traverfed 

(\Tha^      is(^)ifluable.  ■      ■     -     ' 

matter  of  \.  /.      . 

J£*.l-«  <***«. i-icl aw  cannot  be  traverfed,  Yelv.  200.  nor  where  part  is  iratterof  law,  and  part  matter  of  fift.^  Mod.  55. 
M,  UrC.o-«j^  f  Kence,  in  an  information  in  nature  of  a  ^ua  toarxanto,  i/.J  defendint  made  title  under  the  conftitution  of 
tts^^*.  tA,*-*.  -^oniton,  and  ihen  traverfed  the  ufurpation  :  the  Attorney-Genera:,  without  taking  any  notice  of  the  title, 
[X._j^  a!2iA^-  joined  iliue  on  the  traverfe;  and  it  was  holden  to  be  ilJ^  becaufe  the  ufer  being  aomitted  by  the  defend-' 
Jili^iZi  twL  *"^'s  making  tide,  ih»  ufurpation  was  a  matter  of  law,  not  tp  be  fent  to  a  jury.  Rex  v.  Blagd'-r  ,  Pafch. 
(0  |2xvc«J  VfC«.  '  ^^°-  '^"•^''  i"  ^  Str.  841,— But  ma.tier  of  law  connedled  v^ith  fad  is  clearly  traverfable;  as  (nU-..  in  /ee^ 
,J^^^  •llaeT.®''  '"  *3il.  Ewer  V.  Moile,  Yelv.  140,  ftmony,  Raft.  Entr.  53a.  a.  right  of  a  county  to  repair  a  bridge, 
^^       »U         2  Lev.  1 12.  right  taprcfenttoa  churcK.     Groceis' Company  v.  Archbiibopof  Canterbwry,  3  Wilf.  234. 

2  Bl.  Rep.  776.;!  ; 

Cro.  Jac.  And  therefore,  where  in  ejectment  upon  a  leafe  made  by  E.  J* 

T\'  :^d-n  ^^^  defendant  pleaded,  that  before  E- J.  had  any  thing  to  do,  &c. 

V.  Lull."  ^  -i^i-  J-  was  feifed  in  fee,  after  v/hofe  death  the  land  defcended  to 

[In  this  his  heir,  and  that  E.  entered  and  was  feifed  by  abatement ;  the 

cordin'o'to  plaintiff  replied,  and  confeffed  the  feifin  of  M.,  but  faid,  that  he 

Yeverwn,  dcvifed  it  in  fee  to  E.  J.  who  entered  j  abfque  hoc^  that  E.  J.  was 

th?  court  feifed  by  abatement ;  upon  demurrer,   this  was  held  to  be  an  ill 

the 'atverfe  traverfe  ;  for  the  plaintiff  had   confeffed    the  fcifin  of  M,    and 

ought  to  avoided  it  by  the  devife,  and  therefore  ought  not  to  have  tra- 

purfue  the  verfed  the  abatement ;  for  having  derived  a  good  title  by  the  de- 

ordJ°^ea  ^'^^^  °^  ^^  leffbr,  it  is  an  argument  that  he  entered  lawfully,  and 

traverfed.  it  was  that  alone  that  was  iffuable,  and  not  the  abatement  5  there- 

"^'^h"^*^  fore  it  was  ill  to  traverfe  that,  becaufe  it  muft  never  be  taken, 

^jy'bgtoo'^  but  where  the  thing  traverfed  is  ifluable. 

ftrift,  and  it  may  be  not  necelTary  to  follow  the  veiy  words  of  tl^c  plea ;  yet,  moft  certainly  the  traverfe 
mutt  be  ad  idem,  it  muft  be  the  fame  with  the  plea  in  effeft  ard  fubflance ;  thus,  where  in  trefpafs,  a 
plea  alleged  the  injury  to  be  in  confcqucnce  of  cutting  a  beam,  the  lepiication,  traveiiing  its  being 
pievious,  was  adjudged  ill.     Humphreys  v.  Church.man,    Ca.  temp.  Hardw,  285. J 

(f)  2  Sand.  The  traverfe  is  regularly  to  be  taken  to  the  (c)  moft  material 
RoU^Re  P^^i"^^  alleged  by  the  other  party,  and  is  not  to  be  (d)  multifarious, 
23^.*  bat  to  a  fmgle  point. 

fer  njide  hifia.     {^d)  3  Lev.  40,  41. 

Hard.  317.  But  any  part  of  what  the  defendant  (^)  makes  his  title  is  tra- 
de^'e^drnt  vcrfablc  ;  as,  if  in  trefpafs  the  defendant  allege  a  feifin  in  fee  in 
cannot  tra-  J-  ^•■,  and  a  dcmife  to  himfelfj  the  plaintiff  may  traverfe  either 
\erfe  a  mat-  the  fcifm  in  fee,  or  the  dcmife,  at  his  election. 

ter  not  al- 
leged  in    the  declaration.     2  Vent.  79.       2  Lutw.  1560.  1480.     But,  if  the  plaintiff  aiJign  fevera] 
breaches,  the  dufendanc  may  iraverfe  any  of  them.     Salk.  138, 

Alfo, 
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Alfo,  when  the  defendant  traverfeth  any  part  of  the  plaintiff's  Vaugh.  8. 
count  or  declaration  in  a  quare  impedity  it  ought  to  be  fuch  part  as 
is  inconfiflent  with  the  defendant's  title,  and  being  found  againft 
the  plaintiff,  abfolutely  deftroys  his  title  ;  if  it  do  not  fo,  however 
inconfiftent  it  be  with  the  defendant's  title,  the  traverfe  is  not  • 
well  taken. 

It  is  laid  down-as  a  general  rule  in  all  the  books  which  fpeak  of  But  for  the 
this  matter,  that  there  cannot  be  a  traverfe  upon  a  traverfe,  that  J^5hu'°ene- 
pleadings  and  proceedings  may  not  be  endlefs ;  for  if  that  were  ^i      ^^"  ' 


ru;e. 


permitted,  each  party  might  go  on  traverfing  ad  infinitum.  -vide  infra. 

An  iffue  joined  upon  an  ab/qut'  hoc  ought  to  have  an  (a)  afSrm-  Co.Lit  126. 
ative  after  it.  pL^of"** 

S.  p.  admitted  to  be  the  general  rule  ;  but  the  court  feemed  to  th'nk,  that  where  an  abjque  hoc  comprifss 
the  whole  matter  generally,  a  aifque  tali  cauja,  it  may  conclude  {£f  de  hoc  fonit fe  fuper  patriam -,  but 
where  it  only  traverfes  a  particular  matter,  as  abJ^ue  tali  warranto,  &c.  it  ought  to  be  averred.  7  Mod. 
105.  L.  P,  [Although  it  is  a  general  rule  that  a  traverfe  muft  conclude  with  a  verincation,  yet  it  may, 
and  when  it  comprifes  the  whole  fubftance  of  the  plea,  it  ought  to  conclude  to  the  country.  Boyce  v. 
Whitaker,  Dougl.  96.  Haywood  v.  Davies,  i  Salk  4.  Rob'ni^n  v.  Railey,  i  Burr.  316.  Smith 
V.  Dovers,  Dougl.  428.     Hedges  v.  Sandon,  2  Term  Rep.  4.39.  J 

In  affault  and  battery,  the  defendant  pleaded  a  releafe  of  all  3  Mod.  203. 
anions,  ^V.  The  plaintiff  replied,  that  the  releafe  was  gotten  by 
durefs,  ^r.  TKe  defendant  rejoined,  and  (hewed  caufe  why  it 
was  not  gotten  by  durefs  j  ab/que  hscy  that  it  was  voluntary,  et 
hoc  petit  quod  inquiratur  per  patriam  :  upon  this  iffue  the  caufe  was 
tried,  and  the  plaintiff  had  a  verdidl ;  and  it  was  moved  in  arrefl 
of  judgment,  that  he  ought  not  to  conclude  to  the  country  after  a 
traverle ;  becaufe  a  traverfe  itfelf  is  negative,  and  therefore  the 
defendant  ought  to  have  joined  iffue  in  the  affirmative  :  it  was  ad- 
mitted, that  if  iffue  had  been  joined  before  the  traverfe,  it  might 
have  been  helped  by  the  ftatute  of  jeofails ;  but  not  being  fo  in 
this  cafe,  the  judgment  was  arrefted. 

If  the  defendant's  plea  be  in  the  negative,  the  plaintiff  need  not  Palm.  511. 
traverfe  it,  for  a  negative  cannot  be  traverfed ;  and  therefore,  if  1^°/-  5°- 
an  executor  or  heir  m  debt,  for  a  debt  due  by  the  teltator  or  an-  ,„-^^  g  co, ' 
ceftor  of  the  defendant,  pleads  no  affets,  or  rie/ts  per  defcent  pm-  Mary  ship. 
ter,  &c.,  the  plaintiff,  without  traverfmg  the  prater y  may  reply  ''^^'SJ 
generally  affets  ultroy  without  faying  what,  or  where  they  are.       Dorcheft'er 

V.  Web.     Hob.  104.   Yelv.  165. 

But  for  the  fuller  explication  of  this  matter  we  Ihail  confider 
more  particularly : 

2.  In  what  Cafes  a  Traverfe  is  permitted. 

It  hath  been  held,  on  the  16  H.  8.  c-  3.  for  payment  of  tenths,  Cro.  Eifz. 
which  enafls,  That  after  default  and  certificate  made  thereof  to  the  ^°^^  ^^ 
court,  under  the  feal  of  the  bifhopy  the  benefice  fij all  be  void ^  that  the   Moor,  c4(. 
party  may  traverfe   fuch  certificate:   for  herein  the  bifliop  ails  91^   Savil, 

in:  -A  cafe  63. 

only  as  an  orhcer,  not  as  a  judge.  ■* 

But,  if,  on  a  trial  of  general  baftardy,  the  party  be  certified  a  Roll.Abr, 
baftartl  by  the  ordinary,  fuch  certificate  cannot  be  traverfed  ;  for  3  *• 
herein  the  ordinary  afts  as  judge;  and  fuch  certificate  Ihall  bind 
perpetually  the  perfon  certified  a  baftard,  though  he  was  not  party 
to  the  fuit  i  as  all  peribns  are  ellopped  to  fpeak  againft  the  memo- 
rial 
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tial  of  any  judicatory,  becaufe  the  a£l  of  the  publick  judicatory, 

under  which  any  perlon  lives,  is  his  own  a6l ;  and  were  they  not 

thus  bound,  there  might  be  contradi£lion  in  certificates. 

4Mod.  lo.        If  upon  a  judgment  obtained  by -^.  he  fues  out  z  fcire  facias ^ 

Whitrong      upon  which  J.  S.  is  returned  tertenant,  he  cannot  traverfe  this 

fa)  ThYta    rctum  of  the  (a)  IherifF. 

lher';fF's  return  of  a  refcous  cannot  be  traverfed.     Dyer,  212.     Cro.  Eliz.  780. 

Hawk  P.C.  On  the  ftatutes  againft   forcible  entries  and  detainers,  it  hath 

c.  64.  been  holden,  that  one  juftice  of  peace  may  make  a  record  of  a 

Forcible^  forcible  detainer,  and  tliat  fuch  record  is  not  traverfable  ;  becaufe 

Entry  and  the  juftice  of  peace  in  making  thereof  a6ls  not  as  a  minifter,  but 

Detainer.  ^g  ^  judge. 

Carth.  74-  ^t  hath  been  held,  that  prefentments  in  the  quarter  feflions  of 
butforthis  the  peace,  and  even  in  B.  i?.,  are  traverfable  j  and  that  if  it  be  fo 
Wf  Ha.vk.    ■    courts  fuperior  to  the  leet,  a  fortiori .  it  muft  be  fo  in  prefent- 

P.  C.  c.  70.  *  '      J  '  I 

§  72.  8^      ments  at  the  leet. 

2  Hawk.  P.  C.  c   II. 

a  Hawk.  It  is  held,   that  wherever  an  efcape  is  finable,  the  prefentment 

p.  C.  c.  19.  pf  jj  jg  traverfable  •,  but  where  the  offence  is  amerciabie  only,  there 
*  Yet  there  the  prefentment  is  of  itfelf  conclufive,  fuch  amerciaments  being 
are  cafes        reckoned  among  thofe  minima  de  quibus  non  curat  lek  *. 

where  thefe 

are  traverfable,  or  their  truth  cilled  in  quellion  — F'erhaps  in  ail  cafes,  by  removing  them  into  B.  R. 
or  by  pleading  to  adlions  brought  on  theai  for  recovery  of  the  ameicianients  j  or  where  there  is  a  diftrefs 
and  replevin. 

Butforthis  It  is  held  by  feme  opinions,  that  an  inquifition  taken  by  the  co- 
•vidt  title       roner  fuper  i)ifum  corporis  cannot  be  traverfed  :  alfo,  in  refpe£l  to 

Coroner  •• 

letter  (D).  ^^^^  high  credit  which  the  law  gives  to  an  inquifition  found  before 
a  coroner,  it  hath  been  held,  that  if  an  inquifition  finds  that  a 
perfon  has  been  fiain,  and  that  J.  S.  hath  fled,  he  forfeits  his 
goods  and  chattels  ;  the  coroner's  inqueft  being  of  that  folemnitjr. 
as  not  to  be  traverfable. 
Roll.  Rep.  The  probate  of  a  will  is  not  traverfable  ;  and  herein  it  is  fettled, 
126.  s  Roll,  |.|^„j.  jj^g  ecclefiafiical  courts  havin?  the  probate  of  wills,  they,  as 

Abr,  2QQ.  ....  .  ' 

Hard.  1^*1.    incident  to  fuch  jurifdi^lion,   have  power  to  determine  all  thofe 
Rayin.AcS.  matters  that  are  neceffary  to  tlie  authenticating  of  fuch  tefiament: 
therefore,  if  the  feal  of  the  ordinary  appears,  it  cannot  be  fug- 
gefted,  or  given  in  evidence  in  the  common  law  courts,  that  the 
will  was  forged,  or  that  the  teftator  was  iwn  cojnpos,  or  that  ano- 
ther perfon  was  executor ;  for  of  thefe  they  had  proper  jurifdic- 
tion,  and  the  remedy  muil  be  by  appeal. 
Dyer,  254.         If  the  ordinary  refufe  a  perfon  prefented  to  him  for  caufe,  fuch 
Goiiidf.351.  gjjyfe  Js  traverfable,  and  fhall  be  tried  by  the  metropolitan,  if  the 
c  Co.  \i.      party  be  living,  but  if  dead,  by  a  jury  ;  for  though  the  bifhop  be 
h'iitide       judge  in  examining,  yet,  as  his  proceedings  are  not  of  record,  the 
^'■^^^'  Fo       caufe  of  refufal  is  traverfable. 

Cafes,  S5.  .  • 

3  Lev,  313. 

Wjtkins  [Ii"'  fl'^bt  on  a  bail-bond,  the  defendant  traverfed  the  arrefl  of 

V.  Barry,       the   principal ;  and   on   demurrer,  judgment  was   given   for  the 
1  Str.  444.    piaiiitifj'j  for  otherwife  this  would  be  a  way  to  avoid  all  bail-bonds 
Fkzgerai!,    that  aic  civjlly  taken,  without  expofing  the  party  by  an  arreft.] 
/i.6.3.  s.P. 

'X,  In 
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3.  In  what  Cafes  a  Traverfe  Is  necelTary. 

Herein  it  is  laid  down  as  a  general  rule,  that  where  the  matter  Lutw.  381. 
alleged  by  the  defendant  in  his  plea  is  contrary  to  the  matter  fet 
forth  in  the  declaration,  there  muft  be   a  traverfe  or  denial  of 
fuch  matter  fet  forth  in  the  declaration.     So,  if  the  replication 
contradifts  the   matter   alleged  in  the   plea,  ^c.  [a),  as,  where  {a)  Cro. 
the  defendant  alleges  feifin  in  one  from  whom  he  claimeth,  the  ^'"-  3°* 
plaintiff  cannot  allege  feifin  in  another  from  whom  he  claimeth, 
"without  traverfing,  confefruig,  or  avoiding   the  feiGn  alleged  by 
the  defendant. 

So,  if  it  be  alleged  by  the  defendant,  that  the  party  died  feifed  5H,  7.  n, 
in  fee,  and  the  plaintiff  allege  that  he  died  feifed  in  tail,   he  muft  ^''   ^'^"^• 
traverfe  the  dying  feifed  in  fee  (^),  becaufe  two  affirmatives  can-  Dylrl^jia. 
not  make  an  illue.  b.  s.  P.    {i>)  Leon.  7S.  s.  p. 

The  omifTion  of  a  traverfe,  where  necefrary,is  matter  of  fub-  2 Mod.  60. 
ftance  ;  and  therefore,  where  in  trefpafs  for  taking  his  horfe  tiie  ^?^  "' 
defendant  pleaded,  that  he  was  feifed  of  fuch  lands,  and  entitled  ^  ^.^-^^  ' 
himfelf  to  an  heriot ;  the  plaintiff  replied,  that  another  perfon  Cro,  jac. 
was  jointly  feifed  with  the  defendant,  et  hoc  paratus  ejl  verificare;  ^^^'v'^^lp: 
on  demurrer  It  was  adjudged  for  the  defendant,  becaufe  the  plain-  having  faid 
tiff  ought  to  have  traverfed  the  fole  felfm.  enough  in 

his  cafe  to 
avoid  the  bar,  if  he  had  traverfed  it  alfo  it  would  make  his  replication  naught.     Et  -vide  i  Leon.  43-  \. 
that  a  traverfe  is  but  matter  of  form,  and  the  want  thereof  fhall  not  prejudice  the  other  party  in  point 
of  judgment ;  but  the  judges  ought  to  judge  upon  the  fub'.tance,  and  not  upon  the  manner  or  form  of 
pleading  j  vS"  vide  title  Amendment  and  Jeofail. 

Where  a  man  confelVes  and  avoids,  he  needs  not  traverfe  ;  but,  aMcd.  i6?. 
where  in  ajfumpjit  againft  the  defendant  as  executor,  he  pleaded  ^'•'^i^'^^^'^"*- 
that  the  teftator  made  J.  S.  executor,  who  proved  the  will,  and 
took  upon  him  the  execution  thereof,  and  concluded  in  abatement; 
Iiere,  becaufe  he  had  not  traverfed,  aafque  boCf  that  he  was  exe- 
cutor, or  adminiflered  as  executor,  it  was  adjudged  againft 
him. 

When  a  malefeafance  is  laid  to  the  defendant's  charge,  he  Cro.  Eli*, 
ought  exprefsly  to  traverfe  it,  and  not  to  anfwer  it  by  argument;  ^^*' 
but  in  wafte  the  defendant  may   fay   it  was  ruinous,    without 
anfwering  exprefsly  to  the  wafle  :  fo,  in   cafe  of  an  innkeeper, 
he  may  allege  a  robbery,  without  traverfing  it  was  by  his  de- 
fault. 

In  debt  for  rent,  the  plaintiff  declared  on  a  leafe  of  four  acres  Sand.  to6. 
of  land  at  5  /.  rent,  and  for  rent  arrear  he  brought  the  a6lion  :  ^^^,^\\ 
the  defendant  pleaded  to  part  nil  debet ^  and  to  the  refidue,  that  the  21^^.467? 
leafe  was  of  the  faid  four  acres,  and  of  one  acre  more,   and  that  Lev.  263. 
before  the  rent  was  arrear,  the  plaintiff  entered  into   the   fifth  5^^^"  '• 
acre  :  on  which  the  plaintiff  demurs ;  and   the  reafon  fliev/n  on 
the  argument  was,  for  that  he  did  not  traverfe,  that  he  demifed 
four  acres  only.     But  on  the  other  fide  it  was  faid  for  the  defend- 
ant, that  the  traverfe  ought  to  come  on  the  plaintiff's   part,  viz, 
he  ought  in  hia  replication  to  have  maintained  the  Ic-ife  inthe  de- 
claration. 
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clatation,  and  have  traverfed,  that  he  demifed  the  fifth  acre.     To 
which  it  was  anfwered,   that  that  would  be  a  departure  from  his 
declaration,  and  therefore  the  traverfe  ought  to  have  been  on  the 
defendant's  part  j  for  when  he  pleads  another  leafe  than  that  up- 
on which  the  plaintiff  declared,  he  ought  to  traverfe  the  leafe  ori 
which  the   plaintiff  declared,  viz.  to  plead  the  leafe  of  the  fifth 
acre,  ahfqiie  hoc,  that  he  demifed  the  four  acres  only ;  and  fo  held 
the  court,  and  gave  judgment  for  the  plaintiff. 
Veiit  2TI,        In  an  action  againfl  a  (heriff  for  an  efcape,  the  plaintiff  declared, 
*^7-   ^"^      that  the  defenuant  being  (her iff  of  Surry  voluntarily  fuffered  J.  S. 
fefi  cde.     whom  he  r.ad  in  execution  to  efcape,  the  defendant  protefting,  that 
Lutw.  3S1.    he  did  nor  let  nim  voluntarily  efcape,  pleaded,  that  he  took  him  upon 
r^h'^'^^o    ^"^^^  purfuit.     To  which  it  was  demurred;  becaufe  he  did  not 
s.  P.  ad-   "  traverfe  the  voluntary  efcape  :  and  refolved  for  the  defendant  •,  it 
judged.         being  impertinent  for  the  plaintiff  to  allege  it,  and  no  ways  ne- 
^'  '^'1'        ceflary  to  his  a£lion ;  and  it  being  out  of  time  to  fet  it  forth  in 
657''      *      *^^  declaration,  being  a  matter  that  ought  to  come  in  m  the  re- 
plication.    And  per  Ha/e,   C.  J.— It  is  like  leaping  before   one 
comes  to  the  ftile ;  as,  in  debt  upon  a  bond,  the  plaintiff  (hould 
declare,  that  at  the  time  of  the  fealing  and  delivery  of  the  bond  the 
defendant  was  of  full  age,  and  the  defendant  fliould  plead  deins 
a^e,  without  traverfing  the  plaintiff's  allegation. 
Lutw.  ^St.        But  in  debt  by  the  gentlemen  ufhers  of  the  king  for  a  fee  of 
Duppa&      ^  i^  jye  to  them  from  one  who  had  received  the  degree  of  knight- 
ph'ens.    '     hood,  they  declared,  that  time  out  of  mind  they  had  ufed  to  re- 
ceive a  fee  of  5  /.  of  every  perfon  who  voluntarily  and  without 
compulfion  had  received  the  degree  ©f  a  knight,   I3C.     The  de- 
fendant pleaded,  that  he  had  taken  the  degree  In  fole  obedience 
to  the  king ;  but  becaufe  he  had  not  traverfed  ahfque  hoc,  quod  def, 
recepit  vel  fufcepit  grndum  military  voluntarie  tsf  Jtne  ccmpulftone,  it 
was  adjudged  for  the  plaintiff;  for  the  voluntary  acceptance  of 
honour,  without  compulfion,  is  of  the  effence  of  the  adlion,  and 
not  like  the  aforefaid  cafe  of  an  efcape. 
Dyer,  66.  b.       In  account  againft  one  as  bailiff  of  a  manor  fuch  a  year,  It  Is  a 
p'-  'S*          good  plea,  that  J.  S.  was  his  bailiff  that  year  ;  but  there,  he  muft 

traverfe  that  he  himfelf  was  not. 
Dyer, 66.  b.       So,  in  efcape  againft  a  gaoler  be  may  plead,  that  the  prifon  was 
broken  open  by  the  king's  enemies,  or  that  it  was  burnt  by  fud- 
den  fire ;  but  then  he  muft  traverfe,  that  the  efcape  was  not  in 
other  manner,  or  as  the  plaintiff  hath  alleged. 
Poph.  67.  If  in  trefpafs  the  defendant  entitles  himfelf  by  the  feoffment 

(j)  I  hat  ^^  ^  ftranger,  and  the  plaintiff  replies  and  maintains  that  the  fame 
parties  ill  ftranger  did  enfeoff  him,  this  cannot  be  a  good  iffue  (a)  without 
pleading        a  tr-av«¥fe  of  the  feoffment  alleged  to  be  made  to  the  defendant, 

vary  in  the — 

cftate  alleged,  or  in  the  quantity  thereof,  there  ought  to  be  a  traverfe.     Yelv.  140. 

Stile,  150,         In  affault  and  battery  the  defendant  pleads  a  fpeclal  plea,  and 
193.  zio.     juftifies;   the  plaintiff  replies  de  ittjurid  fud  propria  i  upon  which 
iffue  is  joined,  and  a  verdi£t  for  the  plaintiff;  but  in  arreft  of  judg- 
ment it  was  held,  that  the  replication  was  not  good,   in  not  an- 
swering the  fpegial  matter  pleaded,  and  traverfing  abfque  tali  caufat 

fa 
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fo  that  an  iffue  might  be  joined  on  an  affirmative  and  negative ; 
and  therefore  the  court  ordered  a  repleader. 

If  in  covenant  for  payment  of  money  the  defendant  pleads,  Stlle,  373, 
that  he  was  at  iJJhon  in  Portugal  at  the  day  of  the  payment  of 
the  money  which  he  had  covenanted  to  pay,  the  plaintiff  may  re- 
ply, that  he  was  in  England)  without  a  traverfe,  ahjq^iie  hocy  that 
he  was  in  Portugal, 

If  accoClnt  be  brought  againfl  two,  and  one  of  them  plead  ne  Godb.  43. 
imques  fan  receiver;  this  is  good  without  a  traverfe,  that  he  and 
his  companion  were  receivers. 

If  in  trefpafs  for  chafing  his  ewes,  being  great  with  Iamb,  fo  ^Leon,  15^ 
as  by  driving  them  he  loft  his  lambs,  the  defendant  juftifies,  that  *Jnftea<lof 
they  were  damage-feafant,  and  that  therefore  he  drove  them  to  ftouWhlv^^ 
pound,  l^c;  this  is  naught  without  a  traverfe*;  for  though  he  might  pleaded  he 
take  and  drive  them  to  pound,  yet  this  (hould  have  been  without  ^^°"'^  ^^^ 
any  prejudice  to  them,  and  was  therefore  a  matter  traverAible.        d^""^as"lif- 

tle  damage  as  he  could,  and  there  would  not  have  been  any  occaiion  for  a  traverfe  j  nor  do  I  fee  what  tra- 
verfe could,  properly,  have  been  taken. 

If  there  are  two  prefcriptions,  one  pleaded  by  the  defendant  2  Leon.  209. 
by  way  of  bar,  the  other  fet  forth  by  the  plaintiff  in  his  replica-  that  one 
tlon,  without  any  traverfe  of  that  which  is  alleged  in  bar,  this  is  P''^'""'Pt'o" 

„     ,    1  ^  o  J>  pleaded 

n^^gnt.  .  .,  againftan. 

c>ther  Is  not  good  without  a  traverfe,  v'tde  Yelv.  217.    9  Co.  59.     a  Mod.  104.     Carth.  116. 

As,  where  in  trefpafs  for  cutting  oaks  the  defendant  pleads,  2  Leon.  209, 
that  he  was  feifed  of  a  m.effuage  in  fee,  and  prefcribes  to  have  ra-  ^^°'  ^"^^' 
tionab'ile  ejloverium  ad  libit,  capiend.  in  bofcis ;   the  plaintiff  replies,  ^*    ^'^  ^'^' 
that  the  locus  in  quo  was  within  the  foreft,  and  that  the  defendant 
and  all  thofe,   i^c.  habere  confueverunt  ratiotiabile  ejloverium^  Sec. 
per  liberationem  forejlarii :  upon  a  demurrer,  the  replication  was 
held  naught  j  becaufe  the  plaintiff  ought  to  have  pleaded  the  law 
of  the  foreft,  viz.  lex  forejla  talis  ejly  or  to  have  traverfed  the  de- 
fendant's prefcrlption,  and  not  to  have  fet  forth  another  prefcrip- 
tion  in  his  replication  without  a  traverfe. 

In  trefpafs  for  pulling  dov/n  his  hurdles  in  his  clofe,  the  defend-  4  Leon.  16. 
ant  juftified,  that  J.  S.  was  lord  of  the  manor  of  D.,  and  that  the  Rui'^brook 
faid  J.  5.,  and  all  thofe  whofe  eftate  he  had  in  the  faid  manor,  had  "•  ^"'"'"''"* 
a  free  courfe  for  their  (heep  in  the  place  where,  &c.y  and   that 
the  tenant  of  the  faid  clofe  could  not  there  ere£l  hurdles  v/ithout 
the  leave  of  the  lord  of  the  manor,  and  that  the  faid  j.  S.  let 
to  the  defendant  the  faid  manor,  and  becaufe  the  plaintiff  erefted 
hurdles  without  leave,  isfc.  in  the  faid  clofe  he  threw  them  down, 
as  it  was  lawful  for  him  to  do :  The  plaintiff  replied  of  his  own 
wrong,  without  caufe,  iffc.  and  it  was  held  an  ill  replication,  bs- 
caufe  the  plaintiff  had  not  traverfed  the  prefcription. 

4.  Whether  there  may  be  a  Traverfe  upon  a  Traverfe. 

It  is  laid  down  as  a  general  rule,  that  there  cannot  be  a  tra-  Co.  Lit, 
verfe  upon  a  traverfe  ;  becaufe  that  in  all  pleadings  whereupon  a 
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Hutt.  97.  traverfe  is  properly  taken,  the  iflue  is  clofed  *  ;  and  therefore  a 
Sana. 20.22.  t^-ayerfe  cannot  be  taken  on  a  traverfe,  for  a  traverfe  mud  be  of  a 

Vaugh.  62.  ...  ,    .^  111-  •      1    t-L  1  1    • 

xjon.  2i5.  material  pomt ;  and  it  to  the  declaration,  it  deliroys  the  plain- 

Cro.  Car.  tiff's  a<Stion  ;  if  to  the  bar,  it  deftroys  vi^hat  is  faid  in  avoidance 

*°FiJea    •  °^  ^^^  a£lion ;  and  if  to  the  replication,  what  was  faid  in  avoid- 

67.  n.       '  ance  of  the  bar,  ^Jic  de  ccsteris^  and,  confequently,  a  fubfequent 

(a)  That  traverfe  will  be  infignilicant ;  becaufe  [a)  when  a  material  tra- 

TraSbie'  ^'^^'^^  ^^  ^^^*^"'  ^^^^  ''"'^^  ^^"''^  confeffed. 

and  not  traverfc'd  ii- admitted -J- .     Salk.  91. -j- This  is  avoided  by  pro'ciVmg  again  ft  every  thing  the 

party  does  not  mean  to  admit :  chough  the  protttii:ion  does  not  put  the  adverfe  party  to  prove  what  h  lb 
protelted  againft,  where  iflue  is  taken  on  ano'her  point;  but  tlie  protellation  operates  as  an  exclulion  cf  a 
conclufion  ;  or,  in  other  wcrtls,  the  record  cannot,  33  to  the  points  proielled  againft,  be  ufcd  as  evidence 
againft  the  party  proteiting,  as  to  thofe  points ;  becaufe  by  piotefting  he  has  denied  them  :  had  he  not 
protefted,  thofe  points  might,  peihaps,  as  b  tween  the  fame  parties  in  another  fait  relative  to  the  fame 
rwatter,  be  confidered  as  adiritted  :  a;vd  ihc  party  protefiing  might  in  fuch  fubfequent  cau(e  find  it  necef- 
laiy  to  offer  an  iflue  on  fome  point  tiut  came  under  ihefrorjlj/idi  in  a  former  caufe. 

Hob.  104.  This  rule  Is  thus  laid  down  by  my  Lord  Hoharf^  that  regularly, 

whenfoever  a  traverfe  is  taken  apt  and  material  to  the  plaintiff's 
title,  the  plaintiff  is  bound  to  it,  and  cannot  for  the  fame  thing 
leave  it,  and  force  the  defendant  to  accept  another  traverfe  ten- 
dered by  him. 
aoH.  4.  2.    ,   But,  if  a  man  bring  an  nclinn  of  trefpafs  for  breaking  his  clofe 
\'^I''\'~^'    °"  '^  certain  day,  if  the  defendant  plead  a  releafe  of a6tions,  he 
Hob.  104.^    fliall  traverfe  all  trefpaffes  after;  if  a  feoffment,  he  fhall  traverfe 
all  trefpaffes  before ;  if  a  licence  for  once,  all  before  and  after  : 
and  in  thefe  cafes  the  plaintiff'  hath  it  in  his  choice  to  leave  the 
traverfe,  and  travtrfe  the   point  of  juftlfication,  Jf.   the  releafe, 
feoffment,  or  licence  ;  or  he  may  allege  a  trefpafs  before  or  after, 
and  fo  join  upon  the  traverfe  offered,  which  is  traverfe  after  a 
traverfe,  but  yet  is  not  according  to  the  rule,  a  traverfe  upon  a 
traverfe  to  the  felf-fame  point. 
Hcfb.  104.         So,  If  a  man  bring  an  aclion  of  waffe  for  the  fellisig  of  trees, 
and  lay  that  t!ie  leffee  felled  and  fold  them,   and  the  defendant 
confefs  that  he  felled  them,  but  fay,  that  he  bellowed  them  in 
repairing  the  houfe,  ahfqiie  hoc^  that  he  fold  them  ;  the  plaintiff  may 
reply  that  he  let  them  rot,  or  any  like  cafe  of  wafte,  ahfque  hoc^ 
that  he  employed  them  in  reparations ;  and  though  this  be  a  tra- 
verfe upon  a  traverfe,  and   directly  to  the  fame  thing,  yet  it  is 
out  of  the  above-mentioned  rule,  becaufe  the  traverfe  in  this  cafe 
was  not  material ;  for  the  plaintiff  might  have  declared  of  the 
ielling  only,  and  the  other  point  was  mere  furplufage. 
Poph,  107.         If  affauit  and  falfe  imprifonment  be  laid  in  London,  and  the  de- 
Cro.  Ehz.      fendant  plead  a  fpecial  jultification  in  {]))  another  county,  with  a 
Moor, •?'-o.    traverfe  or  rt^//e /j(?r,  &c.  the  plaintiff  may  maintain  his  atlion, 
S.  c.  Para-  and  traverfe  the  fpecial  matter  alleged  by  the  defendant,  though 
Verraid*        ^^^^  ^^  ^  travcrfe  upon  a  traverfe  ;  for  as  the  matter  alleged  by 
aLutw.'        the  defendant  may  be  falfe,  it  would  be  unreafonable  by  fuch 
1437- s.C.    falfity  to  ouft  the  plaintiff"  of  the  liberty  the  law  gives  him,  of 
li'ke^'Dotnf      laying  hls  a6lion  in  the  proper  county  where  the  caufe  arifes. 

adjudged,  Cro.  Eliz.  99.  S.  P.  adjudged.  (^)  There  never  fhall  be  a  traverfe  upon  a  traverfe,  but  where  the 
traverfe  in  the  bar  tiikes  from  the  plaintiff  the  liberty  of  his  adticn  for  the  place  or  time,  or  fuch  like;  fer 
•^b^ie,  the  plajntift'may  mjintain  his  adiion  for  the  place  or  tiire^  and  may  traver.fe  the  inducement  to  the' 

travel  fe. 


Ui\ti'k,  and  needs  not  to  join  with  ths  drferdant  in  the  traverfe,  but  at  his  pleafure  may  do  the  one  c:r 
the  other:  but,  whin  the  iaducement  is  made  and  concluded  with  a  traverfe  of  a  title  fliewn  by  the  plaintiS', 
there,  the  plaintifTis  enforced  to  maintain  his  tiilcj  and  not  to  traverfe  the  inducement  to  the  traverfe. 
Cro.  Car.  105.     aLutw.  1630.  S.  P. 

In  trefpafs,  the  defendant  juftlfies  his  entry  by  the  command  of  Cro.  Car. 
y.  S.     PlaintiiF  replies,    and  fliews  that  j.  S.  was  felfed  in  fee,  5^^-  '^hom 
and  let  unto  him  at  will,  and  traverfeth  the  command  of  J.  S.  "'     ^""°* 
The  defendant  maintains  his  plea,  that  y.  S.  commanded  him  to 
enter,  and  that  he  entered  by  his  command,  and   traverfeth  the 
leafe  at  will;  and  it  being  hereupon  demurred,  it  was  adjudged 
for  the  plaintiff,  that  the  command  is  traverfable,  and  that  there- 
fore the  defendant's  rejoinder  to  make  a  traverfe  upon  a  traverfe 
is  not  good. 

Where  one  traverfes  a  thing  which  he  had  before  confefled  and  Carth,  i56. 
avoided,  this  is  merely  form,  and  aided  upon  a  general  demurrer ;  ^  Lutw. 
for  the  other  party  might  traverfe  that  traverfe,  and  alfo  the  in-  '  ^^* 
ducement  to  it. 

Where  to  an  indictment  for  not  repairing  a  bridge  the  defend-  2  Lev.  112. 
ants  plead,  that  ^.  5.  ought  to  repair  the  bridge  mentioned  in  ^"^•^+p*^ 
the  indictment,  and  take   a  traverfe  to  the  charge  againft  them-  c\-i.\'s'' 
felves  •,  the  Attorney-General  in  this  fpecial  cafe  may  take  a  tra- 
verfe upon  a  traverfe,  and   infill,  that  the  defendants  are  bound 
to  the  repairs,  and  traverfe  the  charge  alleged  agalnft  A.  B.y  and 
an  iflue  ought  to  be  taken  on    fuch    fecond  traverfe;    and  the 
Attorney-General  may  afterwards  furmife,  that  the  defendants  are 
bound  to  repair  it,  and  then  the  whole  matter  fliall  be  tried  by  an 
indifferent  jury. 

So,  though  regularly  a  common  perfon  cannot  take  a  traverfe  Vaugh.  62. 
upon  a  traverfe,  yet  the  king  by  his  prerogative  may,  upon  a  title  ^|-  ^^°'^' 
difclofed  in  the  traverfe  of  the  party,  defert  his  own  title,  and  standf.  64. 
take  a  traverfe  to  fuch  matter  difclofed,  though  this  be  a  traverfe  for  this  -vids 
upon  a  traverfe.  "^'^^*  P""^" 

■•■  rogative. 

In  debt  on  an  obligation  conditioned  to  appear  on  a  bill  of  Lev.  192. 
Middle/ex^  returnable  die  Sabbati  prox.  poji  qiiinden.  Pafch.y  the  de-  S^^"*^-  ^-oj 
fendant  pleads,  that  he  was  arrelled  on  a  bill  returnable  die  Vene-  ^  Keb.  94. 
rix,  and  pleads  the  ftatute  of  23  H.  6.  c.  9.  and  that  the  bond  was  105-  s.  c. 
%Vitx\  for  eafe  and  favour.     The  plaintiff  replies,  that  he  was  taken 
on  a  bill  returnable  die  Sabbati^  and  not  die  Veneris.     The  defend- 
ant rejoins,  that  he  was  taken  by  virtue  of  a  bill  returnable  die 
Veneris,  abfqiie  hoc,  that  he  was  taken  by  virtue  of  a  bill  returnable 
die  Sabbati;  on  which  the  plaintiff  demurred :  and  it  was  argued, 
that  the  rejoinder  was  ill,  and  a  traverfe  upon  a  traverfe ;  for 
when  the  plaintiff  replied,  that  he  was  taken  by  a  bill  returnable 
die  Sabbati  ^  non  die  Veneris^  the  ^  non  die  Veneris  was  a  traverfe, 
whereon  the  defendant  might  have  joined,  and  taken  iflue.     On 
the  other  fide  it  was  argued,  that  the  tif  non  was  not  any  traverfe, 
at  leaft  not  a  formal  traverfe,  or  fuch  as  the  books  mention,  that 
a  traverfe  cannot  be  taken  on  a  traverfe  ;  and  to  have  joined  ifTue 
on  the  Ss'  non  die  Veneris  would  have  made  an  immaterial  ilTue  ;  fox 
it  matters  not  whether  he  were  taken  by  virtue  of  a  bill  returnable 
die  Vencriij  or  not :  for  if  he  were  not  arrefted  on  a  bill  returnable 
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/       die  Sabbati,  tlie  bond  is  void  by  the  ftatute  ;  but,  if  he  were  taker! 
on  a  bill  returnable  die  Sabbati,  it  is  good,  for  that  only  is  traverf- 
able  and  triable ;  and  fo  held  the  court. 
Carth.  99,         In  debt  upon  a  fpecialty  for  200/.,  which  was  to  this  efFecSl,  fT, 
ICO.  Crofle  cj^j^^  defendant  did  declare  from  his  heart  before  Gody  that  he  hadiahen 
the  plaintiff'  to  be  his  luifcy  mJJje  had  taken  him  for  her  hufbaud ;  and 
the  more  to  confirm  the faid  plaintiff ^  that  he  had  no  difgn  bnt  to  per^ 
form  his  promife  aforefaidy  he   {the  faid  defendant)  obliged  himfelf  by 
the  fame  deed  to  pay  unto  the  plaintiff  200  1.  if  he  fioould  happen  to  hefo 
hafe  as  to  be  ivcrfe  than  his  word;  and  that  if  he  did  not  pay  it  ivhen 
'demanded^  fJje  {the  plaintiff)  fJ:otild  have  good  right  tofue  and  recover 
it  by  laiVi  Sec.     The  breach  afiigned  was,   that  fhe  had  tendered 
herfelf  to   marry  the  defendant,  but  that  he  refufed,  and  after- 
wards married  another  woman,  per  quod  actio  accrevit.     The  de- 
fendant pleaded,  that  he,  after  the  making  of  the  aforefaid  writing, 
ahtulit  fe  to  marry  the  plaintiff,  and  (he  refufed  ;  abfque  hoc,  that  he 
refufed  to  take  her  for  his  wife  before  flie  had  refufed  to  take  him 
for  her  hufband.     The  plaintiff  replied,  that  flie  tendered  herfelf 
to  marry  the  defendant,  and  he  refufed,  abfque  hoc,  that  the  de- 
fendant offered  himfelf  to  marry  the  plaintiff;  b'  hoc,   &c.     And 
upon  a  demurrer  to  this  replication,  it  was  infided  for  the  de* 
fendant,  that  the  traverfe  in  it  was  ill  •,  becaufe  fhe  had  traverfed 
that  which  was  the  inducement  of  tlie  traverfe  in  the  bar,  fo  that 
it  is  a  traverfe  upon  a  traverfe,  which  the  law  will  not  allow  •,   be- 
fides,  the  words  of  this  deed  are  in  prafenti,  and  not  executory, 
but  declaratory  of  an  adl  executed.     On  the  other  fide  it  was 
argued,  that  the  words  in  this  deed  are  fufRcient  to  create  a  cen- 
tral, and  that  of  the  higheft  nature,  for  God  is  called  as  a  wit- 
nefstoitj  and  thefe  words  cannot  import  any  other  fenfe,  but 
only  a  contrail  to  marry  the  plaintiff:  that  the  traverfe  in  the  bar 
3S  ill,  becaufe  it  is  too  large ;  for  the  defendant  had   traverfed 
more  than  was  alleged  in  the  declaration ;  ff.  abfque  hoc,  that  he 
had  refufed  to  take  the  plaintiff  for  his  wife  before  (he  had  refufed 
to  take  him  for  her  hufband,  fo  that  he  intended  to  make  this  cir- 
cumflance  of  time  parcel  of  the  iffue ;  whereas  there   is  no  fuch 
circumflance  alleged  in  the  declaration,  nor  any  afhrmation,  that 
the  defendant  had  refufed  before  the  plaintiff  had  refufed ;   and 
therefore,  becaufe  the  traverfe  in  the  bar  was  idle  and  frivolous, 
the  plaintiff  might  well  traverfe  the  fubffance  of  the  matter  of  the 
bar ;  and  of  this  opinion  was  the  court,  as  well  to  the  pleading  as 
to  the  matter  in  law. 
raycr,  &c-       [In  trefpafs  for  fifhing  in  the  plaintiff's  fifhery,  the  defendant 
t^Rkhatd-   P^^3^"^<^»  ^h^t  the  place  in  queflion  is  an  arm  of  the  fea,  in  which 
fon,VTerm  cvcry  fubjed  has  a  right  to  fifh :  the  plaintiff  in  his  rephcation 
Rep.  437.     claimed  an  exclufive  right  by  prefcription,  traverfing  the  general 
right :  the  defendant  in  his  rejoinder  infilling  upon  the  general 
right,  traverfed  the  prefcriptive  right   claimed  by  the  plaintiff. 
The  court  of  K.  B.  held,  that  the  defendant  ought  to  have  taken 
iffue  on  the  traverfe  in  the  replication,  and  not  to  have  traverfed 
the  prefcriptive  right  claimed  in  the  replication  •,  for  that  the  firfl 
travsrfe  was  a  material  one,  and  put  in  ilTue  the  true  queflion  in 
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difpute  between  the  parties.  But  this  judgment  was  reverfed  In 
the  Exchequer-chamber.  For  the  firft  traverfe  was  of  the  right  2H.BI. 
of  a//  the  king's  fubjecls  to  filh  in  an  arm  of  the  fe.i,  dated  by  the  ^^^' 
defendants ;  but  this  was  clearly  a  bad  and  an  immaterial  traverfe, 
for  it  was  not  only  a  traverfe  of  an  inference  of  law,  but  it  was  fo 
taken,  that  if  at  the  trial  it  had  been  proved,  that  it  was  the  fepa- 
rate  right  of  others,  and  not  of  the  plaintiff,  the  iHue  muft  have 
been  found  for  tke  plaintiff,  not  only  without  his  being  obliged  to 
prove  either  pofleffion  or  right,  but  where  in  fail  he  had  neither 
pofTeffion  nor  right.  An  immaterial  traverfe  may  be  pafTed  over, 
and  the  matter  of  the  inducement  traverfed  j  which  had  been  pro- 
perly done  by  the  defendant  in  this  cafe. 

In  prohibition,  for  that  the  defendants  had  petitioned  the  court  King  v. 
of  common  council,  complaining  of  an  undue  eledlion  of  the  So^ton, 
plaintiff  as  a  common  council  man,  which  court  had  no  jurifdic-  [  Br?p'c 
tion  therein,  the  jurifditlion  belonging  to  the  court  of  mayor  and  9S.  S.  c. 
aldermen,  the  defendant  pleaded,  that  the  common  council  have 
the  jurifdidlion,  ahfque  hocj  that  the  jurifdiclion  is  in  the  court  of 
mayor  and  aldermen  :  the  plaintiff  replied,  that  the  common  coun- 
cil have  it  not,  and  concluded  to  the  country.     The  defendants 
demurred,  and  fhewed  for  caufe,  that  the  replication  is  a  de- 
parture, and  that  the  plaintiff  ought  to  have  taken  iffue  on  the 
traverfe.     But  per  curiam — The   traverfe  is  immaterial ;  for  what 
is  the  ground  of  fending  a  prohibition  ?    Not  becaufe  the  court  of 
aldermen  have  a  right,   but  becaufe  the  common  council  have 
none  j  and  therefore  the  traverfe  which  would  avoid  trying  the 
right  of  the  common  council,  and  bring  that  of  the  court  of  alder- 
men in  queflion,  is  immaterial.     And  where  the  flrfl  traverfe  is 
immaterial,  that  is,  where  it   will  not  put  the  proper  point  in 
iffue,  there  may  be  a  traverfe  upon  that  traverfe. 

In  quare  impedit  by  the  king,  for  the  next  tarn  of  a  living  void  Rex  v. 
by  promotion,  the  defendant  pleaded,  that  the  crov/n  prefented  Archbi/hop 
jD.,  who  is  fince  dead,  and  that  he  himfelf  is  parfon  imparfonee,  2,s,-r.  s-. * 
and  concluded  with  a  traverfe,  that  the  church  is  flill  vacant  by 
the  promotion.     This  plea  is   a   full  confefTion  and   avoidance, 
without  the  traverfe ;  which  for  that  reafon  is  immaterial,  and 
therefore  may  be  pafl'ed  over. 

In  quare  impedit^  the  plaintiffs  entitled  themfelves  to  the  advow-  Thrale  v. 
fon  in  queflion,  as  executors  and  devifees  in  truil  under  the  will  of  ^''^j'P  °^ 
Caleb  LomaXf  whom  the  declaration  flated  to  have  been  feifed  in   ,  h.  gi' 
fee  of  the  advowfon,  and  to  have  prefented  on  a  former  avoid-  376. 
ance.     The  defendant  in  one  of  his  pleas  ftated  a  title  to  the  ad- 
vowfon in  one  £l/isj  who  prefented  in  1680;  that  lil/rs  conveyed 
it  to  Killigrew;  that  Killigrew  diivlfed  it  to  his  wife  Lacy  for  her 
life ;  and  that  the  reverfion  on  the  death  of  Kil/igrew  defcended 
to  his  three  daughters  in  coparcenary.     It  then  Hated  an  avoid- 
ance during  the  life  of  Lucy  the  widow,  and   a  prefentation   by 
Lomax  the  father  of  the  teflator,  ufurping  on  Lucy.     It  then  flated, 
that  the  living  again  became  vacant  afc;r  the  death  oi  Lucy,  by  the 
refignation  of  the  then  incumbent  Rom  ley,  and  that  the  crown  by 
ufurpation  on  the  right  of  the  eldefl  c  iparcensr  prefented  again 

Cc  3  the 


390  ^M0  arttJ  pleatjing0» 

the  fame  clerk.  It  then  ftated  an  avoidance  by  the  death  of  thai 
-^  prefentee,  and  another  prefentation  on  that  avoidance  by  LomaXf 
ufurping  on  the  right  of  the  fecond  coparcener.  A  title  vi'as  then 
deduced  at  confiderable  length  to  the  defendant,  from  the  fecond 
and  third  coparcener,  concluding  with  a  claim  to  prefent  on  the 
exifting  vacancy,  in  the  third  turn.  The  replication  to  this  plea 
flated  a  purchafe  by  Lotnax  of  the  right  of  Lucy  tlie  widow,  and  a 
prefentation  to  the  advowfon  made  by  him  during  the  life  of  Z-z/rj, 
on  an  avoidance  then  happening.  It  then  fet  forth  a  fine,  levied 
by  the  three  coparceners  of  the  advowfon,  and  a  conveyance  to 
Lomax  under  that  fine  ;  and  concluded,  that  the  refignation  of 
Romtuy  was  fraudulent  and  without  notice,  and  traverfed,  that  up- 
on that  refignation  it  belonged  to  the  eldefl  coparcener  to  prefent. 
In  the  rejoinder  to  this  replication  the  defendant  traverfed  the 
line  J  upon  which  the  plaintiff  demurred  fpecially,  alleging  as  a 
defe£l  in  the  rejoinder,  that  there  was  a  traverfe  upon  a  traverfe. 
But  the  court  held,  that  the  traverfe  in  the  replication  was  an 
immaterial  traverfe,  and  being  fuch,  the  defendants  were  at  li~ 
berty  to  pafs  it  byj  and  therefore  the  rejoinder  was  good. J 

5.  To  what  Point  the  Traverfe  fhall  be  taken ;  and  therein, 
what  Matters  are  traverfable,  and  of  the  Manner  of  taking 
thereof. 

2  Sand.  5.  Herein  the  general  rule  is,  That  the  traverfe  muft  be  taken  to 
^^'  ^R°i'i  ^^"^^  material  point  alleged  by  the  adverfe  party,  which,  if  found 
^ep^'^ss"  fo^  ^^"^  ^^°  takes  it,  abfolutely  deftroys  the  adverfe  party's  right. 
Carter,  2 1 7.  by  (hewing,  that  he  hath  none  in  manner  and  form  as  he  hath 
\ITa  tr^a'-  ^^''^g^'^  J  ^"*^  being  to  the  [a)  principal  point  alleged,  puts  an  end 
^erfe  ihouM    to  the  matter. 

be  always  of  fuch  part,  as,  if  found  for  the  defendant,  deftroys  the  plaintiff's  action.     Comb.  321. 

Poph.  161.  If  in  covenant  on  a  charter-party  the  plaintiff  declares,  that 
Lajch.  iz.  ypQj^  jj^g  ^jpjg  going  with  the  next  fair  wind,  t5c.  he  the  defends 
Benrfi.  116.  ant  Ihould  pay  fo  much;  the  defendant  by  way  of  traverfe  fays, 
Palm.  397.  that  the  (hip  did  not  go  with  the  firft  fair  wind ;  this  is  an  ill 
Lbie  v^°"'  traverfe,  not  being  to  the  principal  point,  or  gift  of  the  action, 
ciobery.  which  is  the  going  of  the  (liip,  and  not  the  nature  of  the  wind. 
Lutw. 935.  A  traverfe  mufl  be  taken  to  fome  matter  alleged;  and  there- 
'5^?'  fore,  where  in  falfe  imprifonment  the  defendant  juilified  by  pro- 

cefs  out  of  an  inferior  court,  and  the  plaintiff  replied,  that  the 
caufe  of  action  accrued  out  of  the  jurifdidion,  abfque  hoc,  that  it 
accrued  v/ithin  the  jurifdidion,  the  traverfe  is  ill,  being  of  a  mat- 
ter not  alleged  before  ;  but  it  was  held,  that  this  being  only  an 
immaterial  traverfe,  no  advantage  could  be  taken  of  it  on  a  gene- 
ral  demurrer,  and  that  then  the  refidue  of  the  replication  ihould 
(land  good. 
Sand.  2 J.  If  any  thing  in  the  count  be  traverfed,  it  muft  be  fuch  part  as, 

Show^'plri    ^^  ^^"^»  ^^  confiftent  with  the  defendant's  title  ;  and  if  falfe,  or 
Cal'Iio-j.    found  againft  the  plaintiff',  doth  abfolutely  deftroy  his  title;  nay, 
if  the  traverfe  leaves  no  title  in  the  plaintiff,  then  it  is  good, 
•^vhatever  comes  of  the  defendant's,        ■ 

In 
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In  a  fare  facias  agalnft  A.  and  his  wife,  reciting,  that  the  wife  Cro.  Car. 
dtim  fola  ftiit  recovered  in  the  King's  Bench,  in  an  action  upon  the  S^^-  Yf"/ 
cafe,  26/.  13  s.  4^.  for  damages  and  cofis,  and  had  execution  of  ^  ^^["* 
thefe  damages,  and  is  thereof  poflefTed ;  and  whereas  afterwards 
the  faid  judgment  was  removed  by  writ  of  error  into  the  Exche- 
quer-chamber, and  there  reverfed,  and  reftltution  awarded ;  and 
afterwards  fhe  took  the  faid  A.  to  hulhand  :  The  plaintiff  there- 
upon brought  this  writ  to  have  reftltution.  The  defendant  pleaded, 
that  after  the  reverfal  had,  and  before  the  purchafe  of  this  writ, 
he  paid  to  the  plaintiff  the  faid  debt  and  cods  of  16 1.  13  /.  4^. 
obfqiie  hocy  that  they  Turt  poffjfionati  of  the  faid  money  prout :  And 
upon  demurrer  the  plea  and  traverfe  were  both  held  ill ;  and,  ly?. 
Three  judges  held  the  plea  111,  becaufe  it  is  grounded  and  affirmed 
againft  a  record  ;  for  a  payment  being  againft  matter  of  record 
cannot  be  a  difcharge,  unlefs  by  a  matter  of  record,      id/y,  Ad- 
mitting it  a  good  plea,  yet  it  is  ill  as  pleaded  ;  for  he  doth  not 
rely  upon  it,  but  traverfeth  that  which  is  not  material,  viz.  abjqi/e 
hocy  that  he  is  pojpfftoriatus ^  &c.  which  was  idly  alleged,  and  not 
material  or  traverfable  ;  and  by  this  traverfe  he  waives  his  plead-  immaterial'^ 
ing  of  the  payment,  which  being  [a)  fpecially  fliewn  for  caufe  of  traverfe  is 
demurrer,  the  demurrer  is  good  ;  ^wt  Berkley  helAy  that  payment  =*''^°^ '^X 
had  been  a  good  plea,  if  he  had  relied  thereupon;  becaufe  he  unlefs  u'be 
avers,    that    thereby    the    party  is  fatisfied  j  and  that  in  divers  fpeciaiy  de- 
cafes  matter  in  facl  may  he  pleaded  in  difcharge  -,  as,  in  debt  upon  ^""^Ve 
an  efcapCj  he  may  plead,  that  the  plaintiff  commanded  him  to  let  Yeiv!  151*. 
him  out  of  execution,  and  fuch  like,  is'c,  but  as  to  the  traverfe  he  Co.  Enc. 
conceived  it  ill;  and  therefore  agreed  with  the  other  juftices,  that   .q°'-'^'^* 
judgment  fhould  be  given  for  the  plaintiff.  2Lutw.22i. 

In  trefpafs  and  eje£lment  the  defendant  pleads,  that  the  plaintiff  Style,  344. 
diffeifed  J.  S.  of  the  land,  and  then  made  a  leafe  of  it  to  him,  ^"""^  ^'• 
and  that  afterwards  the  land  defcended  to  the  plaintiff.  The 
plaintiff  replies,  that  he  was  feifed  of  the  lands,  and  traverfeth 
the  diffeifin  on  J.  S.  And  on  demurrer,  for  that  he  ought  to  have 
traverfed  the  defcent,  and  not  the  diffelfm,  it  was  held  by  Rolhy 
C.J.  that  the  traverCng  the  diffeifin  makes  an  end  of  all,  and  was 
therefore  well  taken,  being  the  moft  material  matter,  although 
the  defcent  might  like  wife  have  been  traverfed. 

Trefpafs    upon    the    cafe  was  brought   by  bill  In  the  King's  Cro.  Car. 
Bench,  that   the  defendant's  father  held  of  him  fuch  lands  by  ^°i"y_  g^""* 
knight's  fervice,  and  died  In  his  homage,  his  heir  within  age,  and  ders. 
that  he  tendered  unto  him  a  convenient  marriage,  and  fliews  what,  *  wJiy  was 
l^c.y  and  demanded  of  him  the  value  of  the  marriage,  i^c.  The  de-  jertraverf-" 
f endznt  prote/lafulo  to  the  tenure,  pro  placito  traverfed  the  tender,  abiejftake.i 
CjV.;  and  hereupon  the  plaintiff  demurred  :  And  it  was  refolved  in  the  words 
that  the  plea  was  ill,  for  the  tender  is  not  traverfable  *.  deration* 

as,  if  the  n^arrlage  tendered  was  not  convenient  or  proper,  how  could  the  pbint'iT  be  entitled  to  re- 
cover ? 

If  the  plaintiff'  in  his  replication  fets  forth  a  grant  of  copyhold  Ye!v.  122-^ 
lands  fuch  a  day,  and  by  fuch  a  fenefchal;  and  the  defendant  by  ^'ijxander.' 
way  of  rejoinder  maintains  his  bar,  and  traverfcs  the  grant  to  the 
defendant  the  faid  dav,  and  by  the  faid  fenechal,  the  traverfe  is 
■  '  C  c  4  ill  i 
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*  He  might  111 ;  'for  tlie  principal  point  is  the  grant,  which  may  be  at  another 
^'r!d^the      court  and  day,  and  by  another  fenefchal,  and  yet  good  *. 

grant,  in  manner  zndjornif  Sec, 

Ydv.  122.  If  a  feoifment  by  deed  fuch  a  day  be  pleaded,  there  can  be  no 
traverfe  to  the  day,  becaufe  the  eftate  paffes  by  livery,  and  not  by 

the  deed. 
6Co.24,as-  A  difference  hath  been  taken  between  pleading  a  feoffment  and 
Cro.  Eiiz.  ^  grant  of  a  particular  eftate  ;  that  in  the  firft  cafe,  if  the  other 
55°'.  He-'  will  entitle  himfelf  by  an  elder  feoffment,  he  ought  to  traverfe, 
Jyar's  cafe,  but  not  in  the  laft  cafe  ;  becaufe  a  man  may  come  to  a  fee-fimple 
V^Q^'^-"^'  by  divers  means,  viz.  by  diffeifin  and  tort,  or  by  lawful  means ; 
-arid  held  '  and  therefore,  when  one  entitles  himfelf  to  a  particular  eftate 
to  be  only  by  an  elder  grant,  he  fhall  not  traverfe  the  laft  grant,  but  fhall 
ai'dS'b^'the  ^°^V^^  ^^^^  Other  to  fhew  by  what  title  he  claims  it  after  the  elder 
ayEliJ.        grant  f._ 

c.  5.  -f-  The  party  having  the  elder  grant  may  confefs  the  other,  and  avoid  its  efFefts,  by  /hewing 
his  own  5  and  if  made  by  a  different  grantor,  he  iTiould  fhew  that  befoie  fuch  other  grantor  h^d  any 
thing  in,  &c.  his  grantor  was  feifed,  &c.  and  made  fuch  elder  grant. 

Marc.  21.  •  A  man  pleaded  a  defcent  of  a  copyhold  In  fee  ;  the  defendant, 
to  take  away  the  defcent,  pleaded,  that  the  anceftor  did  furrender 
to  the  ufe  of  another,  abfque  hocy  that  the  copyholder  died  feifed  : 
And  the  opinion  of  the  court  was,  that  it  was  no  good  traverfe ; 
becaufe  he  traverfed  that  which  needed  not  to  be  traverfed ;  for 
being  copyhold,  and  having  pleaded  a  furrender  of  it,  the  party 
cannot  have  it  again,  if  not  by  furrender,  as  in  Hcllyar''s  cafe 
Jupra ;  for  as  none  can  have  a  leafe  for  years  but  by  lawful  con- 
vey ance,  fo  none  can  have  a  copyhoid  eftate  if  not  by  fur- 
render. 

Doa.  pi.  In  tre{pafs  the  defendant  pleads,   that  A.  was  feifed,  and  en-. 

365-  feoffed  B.  who  enfeoffed  C.  who  enfeoffed  D.  whofe   eftate  the 

S.  p!*  and      defendant  hath  ;  in  this  cafe  the  plaintiff  may  traverfe  which  of 

that  where     the  feoffments  he  pleafes. 

there  are  feveral  material  things  alleged,  it  is  in  the  eleiSion  of  the  p:irty  to  traverfe  which  he  pleafes. 

Sid.  227.  If  in  trefpafs  or  cafe  the  plaintiff  declares  that  J.  S.  was  feifed 

Fkftecs  ^^  ^^^»  ^"*^  made  a  leafe  to  him,  and  the  defendant  pleads  that 
y.  N.  was  feifed  in  fee,  and  leafed  to  him,  ^c;  this  feifin  of 
y.  N.  fhall  be  intended  by  diffeifin,  for  he  ought  to  have  tra- 
verfed the  feifin  of  J.  S.  and  faid,  that  long  before  fuch  a  one 
was  feifed,  isfc. 
Cro.  Jac.  In  trefpafs  the  defendant  pleads,  that  long  before  the  trefpafs 

'^•|.  one  James  Stephens  was  feifed  in  fee,  and  izEHz,  enfeoffed  Tko- 

Rep.  362.  »^<7-f  Norwood  to  the  ufe  of  James  Baker  and  Mary  his  wife,  and 
s.  c.  the  heirs  of  their  bodies;  and  that  they  had  iflue  Henry  Baker  ^ 

J:  V  ^'  and  died  feifed,  which  defcended  unto  him,  and  from  him  to  his 
£iackman.       -  '  ,-n-r        1        i-ir  i-  1 

three  daughters,  anti  juliines  by  their  leaie,  and  gives  colour  to 

the  plaintilF:  the  plaintiff  replies,  that  long  time  before  the  tref- 
pafs Sir  Thomas  Tyrrel  was  feifed  in  fee,  and  gave  it  to  JSdiuard 
Baker  and  Joan  his  wife,  and  the  heirs  male  of  their  bodies,  and 
that  they  had  iiiue  the  faid  James  Baker  and  the  plaintiff;  and  that 
jfarnes  had  iliUe  Henrys  and  died,  which  Henry  died  without  iffue 

6  male ; 
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male ;  wherefore  he  as  heir  male  entered,  and  that  the  defendant 
committed  the  trefpafs,  isfc,  and  traverfeth  the  feifm  in  fee  alleged 
in  James  Stephens ;  whereupon  the  defendant  demurs,  and  fliews 
that  he  traverfeth  the  feifin  in  fee  of  James  Stephens^  whereas  he 
ought  to  have  traverfed  the  gift  in  tail,  which  is  the  principal  matter 
of  the  bar ;  but  the  court  held  that  it  was  in  his  eleftion  to  tra- 
verfe  the  one  or  the  other. 

Where  by  the  {a)  inducement  or  conveyance  to  the  adian  the  Dyer,  121. 
defendant  is  oufted  of  his  {b)  law,  there,  the  defendant  may  as  ^^^^^p 
well  traverfe  the  conveyance  as  the  gift  of  the  aQion.  (if  But,* 

where  a  diffeifm  is  alleged  by  way  of  conveyance  to  the  title  or  pcfieflion  of  the  plaintiff,  it  need  not  be 
traverfed.  Dyer,  635.  b.  pi.  34.  [b)  V/here  the  conveyance  to  the  adlion  is  that  which  doth  entitle 
the  plaintiff  to  ihe  adtion,  it  may  well  be  traverfed  if  the  defendant  cannot  wage  his  law  ;  otherwife, 
where  he  may  wage  his  law.     Cro.  Eliz.  169.  201.  S.P. 

In  ajfumpfity  fuppofing  that  fuch  a  day  4  Jac.  upon  an  account  Cro.  Jac. 
betwixt  them,  the  defendant  was  found  in  arrear  in  fuch  a  fum,  ?34- 
and  aflumed  to  pay,  ^r.,  the  defendant  pleads  that  fuch  a  day  Buiri!  lo!' 
4.  Jac.  they  accounted,  and  then  he  was  found  in  arrear  fuch  a  s.c, 
fum  as  the  plaintiff  fuppofed,  and  that  the  fame  day  he  m.ade  an  ^^'^^^* 
obligation  for  the  payment  thereof,  and  traverfeth  that  any  other 
day  after  the  obligation  made  they  accounted  together  proutj  &c. : 
and  it  was  thereupon  demurred  ;  for  that  the  account  (which  is 
the  caufe  of  the  ajfimipfit)  is  not  traverfable,  nor  the  time,  for 
it  is  but  an  inducement  and  conveyance  to  the  aQion :  But  the 
court  held,  that  the  account  which  was  the  ground  of  the  prO' 
mife  was  well  traverfable  j  wherefore  it  was  adjudged  for  the 
defendant. 

It  is  faid,  that  the  confideratlon  of  a  promife  is  never  ti'averf-  Cro.  Eliz, 
able,  nor  allowed  to  be  traverfed,  but  it   is   the   promife  itfelf  ?,°^- 
which  is  traverfable.     But  herein  a  {c)  difference  is  taken  be-  ^"°  401?' 
tween  a  confideration  of  a  promife  which  is  executed,  and  a  con-  Carth.  S2. 
fideration  which  is  executory;  that  the  one  is  not  traverfable,  but  (^f^^® 

the  other  is.  between  a 

promife  upon  a  confideration  executed  and  executory  is,  that  in  that  executed  you  cannot  traverfe  the 
confideration  by  itfelf,  becaufe  it  is  paffed  and  incorporated,  and  coupled  with  the  promife.    Hob.  io6. 

In  trover  and  converfion  the  converfion  is  traverfable  ;  for  it  is  Cro.  Elit. 
the  fubftance  of  the  adlion,  and  the  tort  fuppofed  in  him,  and  V'^'\ 
fo  may  well  be  traverfed;  for  if  one  finds  goods,  but  doth  not  for  thiswise 

convert  them,  no  a6lion  lieth.  tit-  Trover  and  Converfion. 

[In  debt  for  an  annuity,  it  appeared  upon  oyer  of  the  deed,  that  Hope  v. 
the  defendant  covenanted  to  pay  it,  (if  the  fame  were  perfonally  ^^^"' 
demanded  by  the  plaintiff,)  whereupon  the  defendant  traverfed  the 
demand.  The  plaintiff  demurred :  z\^d  per  curiam — The  grant  is 
fubftantive,  and  fo  is  the  covenant  fuftantive,  and  the  demand  in 
this  adlion  is  not  traverfable,  whatever  it  might  have  been,  if  an 
action  had  been  brought  upon  the  covenant ;  but  we  think  it 
would  not  be  traverfable  in  that  cafe,  as  it  is  contained  in  a  pa- 
renthefis  in  the  deed.] 

In  debt  on  an  obligation  of  100/.  dated  12  Julii  10  Cat^,  i.  with  Cro,  Jac. 
condition  for  the  payment  of  58  /.  at  the  cud  of  fix  months ;  the  ^f '^ip,^  ^,^ 

defendant  whiticy.  * 
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defendant  pleads  the  ftatute  21  Jflt.  i.  {c  17.)  of  ufury  :  The 
plaintiff  replies  that  he  lent  the  50/.  for  a  year,  and  that  the  de- 
fendant fliould  pay  8  /.  for  the  forbearance  for  a  year  ;  and  that, 
by  the  fcrivener's  miilake,  it  was  made  payable  at  the  end  of  half 
^  year.  The  defendant  rejoins,  that  the  lending  was  only  for 
half  a  year,  and  that  he  was  to  pay  for  it  8  /.  for  that  time  ;  and 
traverfeth,  that  upon  the  faid  12  J wly  it  was  agreed  the  loan 
fhould  be  for  one  entire  year,  or  that  he  fliould  forbear  it  for  a 
whole  year.  It  was  held,  that  this  traverfe  in  the  rejoinder,  mak- 
ing the  day  parcel  of  the  ilTue,  was  ill ;  and  that  the  agreement 
only  was  traverfable. 

In  trefpafs  for  goods  carried  away,  or  battery,  or  falfe  imprifon- 
ment,  if  the  defendant  plead  that  he  is  not  guilty  in  the  man- 
ner as  the  plaintiff  fuppofes,  and  it  be  found  that  he  is  guilty  at 
another  day,  or  in  another  town  or  county  than  the  plaintiff  fup- 
pofes, yet  he  (hall  recovery  for  in  tranfitory  actions  the  defendant 
ihall  not  traverfe  the  county  or  town  where  the  fa£t  is  laid,  with- 
out fome  fpecial  caufe  of  juflification,  which  is  fo  local  that  it 
cannot  be  alleged  in  another  place ;  as,  where  a  conftable  of  a 
town  in  another  county  arrefts  a  man  for  a  breach  of  the  peace, 
in  which  cafe,  if  an  atlion  be  brought  againft  him,  he  fliall  tra- 
verfe the  county,  and  all  other  places,  faving  the  town  whereof 
he  is  conftable  [a) :  fo,  where  the  defendant  juftifies  for  damage- 
feafant,  iffc. 

In  falfe  imprifonment  far  imprifoning  him  at  Bri/Io/,  the  de- 
fendant juftifies,  for  that  he  arrefted  him  at  G/ouce/kr  by  virtue 
of  a  commiffion  of  rebellion,  al?fque  hoc^  that  he  was  not  guilty 
at  Brijlol ;  and  it  was  moved  that  the  traverfe  was  not  good,  the 
caufe  of  juftification  not  being  local,  and  therefore  he  might  have 
juftified  in  that  place  v.^here  the  a£lion  was  brought ;  otherwife, 
if  the  commiffion  had  been  to  arreft  him  at  Gloucejler  -,  and  of  this 
opinion  v.'as  ]Vray. 

In  trefpafs  for  an  affault  and  battery  laid  in  Londouy  the  defend- 
ant pleaded,  that  the  plaintiff  entered  into  his  houfe  in  Waltham 
in  the  county  of  Effex^  and  that  he  moUlter  matms  impofuit  to  put 
him  out  of  his  houfe,  ahfque  hocy  that  he  is  guilty  extra  JValtham  : 
and  this  was  held  a  good  traverfe,  the  caufe  of  juftification,  viz. 
the  defence  of  his  houfe,  being  local :  /ecus,  if  the  juftification 
had  been  perfonal  and  tranfitory,  and  fuch  as  might  have  been  al- 
leged in  any  place. 

In  trefpafs  laid  apud Ediiibridge  in  caniiat.  Cant,  for  killing  his  dog, 
the  defendant  pleaded  that  J.  S.  was  feifed  in  fee  of  a  warren  in 
D.  in  the  fame  county,  whereof  he  is  and  then  was  warrener, 
and  that  his  dog  was  divers  times  killing  conies  there,  and  there- 
fore, finding  him  there  tempore  quo,  &c.  running  at  conies,  he  there 
killed  him,  ahfaue  hoc,  &c.  that  he  is  guilty  apud  Editihridge  prout, 
&c.  And  on  demurrer  it  was  objecled,  that  he  had  traverfed  the 
place  only,  k^c,  and  had  not  traverfed  all  other  places :  But  the 
court  held,  that  the  traverfe  was  good,  his  caufe  of  juftification 
being  locai^  and  that  he  r.e:ded  not  allege  any  more  than  that 
place. 

Trefpafs 
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Trefpafs  of  aflauk,  battery,  and  wounding  in  London ;  the  de-  Cra.  Jac 
fendant  juftifies  in  the  county  of  Norfolk^  by  virtue  of  a  warrant  372- 
from  the  fheriff  of  Norfolk,  upon  a  writ  of  latitat,  qua  eji  eadcm  Woo'd'cock! 
tranfgrejjio,   &c.,   abfque  hoc,  that  he   is   guilty  m  London,  vel  alibi  Cro.  Eliz. 
extra  comitatum  Norf.     On  demurrer  one  objection  was,  that  he  ^^S-S.P, 
had  juftified  and  alfo  traverfed,  which  he  ought  not  to  have  done  ;*■''*  ^ 
But  the  court  held  it  well  enough  ;  for  the  juftification  being  in 
another  county,  the  county  wherein  the  aclion  is  brought  ought 
to  be  traverfed  ;  and   the  plaintiff  may  maintain  the  a£lion  and 
iflue,  if  he  will,  or  he  may  traverfe  the   defendant's  plea,  at  his 
eleftion. 

If  a  man  bring  an  aclion  of  trefpafs  for  breaking  his  clofe  on  Hob.  104. 
a  certain   day,   if  the   defendant  plead   a  releafe  of  adlions,   he  C^ft",  207. 
(hall  traverfe  all  trefpafles  after  •,  if  a  feoffment,  he  (hall  traverfe  sand^^^"'^" 
all  trefpafles  before  ;  if  a  licence,  all  before  and  after.  Lev.  -41. 

307-. 

2  MoJ.  58.     That  wh:re  the  juftification  %r^fi  to  a  time  and  place  not  allaged  by  the  pl'iatiff,  there 
muft  be  a  traverfe  of  bcth.  .       > 

V 

In  trefpafs  hid  to  be  done  i  May,  the  defendant  pleads  a  re-  ^Bulf.  209. 
leafe  made  to  him  i  Junii,   and  traverfes,  ahfqtie  hoc,  that  he  was  I^o"-Rep. 
guilty  at  any  other  time  after  the  firft  of  June  ;  and  this  was  held  Amfon  v.' 
an  ill  traverfe ;  for  the  day  not  being  material  in  trefpafs,  he  Waicot. 
ought  to  have  traverfed,  abfque  hocy  that  he  was  guilty  before  or 
after  i  Junii.  * 

If  in  trefpafs  for  entering  a  houfe  the  defendant  fays,   that  it  Cro.ElIz. 
was  the  freehold  of  J.  S.  and  juftifies  27  Eliz.,  a  year  before  the  ^7-  Higbam 
trefpafs  fappofed,   and  traverfes  the  time  before  21  Eliz.  but  fays  ^'    ^^"^  ' 
nothing  as  to  the  time  after  ;  yet  thditraverfe  is  good  ;  for  when 
he  pleads  his  freehold,  or  the  freehold  of  another,  it  fliall  be  in- 
tended fo  to  continue,  unlefs  the  contrary  be  fhewn,  and  there- 
fore no  need  of  traverfing  the  time  after. 

Herein  alfo  this  difference  hath  been  agreed,  that  where  a  gene-  Sid.  254, 
ral  aftion  is  brought,  in  which  the  time  is  not  material,  there,  Keb.eso. 
upon  a  traverfe  to  the  fact  charged  upon  the  defendant,  he  muft 
add  abfque  hoc,  that  he  was  guilty  either  before  or  after ;  but, 
where  the  thing  traverfed  is  not  to  the  point  of  the  a£lion,  (though 
the  cafe  may  be  fo,  that,  if  it  happened  before  or  after,  the  aftion 
might  have  Iain,)  the  party  need  not  add  abfque  hoc,  that  he  did  it 
before  or  after,  and  this,  v.'hether  the  traverfe  comes  in  of  the 
plaintiff's  part  or  the  defendant's. 

In  cafe  upon  feveral  promifes,  the  (latute  of  compofition  of  two  7  Mod,  16. 
thirds  was  pleaded  in  bar ;  but  the  plaintiff  (liewed  the  contract  to  ^^''"h  . 
have  been  fince  the  time  of  the  ftatute,  which  the  defendant  did 
not  traverfe  in  his  plea,  as  he  ought  to  have  done ;  and  therefore 
judgment  was  given  for  the  plaintiff";  for  if  you  vary  from  the 
time  in  the  declaration,  and  make  fuch  variance  material,  you 
ought  to  traverfe  the  time  in  the  declaration. 

Trefpafs  and  imprifonment  laid  the  firft  of  ATay,  i']Car.2.  Lev.  216. 
The  defendant  juftifies,  as  fheriff  of  Coventry,  to  arrefl  him  for  a  ^^."'  ^' " 
breach  of  the  peace  made  upon  him  in  the  execution  of  his  office, 
for  which  he  arretted  him,  and  carried  him  before  ihe  mayor  ;  and 

traverfed     *" 
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(«)  If  the 
traverfe  be 


traverfed  all  the  time  before  he  was  fhcrifF,  or  afterwards  *,  and 
the  traverfe  was  adjudged  good,  though  it  was  objefted  to  be 

narrow  than    tOO  (a)  large. 

jt  need,  being  to  the  prejudice  of  the  psrty,  no  jeofail.     2  Lev.  81.— —But,  where  the  traverfe  con- 
tains more  than  is  alleged  in  th;  breath,  it  is  not  good.     3  Lev.  167. 


Cro.  Eiiz. 
i66.    Wood 
V.  fiuits. 


3  Lev.  173. 

Bridgwater 
ViBythway. 


MorewoDd 
V.  W^ood, 
4.  Term 
Ksp.]57. 


Griffith  V. 
Williams, 
jWilf.  338. 


Palmer  v. 
£ltins, 
a,  Str.  817. 


If  in  eje<£tment  the  defendant  pleads  a  furrender  of  a  copyhold 
by  the  hands  of  J.  S.  then  fteward  of  the  manor,  and  ifTue  is 
joined,  abfque  hocy  that  he  was  fteward  ;  this  is  naught,  for  the 
traverfe  ought  to  be  general,  that  lie  did  not  furrender  j  for  if  he 
were  not  fteward,  the  furrender  is  void  :  fo,  of  a  furrender  pleaded 
into  the  hands  of  the  tenant  of  the  manor. 

In  battery,  the  defendant  pleads  a  judgment  obtained  by  A.  his 
father,  and  an  execution  thereupon,  whereon  the  goods  of  J.  S. 
were  taken  in  execution ;  and  that  the  plaintiff  affaulted  the  bai- 
liffs, and  would  have  refcued  the  goods  j  whereupon  in  aid  of  the 
bailiffs,  and  by  their  command,  the  defendant  mollit}r  inanus  im- 
pofuit  upon  the  plaintiff  to  prevent  his  refcue  of  the  goods.  The 
plaintiff  replied  De  injuridfud propridy  abfque  hoc^  that  the  defend- 
ant by  command  of  the  bailiffs,  and  in  aid  of  them,  to  prevent  a 
refcue  of  the  goods,  ^c.  whereupon  the  defendant  demurred  ge^ 
nerally  :  and  upon  argument  it  was  refolved,  ly?,  That  the  repli- 
cation in  traverfing  the  command-of  the  bailiffs  was  not  good,  for 
he  might  of  himfelf  do  that  to  prevent  the  refcue,  which  is  a  tort 
and  breach  of  the  peace,  idly^  The  defendant's  plea  is  ill,  for  the 
aftion  was  brought  as  for  a  battery  at  Z).,  and  the  defendant  jufti- 
fies  at  S.  in  the  fame  county,  whereas  the  bailiffs  have  authority 
through  the  whole  county,  and  therefore  the  caufe  of  juftification 
in  the  fame  county  not  local ;  fo  that  he  fliould  have  conformed 
and  juftified  in  the  fame  place,  being  the  fam.e  county  where  the 
plaintiff  declared ;  and  if  the  place  had  been  material,  he  ought 
to  have  traverfed  all  other  places  within  the  fame  county ;  ^  Jic 
qudcunque  via  data  the  plea  was  held  ill. 

[To  an  a£lion  of  trefpafs  in  the  common  called  A.  the  defend- 
ant pleaded  that  A.  and  B.  commons  lie  open  to  each  other,  and 
then  prefcribes  for  a  right  in  both  commons.  It  was  holden,  that 
the  plaintiff  could  not  traverfe  part  only  of  the  prefcriptive  right 
claimed  by  the  defendant,  the  prefcription  in  A.,  but  muft  tra- 
verfe the  whole  prefcription,  for  all  prefcviptions  are  entire ;  and 
when  they  are  pleaded,  the  adverfe  party  cannot  deny  a  part  only 
but  muft  cither  demur  or  traverfe  the  whole. 

To  an  a£l:ion  of  trefpafs  the  defendant  juftified,  under  a  pre- 
fcriptive right  to  a  duty,  and  alfo  a  prefcriptive  right  to  diftrain 
for  it.  The  plaintiff  traverfed  the  prefcription  for  the  duty,  but 
not  the  prefcriptive  right  to  diftrain  ;  and  upon  demurrer  for  that 
caufe,  the  replication  was  holden  good. 

To  an  a£lion  of  covenant  by  an  affignee  for  rent  arrear,  the  de- 
fendant pleaded,  that  the  leffor  made  a  conveyance  in  fee  before 
the  leafe,  and  traverfed,  that  he  was  afterwards  feifed  in  fee. 
This  traverfe  was  adjudged  to  be  bad  for  its  generality,  as  it 
tied  the  plaintiff  up  to  prove  an  eftata  in  fee,  when  any  other 
would  do.j  T 
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In  replevin  the  defendant  n^akes  conufance  as  balllfF  to  jf.  5.,  Salk.  107. 
plaintiff  pleads,  that  he   took  them  de  injuria  fud propria,  abfque  ^'J'.,. 
hoc^  that  he  was  bailiff  to  J.  5.     To  which  it  was  demurred :  v/pyn'e." 
and  after  argument  the  traverfe  was  held  to  be  well  taken;  and  {a)  For  this 
a  {a)  difference  obferved  between  an  adion  of  trefpafs  qiiare  clan-  *!^'  ^^^' 
fumf regit,   and  an  action  of  trefpafs  for  taking  cattle  or  replevin  :  RoU.Re'p. 
in  the  firft  cafe,  if  the  defendant  juftlfies  an  entry  into  the  clofe  by  46. 
command,   or  as  bailiff  to  one  in  whom  he  alleges  the  freehold  to  ygi^°""g^' 
be,  the  plaintiff  (hall  not  in  his  replication  traverfe  the  command;  Comb.  47!. 
becaufe  it  would  admit  the  truth  of  the  reft  of  the  plea,  viz.  that 
the  freehold  was  in  J.  S.  and  not  in  the  plaintiff;  which  would 
be  fufScient  to  bar  his  action,   whether  the  defendant  was  em- 
powered by  J.  S.  to  enter  or  not ;  for  it  is  not  material  that  the 
defendant  has  done  a  wrong  to  a  ftranger,   if  it  be  none  to  the 
plaintiff:  but  in  the  other  two  cafes,  if  the  defendant  juftifies 
taking  the  cattle  as  bailiff  to  J.  5.,  in  whom  he  lays  a  title  to  take 
them,  as  for  a  diftrefs,  or  other  caufe,  there,  it  may  be  material  to 
traverfe  the  command  or  authority  ;  for  though  J.  S.  had  right  to 
take  the  cattle,  yet  a  ftranger  who  had  no  authority  from  him, 
will  be  liable ;  fo  that  both  parts  of  the  defendant's  plea  in  this 
cafe  muft  be  true,  and  therefore  an  anfwer  to  any  part  is  fuffi- 
cient :  fo,  in  trefpafs  for  taking  goods ;  aliier,  in  trefpafs  quare 
claiifum  f regit. 

In  replevin  the  defendant  made  conufance  as  bailiff  of  J.  5.  for  sLev.ig. 
a  rent-charge  ;  the  plaintiff  in  bar  fays,  that  he  took  the  diftrefs  5'^''^°"  ** 
without  the  privity  or  command  of  J.  S.,  and  that  luch  a  day        " 
after  the  diftrefs  J.  S.   came  firft  to  have  notice,  ^  deadvocavit 
captiones pradiclas  :  the  defendant  demurred  generally.     Et per  cur. 
— The  bar  is  naught,  for  he  lliould  have  traverfed  his  being  bai- 
liff;  and  he  was  ruled  to  replead  accordingly,  and  to  mend  his 
bar,  paying  cofts,  and  go  to  trial  upon  iffue,  bailiff  or  not. 

If  on  a  prefentment  for  not  repairing  a  highway,  it  is  alleged,  aSand.  i€o. 
that  the  defendant  is  chargeable  ratione  temira  quarundom  terraru7n  ^^^  ^• 
par  cell.  diBtz  peci<£  terr£y  Sec.  dicta  commiwi  alt  a  via  regia  iiicliif.  ^ 
incrochiat. ;  the  traverfing  the  ratione  teniim  is  fufficient,  without 
anfwering  to  the  encroachment,  being  the  principal  point  to  be 
traverfed. 

A  traverfe  muft  be  taken  to  fome  matter  alleged ;  and  there-  Lutw.  935. 
fore  where  In  falfe  imprifonment  the  defendant  juftified  byprocefs  /|5*^J, 
out  of  an  inferior  court,   and  the  plaintiff  replied,  that  the  caufe  matter'^of 
of  aclion  accrued  out  of  the  \\x:\\^\Q(\Qri^ahj'que  hoc^  that  it  accrued  fuppofa!  is 
within  the  jurifdidlion ;  the  traverfe  was  adjudged  ill,  being  of  a  "big'"^"^" 
matter  not  {b)  alleged  before  ;  but  it  was  held,  that  this  being  only  an  jnore  is 
immaterial  traverfe,  no  advantage  could  be  taken  of  it  on  a  general  maiter  ai- 
demurrer,  and  that  then  the  refidue  of  the  replication  (hould  l^^^\°2^ 

'  *  due  time, 

ftand  good.  norm:i:ier 

immaterially  alleged.     7.  Salk.  62S.  pL  z,  Ld,  Raym.  34.9 But  whaterer  is  neceffirily  ur.-.er- 

flood,  intended,  and  implied,  is  traverfable,  as  much  as  if  it  were  expr^fled.     2  SjIIc.  629-  pi- 6. 

In  cafe  againft  a  ftieriff  for  taking  infufiicient  bail  to  the  intent  Sid.  96. 
to  deceive  him  of  his  deUt ;  the  ic)  intention  t  >  deceive  is  not  tra-  '^'^^^^\ 

'  ^  •  matter  or 

Terfubly.  inrendmcrt 

is  not  traverfable.     S^yle,  3'i3.     Leon,  50,  6- P.     IJer  c  .ufe  of  fuT'cinn.     3  Bulfl.  i^'-^.. 

lu 
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Show. 271.        Ill  eje£lment,  ancient  demefne  was  pleaded  in  bar;  plaintiff" 

replied,  that  the  lands  are  pleadable  at  common  law,  and  traverf- 

ed,  that  the  tenements  are  parcel  de  antiquo  dotninico ;  and  it  was 

adjudged  ill  on  demurrer  •,  becaufe  he  (hould  have  traverfed,  that 

the  manor  Was  ancient  demefne,  orj  that  thefe  tenements  were 

held  of  the  manor. 

a)  That  In  an  a£lion  of  [a]  covenant  a  perfon  cannot  take  a  traverfe  iti 

where  the      mitigation  of  damages,  but  muft  help  himfelf  upon  [b)  evidence  ; 

isfpeciai,      ^"^  ^^^  traverfe  muft  be  to  the  {c)  point  of  the  adlion  :   as,  in  co- 

the  defend-    venant  for  payment   of  rent,  the   plaintiff  fays,  that  there  were 

ant  /hall        {cvtn  ycars'  rent  behind ;  the  defendant  cannot  traverfe  two  of 

to  traverfe      thcfc  ycars  being  behind,  but  muft  plead  covenants  perfortned  *. 

the  fpecial 

matter.     Carth.  82.       [b)  That  In  many  cafes  the  matter  may  be  fpecially  traverfed;  which  probably 

might  have  been  given  in  evidence  upon  the  general  iflue.     Carth.  8a.      [c)  In  trefpafs,  that  which 

comes  under  the  ita  qiwjy  for  aggravation  of  damages,  need  not  be  traverfed.      Lev.  203. *  How 

can  he  plead  covenants  performed,  whether  rent  is  or  is  not  in  arrear  ? If  there  is  not  any  lent  in 

arrear,  the  defendant  fhou'd  plead   rent   not    in   arrear. if  rent  is  in  arrear,  he  ftiould  move  the 

court  to  ftay  proceedings,  on  payment  of  all  rent  in  arrear,  and  cofts  :   If  there   is  any  other  breach 
of  covenant  affigned,  plaintiff  may  go  on  for  that. 

lev.  193.  In  debt  on  a  judgment  obtained  i  Mny^   ia  Car.  2.  before  the 

^'''"S,^'  mayor  and  bailiffs  of  Noriuich,  at  a  court  then  held  according  to 

{d]  That  it  the  cuftom  of  the  faid  city,  the  defendant  pleads,  that  the  court 

would  have  there,  according  to  the  cullom,  ^c.  is  held  before  the   mayor, 

after  vxrdta  "klT'^^  ^°^i  t^^^t  he  recovered  at  the  court  held  the  faid  i  May^  be- 

rfob.  244..  fore  the  mayor  and  bailiffs,  according  to  the  faid  cuftom.     And 

Hutt.  20.  upon  {d)  demurrer,  the  traverfe  was  held  ill  in  traverfing  a  matter 

verfemifft  of  rccord  which  is  not  to  be  tried  per  paisy  and  in  [e)  joining  the 

rotbemuU  matter  of  the  cuftom,  which  is  triable /xr^.^zV,  with  the  matter  of 

tifarioas,  record  ;  but  he  ought  to  have  pleaded  iwl  tiel  record,  which  would 

ilngie" point.  ^''■^'^  made  an  end  of  all,  or  that  there  was  not  any  fuch  cuftoni, 

3  Lev.  40,  and  have  tx'itA  it  per  pais  :  it  was  likewife  held,  that  making  the 

^^T"^""^'  <^'^y  parcel  of  the  iffuc  made  the  traverfe  ill. 

verfe  mud  ' 

EOt  be  implicated.     Skin.  63,  G4. 

2  Lev.  174.  Debt  upon  an  obligation  to  the  fheriff,  conditioned  to  appear 
Cutler!"  oclahis  Martini  ad  rejpondend.^  S:c.  Defendant  pleaded  the  ftatutc 
23  H.  6.  c.  9.  and  that  he  was  taken  and  imprifoned  virtitte  brevis 
retorn.  qninden.  Martini^  and  that  the  obligation  was  taken  for  eafc 
and  favour.  The  plaintiff  replied,  Atiter  brief  retorn.  ociahis  Alar- 
tiniy  and  that  he  was  taken  and  imprifoned  upon  that,  ahfque  hoc, 
that  lie  was  in  prifon  virtute  brevis  retorn.  qiii/idena  Martini.  The 
defendant  demurred  generally.  Saunders  argued.  That  the  tra- 
verfe was  ill  and  immaterial ;  for  it  matters  not  whether  the  writ 
was  returnable  quindena  Martini,  or  not,  but  he  fhould  have  con- 
cluded ^/ />£?£• /^r^/wj- ^  Tw/^fr^^r^,  and  left  the  defendant  to  tra- 
verfe the  writ  returni'ble  oFtabis  Martini ;  and  upon  this  traverfe 
no  good  iffue  can  be  taken ;  for  it  is  not  material  whether  any- 
writ  was  returnable  quindena  Martini,  or  not ;  the  only  material 
thing  to  maintain  the  goodnefs  of  the  obligation  is  this,  that  the 
writ  was  returnable  o^abis  Martini.  Sed  per  curiam -"li  tlie 
traverfe  be  immaterial,  the  defendant  waiving  that  fhould 
have  traverfed  the  writ's  being  returnable  ociabis  Martini;  but 

the 
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tlie  traverfe  is  well  enough  in  this  cafe,  it  beinjy  talcen  to  the 
mofl;  material  thing  pleaded  in  bar  to  avoid  the  obligation.  They 
therefore  gave  judgment  for  the  plaintiff. 

In  debt  on  a  bond  made  by  a  prifoner  to  an  under-fheriff,  con-  Comb.  245, 
ditioned  to  pay  60/.,  the  defendant  pleads  the  fliatute  2^  H.  6.  ly°^.^J/ 
c.  9.  of  flieriffs'  bonds,  and  that  this  bond  was  made  for  eafe  and 
favour,  and  fo  void  by  the  ftatute.  The  plaintiff  replies,  that  it 
was  for  the  better  fecurity  of  money  due  to  himfelf,  and  traverfeth 
the  eafe  and  favour:  and  herein  it  was  adjudged  for  the  defend- 
ant; for  though  the  traverfe  be  good,  yet  the  inducement  being- 
ill,  in  not  faying  that  it  was  pro  bono  ^  vcro  dtbiiOy  the  plaintiff 
cannot  recover. 

If  in  an  a£lion  on  the  cafe  for  flopping  three  windows,  the  de-  Yelv.  zz^, 
fendant  iuftifies  tlie  (lopping  of  two  of  them,   and  traverfes  the  c"'?'  ^lo' 

/-,  ■       ^     r    1  •      T  1  r     •     -11     r        1-1  Sand.  268. 

iropping  ot  three  windows;  the  traverie  is  ill,  tor  the  inducement  s.c. cited, 
goes  only  to  part,  viz.  the  (lopping  of  two  windows  ;  and  yet  the  a"d  like 
traverfe  goes  to  all  three,  which  ought  not  to  be  ;  for  if  the  de-  ^^j^gj"*" 
fendant  had  flopped  only  two,  yet  in  cafe  the  plaintiff  (hall  recover  («)  That  In 
damages  {a)  pro  tanto ;  and  therefore  the  defendant  ought  to  have  a"  aaionfor 
pleaded,  as  to  the  (lopping  of  one  window,  not  guilty,  and  as  to  anTi^nwhich 
the  other  two  to  have  juitilied,  and  then  every  part  of  the  injury  tlie  plaintiff 
alleged  by  the  plaintiff  had  been  put  in  iffue.  is  to  recover 

°  J  ^  '  in  propor- 

tion to  his  lofs,  every  part  is  to  be  put  in  iffue.     a  Sand.  206-. 

Tn  affault  the  defendant  juflilied,  for  tliat  he,  being  mafter  of  a  Vent.  70. 
fiiip,  commanded  the  plaintiff  to  do  fome  fcrvice  in  the  fhip,  which  Aubrey  v. 
he  refufing  to  do,  he  moderate  cajligavit  the  plairtlff,  pvoiit  ei  bene  gij  ^^^, 
licu'it.     The  plaintiff  maintains  his  declaration  ;  abj(iue  hoc^  quod  2  Keb.  623, 
moderate  cojligavk :  After  verdi£l  for  the  plaintiff,  it  was  moved  ^'^J^,  ^j^^ 
in  arred,   that   the  iffue  was  not  v;^ell  joined;  for  Jion  moderate  general le- 
cafttgavit  doth  not  neceffarily  imply  that  he  did  beat  him  at  all,  plication 
and  fo  no  direcl  traverfe  to  the  defendant's  iuftilication,  which  r°"^f'!r^ 

-'  .    .      .  ^         '  .  _,    been  Detrer» 

immoderate  cajligavit   >vould  have  been  ,   but  de  injuria  jua  propria  as  it  would 
ahfque  al'iqua  tall  cauja   would  have  been  the  mofl  formal  replica-  have  obliged 
tion  ;  but  it  was  held  to  be  well  enough,  being  after  verdid  *.        amtt'prot^ 

the  whole  of  his  plea. 

In  debt  upon  a  bond  entered  into,  Ellz.  Perkins,  who  was  the  Vent.  77. 
plaintiff's  wife,  he,   as  her  adminiilrator,  brought  the  adlion ;  p^'J';'^'^/' 
the  defendant  pleads,   that  he  delivered   the  bond  to  one  Eliz.  5;^.  ^^q, 
Perkins^  qua  obiit  fola  ^  iiwuptay  abfque  hoCy  that  he  delivered  it  2  Keb.  633. 
to  Eliz.  Perkins^  the  plaintiff's  wife.     To  which  it  was  demurred  ^J^^^/'*" 
fpecially;  for  if  it  be  taken,  that  there  are  two  of  the  name,  the  -}•  How  could 
defendant  fliould  have  pleaded  fwn  ejl  faclum^y  for  it  amounts  to  n.:ncftf,.E\unt 
no  more ;  or  at  leafl  he  ought  to  have  "induced  his  plea,  that  there  ["^^^-.Vbon" 
were  two  Ell-z..  Perkins  %\  but  this  traverfe  is  defigned  to  bring  the  v\iie.i  pro- 
marriage  in  queflion,  which  is  not  to  be  tried  ;  wherefore  the  duccd  in 
court  gave  judgment  for  the  plaintitl.  though  in 

pqflefiion  of  a  perfon  not  entitled  to  recover  upon  it  ? — Might  not  defendant  have  pleaded  gcr.eially,  ad- 
mitting ihe  bond  to  be  his,  but  that  it  was  not  g'vjri  to  the  £.  F.  mentioned  in  the  deciar.v.inn,  but  to 
an-^ther  E.  P.?  Indeed  now,  b)  virtue  of  the  ftJC.  4  Ann.  c.  16.  ^  4.  he  might  plead  na-n  tfl  juBumt 
end  a  fpjc  al  plea. 


4CO 

Cartli.  125. 

Beake  v. 

Kent, 

A  Mod.  63. 

S.C. 


*  The  tia- 
y.rk  Ihould 
have  been 
that  all  or 
any,  cr 
either,  &c. 
The  next 
paragraph  is 
not  in  point 
again  ft  this 
pofition. 

aSalk.  629. 
pi.  5. 
White  V. 
Bodinam. 


In  ajfumpfit  againft  an  executrix,  fhe  pleads  feveral  judgments* 
and  that  fiie  hath  not  aflets  ultra.  The  plaintiff  replies,  that  ju-» 
dicia  pntdictay  &c.  were  kept  on  foot  by  fraud.  The  defendant 
maintains  her  bar,  and  traverfes,  that  all  or  any  of  the  judgments 
were  kept  on  foot  by  fraud.  And  on  demurrer  it  was  objedled, 
that  the  defendant  ought  to  have  rejoined  fe\^erally  to  every  judg- 
ment, and  not  to  include  all  three  judgments  in  one  general  tra- 
verfe  :  but  it  was  held,  that  this  general  form  of  pleading  was 
good,  it  being  no  difadvantagc  to  the  plaintiff;  for  if  ifTue  had 
been  joined  that  all  the  judgments  had  been  kept  on  foot  by  fraud, 
and  if  it  had  been  found  that  one  of  them  alone  had  been  kept, 
\2fc.  by  fraud,  this  ifTue  had  been  found  for  the  plaintiff;  be- 
caufe  the  plea  was  falfe  in  part,  and  for  that  reafon  the  whole  is 
falfe  *. 

LefTee  for  years  brings  covenant  againft  the  leffor,  declaring 
upon  a  demife  and  covenant  for  quiet  enjoyment,  and  afligns  for 
breach,  that  the  lefTor  did  enter  upon  him,  and  ouft  him  of  the 
premifes  •,  the  defendant  pleads  that  he  entered  to  diftrain  for  rent 
arrear,  ahfque  hoCy  that  he  oufted  him  de  pramijffls ;  to  which  the 
plaintiff  demurred,  thinking  the  traverfe  ill ;  becaufe,  if  he  had 
oufled  him  of  any  part  of  the  premifes,  he  had  a  good  caufe  of 
aflion  ;  therefore  he  fliould  have  traverfed,  abfque  hoc^  that  he 
oufted  him  of  the  premifes,  or  any  part  thereof :  But  per  cur. — The 
plea  is  well  enough  in  this  cafe  j  for  if  the  plaintiff  will  join  iffue 
upon  the  matter  of  the  traverfe,  und  prove  the  oufter  of  any  part,  the 
iffue  will  be  for  him  ;  and  the  court  took  a  diverlity  between 
pleading  the  general  iffue,  as  In  debt  you  muft  plead  non  debet  nee 
aliquant  inde  parcellam^  and  a  fpecial  iffue,  as  this  is. 


( I )  Pleas  in  Bar,  their  Sufficiency  and  Certainty : 
And  herein, 

I.  That  the  Plea  muft  be  proper,  and  adapted  to  the  Atllon. 

C0.Lit.285.  oEREIN  it  is  laid  down  as  a  general  rule,  that  every  man  muft 


303- 

Hob.  162. 


Hard.  332. 

of  pleading 
Tion  ejl  fac- 
tum, 'vide 
infra. 

Cro.  Jac, 


*■  ^   plead  fuch  pleas  as  are  pertinent  and  proper  for  him,  accord- 
ing to  the  quality  of  his  cafe,  eftate,  and  intereft. 

As,  in  an  a6lion  of  debt  upon  a  bond  or  ether  fpecialty,  the  de- 
fendant cannot  plead  ;///  debet :  it  is  otherwife  in  debt  founded 
upon  a  matter  in  pais  only,  as,  upon  a  prefcriptlon,  or  upon  a  deed, 
that  is  not  requifite  to  maintain  the  aftion. 
Therefore,  if  an  allien  of  debt  be  brought  on  a  bond  or  fingle 
377-  ^"S-  bill,  and  the  defendant  plead  payment  without  an  acquittance  un- 
•f  Payment'  '^^^  ^^"^^i  ^hls,  though  it  be  fouud  for  him,  will  not  entitle  him 
at  or  after      to  judgment ;  for  the  obligation  is  In  force  till  it  is  diffolved  ea. 

the  day,         liffamine  quo  li<mtur  +. 

may  now  be      "■''-'  ' 

pleaded  by  virtue  of  the  ftat.  4  Ann.  c.  16.   §  12. 

Keiiw.  147.       So,  in  debt  for  the  arrears  of  an  [a)  annuity  granted  for  life, 
(fl)  But,  in    ^^Y  debet  is  no  gcod  plea  \  for  the  a<fl:ioa  is  merely  founded  upon 

debt  upon  1         j       1      ,-  -ri  •  '-,  •  ,  "' .         •        1  j 

the  grant      ^^  Qccd,  hnce  Without  it  no  aClicn  can  be  mamtamed ;   and 

though 
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though  by  the  death  of  the  grantee  the  nature  of  the  a£lIon  is  of  a  rent- 
changed,  the  annuity  being  determined,  yet  this  proves  not  but  f^^^^y  "'^ 
that  the  atllon  Is  founded  upon  the  deed.  g^o^i  pi^,^ 

■becaiife  the  plaintiff  hath  other  remedy  to  levy  it,  \iz.  by  diftrefs.  Orherv.ife,  upon  the  grant  of  a  bjre 
annuity,  for  there  being  no  remedy  by  diftrefs,  the  grant  mult  be  avoided  by  matter  of  as  high  a  nature, 
viz.  by  acquittance.     Hard.  33.  ' 

Where  the  a£lion  is  founded  upon  a  penal  ftatute,  It  hath  been  Cro.  Eliz. 
adjudged  that  not  guilty  is  a  good  plea.  ^57- 

Nov,  56.  2lnft.  651.  Moor,  914.  pi.  1293.  [Certain  it  is,  th-^t  the  plea  of  not  guilty  to  debt  on 
a  penal  ftatute  is  not  fuch  a  nuliity,  as  will  warrant  the  pLintiff  in  figning  judgment.  1  Term 
Rep.  ^6i.J 

So,  in  debt  upon  the  2  ^  3  ^.  6.  r.  13.   for  not  fetting  forth  2  inft.  651. 
tithes,  it  hath  been  held,  that  not  guilty  or  «/7  debet  are  good  pleas,  ^"g  ^f'''- 

adjudged. 

in  debt  for  the  arrears  of  a  rent*charge  by  will  devifed  to  the  Hard.  333. 

jJalntiff's  wife  for  life,   againft  the  admlniflrator  of  the  occupier  ^'"^"  s 

of  the  land,  it  hath  been  adjudged,  that  (a)  nil  det'uiet  is  a  good  (j)  where 

plea ;  for  a  will  is  no  deed,  nor  wants  any  delivery ;  and  in  this  the  teftatcr 

cafe  it  was  faid,  that  the   atlion  was  not   fo    much  grounded  "^"^j^^yS 

upon  the    will  itfelf  as  upon  the  ftatute,    by   which   men   are  ^^r,  his  ex-' 

enabled  by  will  to  difpofe  of  their  lands  and  rents  iffuing  there-  ecutorihaii 

out.  not  plead 

till  detinet,    2  Mod.  266. 

In  debt  for  rent,  if  it  be  by  deed,  the  proper  plea  is  non  eji  Hard.  332. 
factum;  but  if  it  be  M'ithout  deed,  the  defendant  may  plead  tion  ^'').^°^ .. 

J-     T  1  •  •  11  1  ir       1         1        which  i/.-jfi 

ttimyitj  nothmg  m  arrear,  or  that  he  never  entered  :  alio,  by  the  Heti.  54, 
better  opinion  of  the  {b)  books,  if  the  rent  be  due  by  indenture,  Dyer,  14. 
the  defendant  may  plead  nil  debet ;  for  an  indenture  does  not  ac-  4  Leon.  is. 
knowledge  a  debt  like  an   obligation,  hnce  the  debt  accrued  by  Mod.' 3.  * 
fubfequent  enjoyment.  Sid.  423. 

■'    '  Palm.  117. 

Salk,  2og.  pi.  1.  Ld.  Raym.  170.  [So,  in  debt  for  rent  referved  by  deed,  runs  in  arrert  is  a  good 
plea.     Cowp.  588.] 

It  is  faid,   that  not  guilty  is  a  good  plea  to  any  misfeafance  (0  3  ^^°<2' 

whatfoever  (r),  though  formerly  in  aclions  for  nonfeafance  not  3*4-  F/" 

guilty  was  not  pleaded,  but  they  pleaded  fpecially,  and  traverfed  (^Moor,* 

any  fpecial  point   alleged  in  the  declaration  ;  and  not  guilty  to  355-  '^"°'^« 

fuch  aclions  was  not  pleaded  till  after  the  time  of  the  cafe  of  {d)  jhe"i2ntTff 

Tailing  V.  Fay,  declared  on 

a  cu.1o.-n  that  the  parfon  /hould  find  a  bull  and  a  boar,  to  which  the  defendant,  pntefijndo  that  there  was 
BO  fuch  ciiftom,  pleaded  not  guilty  ;  on  demurrer  it  was  held,  that  not  guilty  was  .no  nl?a  to  an  action 
for  a  nonfeafance,  being  two  negatives,  which  cannot  rrake  an  iiJue;  but  the  court  held,  that  to  an 
afljun  for  a  misfeafance  it  was  otherwife.  Cro.  Eliz.  569.  S.  C.  &  vide  Palm.  393,  z  Roll.  Rep.  36S. 

In  afflimpfity  the  defendant  pleaded  not  guilty,  iflue  thereon,  and  Lev.  1^2. 

Terdld  that  he  v/as  guilty,  and  that  he  alTumed  in  manner  and  ^'^"^^^"jpf^ 

form  as  declared ;  and  it  was  moved  in  arreft,  ^c.  that  not  guilty  (^)Eucin* 

was  no  iflue  in  this  cafe,  and  the  finding  farther  that  he  afliimed  the  cafe  of 

is  void,  not  being  in  iflue  ;  but  Wyndham  and  Twifde?i  being  only  Q^J^^j'^n^* 

in  court  held  it  cured  at  leafl:  by  the  verdict,  and  V/yudham  held  b.  R.  Mich. 

that  not  guilty  [e)  v.' as  a  good  plea,  and  iiTue  in  ajjum^fit,  it  being  9  G.  a-  it 

a  trefpafs  on  the  cafe.  i,ei,i  <>n  de- 

jnarrT,  thojgh  good  sftcr  vcrJ:^,  according  to  '.bis  cafe.     2  .S'r^.  10:2.  a.  C. 

Vol.  V.  D  d  '  In 


402  iPlta^  ann  ipicating^* 

a  Browni.  In  an  aftion  of  covenant  for  non-payment  of  rent,  the  defend-* 

v.'savul*'*  ant  cannot  plead  levied  by  diflrefs,  for  that  is  a  confelTion  it  was 
adjudged!  "f^t  P^id  at  the  day,  for  it  could  not  be  diflrained  for  till  after  the 
[a)  But  this  day.  But  it  vi^as  agreed  that  the  covenant  alters  not  the  nature 
^QufaTuf.'  °^  ^^^  ^^^^  (^)»  ^"^  ^^^^  nothing  behind,  or  payment  at  the  day, 
wa.hcida '    is  a  good  plea. 

b.id  plea,  for  that  by  it  the  defendant  confeflcd  the  covenant  broken,  and  it  tended  but  In  mitigation  of 
damages.  >'. 

Trin.  JVzV  deht  was  pleaded  to  an  a£lion  brought  on  a  covenant  for  a 

in  B  R         forfeiture,  and  on  demurrer  the  plea  was  held  ill. 

Mcard  V.  Phillips.    2  Str.  906.  S.  C. 

Keb.  305.  In  trover  there  is  no  plea,  but  a  releafe  or  not  guilty,  for  every 
Hob'  tt      P^^^  ^"  juflification  is  but  tantamount. 

[The  defendant  may  plead  the  ftatute  of  Limitations,  Lutw.  99.]  £f  fiJi  title  Trover  and  Converfion. 

aSallt.  516.  In  ajfumpfit  and  quantum  meruit  for  20/.  the  defendant  pleaded 
pi.  7.    Ld.    Qfjgyari  tio?i  debet,  becaufe  he  paid  the  money  at  the  time,  l^c.    Et 

Rayrt).  ai7.  n  -r  1   •  1     1  i    1        rr  7        1 

Blown  V.       i-oc  paratus  ejt  verijicare ;  and  it  was  held   by  riolty  that  otieran  non 

Corniih.        debet  was  no  plea  here,  becaufe  the  defendant  allows  the  promife 

to  be  a  good  promife,  but  avoids  it  by  a  matter  of  difcharge  ex pojl 

faclo^  and   therefore  in  this  cafe  he  ftiould  have  pleaded  aBionem 

non  :  but,  where  the  matter  of  the  plea  (hews  there  never  was  a 

good  caufe  of  action,  onerari  non  debet  may  be  proper ;  as,  in  debt 

on  a  bond,  the  defendant  may  plead  onerari  non  debet  quia  riens  per 

difcent. 

Roll.  Abr.         In  account,  the   defendant  may  plead,  that  he  was  never  re- 

171,  !2z.      ceiver,  agent,  faclor,  or  bailiff  to  the  plaintiff',  or,  if  charged  as 

ii<i*      '      bailiff,  he  may  plead,  that  he  was  only  hired  as  his  fervant  to 

iieti.  114.    drive  his  plough,  or,  he  may  plead  a  releafe,  or  a  fubmilFion  to 

arbitration. 
Roll.  Abr.         So,  he  may  plead  in  bar,  that  after  the  receipt  of  thp  fum  of 
IvV.^^'"^  which  the  account  is  demanded,  by  the  mediation  of  their  friends 
*    it  was  agreed  between  them,  that  the  defendant  fliould  make  an 
obligation  of  100/.  for  the  100/.  received,  and  the  profit  thence 
to  arife ;  which  obligation  he  did  make  and  deliver   accordingly 
to  the  plaintiff';  for  the  acceptance  of  the  obligation  deflroys  the 
duty,  and  the  fum  in  demand  is  thereby  as  flrongly  releafed  as  by 
a  releafe  of  all  actions. 
Dyer,  22.  But  it  is  no  good  plea  in  bar  to  an  a<Slion  of  account,  that  the 

♦j^Co  7        defendant  hath  made  payment  of  the  money  which  he  received,  or  • 
Terrer's         that  he  hatli  made  f^uisfaclion,  or  that  the  defendant  hath  given 
"^«'  him  a  receipt  or  an  acquittance  for  the  fum  received  ;  for  thefe 

ScyiTj^cV.  P^^^s,  being  matters  that  fliew  he  was  once  accountable,  are  only 
410.  "'"'       to  be  made  ufe  of  before  the  auditors. 

Cro.  Eiiz.         If  in  account  upon  receipt  by  the  hands  of  J.  S.  the  defendant 

Treiham       P^^^^d,  ucvcr  his  receiver,  ^c,  and  the  jury  find  that  he  was  his 

V.  Ford,        receiver  of  fuch  a  fum,  f5V.,  and  the  defendant  plead  before  the 

sojud^ed.       auditors  that  he  was  poffeffed  of  feveral  obligations,  in  which  the 

fon  of  the  plaintiff  was  bound  to  the  defendant,  and  that  y.  S'. 

paid  him  this  money  in  fatisfadion  of  thofe  bonds,  and  that  there- 

upori  he  delivered  to  him  the  f>ud  bonds  to  the  ufe  of  the  plaincifF, 

which 


which  he  after  accepted  ;  this  is  no  good  plea,  for  it  is  no  more 
than  not  his  receiver,  which  is  found  and  adjudged  againft  him. 

In  an  aflife,  the  general  iflue  is  nul  tart,  nul  dijfeifm ;  and  there-  Noy.azj. 
fore  in  an  alTife  of  an  office  it  is  no  plea  to  fay,  that  there  is  rio  ^^^^^  ^*' 
fuch  office,  for  that  amounts  to  no  more  than  faying,  that  he  did 
not  difleife  him. 

In  an  attaint,  the  petit  jury  can  plead  no  plea,  but  fuch  as  may"  Keilw.  130. 
excufe  them  of  the  falfe  oath. 

In  an  information  in  nature  of  a  quo  ivarranto  againft  a  perfon,  1°  Mo<l' 
to  know  by  what  authority  he  exercifed  the  office  of  portreve  of  a  ?p"^  ^^^^ 
borough,  tion  ufiirpavit  is  no  plea,  which  appears  from  the  nature  v.  Blagden. 
of  the  charge,  which  is  for  him  to  (hew  by  what  warrant  or  autho- 
rity, ^c.y  to  which  that  plea  is  no  anfwer. 

In  debt  by  baron  and  feme  the  defendant  pleaded  {a)  nt  unques  Show.  ^o. 
accouple  in  lo^al  matrimony,  and  on  demurrer  it  was  held  an  ill  pleaj  ^  ^      ""' 
becaufe  it  puts  it  upon  trial  by  certificate,  which  admits  a  mar-  (^^  That 
fiage,  but  not  fecundum  leges  ecclefix,    and  therefore  he   Ihould  this  is  no 
have  pleaded  no  marriage  in  fa6l,  which  muft   have  been  tried  jQ^.g^^oV" 

per  pais.  appeal,  indtW'  Baftardy. 

In  wafte  the  general  iflue  is  mil  ivajl.     So,  reparation  of  wafte  2  inft.  30a. 
before  the  writ  brought  is  a  good  plea  in  wafte,  as  is  a  fpeclal  non-  3^°  ^^  ^^ 

tenure.  3  Leon.  203.     6f -w.Y/e  title  Wafte. 

In  an  aflion  of  wafte  for  cutting  down  300  oaks,  the  defend-  Cro.Eiiz. 
ant,  as  to  200,  pleaded  that  the  houfes  let  to  him  were  ruin-  g^^^^^^  ^ 
cus,  iffc.  and  he  cut  them  down,  and  keeps  them  to  employ  about  stanfieM, 
reparation   tempore   cpportuno;    and  on  demurrer   this   plea  was 
held  ill. 

Every  defendant  may  plead  in  a  quare  impedit  the  general  iflue,  Hob.  162. 
which  is  ne  dijlurba  pas :  becaufe  the  plea  doth  but  defend  the  ^^H^'^  ' 
wrong  wherewith  he  ftands  charged,  and  leaves  the  plaintiff^ 's 
title  not  only  uncontroverted,  but  in  eff^e£l  confefled ;  and  the 
plaintifF  may,  ug^n  that  plea,  prefently  pray  a  writ  to  the  biftiop,  or  ^^^ 

(at  his  choice)  maintain  the  difturbance  for  damages. 

At  common  law  plenarty  before  the  writ  of  quare  impedit  brought  ^  Inft.  360. 
was  a  good  plea :  fecus^  of  plenarty  pending  the  writ :  but,  by  the  ^^^^J  j^_ 
ftatute  Wejl.  2.  {x^Ed.  i.Jl.  1.)  r.  5.  plenarty  is  no  plea  in  a  pgdit. 
quare  impedit  or  darrein  prefentmenty  unlefs  it  be  by  the  fpace  of 
fix  months  before  the  writ  brought :  alfo,  plenarty  by  fix  months 
is  no  bar  againft  the  king,  according  to  the  rule  milium  tempus^  &c. 

In  a  quare  impedit^  where  the  incumbent  pleads  the  prefentment  Noy,  30. 
of  a  ftranger,  there,  he  ought  to  ftiew  that  the  ftranger  had  a  title,  ^^'^'^^'J/ 
and  that  he  was  feifed  of  the  advowfon,  ^«r.,  or  that  he  was  feifed 
of  a  manor,  Isfc,  to  v/hich,  ^c.  But,  where  he  pleads,  that  he 
was  in  for  fix  months  by  the  prefentment  of  the  plaintifF  himfelf, 
or  by  collation,  by  lapfe,  by  the  ordinary,  thsre,  he  need  not  make 
any  title. 
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2.  That  the  Plea  mufl  be  good  in  Subflance ;  and  therein,  of 
Matter  of  Inducement,  and  that  which  is  the  Gift  of  the 
Defence. 

(i2)Note:  As  the  plaintiff's  action   muft  have  all  eiTentials  neceflary  to 

•^f^hT^^'^  maintain  it,  fo  the  defendant's  bar  mull  be  (a)  fuhftantially  good, 

and  what  ^^"^^  ^^>  ^^^^  cflence  or  gift  of  the  plea  muft  be  fuch  as,  if  found  for 

not,  muft  the  defendant,  the  court,  according  to  the  rules  of  law,  muft; 

bedetermin-  difmifs,  or  give  judgment  for  him.     But,  if  the  gift  of  the  bar  be 

adion  ac-  naught,  it  cannot  be  cured  even  by  (b)  a  verdict  found  for  him. 

cording  to  If  indeed  it  be  bad  only  in  form,  a  verdi6l  will  cure  it ;  and  if  the 

'/;\"*a"'^'  sift  be  traverfed,  all  collateral  circumftances  will  be  intended  after 

(i)  A  ver-     ^         j-ri 

dia  cures      averditt. 

not  only  fuch  defedls  as  may  be  called  artifrtwl  defe(f>s,  and  come  within  the  purview  of  tlie  feveral  Ri- 
tutes  of  Jeofail,  but  natural  defedts,  or  the  oniilVions  of  the  parties  in  their  allegations,  which  mutt  be 
prefumed  to  have  been  given  in  eviaence  to  the  jury,  otherwife  they  could  not  have  found  a  verdltl 
for  the  party.  I'lJe  title  Amendment  and  Jeofail,  that  thefe  (tatutes  do  not  help  fubflance* 
2.  Salk.  521.    pi.  25. 

Cro.  Eiiz.  The  defendant's  plea  muft  fully  (t-)anfwer  the  count  or  declara- 

deib  ^'T'  *''°"  '  ^^'  ""'^^'^^  ^"  affault,  battery,  and  wounding,  the  defendant 
limott.  '  pleaded  that  he  was  conftable  of  D.,  and  for  fuch  a  mifdemeanor 
(f)Thatthe  of  the  plaintiff  he  laid  his  hands  on  him,  and  carried  him  to  the 
be^c'cofd^n^  ftocks,  qua  eji  eadcm  tranfgrejjio  ;  on  demurrer  it  wns  adjudged  for 
tD  the  de-  °  the  plaintiff,  becaufe  tlie  defendant  had  not  either  juftiiied  or 
mand.  pleaded  not  guilty  as  to  the  wounding.     But,  if  one  pleads  that 

%Ltv^.^V]'c     *^^  ^^"^^  which  the  plaintiff"  iiad  was  of  his  own  affiiult,  this  is  a 

good  anfvve:  to  all. 

Cro.  Eiiz.  In  replevin  the  defendant  as  bailiff  to  P.,  w^ho  was  feifed  of  the 

new  c'^l'"  ^^"'^  P^^'^  °^  ^'-^^  place,   ^t-.,  juftifies  for  damage-feafant ;  the 

plaintiff  faith  that  a  ftranger  was  feifed  of  the  other  tv/o  parts,  and 

by  his  licence  he  put  in  his  cattle  ;  the  defendant  faith  de  injuriS 

jud  propria  abfque  tali  cai/J'dy  &c.,  the  plaintiff  demurs  ;  and  it  was 

adjudged  no  plea,  but  he  ought  to  anfwer  to  the  fpecial  matter  in 

the  bar. 

Lev.  16.  So,  where  in  covenant  the  plaintiff  declared,  that  he,  the  plaintiff', 

-v.Nod.""     ^^^  covenanteil  with  the  defendant  to  go  with  a  fliip  to  D.  \\\ 

Ireland^  and  there  to  take  in  280  men  from  the  defendant,  and  to 

carry  them  to  Jamaica ;  and  the  defendant  covenanted  to  have  the 

280  men  there  ready,  and  to  pay  for  the  carriage  of  them  5  /.  a 

man,  and  faid,  that  the  defendant  had  not  the  280  men  ready,  but 

that  he  had  1 80,  and  thofe  he  took  and  carried,  and  the  defendant 

had  not  paid  for  them  ;  the  defendant  pleaded,  that  he  had  the 

280  men  read)',  and  tendered  them  to  the  plaintiff,  and  that  he 

would  not  receive  them,  but  faid  nothing  to  the  carrying  of  1 80 

men,  nor  to  the  non-payment  for  them  ;  as  this  was  not  a  plea  to 

the  Vk'hole,  but  to  the  carrying  only,  judgment  was  given  for  the 

plaintiff"  on  a  demurrer. 

.  jiCo.  6.  b.       If  as  to  part  the  defendant  joins  iffue,  but  fays  nothing  to 

iodii"?/.'"  ^^'^  ^^^>  ^"^^  t'^is  iffue  is  found  for  the  plaintiff;  he  fhall  have 

6  judgment. 
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judgment.     But  (a),  If  the  matter  is  pleaded  to  the  whole,  though  Roll.  Rep. 
in  facl  but  an  anfwer  to  part,  this  is  a  bad  plea,  and  not  helped  by  ^^'• 
theftatute.  f^]'J''- 

Hob.  187,     Goulf.  109.     Bulf.  25.     Carter,  51.     3  Lev.  39.        {a)  Hard.  331 If  many  words 

contain  one  thing  in  fignification,  it  he  anfwers  to  thenn  in  fubftance,  it  is  good.     Cro.  Eliz.  256. 

In  an  a£lion  of  trefpafs  on  the  cafe  brought  by  a  commoner  2  Mod.  6. 
againft  a  ftranger  for  putting  his  cattle  in  the  common,  per  quod  ^"''^^  ^• 
commwiiam  in  tarn  mnplo  modo  habere  tion potulty  the  defendant  pleads  \  Freem*; 
a  hcence  from  the  lord  to  put  his  cattle  there,  but  does  not  aver  190.  s.C. 
there  is  fufficient  common  left  for  the  commoners,  this  is  no  good 
plea;  for  though  it  may  be  objedled  the  plaintiff  may  reply  there- 
to; yet,  being  the  very  gid  of  the'a£tion,  the  defendant  fliould 
have  pleaded  thereto. 

In  debt  upon  an  obligation  conditional,  the  defendant  cannot  Yelv.  191. 
plead  in  bar  matters  In  difcharge  of  the  obligation,  but  he  muft  C''°J^c. 
plead  it  In  difcharge  of  the  fum  contained  In  the  condition  of  the  v^^heffidj. 
obligation  ;  for  it  Is  not  a  debt  fimply  by  the  obligation,  but  the 
performance  or  breach  of  the  condition  makes  it  a  debt ;  for  the 
obligatioh  is  guided  by  the  condition,  fo  that  if  the  condition  be 
not  difcharged,  the  obligation  remains  In  force. 

In  debt  upon  a  bond,  it  Is  no  plea,  that  the  plaintiff  accepted  a  Hob.es. 
new  bond,  in  fatlsfaftion  of  the  old,  for  that  is  no  fatisfadion  Jf  veiace  v. 
a£lual  and  prefent,  as  It  ought  to  be. 

In  debt  upon  an  obligation  of  10/.,  recited  to  be  for  rent,  entry  Hob.  130. 
and  fufpenfion,  is  no  plea ;  becaufe  It  only  anfwers  a  recital  In  the  St.  John 
condition,  which  is  not  material,  and  not  the  condition  Itfelf.  "'    '^^'* 

The  condition  of  an  obligation  was,   that  if  ^.  pay   20/.  at  Noy,  64. 
Michaelmas  next,  and  20/.  at  Eeifier  after,  fo  20/.  at  every  of  the  ^"^^f'^  of 
faid  feafts  fo  long  as-^.  fliall  live,  or  until  B.  fliall  be  preferred  to  tj,e  Bi/h'op  ' 
a  benefice  of  40/.  per  ann.^  that  then,  l^c.     \\\  an  adllon  of  debt  or  Utch- 
upon  this  obligation,  the  defendant  pleaded  that  J9.  was  preferred,  ^'^''^• 
^r.,  before  Michaelmas  next ;  and  held  no  good  plea  on  demurrer ; 
for,  take  it  which  way  you  will,  he  ought  to  pay  the  20/.  at  the 
fald  two  feafts  that   are  exprefsly  fet  down,  for  they  are  abfolute. 

In  debt  upon  an  obligation  the  condition  was.  If  fuch  lands  be  Cro.  Jac 
proved  to  be  parcel  of  the  manor  of  Z).,  then  the  plaintiff  may  ^^5^^,^^'*'^ 
enjoy  them  without  Interruption  of  the  defendant,  that  then,  ^f.,  adjudged, 
the  defendant  pleads  that  they  were  not   proved  to  be  parcel  of 
the  manor,  and  It  was  thereupon  demurred  ;  and  it  was  infilled 
that  he  ought  to  have  pleaded,  that  they  were  not  parcel  of  the 
manor,  fo  as  proof  thereof  might  have  been  in  that  adlion  ;  and  of 
that  opinion  was  the  whole  court. 

In  an  attlon  on  the  cafe  againlt  a  common  bargeman,  for  goods  Hob.  1%. 
delivered  to  him  to  carry  to  fuch  a  place,  b'^r.,  If  he  pleads,  that 
he  was  difcharged  of  keeping,  without  faying  of  carrying  them,  it 
is  not  good. 

In  debt  upon  a  bond  conditioned  to  perform  covenants,  one  of  2  ivfod.  33. 
which  was  for  payment  of  money  upon  making  affurances,  the   |^,.''   /' 
defendant  pleaded,  he  paid  the  money  fuch  a  day,  but  did  not 
mention  when  the  allurance  was  made,  that  it  might  appear  to  the 
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court  the  money  was  immediately  paid  purfuant  to  the  condition  } 
and  for  that  reafon  the  court  were  all  of  opinion  the  plea  was  not 
good. 

In  debt  upon  an  obligation,  conditioned  to  permit  the  obligor's 
wife  (whom  he  intended  to  marry)  to  difpofe  of  his  perfonal  eftate,^ 
the  defendant  the  obligor  pleaded  quod  conditio  ejiifdem  fcripti  nun- 
qiiam  infraElafiiit  per  ipfum  ad  aliquod  tempus  hitcufque ;  iff  hoc  para' 
tiis  ejl  verificare :  And  on  demurrer  the  court  held  the  plea  naught, 
and  that  for  faving  the  bond,  it  was  neceflary  to  (hew  he  had  per- 
formed the  condition. 

But,  where  in  covenant  the  breach  affigned  was,  that  the 
defendant  did  not  repair,  and  he  pleaded  generally  quod  reparavity 
^  de  hoc ponit  fe  fuper  pairiam  ;  this  was  held  good  after  a  verdi£l. 

If,  in  a  quantum  meruit  for  medicines,  the  defendant  pleads,  that 
he  had  paid  to  the  plaintiff  ^0/  ^  tantas  denariorum  fummas,  as  the 
faid  mec'icines  were  worth,  without  fhewing  what  fum  in  certain 
he  hath  paid,  this  is  no  good  plea*. 

If  in  ajfumpftt  the  plaintiff  declares,  that  the  defendant  did 
afTume  and  promife  to  pay  the  plaintiff  fo  much  money,  and  alfo 
to  carry  away  certain  wood  before  fuch  a  day  -,  the  defendant,  as 
to  the  money  cannot  plead  that  he  paid  it ;  and  as  to  the  carriage 
of  the  wood  non  ajumpftt ;  for  the  promife  being  entire  cannot  bq 
apportioned. 

If  the  plaintiff  declares  upon  an  indebitatus  ajfumpftt^  and  upon  a 
quantum  meruit,  and  the  defendant  pleads,  that  after  the  faid 
feveral  promifcs  made,  and  before  the  adiion  brought,  the  plaintiff 
and  defendant  came  to  an  account  concerning  divers  fums  of 
money,  and  that  the  defendant  was  found  in  arrear  to  the  plaintiff 
in  30/.,  and  thereupon  in  confederation  that  the  defendant  pro- 
mifed  to  pay  the  faid  30/.,  the  plaintiff  promifed  likewife  to  releafe 
and  acquit  the  defendant  of  all  demands*,  this  is  a  good  plea,  for 
by  the  account  the  firft  contraft  is  merged. 

of  Scarbro' V.  Butler,  3  Lev.  237.     And   an  fn/J/aa/ ««/>*/fl^/ with  payment  amounts  to 
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If  the  plaintiff  declares  upon  an  indebitatus  ajfumpftt  for  lOo/. 
and  upon  an  injwiul  computajfet  the  fame  day  for  another  1 00  /.  and 
the  defendant  pleads,  that  the  faid  feveral  fums  of  100/,  are  for 
one  and  the  fame  caufe  of  adlion,  and  for  one  fum  of  100/.  only, 
and  not  for  feveral  fums ;  and  that  after  the  time  of  the  faid  fe- 
veral promifes  made,  the  defendant,  by  order  of  the  plaintiff, 
paid  to  one  B.  30/.  in  part  of  payment  and  fatisfaftion  of  the  faid 
money  in  the  declaration  mentioned,  and  in  full  payment  and  fa-r 
tisfadion  of  the  refidue  of  the  faid  money,  did  become  bound  to 
the  plaintiff  in  a  bond  of  120/.  conditioned  for  the  payment  of 
65  /.  to  the  plaintiff  at  a  certain  day  in  the  condition  fpecified, 
which  30/.  and  bond  the  plaintiffaccepted,tif.;  this  is  a  good  plea; 
for  tliough  it  is  no  plea  to  fay  the  feveral  narr.  are  for  one  fum 
only,  and  fo  to  go  no  further,  yet,  when  the  defendant  pleads 
over,  that  the  very  fum  demanded  is  fatisfied,  this  is  a  good  plea  ; 
and  if  the  feveral  loo/.  were  diftind  fums,  the  plaintiff  might 

have 
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have  replied  fo,  and  taken  iflue  thereupon  :  but,  when  he  admits 
there  was  but  loo/.  due,  and  that  fatisfied,  the  plea  is  good. 

In  trefpafs  for  taking  feveral  goods,  the  defendant  judified  for  3  Lev.  19. 
feveral  amerciaments  afiefled  in  a  court-baron  ;  but,  becaufe  he  Coni.;ri  v. 
did  not  fliew  an  affeerment  by  the  affeerors,  judgment  was  given  rso"  s'te- 

for  the  plaintiff.  phens  v.  Haughton,   2  Sti.  847.] 

In  trefpafs  for  pulling  dovi^n  a  gate,  treading  grafs,  &»:.,  the  3  Lev.  92. 
defendant  as  to  pulling  down  the  gate  juftified,  that  time  out  of  Sp"gg  v. 
mind  he  had  a  paflage/)fr  ^  trans  the  yard,  and  that  a  gate  was 
ere£i:ed  upon  the  paflage,  fo  that  he  could  not  pafs  with  his  beads, 
wherefore  he  broke  and  pulled  down  the  gate,  ^c.  And  on  de- 
murrer to  this  plea,  it  was  objedled,  that  the  defendant  could  not 
juftify  the  pulling  down  and  breaking  of  the  gate,  not  having 
fhewn  that  it  was  locked  or  nailed,  fo  that  he  could  not  pafs.  Sed 
per  curiam — Having  pleaded  that  the  gate  was  put  there,  fo  that  he 
could  not  ufe  the  paflage,  it  Ihall  be  intended  that  it  was  locked 
or  nailed,  or  the  way  thereby  ftraitened  that  he  could  not  pafs, 
and  the  plea  therefore  good. 

In  debt  upon  an  obhgation  the  defendant  pleads,  that  he  deli-  Vent.  9. 
vered  it  as  an  efcrow  •,  ilf  hoc  paratus  ejl  verificare  ;  this  held  a  vi- 
cious plea,  for  he  ought  to  fliew   to  whom  he  delivered  it ;  and 
alfo  he  ought  to  conclude  his  plea  (rt),  Et  ijfint  nletit  Jon  fait.  iVent.'Lo. 

If  in  an  aQion  for  the  following  words.  Thou  art  a  bankrupt^  Cro.  jac. 
the  defendant  pleads,  that  fuch  a  day  and  year  the  plaintiff  be-  37i. 
came  a  bankrupt,  and  fo  juftifies,  but  does  not  allege  that  he  con-  v/bcus. 
tinned  a  bankrupt ;  this  is  no  good  juftification,  for  it  fliall  not  be 
prefumed  that  he  continued  fo. 

If  in  an  a6lion  for  thefe  words,  She  is  a  thief  to  you  and  to  me,  Cro.Jac, 
and  hath  Jlolen  20  \.  from  me,  and  /\o\.  from  you^  the  defendant  ^i'^- 
pleads,  the  plaintiff  is  a  thief,  and  ftole  two  hens  from  the  de-  j^^       ' 
fendant ;  this  is  no  good  plea  ;  for  it  does  not  anfwer  the  particu-  Hiifden  v. 
lar  charge  in  the  declaration,  and  the  lall  words  are  as  material  to  ^^eicer. 
be  anfwered  as  the  firft. 

If  the  plaintiff  declares,  that  whereas  fhe  was  a  woman  of  good  Style,  nS. 
fame  and  reputation,  isc.^  the  defendant  faid  of  her,  She  is  a  com-  Starchy's 
mon  ivhore,    &c.  per  quody  &c.  and  the  defendant  pleads,  that  at  j^ua^'ed'upon 
the  time  when  the  words  were  fpoken  the  plaintiff  was  not  of  an  a  demurrer 
honed  reputation,  as  in  the  declaration  is  alleged ;  this  is  no  good  t°  ^be  plea, 
plea. 

If  the  defendant  pleads  a  proper  plea,  though  it  is  not  full,  it  5  Mrd.  226. 
is  aided  by  the  llatute  ;  and  tlierefore  in  all  cafes  vi^here  iflue  is  '"'^  '"2"- 
taken  upon  an  infufhcient  plea  in  bar,   which  would   have  been 
ill  upon  demurrer,  it  Is  held,  that  after  a  verdi£t  the  defendant 
Ihall  not  take  advantage  thereof. 

Therefore  in  trefpafs,  where  the  defendant  pleaded  a  concord  Cro.  Eliz. 
in  bar,  but  not  with  fatisfa6lion,  iflue  being  taken  upon  the  con-  77S-^Roil. 
cord,  the  plea  was  held  ill,  for  want  of  fatisfailion  being  pleaded;  Moor^co'e. 
yet  it  was  not  merely  void,  becaufe  concord  was  a  good  plea  to  5  \ua.zz<3. 
fuch  an  adlion,  though  not  fo  fully  pleaded  as  it  might*.  ^"^^'^' 

on  errnr  bein-'  biou^iit 

D  d  4    •  '  So, 


4o8 

Kob.  7I6. 
Reynolds 
V,  BuckJe. 


Cro.  Jac, 
670.    John: 
V.  R idler. 


So,  in  debt  for  rent  upon  a  leafe  for  years,  entry  is  a  prop.cr 
plea,  but  not  good,  without  faying  he  did  expel  and  hold  him  out; 
yet,  if  i/Tiie  be  taken  upon  >io;i  itiiravit.  and  found  for  the  defend- 
ant, he  fliall  have  judgment. 

In  ejectment  the  defendant  pleaded,  that  one  Ridler  was  feifed 
in  fee,  and  made  a  leafe  to  him  for  five  years,  by  virtue  whereof 
he  was  pofleiTed,  until  the  leflbr  of  the  plaintiff  entered  and  dif- 
feifed  him,  and  made  a  leafe  to  the  plaintitT,  that  thereupon  he 
re-entered  and  ejected  him,  prout  ei  bene  I'lcuit.  The  plaintiff  re- 
plied, that  the  leffor  was  feifed  in  fee,  and  leafed  to  him,  and  the 
defendant  oufted  him,  ahfqiie  hocy  that  he  did  diffeife  the  defend- 
ant:  Upon  which  iffue  was  joined,  and  found  for  the  plaintiff; 
and  though  this  iffue  was  vain,  it  being  impoffible  that  a  leffee  for 
years  fhould  be  diffeifed  ;  yet  the  defendant  fhall  not  take  advan- 
tage of  fuch  an  ill  plea ;  but  having  confefled  a  leafe  made  to  the 
plaintiff,  and  it  being  found  that  he  did  not  difieife  the  defendant, 
judgment  {hall  be  given  for  the  plaintiff:  but,  if  there  had  been  a 
verdi6l  for  the  defendant,  he  could  not  have  judgment;  for  then 
the  jury  would  have  found  againft  the  law,  that  a  termor  was 
diffeifed. 


Co. Lit. 303. 
8  Co.  133. 
l^low.  123. 
126.  129. 
(a)  Salk. 
2.5. 

Keilw.  95. 
40  E.  3.  30. 


Xaym  •  400. 
Aglionby  v. 
Towerfon, 
adjudged. 


3.  Of  general  Pleading  to  avoid  Prolixity  ;  and  therein,  of  affirm- 
ative and  negative  Pleas. 

It  feems,  that  formerly  great  certainty  and  exaflnefs  was  re- 
quired in  fctting  forth  all  the  particulars  in  a  declaration,  as  like- 
wile  in  pleading  the  performance  of  conditions  and  covenants  ; 
as,  [a)  in  a  bond  for  performance  of  covenants,  it  was  held  necef- 
fary  to  demand  oyer  of  the  condition,  and  likewife  of  the  cove- 
nants, and  to  plead  particularly  the  performance  of  each  of  them. 
This  created  great  inconveniencies  in  overloading  the  proceedings 
with  a  recital  of  ufelefs  fa6ts ;  and  therefore  this  rule  hath  in  the 
modern  pradlice  received  a  relaxation  ;  and  it  is  now  fettled,  that 
where  the  matters  to  be  pleaded  tend  to  infinitenefs  and  multi- 
plicity, whereby  the  rolls  may  be  incumbered  in  the  length  there- 
of, the  pleading  fhall  be  general. 

As,  if  in  an  ajfumpfit  the  plaintiff  declares,  that  whereas  there 
was  a  certain  difcourle  between  the  plaintiff  and  defendant,  con- 
cerning a  marriage  to  be  had  between  the  nephew  of  the  plaintiff 
and  the  niece  of  the  defendant,  and  thereupon  the  defendant,  in 
confideration  the  plaintiff  would  do  his  endeavour  and  labour  to 
perfuade  his  nephew  to  marry  the  niece  of  the  defendant,  did  af- 
fume  and  promife  to  pay  the  plaintiff,  ^c;  and  avers,  that  fuch 
a  day,  and  divers  other  days  and  times  omnibus  modis  qtiibus  poterat 
conatus  fn'it  l^  elaboravit fuadere  his  faid  nephew  to  marry  the  de- 
fendant's faid  niece,  l^c;  this  is  a  good  declaration,  without  {hew- 
ing in  particular  how  he  did  his  endeavour;  for  if  he  fhould  fet  forth 
his  feveral  fpeeches  to  his  nephew  in  the  praife  of  the  young  lady, 
or  the  advantages  of  a  married  life,  ^f.,  the  record  would  be  too 
long. 

So, 
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So,  in  an  affiimpftt  the  plaintifF  declares,  that  In  confideration  3Bulft,  31. 
the  plauitifF  would  find  and  provide  for  a  fick  man  all  fuch  necef-  ^°'^-  ^^^P- 
faries  as  he  (hould  want,  the  defendant  affumed  and  promifed  to  vi^Bainton! 
pay,  ^'c;  and  avers,  that  he  had  found  him  neceflaries,  amount- 
ing to  fuch  a  fum,  ^c;  this  is  a  good  declaration,  without  (hew- 
ing in  particular  what  thofe  neceflajries  were,  for  that  would  make 
the  record  too  prolix. 

In  ajfumpjit  for  labour  and  medicines  In  curing  the  defendant  Carth.  nc. 
of  a  diftemper,  ^c,  who  pleaded,  infra  atatem  -,   the  plaintiff  re-  ^"^^'"^  ^* 
plied  it  was  for   necefL^ries  generally:  And  upon  demurrer  to  ^ ^,]de  * 
this   replication,  it  was   obje(3:ed,  that  the  plaintiff  had   not  af-  tit.  infancy, 
flgned  in  certain  how  or  in  what  manner  the  medicines  were  ne-  ^"^"^"^  ^^^* 
ceffary  ;  but  it  was  adjudged,  that  the  replication  in  this  general 
form  was  good. 

So,  where  trover  was  brought  for  a  library  of  books  *,  it  was  Vent.  114. 
held  to  be  good  without  exprefling  what  they  were  ;  becaufe  to  Emery's 
fet  down  the  particular  books  would  make  the  record  too  prolix  ;  (d)'Buike- 
and  in  this  cafe  [a')  Plowy  was  cited,  where  a  man  pleaded,  that  ley's  cafe 
he  was  knight  of  the  fhire  per  mnjorem  jiumeriim^  and  held  to  be  f^'^*^'  ^'^^ 
good.  *S'^!.* 

4e  hoc?  He  might  have  declared  of  a  certain  number  of  books  :  but  furely  nothing  can  be  more  uncer* 
tain  than  the  term  library ;  as  what  may  be  a  very  proper  library  for  a  gentleman  in  one  aiC  or  profelTioa 
inay  be  a  very  improper  one  for  another,  &c. 

So,  In  an  a<Sl;ion  on  the  cafe  for  fetting  an  houfe  on  fire,  per  Mich. 
quody    amongft    divers    other    goods,    orfiatus    pro    equis    amijit.  J^^^^^' 
After  verdidl  for  the  plaintiff,  it  was  obje£led,  that  this  was  un-  p^;o^  v.' 
certain ;  but  the  obje6lion  was  difallowed  by  the  court.     And  Dawkes. 
in  this  cafe  Juftlce  IVitidham  fald,  that  if  he  had  mentioned  only  ^^^'  ^'^5* 
diverfa  bona  it  had  been  well  enough  ;  as  a  man<;annot  be  fuppofed 
to  know  the  certainty  of  his  gojDds  when  his  houfe  is  burnt  -,  and 
that,  to  avoid  prolixity,  the  law  will   fometimes  allow  fuch   a 
declaration. 

[So,  in  an  atllon  on  a  bond  entered  into  by  the  agent  of  a  re-  Ccmwallis 
elment  conditioned  to  pay  to  the  colonel,  commiffioned  and  non-  "•  Savery, 

'  2.  Hurr.  77Z* 

commiffioned  ofBcers,  Is'c.  all  fuch  fums  as  he  ftiould  receive 
from  the  paymafter  general,  it  is  not  neceffary  in  affigning  a  breacli 
to  enter  into  the  detail,  and  ftate  the  refpe£llve  proportions  each 
perfon  was  entitled  to,  and  the  various  dedutlions  out  of  the 
whole  pay  upon  various  accounts.] 

As    to  general  and  particular   pleading  there  are   many   dif-  C0.Lit.3c3. 
tindllons,  which  may  be  reduced  to  this  rule,  that  a  certainty  or  Leon.  136. 
generality  in  pleading  is  required,  according  to  the  nature  of  the  pahn.'yo.* 
fubje6l-matter  pleaded.     And  this  has  begotten  the  diftinQion  lev. 303. 
between  (/>)  negative  and  affirmative  pleas ;  as,  if  a  man  is  bound  ^y^I^[  g 
to  perform  all  the  covenants  of  an  indenture,  if  they  are  all  in  the  [h)  Mode, 
affirmative,  he  may  plead  performance  thereof  generally,  and  is  and  other 
not  obliged  to  exhibit  to  the    court  a  performance  of  each  of  Jiaj-^c^of 
them  }  for  this  would  overload  the  proceedings  with  a  recital  of  ail  quaiicy, 
the  covenants,  whereas  one  only  might  be  in  controverfy  between  "'"''5  a'** 

j.\.  •  JO  J  place,   arc 

the  parties.  rcquintein 

affirmative  pleas,  none  of  which  are  necefTary  in  negatives.  Slj'JW.  Pari.  Cafes,  97.  and  feveral  tu- 
thjsiicies  there  cited. 

But, 
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C0.Ut.303.  But,  if  fome  of  the  covenants  are  in  the  negative  (<?),  the  de- 

Moor,  856.  fendant  muft  plead  fpecially  i  for  a  negative  cannot  be  performed : 

6gi.  therefore,  on  a  fpecial  demurrer  the  defendant's  plea  would  be 

Sid.  87.  bad ;  aliier.  on  a  general  demurrer. 

(a)  But,  if  .  . 

the  negative  covenants  are  all  void  and  againft  law,  and  the  affirmative  good  and  lawful,  he  may  plead 
performance  generally,  and  the  court  fhall  take  notice  that  the  negative  covenants  are  void  and  againft 
law.     Moor,  850.     Godb.  212.     Hob.  12. 

Show.  Pari.       Even  in  affirmatives  our  law  allows  of  general  toleading,  where 
^r  ^  J        particulars  would  be  many  ;  as,  in  a  bond  for  performance  of  co- 
venants, upon  an  apprentice's  indenture,  for  finding  him  meat, 
drink,  waftiing,  lodging,  and  other  neceflaries,  held,  that  invenit 
meat,  drink,  walhing,  lodging,  y  alias  res  necejfariasy   is  a  good 
plea,  though  uncertain  what  or  how  much  ;  and  the  reafon  is  not 
only  becaufe  it  is  in  the  words  of  the  covenant ;  (for  that  reafon 
doth  not  always  hold  j  for  many  times  you  muft  fliew  how,  and 
are  forced  to  vary  from  the  words  of  the  covenant  in  a  breach ; 
as,  in  the  cafe  of  quiet  enjoyment,  the  breach  muft  allege  hov/,  and 
by  whom,  and  under  what  title  the  man  was  difturbed  ;)  but  there 
is  another  reafon,  becaufe  the  particulars  would  be  many. 
Co. Lit. 303,       Where  fome  of  the  covenants  are  in  the  disjunctive,  there,  the 
Palm.  70.     defendant  cannot  plead  performance  generally,  becaufe  both  the 
560.      *      alternatives  are  not  to  be  performed  ;  and  by  pleading  perform- 
|.eon.  311.    ance  generally,  he  does  not  (hew  in  certain  what  is  performed 
by  him  ;  and  therefore  this  is  bad  on  a  fpecial  demurrer,  which 
ftiews  the  want  of  that  certainty  :  but,  where  the  plaintiff  does 
not  demur  for  want  of  fuch  certainty,  it  (hall  be  intended  that  the 
defendant  performed  one  of  them,  and  therefore  good. 
Savil,  120,         If  the  condition  of  an  obligation  be  to  perform  the  award  of 
'^^-  J'^'i  3"^  he  award  the  obligor  to  pay  100/.  or  to  procure  a 

ftranger  to  be  bound  in  200/.,  ^r.,  the  defendant  may  plead  per- 
formance generally ;  becaufe  one  part  is  void, and  it  will  be  intended 
that  he  pleads  performance  of  that  part  which  he  was  bound  to 
perform,  and  not  the  other  part. 
Qrt).  Eilr.  If  in  debt  upon  an  obligation,  conditioned  that  if  the  obligee 

v^CroTt'""  ^^^^  ^"J°y  ^"'^^  ^^^^^  ^^^^  ^^^  ^^^^  ^Se  of  J-  ^->  and  if  J-  5-  '^i^h'-'^ 
one  month  after  his  full  age  makes  an  aflurance  thereof  to  the 

obligee,  then,  (Jc.  the  defendant  pleads,  that  J.  S.  is  not  yet  of 
full  age  ;  this  plea  is  not  good,  without  fliewing  the  obligee  hath 
enjoyed  the  lands  in  the  mean  time^,  for  the  condition  is  in  the 
copulative. 
Dyer,  229.         Where  the  covenants  are  to  do  a  matter  of  law,  as  to  (b)  con- 
Hob.  69.       ygy^  difcharge  an  obligation,  ratify,  or  to  confirm,  &'c.;  there,  it 
(h)  If  the     niuft  be  pleaded  fpecially  ;  becaufe,  being  a  matter  of  law  to  be 
condition  bs  performed,  it  ought  to  be  exhibited  to  the  court,  to  fee  if  it  be 
to  convey  an  ^gjj  performed,  who  are  judges  of  the  law,  and  not  a  jury,  who 
pleading  it     are  judges  of  the  fa£l  only. 

muft  be  flievvn  by  what  manner  of  conveyance  it  was   done.     Leon.  72.     2  Leon.  39.     2  Mod.  240. 

Godb.  36 So,  if  the  condition  be  to  ihew  a  fuilicienc  dif^harye  of  an  annuity,  in  pleading  perform. 

ance  it  muft  appear  what  manner  of  difcharge  it  was,  that  the  court  mjy  adjudge  whether  fufficient  or  not. 

9  Co.  25.    Hob.  107 In  debt  upon  an  (;bligation,  condliioned   to  deliver  all  evidsnces  concerning 

fuch  lands,  the  defendant  muft  plead,  thaD  he  hath  d;;livered  fuch  and  fuch  charters,  which  arc  all  the 
charters  concernins:  the  land.  Kellw.  95.  ]iv.tpcr  Cro.  Eliz.  8  9.  he  may  plead,  that  he  hath  delivered 
ail,  &c.,   and  the  contr.iry  in  fome  partiCuUri  ought  to  be  fliewa  on  the  otlicr  lide :  ter  curiam. 

'  WhercL. 
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Where  the  covenants  are  matters  of  {a)  record,  the  perform-  Co.  Uu 
ance  muft  be  fhewn  fpecially  -,  bccaufe  it  muft  appear  to  be  done  303-  b. 
by  the  record,  and  is  not  to  be  tried  by  a  jury  on  the  general  iffue.      wy'tVn*. 

Cfo.  Jac.  560.     a  Roll.  Rep.  i  55, 

If  in   debt  upon  an  obligation,  conditioned  that  the  plaintiff  2  Co.  4, 
fiiall  enjoy  certain  lands,  difcharged,  or  otherwife  faved  harmlefs  [b)  Manfer's 
from  all  incumbrances,  the  defendant  pleads,   that  the  plaintiff  the  like 
had  enjoyed  the  lands  difcharged  and  kept  indemnified  from  all  point  in 
incumbrances  ;  this  plea  is  naught ;  for  being  in  the  affirmative  it  q'^'^^'  ^* 
ought  to  have  been  Ihewn  how ;  but,  if  he  had  pleaded  in  the  .^q^\  jgl*. 
negative,  mnfiiit  danuiificatiiSy  it  had  been  otherwife.  Leon.  71. 

March,  121. 
Keilw.  80.  {b')  If  the  condition  be  to  fav»  hartnlefs  from  all  bonds  entered  into  for  the  obligor,  tx- 
onera-vit  &  indem.  ccnfer'va'vit  is  no  plea  without  ftiewing  how.  Cro.  fc'liz.  <)i6.  adjudged,  but  that  he 
need  not  fhew  from  what  bonds  he  fayed  him  harmlefs  ;  and  Cro.  Eliz  4:;3.  per  Gaudy,  there  is  a 
tliverfity  when  the  condition  is  to  difcharge  from  a  particular  thing,  and  when  tiom  a  multi^,licity  of 
things,  for  in  the  la(t  cafe  it  is  fufficient  to  plead  generally.  [if  to  debt   upon  bond  conditioned  to 

indemnify  the  plaintiff,  the  defend^nt  plead  quod  indempncm  confir-jawt,  without  faying  how  j  this  is 
well  enough,  if  not  fhewn  for  caufe  of  demurrer.  White  v.  Cleaver,  z  Str.  6i5i.  Sed  vide  Hillicr  v« 
PlymptOB,   I  Str,  422.J 

Where  the  bar  is  in  the  negative,  it  is  impoffible  for  the  plaintiff 
to  go  to  an  iffue,  for  A  negative  cannot  be  proved ;  and  therttfore 
the  plaintiff  muft  affign  a  breach,  by  replying  in  the  alfirmative,  on 
which  iffue  may  be  properly  taken  :  as,  if  a  condition  of  a  bond  is.  Lev.  Sj. 
that  the  defendant  fball  not  deliver  poffeffion  to  any  perfon  but  the  il""/",  '* 
leffor,  or  to  fuch  perfons  as  fhall  lawfully  evi£l  them  ;  the  defend-        '  ^"^ 
ant  pleads  he  did  not  deliver  the  poffeffion  to  any  but  fuch  as 
lawfully  evicted  him  ;  here,  it  comes  on  the  plaintiff's  fide  to  affign 
a  breach,  and  fhew  that  he  delivered  the  poffeffion  to  fome  perfon 
that  had  not  lawfully  evicted  him  ;  becaufe,  the  condition  being 
in  the  negative,  the  defendant's  plea  muft  neceffarily  be  in  the  ne- 
gative alfo,  and  the  plaintiff,  to  affign  a  breach,  muft  affign  a  fa£l 
dire£l:ly  oppofite  to  fuch  negative  condition. 

So,  if  an  obligation  be  to  perform  an  award,  and  the  defendant  vide  title 
plead  no  award  made,  it  is  not  fufficient  for  the  plaintiff  to  fhew  -Arbitra- 
an  award  made  in  his  replication,  unlefs  he  fhews  alfo  a  breach ; 
becaufe  the  defendant's  plea  is  in  the  negative,  and  the  plaintiff,  by 
replying  in  the  affirmative,  does  not  fhew  the  obligation  to  be 
broken  -,  for  the  {hewing  fuch  an  award  leaves  it  uncertain  whe- 
ther it  was  performed  or  not  *,  and  his  having  fhewn  that  there  was 
an  award  fubfifting,  does  not  make  it  appear  that  he  was  entitled  to 
the  money,  unlefs  he  alfo  ffiews  that  the  award  was  broken. 

The  condition  of  a  bond  was,  that  the  obligor  (hould  render  an  Sand.  102. 
account  of  the  goods  of  William  Narril  dtcezicdy  which  came  to  dayman  v, 
his  hands,  and  make  an  equal  dividend  between  him  and  the 
obligee ;  the  defendant  pleads,  no  goods  came  to  his  hands  ;  the 
plaintiff  muft  reply  what  goods  came  to  his  hands,  and  farther 
affign  the  breach  that  he  did  not  account  for  them  ;  becaufe  the 
plaintiff,  by  replying  the  goods  came  to  the  defendant's  hands, 
leaves  it  on  his  own  ftiewing  indifferent  to  the  court  whether  he 
be  entitled  to  the  penalty  of  the  obligation  or  not,  unlefs  he  goes 
farther,  and  (hews  that  the  defendant  did  neither  account  nor 
4ivide  them. 

If 
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Cro.  Jac.  (a)  If  in  debt  upon  an  obligation,  conditioned  to  pay  30  /.  to 

359-  ^.  B.  and  C.  tain  c'lto  as  they  fliall  come  to  the  age  of  twenty-one 

s.  c!  HairJy  years ;  the  defendant  pleads  that  hf.  paid  thofe  fums  tarn  cito  as 
v.Carpenter.  they  Came  of  age  j  this  is  no  good  plea  ;  for  the  time,  place,  and 
(tf)  It  the     manner  of  performance  ouebt  to  be  {hewn  in  certain,  fo  that  a  cer- 

condition  be        .      .  _.  •    t      i  i  •  .    ,  •     i       i  r        •   \    i 

to  furrender  tam  ifiue  might  be  taken  upon  it.  Adjudgea  upon  a  Ipeciai  de- 
a  copyhold,    murrcr. 

the  det'end- 

ant  muft  not  plead  generally,  that  he  hath  furrendered  it,  but  muft  ftiew  when  the  court  wat  held. 
■Wjncb,  II.  adjudged.— —If  the  condition  be,  that  the  obligee  ihall  enjoy  an  office  according  to  letters 
patent,  the  defendant  muft  not  plead  in  hac  -verba,  but  fliew  the  effect  ot  the  letters  patent,  and  the  en- 
joyment accordingly.     Hob.  295. 

2  Mod.  33.  If  in  debt  upon  an  obligation  conditioned  to  perform  covenants, 
^^'^^  *•  one  of  which  was  for  the  payment  of  money  upon  the  making  an 
aflurance,  the  defendant  pleads  that  he  paid  the  money  fuch  a 
day,  but  faith  not  when  the  affurance  was  made  ;  this  is  naught; 
for  it  ought  to  appear,  that  the  money  was  immediately  paid  pur- 
fuant  to  the  covenant. 
Cro.  eiIe.  In  debt  upon  an  obligation,  conditioned  that  the  defendant  at 

'''^B  ifi'"^^  ^^^  times,  upon  requeft,  fliould  deliver  to  the  plaintiff  all  the  fat 
and  tallow  of  the  beafts  which  fliould  be  killed  or  drefled  by  the 
defendant,  his  fervants,  or  affigns,  before  fuch  a  day ;  the  defend- 
ant may  plead,  that  upon  every  requeil  to  him  made  he  did  de- 
liver to  the  plaintiff  all  the  fat  and  tallow  of  all  beafts,  ^c.  with- 
out fliewing  how  many  beafts  were  killed  or  dreffed,  or  what  quan- 
tity of  fat  he  delivered  ;  for  if  the  pleadings  were  not  fo  contrived 
as  to  purfue  the  covenants,  the  defendant  would  be  obliged  to 
fill  the  pleadings  with  multitudes  of  ufelefs  deliveries,  which  might 
not  be  controverted  by  the  plaintiff;  whereas  the  plaintiff,  by  af- 
figning  a  particular  breach  in  the  non-delivery  at  any  one  time, 
may  bring  the  whole  matter  in  queftion. 
Cro.  Eliz.  But  here  we  muft  take  notice  of  another  diftindlion,  viz.  That 

749.  cited  ^rj^en  the  condition  confifts  of  matters  to  be  done  that  lie  within 
slndwnd  ^is  own  knowledge,  though  they  confift  of  great  variety,  yet  the 
Maieverer.  defendant  cannot  plead  generally,  but  muft  (hew  the  particular 
*\fyf^''-!  performance  of  all  matters  in  his  plea;  as,  if  the  condition  be, 
notfa^he  that  the  defendant,  bailiff  of  the  plaintiff's  manor,  fliould  ren- 
recelved  der  an  account  of  all  the  rents  of  the  manor  he  has  recei\fcd  be- 
uiversfums,  f^^.^  ^^^^t^  ^  j^^  .  j£  ^^it  defendant  plead  he  has  accountefl  for  all 
amount  of  the  fums  before  fuch  a  day,  it  is  ill ;  but  he  muft  fhew  the  par- 
fuch  a  fum    ticular  fums,  becaufe  it  lies  within  his  own  knowledge  only  *. 

in  grofs,  and 

that  he  rendered  an  account  thereof? 

Sid.  215.  So,   if  the  condition  be,  that  the  defendant  fliall  deliver  briefs 

Woodcock's  ^.Q  jjIj  churches  within  fuch  a  time,  and  fliall  colled  the   money 

+  ^«.  See  given  upon  them,  and  fhall  deliver  it  over  to  the  plaintiff;    there, 

notepreced-  the  defendant  cannot  plead  generally,  that  he  has  delivered  the 

i^g-  '-^  briefs,  colleded  the  money,  and  delivered  it  over  to  the  plaintiff; 

ifl"ue  mish"  but  he  muft  particularly  Ihcw  what  briefs  were  delivered,  what 

betaken".  fums  were   collected,  and  that  ho   delivered  them  over  to   the 

Suppofche  plaintiff^  becaufe  fuch  particular  facls  lie  within  his  own  kuow- 

pleaded  he        *^  '  s 

d-:;vered       ledgconlyf. 

brkfs  :oal!  churclie;,  col'i-lttd  all  the  mor.ev,  amounting  \.i  the  whole  to  fo  much,  and  no  more,  and 

tliat 
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that  he  delivered  the  fame  to  the  plaintiff.  If  not  true  in  either  of  the  particulars,  it  might  eifily  be  faifi- 
fied  by  the  plaintiff:  he  might  fay  he  did  not  deliver  briefs  to  all  churches,  for  that  he  omitted  fuch  a 
church  J  or  that  he  did  not  colledl  the  money,  but  omitted  to  colledl  fuch  a  fum  ;  or  that  he  colledled 
more  than  alleged,  to  wit,  fo  much,^  and  did  not  deliver  the  whole  to  the  plaintiff  j  or  that  he  did  not 
deliver  the  money  coUedted  to  the  plaintiff,  or  any  part ;  or  not  a!l,  only  fo  much. 

If  the  condition  be,  that  the  defendant  pay  the  plaintiff  all  Lutw.  419. 
manner  of  cofts  and  charges  that  J.  S.  fhall  charge  the  plaintiff 
with,  for  carrying  on  a  fuit ;  the  defendant  plead  he  did  pay  all 
manner  of  coils  and  charges ;  this  is  ill,  becaufe  it  relates  to  one 
fingle  point,  which  may  and  ought  to  be  fhewn  in  certain,  in  or- 
der that  the  plaintiff  may  take  iffue  upon  it. 

[If  the  condition  of  a  bond  be,  that  ^.  fliall  not  embezzle  any  Jones  v. 
money  that  (hall  be  intrufted  to  him,  or  that  in  any  way  fhall  come  Wiihams, 
to  his  hands  on  account  of  his  mailer,  it  is  neceflary  to  flate  in     °"^  '  ^'^' 
the  breach,  that  a  particular  fum  of  money  was  embezzled,  and 
how,  or  from  whom  it  was  received.] 

A  bond  to  pay  from  time  to  time  a  moiety  of  all  fuch  monies  Sid.  334. 
as  from  time  to  time  he  fliould  receive  j  payment  of  a  moiety  ge-  p^""^^*^.^; 
nerally,  without  {hewing  the  particulars  in  certain,  was  held  a 
good  plea,  becaufe  it  is  of  what  he  fhould  receive  from  time  to 
time  ;  otherwife,  if  thefe  words  had  been  omitted,  becaufe  in  that 
cafe  there  would  be  a  fluffing  of  the  rolls  with  the  multitude  of 
particulars. 

In  an  adlion  on  the  cafe  againfl  the  defendant,  who  promifed,  Cro.  Ellr. 
that  in  confideration  the  plaintiff  would  difcharge  a  third  perfon  9iv  J^'"S 
then  under  arrefl,  that  he  would  pay  the  money ;  it  was  alleged 
infaclo  that  he  exonernvit^  &c. ;  this  was  held   fufhcient  without 
fhcwing  how ;   for  that  may  be  done  by  compofition,  ^c,  and 
without  deed. 

So,  in  debt  upon  a  bond  conditioned  to  perform   the  award  of  Cro.  Jac. 
J.  S.,  if  it  is  awarded  that  a  fuit  in  Chancery  by  the  defendant  339-  ^o"- 
againfl  the  plaintiff  fhall  ceafe,  and  the  plaintifi'  fland  acquitted  de  ^  Buif.'gi. 
qualibet  materia  in  eddem  cententd,  the  defendant  may  plead  quod  Freeman 
jhtit  inde  qnietatusy  without  fhewing  how,  or  that  he  in  faclo  dif-  ^*  Sheen. 
charged  him  ;  for  it  was  not  intended  that  an   a£lual  difcharge 
fhould   be  given,  but   that   by   the   arbitrament   he   fhould  be 
acquitted. 

In  debt  upon  a  bond,  the  condition  whereof  was  to  free  and  s  Mod.  243. 
keep  harmlefs  the  plaintiff,  of  and  from  all  cofls  and  damages  that 
-may  arife  by  reafon  of  a  law  fuit,  c^J'r.,  the  defendant  pleaded  non 
damnificntus  generally ;.  and  on  demurrer  to  this  plea  it  was  held  ,  ^j^^ 
good  *,  becaufe  the  condition  was  to  fave  the  plaintiff  harmlefs  tic.iars  of 
from  fomething  that  was  uncertain  at  the  time  of  making  thereof,  the  dimni- 
viz.y  from  the  cofts  and  charges  of  the  fuit,  that  no  cofts  might  be  ^""ou'i^have 
recovered  againft  him  :  but,  if  it  had  been  to  fave  harmlefs  from  a  been  fhewn 
particular  thing  f,  there,  fuch  a  negative  plea  generally  would  not  by  the  plain. 
have  done,  becaufe  the  defendant  ought  to  fhew  how  he  had  in-  ^Ipijcation. 
dem.nified  the  other.  ■\Vids  infra. 

In  cafe  upon  an  agreement,  in  which  the  defend?nt  promifed  to  Skin.  344. 
afhgn  all  the  profits  which  accrued  by   a  voyage  made  by  w  fhip,  ^'^j^^'j^. 
^f.,  the  breach  alTigricd  was,  that  the  defendant  nui ^.a-j.r?yw.vit  ^eech. 

cgrca- 
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agreamenitim  pradiB.:  upon  a  verdi£l  and  judgment  in  C.  B.  fot 

the  plaintiff,  error  was  brought  in  B.  R.y  where  it  was  infifted 

that  the  breach  Nvas  too  general  and  uncertain  ;  but  per  cur.  had 

this  been  even  on  demurrer,  it  would  have  been  good,  but  being 

after  a  verdiil  it  is  beyond  queftion,  for  the  plaintiflF  would  not 

have  damages  given  if  he  had  not  proved  a  good  breach;  and, 

here,  the  agreement  is  fingle,^  to  afiign  ;  fo  the  non-performance 

is  in  the  non-aflignment,  and  it  being  negative,  and  in  the  words 

of  the  agreement,  the  judgment  was  affirmed. 

5  Mod.  2  52.       In  debt  on  a  bond  conditioned  to  acquit,  difcharge,  and  fave 

Mather  v.     harmlefs  a  parifh  from  a  baltard  child,  the  defendant  pleaded  twn 

datnn'ificatus  generally ;  and  on  demurrer  it  was  held,  that  being  in 

the  negative  he  need  not  fhew  how,  and  it  not  appearing  on  the 

whole  record  that  the  parifh  was  damnified,  judgment  was  given 

for  the  defendant. 

Sdbbs  V.  [In  debt  upon  bond  conditioned  to  perform  articles,  it  appeared 

cioagh,        ^y  j-j^p  plea,  that  the  articles  were  an  agreement,  that  the  plaintiff 

fhould  furnifh  the  defendant  with  ale  and  beer  to  be  fold  in  his 

hcufe  at  fuch  prices,  and  that  he  fhould  take  it  of  nobody  elfe, 

but  might  be  at  liberty  to  take  any  other  liquors  (malt  liquors  only 

excepted);  and  what  fhould  not  be  paid  for  at  breaking  up  the 

trade,  and  were  undrawn,  fhould  be  taken  back.     The  defendant 

pleaded  performance.     The  plaintiff  replied,  that  by  the  fame 

articles  it  was  further  agreed,  that  what  fhould  be  drawn  fl.ould 

be  paid  for,  and  that  there  was  fuch  a  quantity  of  liquors  unpaid 

for.     On  demurrer  by  the  defendant,  it  was  faid,  that  by  the 

breach  it  does  not  appear  the  liquors  unpaid  for  were  malt  liquors  ; 

and  as  other  forts  are  mentioned,  the  plaintiff  fhould  have  been 

more  particular ;  efpecially  in  the  cafe  of  a  bond,  where  he  is  to 

JO  Mod.       fubjeft  the  defendant  to  a  penalty.     And  of  that  opinion  was  the 

G'ib  R        court,  who  cited  the  cafe  of  the  African  Company  v.  Mafon.     That 

138.  S.c!    was  a  bond,  conditioned,  reciting  that  the  defendant  was  their 

receiver  at  Brijlol^  if  therefore  he  do  well  and  truly  account  for 

all  fums  by  him  received,  then  the  bond  to  be  void :  the  breach 

was,  that  he  received  fo  much  money,  and  did  not  account  for  it ; 

and  becaufe  it  appeared  by  the  recital  in  the  condition  to  be  only 

about  tranfadlions  of  a  particular  nature,  the  general  alEgnment  of 

the  breach  was  holden  ill.     So,  is  2  Saund.  411.] 

4.  Of  Surplufage  and  Repugnancy  in  Pleading. 

C0.Lit.303.       If  either  party,  plaintiff  or  defendant,  allege  more  than  is  ne- 

riow.  232.    cefTary  to  introduce  new  matter  repugnant  and  contradictory  to 

Co.\^.        what  went  before,  in  any  point  not  material,   this  will  not  vitiate 

19  H.  6.30.  the  pleadings,  according  to  the  maxim  utile  per  inutile  non  vitiatur; 

!*•      g^     and  fuch  redundant  or  repugnant  part  lliall  be  rejetled,  efpecially 

after  a  verdi6l  :  fo,  though  there  be  a  repugnancy  in  any  material 

point,  and  this  be  not  aided  after  verdi6l,  yet,   if  it  appear,  that 

the  vercii6t  was  given  on  a  different  part  of  the  declaration,  or,  if 

the  plaintiff  releafe  fuch  repugnant  part,  judgment  Ihall  be  given 

for  him. 

In 
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In  debt  on  an  obligation  the  defendant  pleads  payment  of  50/.,  Cro.  Jac. 
14  Juri.  1 1  Jam.  according  to  the  condition  ;  the  plaintiff  replies  549* 
^uod  non  folvit  50  1.  pradiSl.  14  Augujl,  Ann.  II.  fuprad.  qttas  ad 
eundem  diem  folvijfe  debnijjet ;  ^  hoc,  &c.,  the  verdicl  found  (]uod 
non  folvit  prtzdiB.x  Of  Jimii  proiit  the  defendant  had  alleged  :  the  ob- 
jedlion  here  was^  that  no  iflue  was  joined,  becaufe  they  do  not  meet 
in  the  time  the  money  was  paid  ;  but  the  word  Aiiguji  being  plainly 
furplufage,  (for  when  he  faid  ciuod  non  folvit  pmdicl.  14  die,  it  is  a 
fufficient  traverfe  without  the  word  AiiguJ},  and  Augiijl  is  plainly 
tepugnant  to  the  wordprd'dicJ.,  for pnedicf.  refers  to  June^)  fuch 
furplufage,  being  a  repugnancy  to  what  was  before  material,  was 
idle  and  void. 

In  trefpafs  the  bill  was  filed  Nil.  18  Jac.y  fetting  forth  that  the  Cro.  Jac. 
defendant  2  jfanunry  17  Jac.  beat  the  plaintiff's  fervant, /j^t  quod  ^\ 
the  plaintifFy^r-y/V/z^;;;  per  magnum  teinpasy  ff.  a  pradifl,  20  Alartii  Ireland. 
fuprad.  ufque  prinium  diem  Martii  extunc  prox.  fequen  perdidit ;  on  a 
nihil  dicit  a  writ  of  inquiry  was  awarded,  and  10/.  damages;  but 
the  defendant  had  judgment,  becaufe  the  gifl  of  the  action  is  for 
the  ufe  of  the  plaintiff's  fervice,  and  the  battery  is  but  induce- 
ment, and  the  lofs  of  the  fervice  is  not  ex  tieceffitate  rei  relative  to 
the  battery ;  for  the  fervant  might  fall  ill  fome  time  after  the 
battery,  and  the  plaintiff  having  laid  a  different  month  fx-om  the 
'battery,  there  is  nothing  In  the  record  to  determine  the  court  to 
the  2cth  of  January,  and  to  re£lify  the  month  of  March  as  repug- 
nant ;  and  if  the  lofs  or  the  fervice  flands  on  the  month  of  March 
17  Jac.  until  March  following,  it  takes  three  months  of  the  time 
elapfed  after  the  time  of  the  a£lion  brought,  for  which  the  jury 
was  not  authorized  to  give  damages. 

But,  in  debt  upon  a  bond,  conditioned,  that  if  the  plaintiff  did  7  Leon. 
not  depart  out  of  the  defendant's  fervice  without  his  leave,  ^c,  ^Jonmgs  v. 
then  if  he  paid  the  plaintiff  100/.  within  28  days  upon  demand, 
the  bond  fliould  be  void  •,  the  defendant  pleaded  that  the  plaintiff 
4  Maii  30  EUz.  departed.out  of  his  fervice,  and  without  his  leave  ; 
the  plaintiff  replied  that  6  Septemb.  in  the  fame  year  fhe  departed 
with  leave,  and  that  afterwards  ^Oflok  fhe  demanded  the  100/., 
which  the  defendant  refufed  to  pay,  ahfque  hocy  that  fhe  departed 
without  leave  j  it  happened  that  the  demand  was  laid  to  be 
4  OBob.  and  the  writ  was  tefted  1 8  OBob.y  fo  that  there  were  not 
28  days  between  the  demand  and  the  ailion  brought,  yet  the 
plaintiff  had  judgment ;  though  upon  her  ovv^n  fhewing  fhe  brought 
the  a6tion  14  days  too  foon  ;  for  the  iiFue  was  upon  the  departure, 
and  the  demand  in  the  replication  was  altogether  immaterial,  and 
therefore  was  reje£led  as  furplufage. 

If  in  ejedlment  the  plaintiff  declares  on  a  leafe  made  to  him  the  Velv.  94, 
third  of  May,  and  that  the  defendant  pojlea^  fT.  I  Maii  ejefted  him,  ^^^^'^^hj 
this  is  good  after  verdi£l: ;  for  by  the  pojlea  it  appears  that  the  Lev.  194, 
defendant  committed  a  tort  on  the  plaintifr's  title,  and  when  he  195.  Like 
lays  a  repugnant  day,  it  is  as  if  he  had  laid  none  ;  and  if  no  day  be  '^,°^"\';t^ 
laid,  it  fhall  be  intended  after  verdidl:  that  tlie  tort  was  committed  Ejrament. 
before  the  a£licn  ;  for  it  would  be  very  foreign  after  verdifl:,  to 
intend,  that  the  action  was  brought  by  the  fpu-it  of  prophecy  for 

a  wrong 
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a  wrong  to  be  committed  afterwards ;  and  befides,  the  jury  could 
not  take  cognizance  of  any  fa£t  done  fince  the  adlion  brought,  for 
that  was  not  in  ifTue. 
Cro.  Jac.  In  trefpafs  for  entering  his  clofe  to  Juli'i  44E/iz.  contra  pacem 

377.  Cod-  domino:  regin^  EUz.  &  domini  regis  nunc,  after  verdi£t;  this  was 
w'iudn/  moved  in  arreft  of  judgment,  and  held  that  thefe  words  dot?iini 
Carth.  95.     irgis  }iunc  were  but  furplufage. 

S.  P.  &  vide  Show.  2,8.   where  It  is  held  that  this  would  not  be  good  on  demurrer. 

Vent.  103.  If  an  a£lion  be  brought,  and  the  plaintiff  conclude  his  declara- 
j,.*!^  ^'  tlon  with  a  contra  fonnam  Jlatnti,  and  there  happen  to  be  no  a£l  of 
parHament  in  the  cafe,  the  words  contra  formam  Jiatuti  {hall  be  re- 
jected as  furplufage. 
Saik.  212.  So,  in  trefpafs  for  entering  his  clofe  and  treading  down  his  grafs 
pi.  a.    Ld.    gj^fj  Q0xn.  and  hunting  there,   the  defendant  beine  an   inferior 

Kaym.  149.  ■.    j-  °     ,       .    .  .        -  -        ®        _  ■   ■     j 

12  Mod.        tradelman,  contra  pacem  domini  regis ^   <3^  contra  Jonnam  Jfattitt  inde 

J 22.  provif.;  in  this  cafe,  though  feveral  trefpafles  are  alleged,  the  laft 

Corayns,26.  ^^  which  Only  is  within  the  ftatute,  and  the  conclufion  of  the 

Holt,  661.     couni  is  contra  formam  Jiatuti ,  which  in  a  grammatical  conftruClion 

pi.  I.  goes  to  the  whole  count ;  yet,  as  in  law  it  goes  only  to  the  hunt- 

-V^i^'j^  ^'  i"K)  it  therefore  may  be  applied  to  the  latter  part,  andreieded  as 
5  Mod.  307.       t»'  a  r      r       1    r 

Comb.  420.    to  the  relt  for  furplufage. 

S.  C.     Bennet  v.  Talbot. 

The  King  [In  an  information  upon  a  ftatute,  if  the  profecutor  is  not 
^''Y^  '  obliged  to  negative  the  exceptions  in  the  ftatute,  and  yet  negatives 
Rep.  320.     fome  of  them,  that  part  of  the  information  fhall  be  rejedled  as 

furplufage.] 
Saik.24.  In  ajfumpfti  for  money  had  and  received  by  the  defendant  for  the 

R  '^'  ee'  P^^"^^^^>  ^^  "/"'"  of  the  defendant ;  and  verdi£l  upon  non  ajfump^ 
Comyns,  \A^  for  the  plaintiff;  on  motion  in  arrell  of  judgment  the  court 
115.  pi.  79.  held,  that  thefe  words,  ad  ufum  of  the  defendant,  fhould  be  re* 
12  Mod.  je£ted,  being  infenfible  and  repugnant;  and  then  the  promife  is 
pairiierv.     for  money  had  and  received  by  the  defendant  for  the  plaintiff, 

Stavely.  whlch  is  WCll. 

Mod.  42. 

Sid.  306.     2  Keb.  615.   S.  P. 

Hill  y.  [In  an  adlion  of  affault  againfl  A:  and  J5.,  if  A.  confeffes,  and  B. 

Fkm;n»,       pleads  ttiat  he  and  A.  is  not  guilty,  and  iffue  is  joined,   and  B,  is 
Hardw.  341.  found  guilty,  the  words  referring  to  A.  may  be  rejected.] 
Saik.  213.          In   covenant  againft    an   apprentice    the   plaintiff  affigned  for 
Pj'  4.'  breach,  that  the  apprentice,  before  the  time  •f  his  apprenticefhip 

Soper,  *        expired,  and  durante  tempore  quofervivit^  departed  from  his  mailer's 
fervice  ;  the  defendant  demurred  and  had  judgment ;   becaufe  the 
declaration  was  repugnant,  for  it  lliould  have  been  durante  tempore 
quo  fervire  debuit. 
Saik.  213.         So,  in  trefpafs  for  taking  and  carrying  away  his  timber  and 
aw  ey  v.      brJckg  Juper  terram  jacent.  crga  confeFiioiiem  domus  de  novo  adijicat.; 
the  court  held  this  infenfible  ;  for  they  could  not  be  materials  to- 
wards building  a  houfe  already  built. 
Noy,  T45.  Trefpafs  quare  claufum  [regit  &  folumfodit ;  the  defendant  jufti- 

y  pTnn"^      fles,  that  he  and  his  anceitors,  and  all  thole  whofe  eflate  he  had 
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in  a  cottage,  hzve  ufed  to  have  common  of  turbary  to  dig  and  fell 
or/  libitum,  as  belonging  to  the  houfe,  ^c.  and  adjudged  an  ill 
plea,  being  repugnant  in  itfelf ;  for  a  common  appertaining  to  a 
lioufe  ought  to  be  fpent  in  the  houfe,  and  not  fold  abroad  :  alfo, 
fuch  a  common,  as  is  abovefaid,  is  an  intereft  and  a  frank-tene- 
ment. 

If  an  annuity,  common  of  paflure,  common  of  eflovers,  or  the  Co,  Lit; 
like,  be    granted  for  life    or  years,   i^c.  the   reveriion   may    be  Si^-  «• 
granted  without  attornment ;    and  therefore  to  plead  it  is  fur- 
plufage,  and  more  than  needs  ;    becaufe  in  none  of  them  is  there 
any  tenure,  attendance,  remainder,  or  payment  out  of  land. 

In  an  avowry  for  a  rent-charge,  the  defendant  made  title  to  Cro.  Jac. 
jf^ifi.  Stilesj   with  whom  he  married  anno    1603,  and  becaufe  at  ^^^'  '^"w'^* 
Mich.  1597,  20/.  was  arrear,  and  not  paid  to  him  and  his  wife,  Buiftl^r^e. 
avowed  Hil.  7  Jac.     Adjudged  a  good  avowry ;  for  the  faying  it  S.  c.  & 
was  arrear  to  him  and  his  wife  was  but  furplufa^e,  when  the  con-  "'''''  ^°^' 

,  ,     .  •     1     L  °  208.   Moor, 

trary  appears,  he  not  bemg  married  then.  gg^.  lil^e  ^omti 

If  an  acceptance  of  rent  of  an  afhgnec  be  plendedjguod  receperunt  Sand.  298, 
£ff  acceptaverunt  de  pradicl.  J.  S.  redditum  ftciit  fertur  fuperiiis  re-  3°5* 
fervat.y  viz.  fex  denarios  de  redditu  pyadicl.;  this  is  repugnant,  be- 
caufe it  is  in  a-  point  perfectly  material ;  and  it  is  repugnantly 
pleaded,  becaufe  it  is  faying  he  received  the  whole  rent,  and  yet 
received  but  part  of  it,  which  is  in  fubftance  a  different  thing ; 
and  the  fex  denar.  is  no  furplufage,  becaufe  it  is  the  certain  fum 
that  is  alleged  to  be  accepted ;  and  therefore  the  acceptance  is  not 
in  the  form  only. 

If  a  man  makes  feveral  demands  in  one  declaration,  and  in  the  Latch.  173. 
toto  fe  attingunt  mifcafts  the  whole  fum,  and  makes  it  more  than  ?i''p  ^* 
what  is  contained  in  the  feveral  articles  demanded :  this  (liall  not 
vitiate  the  declaration,  becaufe  the  cafting  up  oiie  total  is  mere 
furplufage,  and  that  total  not  agreeing  with  the  parts,  fuch  dif- 
agreeing  furplufage  cannot  hurtj  for  it  is  plainly  the  miftake 
of  the  clerk,  in  computing  the  demand  aright,  and  not  of 
the  party,  in  Shewing  any  particular  demand  otherwife  than  he 
ought. 

[So,  in  debt  on  a  fimple  contrail,  the  declaration  hath  been  M'Quiiiin 
holden  to  be  good,  though  the  aggregate  amount  of  the  feveral  ^"rV^g', 
fums  in  the  different  counts  fell  fhort  of  the  fum  demanded  in  the  j,^^] 
recital  of  the  writ,  and  the  breach  v/as  affigned  in  the  non-pay- 
ment of  the  fum  demanded  in  the  writ-] 

But,  if  a  man  brings  a  plaint  in  an  inferior  court,  and  the  de-  Yelv.  5. 
claration  fets  forth  particular  demands,  which  over-run  the  fum  Lrtch''^'*i*7<. 
mentioned  in  fuch  plaint,  though  never  fo  little,  and  the  jury  give  (^  nj\de 
a  verdi£l  according  to  the  fums  mentioned  in  the  declaration  j  this  rSand.  28a. 
is  erroneous ;  for  the  plaint  in  that  court  is  in  nature  of  a  writ,     jji^t;^ 
and  is  the  original  and  foundation  of  the  whole  proceedings  ;  and  may  remit 
if  the  declaration,  verdi£l,  or  judgment,  are  for  more  than  is  con-  fuch  over- 
tained  in  the  v/rit  or  plaint,  though  it  be  never  fo  little,  by  the  cigredVor. 
fame  reafon  they  may  go  to  larger  fums  in  infinitum ;  and  then  the 
plaint  or  writ  would  be  no  dircdlion  for  the  future  proceedings  of 
the  court. 

Vol.  V.  E  e  5-  That 
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5.  That  the  Pleading  ought  to  be  dire£l  and  not  argumentative 

Co.  Lit.  («■*,  Every  pica  muft  be  dire£t,  and  not  by  way  of  argument  or 

3^3-.  ^•,       rehearfal. 

(a)  A  plea 

jji  bar,  chat  del}ro;,o  the  phliuiff's  aftion  only  argumentatively,  is  not  good.     Yelv.  223. 

Dver,  42,  If  a  mm  be  bound  by  obligation  to  warrant  lands,  and  in  an 

t-'  .  action  on  this  bood  the  defendant  plead,  that  the  p\ainti(f pacij^ce 

is  •vide  8>'^"'^'f^'^  9'''    ^^-  ^'^^'^  ^^  naught,  being  only  argumt^ntative  j  for  he 

1  Lev,  194.  fiiould  have  pleaded,  that  he  did  warrant  the  lands,  i3   non  dam- 

tufiViVtltS. 

Dyer,  iiS.         To  fay  qu'.d  indentura  tcjlatur  quod  dimjfit  is  an  ill  plea  5   for  he 
ought  to  fncw  that  he  demifed  de  faclo, 

2  And.  179.  In  ■Af'.nnedcn  in  reverter^  the  demandant  counts  of  a  gift  to  ba- 
(A)  So,  in  a    j.^^,.,  j^^^i  r^^^g  j,^  ^.^ji    gj^^  j.|^^j.  ^       ^^^  ^^^^  without   iiTue,  the 

quare  imte-       iri  111  1  -r  i  •      ,i\   r  -i 

dit,  defend-  oetendaut  cannot  plead;  that  the  gut  was  to  them  m  [b)  ice,  witn- 
ant  cannot     out  traverfing  the  gift  in  tail,  being  only  argumentative. 

plead  that 

A.  is  incumbfnM  and  rot  B.,  without  a  traverfethat  B-  is  incumbent,  being  only  argumentative,^  A, 

IS  incumbent,  ergo  B.  is  not.     2  i^nd,  179 In  trefyaf'-  againft  divers  deendancs,   they  plead,  that 

oae  of  the  clefer.da;:ts  was  dead  before  the  writ  purchjffd ;  the  plaintirF replies,  that  he  was  alive ;  this  is 
raught,  without  adding  ©■^f  nifwf  OTCj-ce;  fo,  if  villenage  be  pleaded,  replication,  that  he  is  frank-free, 
without  adding  niau  vUkin,  is  naught.     19  H.  6.  4. 

7E.4.  16.         So,  if  zfcl.  fa.  be  brought  againft  a  parfon  for  the  arrears  of 
zAnn.  179,  ^^  annuity  recovered  againil  hiai,  and  the  defendant  plead,  that 
before  the  writ  brought  he  had  refigned  into  the  hands  of  the  or- 
dinary, who  accepted  thereof;  this  is  no  good  plea,  for  he  ought 
to  have  pleaded,   that  he   was  not  parfon  the   day  of  the   writ 
brouglit. 
4  Mod. 405.       In  affumpfit  the  defendant  pleaded,  that  the  plaintiff  mms  alienl- 
eriier  V.      ^^;;^  /;;  regfjo  Yx:\ViCi?s,  fub  iigeantui  advcrfaru  dcin.  regis,  &c.   orititi- 
dits :  And  on  demurrer  to  this  plea,  the  exception  to  it  was,  that 
this  was  riot  a  dire6l  aiiirmativc,  that  the  plaintiff  was  alienigeuay 
in  that  it  fhould  have  been  natusy  and  not  criundus  ;  but  fome  pre- 
cedents being  cited  out  of  Ra/lal,  where  the  word  natiis  was  fup- 
plied  with  oriundiiSy  the  plea  was  held  good. 
Lev.  121.  A  plea,  that  he  is  now  a  fubje£l,  intended  a  natural  one,   and 

that  he  was  always  fo. 
Lev.  i?4.  In  njfinvjftt  againlh  an  executor,  on  the  promife  of  his  tcftator, 

Brovvniig  j^^  pleaded  tion  njfumpfit ;  and  after  verdict  for  the  plaintiff,  it  was 
(f)  ^v.fcrfe  objected,  that  it  did  not  appear  by  the  plea  (r)  who  did  not  af- 
ojjirr.^jit,  fume  :  But  per  cur. — It  {hall  be  intended  of  the  teflator,  for  here 
favine'to       ^^  "^  charge  of  any  affuming  by  the  executor. 

whom,  where  the  law  raifes  the  promife,  will  be  v/ell  enough,  but  not  in  the  cafe  of  a  fpecial  promife. 
Sid.  292.     2  Keb.  57.     Cro.  Eliz.  703. 

Latch.  125.       So,  in  debt  againft,  an  executor  on  the  bond  of  his  teftatcr,  the 


Bak 


er  s 


dctendant  pleaded  non  ejl  factum  fiium  j  and  it  was  adjudged,  that 

fuum  fliould  be  intended  teftator. 
aSaik.  686.       If  a  horfe  be  taken  as  a  ftray,  and  the  owner  fay,  he  demanded 
Walih^  '*      the  horfe  proferendo  fatisfaSlionem ;  this  is  fufficient,  and  a  direct 

afiifmation,  as  in  the  cafe  of  'warrantizando  vendidlt. 


piea0  antJ  picatiingsf*  419 

If  a  man  plead,  that  he  entered  come  or  as  heir  to  fuch  a  one  •,  <  H.  7.  i,a. 

tliis  is  politive  enough  :  So,  if  a  man  juftify  as  bailiff  or  frrv.int ;  ^>^'^>  *3*- 
this  is  not  barely  argumentative,  but  as  politive  and  dirc£l,  as  if 
he  had  alleged  that  he  was  heir,  bailiff,  or  fervant. 

If  the  condition  of  a  bond  be  to  (land  to  the  award  of  J.  5.  Sand.  169. 

fo  that  the  award  be  made  on  or  before  tlie  i6th  of  March ^  and  ('')  ^^* 

no  award  be  pleaded,  and  the  plaintiff'  reply,  that  after  the  mak-  ^^^a  barV* 

ing  the  bond,  and  before   the  a£lion  brought,  [f.pradici.  16  die  implicative, 

Martii,  they  made  an  award;  the  [a)  fcilicet  is  a  direct  affirma-  buiisanex- 

tion  that  the  award  was  made  within  the  time  limited  by  the  con-  ^mtnr^."^' 

dition,  and  may  therefore  be  traverfed.  3  Leon.  67. 

Plow.  127; 

Eo  qud  \^  an  affirmative:   fo  is  ct   qu'.a,  quod  ium.  Sec.    and    may   be    traveifed.     Lev.  104. 

I  Saund.  117. 

6.  Negative  Pregnant. 

It  has  been  laid  down  as  a  rule,  that  every  plea  ought  to  be  dl-  Co.  Lit, 
rt€t,  and  not  by  way  of  argument ;  and  that  therefore  iffue  can-   ^^°-  ^' 
not  be  joined  on  a  negative  pregnant,  or  an  affirmative  pregnant  Doft.^pl, 
■with  a  negative,  t.  e.  fuch  a  negative  as  fuppofes  or  implies  an  af-  256. 
firmative,  or  fuch  an  affirmative  as  implies  a  negative  :  as  7ie  d^na  ?^^°"-  '97* 
pas  per  le  fait  implies   a    gift  by  parol,  and   therefore  the   iffue  sciie,  ten. 
ought  to  have  been  tie  dona  pas  modo   i^  forma.      And   this   kind  Bro.  tit.' 
of  pleading  is  held  to  be  ill  on  a  [b)  demurrer  ;  becaufe  the  plea,  p1^f"7^ 
^c.   is  not  a  certain  affirmative  or  negative  of  any  {ingle   point  Vnz.ia^^' 
in  queftion  j  but,  being  only^  an  error  in  phrafe,  it  is  aided  after  ^s.  [There 
verdicf .  'f^'";  '"  ^« 

this  fort  or 
affinity  between  an  argumentitive  plea  and  a  negative  p  egnant ;  that  as  the  'atter  is  a  negative  pregnant 
with  an  affii  mative,  fo  is  the  former  an  affirmative  pregnant  with  a  negarive  ;  and  the  cure  for  both  is, 
in  molt  cafes,  to  add,  or,  at  leail,  to  fubfiitute,  a  d  redl  denial  of  the  fublrance  and  git  of  rhe  plea  or  de- 
claration which  is  to  be  anfwered.  3  Reivc's  Hilt.  431;-]  (^)  Theie  muft  be  a  fjecial  demuner  to  a 
negative  pregnar  t,  that  is,  a  negative  plea  which  doth  alfo  contain  io  it  ^n  affirmative  ;  and  to  an  a'-gu- 
meritative  plea,  rh?.tis,  a  plea  i-.bich  c-nciuies  nothing  direflly,  but  only  by  ^^ay  of  irgumen:  or  realon- 
jrg  ;   for  the  court  will  intend  every  plea  good,   till  tliC  contrary  apj;ejis.     Lit,  Reg  437. 

In  trefpafs  for  cutting  his  trees,   the  defendant  pleads,   that  it  21  H.  6. 

was  by  the  command  of  the  leffor  to  give  them  to  a  ftranger  \  the  \^^^'^' 

plaintiff  replies,  that  he  did  not  cut  the  trees  by  his  comm.u^d  ;  ^-G.'^' 
this  was  held  a  negative  pregnant,  and  that  he  fnould  have  pleaded 
ne  commatidn  pas. 

After  iffue  joined  the  defendant  pleaded  a  releafe'of  the  plain-  21 H.  e.g. 

X\?i puis  darrein  cotitiuuance ,   the  plaintiff'  replied,  that  it  is  not  his  Dod.  pi. 

deed  puis  darrein  continuance  ;  this  is  a  negative  pregnant,  becaufe  it  *^ 
implies  the  deed  to  be  his,  though  not  executed  at  the  time  alleged 
by  the  defendant. 

In  cafe  againll  an  hofl:,   for  that  the  plaintiff's  goods  were  em-  22*^.6. 

bezzled  by  his  default,  he  pleaded,  that  they  were  not  lo(l  by  his  1^^'  59' 

default  ;  this  is  a  negative  pregnant,  and  he  fhould  have  pleaded  256. 

the  fpecial  matter  [c).  [(0  f^o'e  property  the  general  'ffue.J 

In   cafe   for  burning   the    plaintiff's    houfe    by    the   negligent  2?»H.  6, 7. 
keeping  of  his  fire,  the  defendant  pleaded,  that  the  houfe  was  f"^^„fj^,g 
not  burnt  by  the  negligent  keeping  of  his  firej  this  is  a  negative         "^ 
pregnant. 
^    ^  E  e  2  It 
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5H.  7.  9.  If  a  defendant  plead,  that  the  cattle  died  in  a  pound  overt  hf 
Voa.  pi.  t}^e  default  of  the  plaintiif,  and  the  plaintiff  reply,  that  they  did 
*^^'  not  die  by  his  default  generally  ;  this  is  a  good  plea  :  but  if  he 

fay,  that  they  did  not  die  in  a  pound  overt,  this  is  a  negative 
pregnant. 
3H.  6. 37,        In  trefpafs  the  iflue  joined  was,  that  jf.  N.  the  defendant  did 
38-  not  diffeife  the  pLiintifF  to  the  ufe  of  U^.  P.  &c.,  and  held  a  nega- 

j,°  /  ^  '       tive  pregnant;  but  had  he  pleaded  tio7i  dijfeiftv'it  modo  i^ forma y  it 

had  been  good  to  all  intents  and  purpofes. 
36  H.  6. 22.       In  a  vnrit  of  entry  fine  affenfu   capituli^  ne  alien  pas  is  a  nega- 
Doa.  pi.       ^jyg  pregnant :   fo,  of  an  entry  for  the  alienation  of  tenant  for 
*5^-  life. 

azH.  6  38.       In  trefpafs  the   defendant  juftifies,  by  reafon  that  the  parti- 
Doft.  pi.      cular  tenant  aliened  the  reverfion  in  fee  to  him ;  the  plaintiff  tra- 
^  verfes,  that  he  did  not  alien  in  fee :  this  is  no  good  iffue,  but  a 

negative  pregnant ;  for  if  he  aliened  but  for  another's  life,  his  en- 
try is  lawful, 
a  Li!.  Reg.         He  in  reverfion  brings  a  writ  of  entry  iti  cafu  provifoy  upon  an 
*''*•  alienation    made  by  the    tenant  for  life,  fuppofing  that  he  has 

aliened  in  fee,  which  is  a  forfeiture  of  his  eftate ;  the  tenant  comes 
and  pleads,   that  he  hath  not  aliened  in  fee :    this  is  a  negative, 
wherein  is  included  an  affirmative  ;  for  though  it  be  true  that  he 
hath  not  aliened  in  fee,  yet  it  may  be  he  hath  aliened  in  tail,  v.'hicli 
is  alfo  a  forfeiture  of  his  eftate. 
Carter,  221.       If  an  exccutor  pleads  feveral  judgments,  and  that  he  hath  not 
Waicup  V.     j^ffet-g  j^ify^  .  and  the  plaintiff  replies,  they  are  kept  on  foot  by 
adjudged".       fraud;  and  the  defendant  rejoins,  they  are  not  kept  on  foot  by 
(a)  Where     fraud,  ^c.  but  doth  not  fay,  nor  any  or  either  of  them  ;  the  re- 
a  houV'&c   joi"^^''"  is  naught,  for  {a)  there  is  a  negative  pregnant. 

was  not  burnt  for  want  of  good  cuftoJy  of  his  fire,  is  a  negative  pregnant.  Bro.  tit.  Negative  Preg- 
nant, 3.  Fitz.  liTue,  88.— —Saying  that  you  accepted  not  the  obligation  in  fatisfaction,  implies 
that  he  gave  you  the  obligation,  which  is  a  negative  pregnant.     Stile,  30^. 

Cro.jac.87.  If  an  action  of  trefpafs  be  brought  for  entering  into  a  man's 
Min.v.Coie.  ]^Q^fg^  ^nd  the  defendant  plead,  that  the  daughter  licenfed  him  to 
enter,  by  which  he  entered  ;  the  plaintiff  reply,  quod  non  intravit 
per  licentiam  fuam  ;  though  this  replication  be  a  negative  pregnant, 
(for  it  fecms  rather  to  confefs  the  licence  than  to  deny  it,)  yet  the 
verdift  having  found  the  licence,  tlie  dubioufnefs  of  phrafe  is 
now  removed,  and  the  truth  appears  by  the  verdi£l.  * 

Cro.  Car.  So,  in  debt  for  rent  on  a  leafe,  the  defend.int  pleads  quod  nihil 

31a.  Giil  ];iahuit  in  tenemetitis  tempore  dimiffionis ;  and  the  plaintiff  replies, 
quod  hahuit  in  tenenuntis^  without  fhewing  what  eftate ;  though 
this  had  been  bad  on  a  demurrer,  becaufe,  by  not  fhewing  what 
eftate  he  had,  it  is  pregnant  of  this  negative,  that  he  had  not  fuch 
an  eftate  by  which  he  had  power  to  demife,  yet  after  verdl£l  it  is 
good,  where  the  truth  appears  that  he  had  fuch  an  eftate  that  he 
could  demife. 
Lev.  83.  In  debt  on  an  obligation  to  perform  covenants  in  an  indenture 

nS^'       ^^  ^^^^^  ts\2,i\t  by  the  plaintiff  to  the  defendant,  wiicreby  the  de- 
fendant covenanted,  that  he  would  not  deliver  the  poifefTion  to 
:  I X  any 
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any  but  the  leflor,  or  to  fuch  perfons  as  (hould  lawfully  evl£l  him; 
the  defendant  pleads,  that  he  did  not  deliver  the  pofleflion  to  any 
but  fuch  as  lawfully  evidled  him  :  And  on  demurrer  to  this  plea 
it  was  objected,  that  the  fame  was  ill,  and  a  negative  pregnant  j 
and  that  he  ought  to  have  fnid,  that  fuch  a  one  lawfully  evi£led 
him,  to  whom  he  delivered  the  pofleflion  ;  or  that  he  did  not  de- 
liver the  pofleflion  to  any  :  But  the  court  held  the  plea  purfuing  the 
words  of  the  covenant  good,  being  in  the  negative ;  and  that  the 
plaintifl^  ought  to  have  replied,  and  afligned a  breach;  and  there- 
fore judgment  was  given  againfl.  him. 

'J.  That  Things  muft  be  pleaded  according  to  their  Operation  in 

Law. 

The  grant  or  conveyance  of  one  jointenant  to  his  companion  Co.  Lit. 
mufl;  be  pleaded  as  a  releafe  ;  for  one  jointenant  cannot  enfeoflT  i93-^« 
his  companion,  becaufe  they  are  already  both  feifed  per  mie  et  per  sjj  '^^'j, 
tout;   and  this   manner  of  conveyance  paflang  by  livery  cannot  a  Sand.  9$. 
operate  fo  as  to  give  him  what  he  already  has  :  but,  though  a  ^^^'  ^  j 
releafe  be  the  proper  conveyance  from  one  jointenant  to  another, 
yet,  if  the  jury  find,  that  the  one  jointenant  did  grant  or   convey 
to  another,  this  amounts  to  a  releafe  j  for  they  having  found  the 
fubfl:antial  part,  the  court  is  to  apply  the  words  according  to  the 
operation  they  have  in  law  :  but  every  fuch  conveyance  muft  be 
pleaded  as  a  releafe. 

So,  if  tenant  for  life  grant  his  eftate  to  him  in  reverfion  ;  this  is  4  Mod.  151. 
a  furrender,  and  muft  be  pleaded  accordingly,  being  the  operation  ^°^^-  ^"i^' 
it  hath  in  law. 

If  J.  S.  plead  the  grant  of  a  r^nt  from  his  father  in  this  man-  aVent.  149. 
ner,  viz.    that  in  conflderation  of  love  and  aff^e£llon,  and  5/.,  he  s'^^- »66. 
concejjit  vS*  affignavit,  &c.,   and  there  is  neither  attornment  nor  pai^^r  and 
enrolment  of  the  deed  ;  this  cannot  pafs  as  a  grant  at  common  March. 
law,  nor  as  a  bargaiu  and  fale  for  want  of  enrolment ;  and  though  4^^°^  '49- 
it  [a)  amount  to  a  covenant  to  Hand  feifed,  being  in  conflderation  s.  c. 
of  love  and  aflc£l:ion,  yet  it  oue;ht  to  have  been  {b)  fo  pleaded,  («)  a  man 
being  the  operation  it  hath  in  law,  rn7feii?o'" 

his  fon,  but  thca  the  conflderation  of  money  ought  to  be  expreOed,  and  it  ought  to  have  ali  the  other 
circumftances  of  a  bargain  and  fale  ;  yet  if  it  hath  not,  and  the  conflderation  of  love  and  affcft'on  is  ex« 
prefled,  it  will  amount  to  a  covenant  to  ftand  feifed.  7  Co.  40.  Bedel's  cafe.  2  Co.  24.  Cio.  Eliz. 
394.  «nd  -vide  Vent.  137.  Lev.  56.  Mod.  173.  Crofs  v.  Scudamore  [i>)  The  wrord  dedi  or  concejji 
may  amount  to  a  grant,  to  a  feoffment,  to  a  gift,  leafe,  ret^-fe,  confirmation,  or  furrender  j  and  it  is  in 
the  eledion  of  the  party  to  ufe  it  to  which  of  thefc  purp  fes  is  moft  agreeable  to  his  intereft,  and  there- 
fore he  may  plead  it  as  either.     Co.  Lit.  30 1.  b.     4.  -Mod.  150.  cited. 

All  neceflary  circumftances  implied  by  law  in  a  plea  need  not  Co.  Lit. 
be  exprefl^ed ;  as,  in  pleading  a  feoffment,  livery  and  attornment  3^°J^^ 
are  implied ;  yd-tVftj",  in  a  grant.  Plow.  149,  150, 

In  pleading  a  countermand  to  a  fubmifiion  to  arbitration,  it  8  Co.  Si. 
need  not  be  alleged,  that  the  party  gave  notice  to  the  arbitrators, 
for  without  that  it  is  no  countermand  ;  and   therefore  if  no  notice 
,be  giwen,  iflue  may  be  joined  upon  the  point,  quod  noti  revocavit. 

Ee  3  If 
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Co.  Lit.  If  a  dlfleifee  plead,  that  he  could  not  enter  for  fear,  he  muft' 

353- b-  fliew  lome  juH   caufe  of  fear,  that  the  court  may  judge  of  the 

rcafonablenefo  of  an  apprehenfion  of  danger  to  his  perfon  -,  but  in 

a  fpecial  verdift,  if  the  jurors  find,  that  the  difleifee  did  not  enter 

for  fear  of  corporal  hurt,  it  is  fufficient,  and  it  fliall  be   intended 

that  they  had  evidence  for  what  they  find. 

Comb,  403.        The  defendant  made  conufance  as  bailiff  to  Jane  Grijpth,  that 

Ld.Raym.    Robert  G'/yfJith  was  feifed  in  fee,  and  deviled  to  Thomas  Griffith  m 

aSaik.  676.  tail,  and  that  a  common  recovery  was  fullered  agaiuft  him,  to  the 

pi-  V  intent  that  Jane  Ihouid  have  a  rent  of  40  /.  per  ann,  after  the  death 

Tr  "^^^'a-l'^'    "^  Thomas ;  and  that  there  was  a  deed  for  the  recovery  declaring 

FicLchtr.  '     the  ufes,  ^c.^  which  was  held  to  be  ill  pleaded  ;  for  he  fliould  not 

have  fet  forth  the  deed,  but  have  pleaded  according  to  the  con- 

fli  adion  of  law,  that  the  recovery  was  to  fuch  ufes  at  the  time. 

4.  Co.  22.  The  admittance  of  a  copyholder,  as  well  upon  a  delcent  as  fur- 

wal  [eU^d^^  render,  may  be  pleaded  as  a  grant,  to  avoid  the  inconvenience 

jecundul        which  would  follow,  if  the  copyholder  fliould  be  forced  in  pleading 

coy.Jue.udir.em  to  (hcw  the  fi)  (I   grant ;  for  that   was   either  before  the   time  of 

n  "Mecei-r'    "^^f^'iiory,  and  fo  not  pleadable,  or  within  the  time  of  memory, 

fariiy  import  ^"^^  {")  then  the  cuflom  fails. 

acopyhold.     3Bulft.230.     Roll.  Rep.  2 j  1.     z  Vent.  i4'l,. 

4.  Co.  22  b.       So,  he  may  allege   the  admittance  of  his  anceftor  as  a  grant, 
and  Ihew  the  defcent  to  him,  and  that  he  entered,  v.ithout  fliew- 
ing  any  admittance  of  himfelf. 
4C0.  22,  But  he  cannot  plead,  that  his  father  was  {b)  feifed  in  fee  at  the 

fte^Jig'T'  "^^^^  °^  ^^^^  ^^"^^  ^y  *^"Py  °^  court-roll  of  fuch  a  manor,  according 
wh.fegrjnt,  to  the  cuilom  of  the  manor,  and  that  he  died  feifed,  and  it  de- 
Cto.  Jac.  fcendcd  to  him-,  for  in  truth  his  interelt  in  judgment  of  law  is  but 
l^igJt'       ^  particular  iiitereft  at  will. 

naught  upon  a  gcne.al  demur; er,  Cro.  Car.  190.  per  totam  curiam  ;  though  the  fon  had  th'^ve  ft;e»'n, 
that  after  the  dcicen:  lie  was  a.'mi  led  :  But  by  toree  Judges,  it  is  but  a  laatt  in  form,  anJ  the  ifiue  be- 
ing t:;ken  up  in  a  collate  al  matter,  and  found  for  the  pia  ntiff,  it  is  helped  by  the  ftatute  0}  jecfaiis 

But,  it  ^.  pi' ad  J  the  gr.mt  <:f  the  reverfion  of  a  copyhold  after  the  death  of  J5.  tenant  for  life,  he  need 
not  fhevv  the  brginning  01  t!ie  eftate  of  B.,  nnr  by  whom  granted  j  for  it  is  not  the  title  of  A.,  but  mat- 
ter of  inducement  only.     Cro  Jac.  5-.     2Vent.  jSz. 

Hard.  566.  If  one  licenfe  another  to  enjoy  fuch  a  ho-ufe  or  land  till  fuch  a 
Wt^tiMe^^'  '^^^1  tJ"s  amounts  l!o  a  prefent  and  certain  leafe  or  interell  for 
Leafcs.  t^?*t  time,  and  may  be  pleaded   as  fuch,  though   it  may  be  alfo 

pleaded  as  a  licence  j  and  if  it  be  pleaded  as  a  leafe  for  years,  and 
traverfed,  the  leflee  may  give  the  licence  in  evidence  to  prove  it. 
And.  307.  If  an  obligee  in  a  bond  covenants  not  to  fue  the  obligor,  this 

^"  ^Roll  ^""0'^"ts  to  a  releafe,  and  may  be  pleadeil  as  fuch  :  but,  if  the 
AV939.  covenant  is  that  he  v/iil  not  fue  him  before  fuch  a  day  ;  this  reds 
Dovtfe  V.  only  in  covenant,  and  the  party,  if  fued,  can  only  have  an  adiori 
Jeftnea.        ^^  covenant. 

Noy,  5.  A.  having  a  rent-charge  iffuing  out  of  three  acres,  B.  purchased 

AcC ckcd!  *^'°  ^^""^^  thereof,  and  A.  covenanted  and  granted  to  and  with  ":5. 
not  to  diftrain  in  thefe  two  acres  for  the  rent-  Glanvily  contrary 
to^Andcrfcn,  held  it  a  releafe  j  and  the  court  held,  that  if  it  be  a 
releale,  the  tenant  of  the  other  acre  may  plead  it,  for  thereby  the 
rent  was  extinct. 

If 


If  two  are  bound  in  an  obligation,  and  the  obligee  releafes  to  Lit.  Rep. 

one  of  tiiem,  provided  the  other  ihall  not  take  benefit  of  this  re-  l''^°- 

leafe,  the  provifo  is  void,  and  the  other  Ihall  take  advantage  of  the  HMne.  ^* 
releafe,  if  he  can  get  it  to  fhcw. 

If  two  are  jointly  and  fev.;ia!ly  bound  in  an  oblij^ation,  and  the  cVo.  Car. 

obligee  by  a  deed  covenants  and  agrees  not  to   fixe  one  of  them,  SS^- 
this  feenis  to  be  no  releafe,  but  that  he  may  fue  the  other.            Dennrs'v.'j^a^n 

If  the  obligee  covenants  and  grants  to  and   with  the  obligor,  Cartb.  63, 

that  tluring  ninety-nine  years  he  will  not  put  the   bond  in   fuit ;  H 

this  is  only  a  covenant,  upon  v/hich  an  aclion  will  lie,  but  it  can-  pi/i.'" '^'^^* 

not  be  pleaded  in  bar  of  the  bond  :  but  where  the  covenant  is,  that  Show.  4?;. 

the  obligee  will  not  at  any  time  hereafter  put  the  bond  in  fuit  j  .'^'."'"^'l  ^ 

fuch  covenant  is  pleadable  in  bar  as  a  releafe  ;  and  iri  the  argu-  r,  xtrm  * 

ment  of  this  cafe  it  was  allowed  by  all,  that  if  a  letter  of  licence  i^ep-4ifj-] 
contains  the  following  words,  viz.  tliat  if  the  creditor  fues  within 
fuch  a  time  his  debt  ihall  be  forfeited,  fuch  licence  is  pleadable  in 
bar. 

8.  Of  Colour  in  Pleading. 

Colour  is  a  feigned  mattei-,  which  the  defendant  or  tenant  ufetli  zUh  Reg. 
in  his  bar  when  an  action  of  trefpafs  or  an  aflife  is  brought  againfl;  ^73;  ^'^« 
him, -in  which  he  gives  the  demandant  or  plaintiiTa  flicw  that  he  ;,,  Or? Ley- 
hath  a  good  caufe  of  action,  whereas  in  truth  he  hath  not,  but  '"i-id's cafe. 
only  a  colour  and  face  of  a  caufe  ;  and  it  is  ufed  to  the  end  that  ^^^ 
the  determination  of  the  adlion  {hould  be  by  the  judges,  and  not  Hiit.  ajS.I 
by  the  jury,  and  therefore  colour  ought  to  be  matter  of  law,  or 
doubtful  to  the  /ay  gents. 

In  an  aflife,  when  the  defendant  pleaded  only  a  colourable  bar,  2  In.t.  411. 
that  is,  fuch  a  bar  as  fliewed  fome  title  in  the  demandant,  they  l^oorh,  214. 
proceeded  to  take  the  aflife  at  large,  which   was  in  this  manner :  oodi^p? 
the  aflife  (hewing  no   title  in  the   plaintiff,  the  defendant  would   73.  &c. 
fhew  his  own  enfeoffment  or  invefciture,  but  bccaufe  fuch  feoff-  ^°  ^"-  0^' 
ment   was   only  evidence   that   tJiere  was  no  diffeiiin,   it  would 
amount  to  the  general  iffue   without  colour  ;  and   therefore  the 
defendant  urged,  that  the  plnintifl"  obtained  by  virtue  of  an  invelti- 
ture,  on  which  the  ceremony  o'  livery  had  never  paffed,  and  the 
validity  of  fuch  invefl:iture,  being  a  quefl;ion  of  law,  was  not  to  be 
anfwered  by  the  jury,  and  therefore  the  pIea,of  his  own  inveftittire, 
which  alone  would  have  been  only  evidence  of  no  diffeifin,  joined 
to  the  plaintiff's  title,  which  turned  on  a  queftion  of  i^iw,  drev/  the 
caufe  from  the  jury  to  the  court;  and  this  obliged  the  pl-iintiff  to 
{hew  by  what  invefliiture  he  claimed,  and  tiien  the  affife  was  taken 
at  large  on  the  title  of  the  plaintiff;  which  was  done,   that  the 
plaintiff's   title  might  appear  on  rdj^otj.!,  and  the  pldintiff  be  con- 
fined to  give  evidence  touching  that  title,  that  the  jury  might  uot 
wander  from  that  evidence  ;  afld  tkfWt,  if  they  did,  they  might  the 
more  eafiiy  be  convicted  in  an  attaint.  ^' 

In  an  affife,  if  the  tenaiit  pleads,  i^^t  he  demifed  the  lands.to  Keilw.  103.; 
the  demandant  for  years,  this  is  no  g(ft)d  pica  ;  becaufetthc  c:>'n- 

E  e  4  plaint 
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plaint  is  of  a  difleifm  of  a  freehold,  and  the  tenant  gives  the  de- 
mandant no  colour  to  have  an  aflife. 
Keilw.  103.  If  in  an  aflife  the  tenant  pleads  in  bar,  that  his  father  was  feifed 
and  died,  and  that  he  as  fon  and  heir  entered,  and  gives  colour  to 
the  demandant ;  and  he  replies,  that  he  himfelf  was  feifed,  till  by 
the  father  of  the  tenant  difleifed,  and  that  he  made  continual 
claim,  and  after  the  death  of  the  father  re-entered,  and  was  feifed, 
till,  ^c,  it  is  a  good  replication,  and  yet  his  title  is  founded  on 
his  own  pofl'eflion  only. 
Co.  Ent.  In  trefpafs,  if  the  defendant  juftiSes  the  taking  of  the   cattle 

652.   Do£l.  damage  feafant,  he  need  not  give  any  other  colour  to  the  plaintiff; 
^ '  '^^'  for  by  this  juftification  he  acknowledges  the  property   to  be  in 

him. 
Dyer,  365.         In  eje£l:ment  the  plaintiff's  title  in  his  declaration  muft  be  an- 
Co.  Ent.       fwered  ;  and  it  is  not  fufficient  barely  to  give  colour,  as  in  trefpafs, 

70.     Raft.  err    *  lb  >  t       ' 

Int.  254.      or  an  aflife  *. 

*  In  ejedments  the  modern  praftice  is,  to  plead  the  general  idue,  the  defendant  entering  into  a  rule  to 
confefs  leafe,  entry,  and  oufter,  by  which  means  the  itle  only  is  in  queftion  between  the  parties. 

JO  Co.  88.  Colour  ought  to  have  the  following  qualities  :  i/?,  It  ought  to  be 
a  matter  doubtful  to  the  jury  ;  as,  where  the  defendant  fays,  that 
the  plaintiff^  comes  by  colour  of  a  deed  of  feoff'ment,  where  nothing 
pafled  by  the  deed ;  this  is  a  good  colour,  being  a  doubt  to  the 
lay  gents  whether  the  land  pafled  by  this  feoflrsient  without  livery^ 
idlyf  It  ought  to  have  continuance,  though  it  wants  eff'edl: ;  as, 
where  the  defendant  gives  colour  by  colour  of  a  deed  of  demife 
to  the  plaintiff*  for  the  life  of  J.  5.,  who,  before  the  trefpafs,  war, 
dead  ;  this  is  not  any  colour,  for  this  doth  not  continue  ;  but  he 
ought  to  fay,  that  he  claims  by  virtue  of  a  deed  of  demife  made  to 
him  for  his  life  where  nothing  pafled  by  that,  yily^  It  ought  to 
be  fuch  colour,  as,  if  it  were  efl^eilual,  would  maintain  the  nature 
of  the  a£lion,  as,  in  aflife,  to  give  colour  of  freehold,  ^c. 
Raft.  Ent.  In  trefpafs  if  the  defendant  pleads  a  ^ncfur  conufance  de  droit , 

Z77.    Co.    levied  by  the  ancellor  of  the  demandant,  he  fhall  not  give  colour 
30  Co.  90.     although  this  be  but  executory  :  otherwife,  if  he  pleads,  that  his 

anceftor  granted  the  reverfiou  after  an  eftate  for  life  or  years. 
loCo.  90.         The  reafon  why  colour  fhall  be  given  in  a  writ  of  entry, y}^r 
Dodt.  pi.      dijei/lfiy  writ  of  entry  in  nature  of  an  affife,  in  aflTife,  trefpafs,  ^r.j 
is  to  make  a  certain  iflue :  but  when  the  fpecial  matter  of  the  pica 
totally  bars  the  plaintiff\,  no  colour  is  neceflary  :  and  therefore  in 
pleading  a  warranty,  an  eflonpel,  or  fine  with  proclamations,  .no 
colour  is  neceiTary. 
fl2  H.  6. 5^.       When  a  man  pleads  to  the  writ,  or  to  the  aQion  of  the  writ,  no 
colour  fnali  be  giv-en. 

Where  the  defendant  entitles  himfelf  by  acl  of  parliament,  no 
colour  is  to  be  given. 

Where  letters  patent  are  pleaded,  the  defendant  ought  to  plead 
colour  by  former  letters  patent  in  this  form,  fd licet  colore  quanm- 
damm  Utcrarum patent'lum  facl.  pmdict.  the  plaintiff",  l^c.y  uh'i  nil 
trnf'Jivity  and  not  that  the  plaintiff  claims  cglore  concejjionis  five 
dimi/fiomsj  &c.  ? 
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He  who  juftlfies  for  wreck,  waifs,  ftrays,  need  not  give  colour.  Doa.pl.78. 

So,  he  who  juftifies  for  tithes  fliall  not  give  colour  ;  for  although  10  Co.  91. 
any  perfon  fevers  them  from  the  nine  parts,  yet  they  belong  to  the  ' 

parfon. 

In  trefpafs,  if  the  defendant  pleads,  that  the  freehold  is  in  ^y  5L,  22H.  6. 50.1 
or  that  J.  S.  is  feifed  in  fee  as  of  his  demefne,  and  that  he  by  the  ^SE.4.  3.  < 
command  of  J.  5.  &c.,  he  need  not  give  colour  •,  for  though  the  i3_   Tiiat'iV 
fee  or  the  freehold  be  in  J.  5.,  yet  the  plaintiff  might  have  an  in  trefpafs 
intereft  for  years,  as,  a  leafe  in  the  premlfes.     But,  where  the  de-  'he  aeiend- 
fendant  makes  a  fpecial  juftification   in  him,  in  whofe  right  as  asfe"vant"^ 
fer\'ant,  ^c,  there,  he  ought  to  give  colour :  as,  if  he  pleads  that  to  j.  s  he 
J.  S.  was  feifed,  and  enfeoffed  him,  in  whofe  right,   (s'r..  there,  "f^''  "';' 

•/  ^   '  r        •  ■  .  give  colour 

he  ought  to  give  colour;  for  in  this  cafe  it  cannot  be  prefumed  Lotw  1343. 
that  the  plaintiff  has  any  intereft  in  the  land.  & -vide  Cxo. 

'  Eliz.  76. 

In  forcible  entry  the  defendant  may  plead,  that  he  was  feifed  Raft.  Ent. 
until  diffeifed  by  the  plaintiff,  and  this  is  good   without  giving  ^^- 
colour.  '     ■^''' 

In  affife  the  defendant  juftifies  by  virtue  of  a  leafe  for  years,  he  Dyer,  246, 
need  not  give  colour,  inafmuch  as  he  does  not  plead  in  bar  of  the 
afiife,  nor  does  he  take  the  freehold  on  himlelf. 

In  trefpafs  the  defendant  pleads,  that  the  plaintiff  claims  colore  2  Roll. 
feoff'ainenti,  by  which  nothing  paffed,  this  is  not  good  colour,  for  ^^P"  '^^°° 
he  ought  to  have  pleaded  colore  chartce  feoff amenti. 

Where  the  defendant  derived  a  title  to  himfelf  by  divers  mefne  2  Roll, 
conveyances,  and  gave  colour  to  the  plaintiff  by   one  who  was  ^^P*  ■''^°' 
laft  named  in  the  conveyance,  this  v/as  held  naught ;  and  that 
he  (liould  have  given  colour  by  him  who  was  firfl  named  in  the 
conveyance. 

In  trefpafs  for  entering  the  plaintiff's  houfe,  and  taking  and  jLeon.aes. 
carrying  away  his  goods,  the  defendant  pleaded,  that  before  the  p.^/'^"^  *' 
trefpafs  fuppofed  one  A.  was  poffeffed  of  the  faid  goods,  and  the 
faid  goods  being  in  the  houfe  of  the  plaintiff,  the  faid  A.  fold 
them  to  the  defendant,  by  force  whereof  he  was  poffeffed,  and 
being  fo  poffeffed  came  to  the  plaintiff's  houfe,  C5r.  and  by  affent 
and  licence  of  the  plalntiff"'s  wife  he  entered  into  the  houfe, 
and  carried  away  the  goods  ;  and  this  plea  was  held  naught,  there 
being  no  colour  given  the  plaintiff,  and  the  licence  given  by  the 
wife  not  material,  nor  fulhcient  for  juffifying  an  entry  :  but  in  this 
cafe  it  was  held,  tliat  the  want  of  colour  is  but  matter  of  form, 
which  mull  be  taken  advantage  of  on  demurrer. 

In  trefpafs  for  taking  and  carrying  away  a  hundred  loads  of  Cro.  Jac 
wood  the  defendant  juftifies,  for  that  7.  S.  was  poffeffed  of  them   ^^^-.  ^ 
lit  de  boms  propnis,  and  the  plaintifr  claunmg  them  by  colour  or  a  Harbvn. 
deed  of  gift  afterwards  made,  took  them  ;  and  the  defendant  re- 
took them  ;  and  it  was  -.hereupon  demurred,  becaufe  the  colour 
given  to  the  plaintiff  is  a  good  title  for  the  plaintiff",  and  confeffeth 
the  intereil  in  him ;  for  colour  ought  to  be  fuch  a  thing,  which 
is   good  colour  of  title,  and  yet  is  not  any  title  j  as,  a  deed  of 
a  leafe  for  life,  becaufe  it   hath  not  the  ceremony  of  livery  ;  fo, 
the  grant   of  the   reverfion   is  not   good  without  attornment ; 

but 


deb  on  a 
leafe,  mn. 
tenure  is  % 
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but  a  deed  of  goods  and  chattels,  without  other  a£l  or  cere- 
mony, is  good  ;  fo,  of  colour  by  a  leafe  for  years,  or  by  letters 
patent. 

9.  Of  pleading  Non-tenure  and  Difclaiming. 

Doft.  pi.  The  plea  of  non-tenure^  or  that  the  defendant  holfleth  not  the 

J29.  Bridg.  l^nds  mentioned  in  the  plaintiff's  count  or  declaration,  is  chiefly 
ByeTzzT.  ^^^^  ^"  (^)  ^'^^^  aftions,  and  is  faid  to  be  general  or  fpecial :  Ge- 
(fl)  So,  in     neral,  where  the  party  denies  ever  to  have  been  tenant  to  the  lands 

in  quellion  ;  fpecial,  where  he  alleges,  that  he  was  not  tenant  at 

the  time  of  the  writ  purchafed. 

good  plea.     4  H.  6.  5.     Doct.  pi.  129. 

(i)36H.6.6.       At  (b)  common  law,  if  the  tenant  had  pleaded  non-tenure  as  to 

Mod.  181.     parf^  it  would  have  abated   all  the  writ;  but  by  the  ftatutc  of 

25  -2.  3-  c.  16.  it   is  enabled,  that  by  the  exception  of  non-tenure 

of  parcel,  no  writ  fnall  be  abated,  but  only  of  that  parcel  whereof 

iion-ttnure  was  alleged. 

Do£l.  pi.  "When  the  tenant  pleads  non-tenure  to  the  whole  lands  demand- 

128.      _      ed,  he  need  not  fet  forth  who  Is  tenant;  but  when  he  pleads 

i!,,  f  tl,l      non-te?iure  as  to  part,  he  muft  fet  forth  who  is  tenant  of  the  other 

attbeti-ne     part,  and  mult  (c)  aver  that  he  himfelf  was  not  tenant  die  mpe^ 

of  the  'Aric     traticnis  brevis. 

purchaled 

is  fuflicient,  without  adding  nee  wiquam  poHea,  Dofl.  pi,  12S. — with  what  certainty,  Mod.  181. 

Cro.Eliz.  If  iflue  be  joined  on  a  plea  of  non-tenure,  and  it  be  found  by 

233-  verdi£l,  that  before  the  writ  purchafed  the  tenant  enfeoffed  di- 

v.^Bacon.      ^^"^^  perfons  with  an  intent  to  defraud  him  who  had  caufe  of  ac- 
tion, and   notvvithft^nding  ftill  took  the   profits  ;  this  finding  is 
('^)  T*"".,      fufficient  to  entitle  the  demandant,   the  feoffment  bein?  void  by 
tit.  Fraud,     the  [d)  Itatute  13  ii/^z.  c.  5. 

Med.  iSi.  If  a  formedon  be  brought  of  140  acres  lying  in  three  vills,  and 
Fowiev.       the  tenant  plead  non-tenure  oi  100  acres,  he  need  not  fet  forth  in 

which  of  the  vlUs  the  100  acres  lie. 
6  Co.  10.  a.        If  on  a  plea  of  non-tenure  for  the  whole  the  writ  abate,  the  de- 
Dodl.  pi.      mandant  fhall  not  have  a  new  writ  by  journies  accounts ,  other- 
'-''  wife,  if  it  abate  only  on  a  plea  of  non-tenure  for  part. 

33  H.  6.1.  In  z  praecipe,  after  jointenancy  pleaded,  the  defendant,  to  ano- 
D^.  pi.  t]jgj.  vvrit,  cannot  plead  non-tenure,  for  by  his  former  plea  he  hath 
affirmed  himfelf  to  be  tenant :  but,  had  the  firft  writ  been  brought 
againft  a  hufband,  and  the  iecond  againll  the  hufband  and  wife, 
(lie  might  have  pleaded  non-tenure,  being  a  itranger  to  the  firft 
a6tion. 
Doa.  p!.  In  a  writ  of  entry  in  the  nature  of  an  affife  againfl  hufband  and 

1^9-  wife,  the  hufband  fays,  that  the  wife  was  not  tenant  of  the  land 

the  day  of  the  writ  purchafed,  nee  unquam  po/lea^  and  held  a  good 
plea. 
Mod.  250-  As  to  non-tenure' ■$>  being  a  plea  in  bar  or  in  abatement,  this  dif- 
ference hath  been  taken,  <y/z.  That  non-tenure,  which  goes  to  the 
tenure,  as,  when  the  tenant  denies  that  he  holds  of  the  demandant, 
but  fays  that  he  holds  of  fome  other  perfon,  is  in  bar ;  but  non* 

tenure 
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tenure,  that  goes  to  the  tenancy  of  the  land,  as,  where  he  pleads 
that  he  is  not  tenant  of  the  land,  goes  in  abatement  only. 

A  general  non-tenure  is  not  a  good  plea  to  zfcire  facias  upon  2  Roll. 

a  judgment  in  a  pi^rfonal  adlion,  becaufe  it  falfifies  the  plaintiff's  ^^^°:  Si- 

return;  but  m  z  fcire  jacias  to  have  execution  or  a  judgment  m  5^.   ^ro. 

a  real  adlion  one  may  piead  non-tejiure  againft  the  return  of  the  Kiiz.  872. 

fhcriff,  becaufe  of  the  high  regard  the  law  has  to  the  freehold.  6  Mod.  216. 

854.     Salk.  40.  pi-  9.     2  Salk-  tiyg    pi.  7. 

But  a  fpecial  non-tenure  may  be  pleaded  to  -^fcire  facias  upon  a  Owon,  134.. 
juilgment  in  a  peribnal  action  •,  as.  to  Txfcire  facias  on  a  judgment  3 '-e^'- 2.05. 
for  debt  or  damages  againfl  tenant  for  years,  he  may  plead  that  he 
has  only  a  term  for  years. 

In  a  formedon  in  reverter,  if  the  tenant  pleads  jion-tennre  gt-   3  Lev.  350. 
nerally,  the  demandant  may  m-iintain  his  writ,  that  he  is  tenai^t,  p^^^^^^    ^' 
though  he  can  recover  no  damages  5  adjudged  by  all  the  court, 
and  that  [a)  Lit.  and  Co.  were  not  to  be  intended  of  a  fnnple  plea  of  i")  Co^5.it. 
non-tenure,  but  of  non-tenure  vv'ith  a  difclaimer,  as  the  pleadings  were        *  ^ 
ufually  in  Littleton^  time  :  for  upon  the  fimple  plea  of  non  tenure ^ 
fuppofnig  the  tenant  hath  no  freehold  but  a  reverfion  in  fee,  the 
demandant  fhall  not  be  reftored  to  the  fee,  for  nothing  is  difowned 
by  the  fimple  plea  of  }ion-tcnure  but  only  the  freehold,  which  may 
be  true,  and  yet  he  may  have  the  reverfion  in  fee ;  but  when  the 
tenant  difclaims,  or  pleads  nan -tenure  and  difclaims,  the  demand- 
ant fliall  be  rsllored  to  the  whole,  becaufe  he  hath  difclaimed  the 
whole. 

I  o.  Pleading  Hors  cle  fon  Fee. 

Hors  de  fin  fee  is  an  exception  to  avoid  an  a£lion  brought  for  Doa.  pi. 
rent-lervices,  (sfc.  ifTuing  out  of  lands  by  him  who  preteuds  to  be  ^.^  ji^f/^ 
the  lord ;  for  if  the  defendant  can  prove  that  the  land  is  without  jo,-,  fte. 
the  compafs  of  his  fee,  the  acfion  falls.  And. 237. 

If  the  writ  comprehends  certainty  of  title,  as  In  Alortd'anceJIor,  Bro.  Hers  fie 
furmedon  in  the  defcender  or  remainder,  hors  de  fon  fee  is  no  plea;  -^^  g^^'"' ^'' 5* 
otherwife,  in  a  vi'rit  of  entry  fur  dijfeifin;  or  in  an  affife  of  rent  j  2-  h.  8.  7. 
but  in  an  affile,  if  the  party  makes  title,  hors  de  fon  fee  is  no  plea.     Dyer,  311. 

In  trefpais  or  refcuc  hors  de  fon  fee  is  no  plea,  without  Iheu'ing  6  E.  4.  4. 
x)f  whom  the  land  is  held.  ^°g  '  ^' 

In  a  ccflavit  hors  de  fon  fee  is  no  good  plea,  becaufe  the  tenure  is  2inft.  296. 
traverfable. 

If  a  ftranger  claims  a  feigniory,  and  diftrains  and  avows  for  the  Co.  Lit.  i.b. 
fervices,^the  tenant  may  plead  that  the  tenancy  is  extra  feoduniy  \^^l'^:^^' 
&c.  of  him,  that  is,  out  of  the  feigniory,  or  not  holden  of  him  ;  theie'faidby 
but  he  cannot  plead  extra  feodum,  kc.  unlefs  he  takes  the  tenancy  the  Ch  J. 

,  .      r  ,^    *  •'  that  this 

upon  himlelt.  rule  is  to  be 

intended  in  cafes  of  an  aflife,  and  fo  were  all  the  books  cited  in  Co.  Lit.  for  proof  of  this  opinion. 

In  an  avowry  the  tenant  cannot  plead  ne  unquesfeife  of  fuch  fer-  9  Co.  34.  b. 
vices  generally,  becaufe  he  leaves  no  remedy  for  the  lord  either  by 
avowry,  or  by  writ  of  cuRoras  or  fervices ;  and  therefore,  if  he  js 

a  tenant 
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a  tenant  in  fec-fimple,  he  ought  either  to  difclaim  or  plead  hors  de 

/on  fee.  , 
a  Mod.  103,  If  in  {a)  trefpafs  for  taking  goods  the  defendant  Juftifies  by 
Sherrard  Command  of  the  lord  of  the  manor,  of  whom  the  plaintiff  held  by 
V.  Smith.  fealty  and  rent,  and  that  for  non-psyment  of  the  rent  he  took 
{a)  So,  in  them  nomine  dijlriclioms ;  the  plaintiff  may  reply,  that  the  locus  in 
a  ftranre^'  'i"^  ^  extra^  abfque  hoc,  quoi  ejl  infra  feodum,  &c. ;  adjudged  upon 
may  piesd  3  fpccial  demurrer,  it  being  ftiewn  for  caufe  that  the  plaintiff  bad 
generally       not  taken  the  tenancy  on  himfelf. 

hon  defon  ■     ■'  , 

fee,  and  to  may  tenant  for  years.     2  Mod.  104.  ier  cwr. 

1 1 .  Elloppels  in  Pleading. 

Co.  Lit.  There  are  three  feveral  kinds  of  eftoppels,  by  matter  of  record, 

3^-*  »•  by  matter  in  writing,  and  by  matter  in  pais,  ifl.  By  matter  of 
record,  viz.  lay  letters  patent,  fine,  recovery,  pleading,  taking  of 
continuance,  confefiion,  imparlance,  warrant  of  attorney,  admit- 
tance. 2^j,  By  matter  in  writing,  as  by  deed  indented,  by  mak- 
ing an  acquittance  by  indenture  or  deed  poll,  by  defeafance  by 
indenture  or  deed  poll.  S^/y,  By  matter  \i\  paisy  as  by  livery,  by 
entry,  by  acceptance  of  rent,  by  partition,  by  acceptance  of  an 
eftate. 
C0.Lit.552.  Every  eftoppel,  becaufe  it  concludes  a  man  to  allege  the  truth. 
Every  eftop-  mufl  be  Certain  to  every  intent,  and  is  not  to  be  taken  bv  argu- 

pel  ought  to  ^  .     r  '  '  to 

Beaprecife    mcnt  or  mfercnce. 

affirmation  of  that  which  makes  the  eftoppel.     Co.  Lit.  305. Eftoppels  are  odious   in  law  ;  and 

although  all  parties  to  an  indenture  are  bound   by  the  words  thereof,  becaufe  they  agree'  to  it,  yet  that 
muft  be  intended  of  material  words,  and  not  of  all  minuce  and  defcriptive  words  and  circumilances.— — 

A.  matter  alleged  thar  is  not  traverfable  ihall  not  ePop.     Co.  Lit.  352-  a An  eftoppel  is  not  taken 

notice  of  unlefs  relied  on  in  pleading.     Mod.  201. An  elloppel  cannot  be  pleaded  with  a  traverfe. 

2  Mod.  37. 

9H.  6.  60.       By  matter  of  (<?)  record  all  parties  are  eflopped,  fo  that  a  man 
(Z^)  If  a  deed  ^^\  ^^^  ]^^  received  to  take  an  averment  {c\  direftiy  contrary  to  a 

be  enrolled  ,  ■ 

oftecord,      record. 

the  party  is  eftopped  to  fay  that  it  is  not  his  deed,  or  that  it  was  not  acknowledged  by  him.     Leon.  184. 

3  Leon.  S4.      Comb.  2.4.S.   tf  -v'de  title  Bargain  and  Sale.  (t-)  If  one  of  my  name  levies  a  fine  of 
my  land,  I  may  confels  and  avoid  the  fine  by  fhewing  the  fpecial  matter  which   ftands  with  the  fine. 

Cio.  Eiiz.  53  i.  i$  ii'xie  tit.  Fines Where  o.^e  Ihall  be  eftopped  to  f.ty,  that  a  writ  iflTued  after  the 

telie.     Lutw.  334. But  whether  it  may  not  be  fo  found  by  verdifl,  m'tde  Lev.  173.     Sid.  271. 

I  Keb.  930.     a  Keb   32.     Bailey  v.  Bunning.      [In  the  cafe  of  Combe  and  Pitt,  it  is  fettled  that  the 
ai^tual  day  of  fuing  out  the  writ  may  be  Aewn  in  pleading.      3  Burr.  1423.  &c  ]  Whether  the 

defendjnt  /hall  be  eftopped  to  fay,   that  the  olaintiff's  teftator  was  dead  when  a  writ  was  fued  out  in  his 

name.     Lutw.  254. Where  one  ihall  be  ellopped  by  praying  oyer  of  a  record  or  deed.     Lutw.  1644, 

Salk.  7.  pi.  17, 

Co.  Lit.  When  the  truth  is  apparent  in  the  fume  record,  the  adverfe 

352.  b.  party  ihall  not  be  eftopped   to    take  advantage  thereof,  for   he 

cannot  be  eftopped  to  allege  the  troth  when  it  appears  of  record. 
Stile,  395.         jr  ^_  ^^  J3  outlawed  by  the  name  of  A.  B.  Efq.   and  comes  in 

ScJrbj-  g^^'-'h  3"^  reverfes  it  for  want  of  proclamations,  he  (hall  not  be 

rough.  eftopped  to  fay  afterwards  that  he  was  a  knight  and  no  efquire. 
(</)  7  Mod.        If  one  puts  in  bail  by  a  wrong  name  (J),  he  fhall  be  concluded 

3S.    Silk,  thereby,  as  was  agreed  per  cur.  in  the  cafe  of  if)  Smith  v.  Fillars  j 

I.e.  ''  aii-^  i"  -  civil  action hs  need  not  join  in  the  recognizance  j  and  ia 

{e'j  But  the*  the 

i£  nm:i  be 
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the  cafe  of  the  Earl  of  Banbury^  who  was  indi6led  by  the  name  of  pleaded  as  an 
Geoi-ge  Knoivles,  Efq.  though  by  the  courfe  of  the  court  he  ought  gP^^^'^'^g""* 
to  have  jouied  in  the  recognizance  ;  yet,  becaufe  if  he  had  en-  pi.  jy,* 
tered  into  one  by  the  name  of  G.  K.   it  would  have  been  an 
ertoppel  upon  him,  he  was  indulged  to  bring  others  who   gave 
bail  for  him  by  the  name  of  G.  K.  Efq.  for  their  zCt  could  not 
conclude  him. 

Where  one  brought  a  writ  of  error  upon  judgment  in  dower  2  Jon.  i^a 
againft  him,  and  affigned  for  error  that  he  was  within  age  *,  and  ^J^'"*  ^°' 
appeared  by  attorney,  and  iflue  being  joined  upon  the  nonage,  and  Raym.  a^^o 
found  for  the  plaintiff  in  error,  the  defendant  therein  would  have  Morgan  v. 
(laid  judgment,  becaufe  in  the  affignment  of  error  it  was  alleged  X^^^^^^' 
that    7  5^;^^.  20  Car.  2.  he  was  of  the  age  of  fourteen  ^  non  am-  phintiffap- 
pHuSy  and  the  writ  of  error  was  brought  4  July  16  Car.  1.   and  in  pears  by  at- 
Michaelmas  term  follovv-lno;,  and  error  afRgned  by  attorney,  v/hen  u°"''^^j."i 

.  ^'  o  ■'  ^ '.  has  verdict, 

he  could  not  be  of  the  age  of  twenty-one,  according  to  his  own  judgment 
allegation ;  but  the  fubllance  of  the  iffue  being  whether  he  was  no'  to  be 
within  age,  and  the  viz.  no  material  part  of  the  iiTue,  it  was  held  ^YYac!"*!. 
no  eftoppel.  c.  13. 

Matters  alleged  by  way  of  fuppofals  in  counts  fiiall  not  con-  C0.Lit.352. 
elude   or    eftop,    otherv/ife    it   is    after   judgment    given;    and  ti^pia^ntiS 
though  after  nonfuit  the  fuppofal  in  the  count  fhall  not  conclude,  ;she  not  in 
yet  the  bar,  title,  replication,  or  other  pleading  of  either  party,  the  fame 
which  is  precifely  alleged,  fhall  conclude  after  nonfuit  f.  f/h-h°d" 

never  inftituted  the   fult ;  and  does  not  a  plaintiff  frequently  fubmit  to  a  nonfuit  for  tile  purpofe  cf 

bringing  anotiier  action,  in  which  the  former  record  cannot  be  given  in  evidence  ? Lord  Coke  can 

only  mean  in  thofe  cafes  where  a  nonfuit  is  peremptory,  which  are  very  few,  as  in  appeals  in  favor.  v'lUe^ 
See.  SiC.  and  in  attaint.  Sec.  after  appearance. 

Regularly,  a  ftranger  fhall  not  be  bound  by  nor  take  advantage  Co.  Lir« 
of  an  eftoppel.  ^S^-  a- 

Privies  in  blood,  as  heir,  privies  in  eftate,  as  the  feoffee,  lefTee,  Co.  Lit. 
tffc.j  privies  in  law,  as  lords  by  efcheat,  tenant  by  the  cuvtefy,  te-  35-'  *• 
nant  in  dower,  the  incumbent  of  a  benefice,  and  others  that  come 
under  by  a£l  in  lav/  or  in  the  po/?,  fhall  be  bound  by  and  take  ad- 
vantage of  efloppels. 

Where  the  record  of  the  eftoppel  runs  to  the  difability  or  legi-  Co.  Lit. 
tlmation  of  the  party,  there,  all  ftrangers  fhall  take  beneht  of  that  ^S^-  a. 
record,  as,  outlawry,  excommengemerit,  proieihon,  attainder  or 
pramunirey  baftardy,   muiierty,   and  it  fhall  conclude  the  party, 
though  they  be  ftrangers  to  the  record. 

But  of  a  record  concerning  the  name  of  the  perfon,  quality  or  Co.  Lit. 
condition,  no  ftranger  Ilvali  take  advantage,  becaufe  he  fhall  not  be  ^5^;  ^'   , 

'.  o  o   '  is.eiUv.  5c» 

bound  by  it.  igo. 

liA.  leafesby  indenture  to  5.,  to  begin  after  the  expiration  cf  zLeon.  ix^ 
a  leafe  to  D.,  in  covenant  brought  by  B.  againft^.,  he  is  eftopped  '^'^^'Vent. 
to  fay  there  is  no  fuch  D. ;  and  though  tlie  common  rule  Is,  that  a  yaugh.  %z» 
recital  is  not  an  eftoppel,  yet,  v.-here  the  recital  is  material,  as  here, 
it  is  otherwife. 

If  by  indenture  between  A.  and  B.  reciting  that  A.  was  feifed  ^,"^"^^^79- 
fn  fee  of  certain  lands,  A.^  in  confideration  of  a  marriaje  to  be  had  ^y  *,^°^ 

between 
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between  her  fon  and  B,^  grants  a  rent  out  of  thofe  lands  to  B.  to  be- 
gin after  the  death  of  her  fon,  and  covenants  to  pay  it ;  in  an  action 
apainfl.  A.  upon  this  covenant  fhe  cannot  plead  that  (lie  had  no- 
thing in  the  land  at  the  time  of  the  covenant,  but  that  a  ftranger 
was  feifed  tliereof,  both  becaufe  (he  was  eftopped  by  the  deed,  and 
the  covenant  extends  to  it  as  an  annuity. 
Hil.  7G.  I.  If  A.  being  a  IciTee  for  years  makes  an  under-leafe  to  B.  by  in- 
'".^.•?"       denture,  and  B.  covenants  with  ^.  to  perform  all  the  covenants  in 

jAtkinfon  v.     ,  .    .      ,  ,      j-  ,  ^  ^  \        \i    ^  •  c_s       • 

Coatfworch,  the  origmal  leale  to  be  periormed  by  A.  his  executors,  CfTr.,  m  an 

&  tilde  action  upon  this  covenant  B.  will  be  eftopped  to  fay  there  are  no 

c'^'^th  ^6*  covenants  in  the  original  leafe. 
Hole, 210.  pi.  I. 

Roll.  Abr.         If  the  condition  of  an  obligation  be  to  perform  all  covenants 

408.  872.  contained  in  fuch  an  indenture,   in  debt  upon  the  obligation,  the 

Cro.  Eiiz.'  defendant  {a)  cannot  fay  that  there  is  no  fuch  indenture,  becaufe 

757.  L.  P.  he  is  eftopped. 

Sand.  3  16. 

Mod.  1 5.  L.  P.     {a)  But  he  may  fay  there  are  no  covenants,  Mod.  15. But  then  he  will  confefs 

the  obligation  to  be  (ingle,  and  the  plaintiff  upon  demurrer  fliail  have  judgment.     Lev.  3.  adjudged,  £f 
•vide  Lev.  45,     Raym.  27. 

Roll.  Abr,         If  the  condition  of  an  obligation  hath  reference  to  a  particular 
^l^-h         to  be  done,  or  in  which  a  generalty  is  to  be  done,  the  obligor  (hall 
be  eftopped  by  it  to  fay,  that  there  is  no  fuch  particular  thing ; 
as,  if  the  condition   of   an   obligation  be  to  releafe  all  the  right 
that  he  hath  for  life  in  Black  Acre^  he  fhall  be  eftopped  to  fay> 
that  he  hath  not  any  right  for  life  in  Black  Acrcy  becaufe  this  con- 
tains a  particular. 
{h)  For  this        But,   if  the  condition  of  an  obligation  contains  (Jb)  a  generalty, 
diverfity        jj  inTiw  fhall  not  be  concluded  to  fay,  that  there  is  no  fuch  thing  ;  ' 
Eliz.  '6z.      ^s>  ^"  ^^^^  upon  an  obligation,  of  which  the  condition  is  to  per- 
Owen,  no.  form  all  agreements  now  fet  dov/n  by  J.  S.,  the  defendant   may 
Poph.  114.    fjjy    jjjgj.  j-jQ  agreement  was  then  fet  down  by  J,  S.  becaufe  this 

Moor,  40^.         ■''         ,         ,     *^  ,  •'   •/ 

Browni.117.  comprehends  a  generalty. 

Yelv.  226.     2  Bulf.  jg.     Latch,  125.     Cro.  Jac.  375.     Dal.  28.     Show,  59. 

Dyer,  3.  If  the  condition  of  an  obligation  be  to  pay  (c)  all  fums  of  mo- 

Savil,  90,  j^gy.  jj^  which  T.  S.  ftands  bound  by  his  deed  obligatory  to  T.  H. 

the  condi-  of  and  for  the  behoof  of  the  children  of  IV.  S.  accoriling  to  the 

tion  be  to  will  of,   ^c.y  he  fliall   be  eftopped  to  fay,  that  T.  S.  never  ftood 

fumfas'^he''  bound  by  any   deed  obligatory  for  the   ufe  of  the  children  of 

was  bound       >^  ■   ^• 

to  pay  by  his  I'everal  obligations,  according  to  Moor,  23.  pi.  79.  but  in  Dal.  28.  it  is  a  qu,  being 

general. 

Moor,  420.        In  debt  upon  a  bond  conditioned  to  pay  [d)  all  legacies  that  J.  S, 

pl-  573-        had  given  by  his  will,  the  defendant  ftiall  be  eftopped  to  fay,  that 

During.      *  J-  S.  made  no  will ;  but  he  may  fay  that  J.  S.  gave  no  legacy  by 

(^)  Wliere     his  will. 

the  condi* 

tion  was  to  give  J.  S.  all  the  goods  bequeathed  to  him  by  his  father,  the  defendant  fiiall  be  eftopped  to 

fay  he  had  no  goods  l)equeatiied.     Goab.  177, 

Cro. Eliz.  In  debt  upon  an  obligation  conditioned  for  payment  of  37/, 

362.  fQj  rent  referved  on  a  dciuife  of  gopvhold  lands  for  40  years, 

Pophf  II4«  ^  *'  ^■'j.' 

^  •  7  according 
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according    to    fuch    articles    indented,    the    defendant   fliall   be  Moor,  405. 
eftopped  to  fay  he  had  nothing  in  the  lands  demifed  ;  though  ob-  0"'^"»  "°* 
jcdled,  if  he  had  nothing  in  the  land,  then  he  ought  not  to  be  v.  Willis!" 
paid  the  rent. 

In  an  action  upon  a  bond  conditioned  to  pay    loc?.  weekly  Noy,  79. 
for  keeping  a  baftard,  according  to  an  ordermade  by  the  jullices,  ^^^ch,  115. 
the  defendant  is  e flopped  to  fay,  there  is  no  fuch  order.  Randall. 

In  debt  upon  a  bond  conditioned  that  {a)  whereas  A.  had  com-  Cro.  Eiiz. 
menced  feveral  fuits  in  the  K.  B.  again  It  i?.  \i  B.  fliould  appear,  ^5^-    Dyer, 
and  make  anfvver  thereto,  then,  i^c.  the  defendant  cannot  fay  that  in  niare'in 
B.  appeared,  and  was  ready  to  anfwer,   but  there  was  no  aclion  Wiiioughby 
there  depending  againft  him,  for  he  is  eftopped  fo  to  fay.  T'  F^y^^' 

it  was  recited  that  J.  S.  claimed  to  have  a  leafe,  and  the  condition  was  to  fave  harmlefs  from  all  claims 
of  ^,  S,  the  defendant  couid  not  plead  J.  S.  had  r.o  leal'e.     3  Leon.  iiS. 

In  debt  upon  a  bond,  conditioned  that  whereas  the  plaintiff  had  Alien,  52. 
carried  12,000  billets  for  the  defendant  to  D.   if  the  defendant  stiie,  103. 
ihould  pay  the  plaintiff  after  the  rate  of  17  s.  per  1000,  then,  is'c.  vBuck-^*^^ 
the  defendant  caimot  plead  that  the  plaintiff  did  not  carry  12, coo  minfter. 
billets  to  D.  for  he  is  eftopped  to  deny  it. 

If  in  an  action  upon  a  bond  againft  one  as  executor  oi  Edmund  Cro.  Jac. 
Skephard,  upon  oyer  prayed  it  appears  that  the  words  are  me  Ed-  ^\°-  ^<^^' 
vardum  *  S.  teneri,  &c.  and  that  he  fubfcribed  it  by  the  name  of  ^a^by  v.  * 
Edm.  S.  (which  was  his  true  name),  and  upon  ?w«  eji  factum  tejla-  Shephard. 
torts  pleaded,  it  is  found  to  be  the  deed  of  the  faid  Earn.  S.,  yet  the  *1'he  de- 
plaintiff  fliall  not  have  judgment,  the  truth  appearing  on  the  re-  miKht  have 
cord  J  for  Edward  and  Edmund  are  two  diftinft  names,  and  the  [b)  been  with 
fubfcription  by  the  name  of  Edm.  being  no  part  of  the  bond,  is  not  ^^fJ'pJ  °^ 
material.  ^  »W,byth«5 

U'me  of  Edvardum,  bound  himfelf,  or  he  may  be  eftopped.  Vide  irfra,  {J>)  That  if  a  man  binds 
bimfuf  by  a  wrong  name,  he  Ciall  be  eftop,.ed  to  avoid  it.  Vidi  Dyer,  279.  Leon.  32a.  Mour,  297. 
Cro.  Jac.  261.  55S.     Lutw.  854.  £f  title  .Mi fnomer. 

If  A.  gives  a  bond  by  the  name  of  B.  and  is  fued  by  the  name  s»!k.  7. 
of  B.  and  pleads  the  mifnomer,  the  plaintiff  may  reply  that  he  Pv  ^7' 
made  the  bond  by  the  name  of  B.  and  eftop  him  by  demanding  Hook."' 
judgment  if  againft  his  own  deed  he  flrall  be  admitted  to  fay  his 
name  is  A. 

If  A.  enters  into  a  bond  to  B.  conditioned  that  A,  fhall  ufe  and  Mich. 
maintain  C.  his  wife ;  in  an  a6tion  upon  this  bond  A.  fhall  not  be  '>9  E^'^- 
eftopped  to  fay  that  B.  was  married  to  D.  (who  is  yet  living)  be-  phanner. 
fore  flie  married  A.^  and  fo  A.  cannot  ufe  and   maintain  lier  as 
his  wife,    for    he  confeffes  and  avoids,  becaufe   flie   might  not- 
withftanding  be  called  in  common  fpeech  or  named  his  wife  in 
writing. 

If  in  an  action  for  5  /.  by  the  leffor  upon  a  covenant  to  pay  fo  Mich. 
much  for  every  acre  of  meadow  ploughed,  he  lays  the  ploughing  ."J?"  ^" 
of  an   acre   of  lands   called  Lanes  Meadoivs  (there  being   other  skipwit'li 
meadows  leafed)  the  defendant  may  plead  that  the  lands  in  the  v.  Green, 
indenture  leafed,  there  called  Lane's  Aleadoius,  are  not  meadow, 
but  time  out  of  mind  arable  ;  for  though  all  parties  to  an  indent- 
ure are  bound  by  the  words  thereof,  yet  it  muit  be  intended  of 

material 
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material  words,  and  not  fuch  as   are   defcrlptive   only ;  and  if 
the  clofes  had  been  leafed  as  containing  500  acres,  yet  the  de- 
fendant would  not  have  been  eftopped  to  fay  there  were  not  fo 
many. 
lev.  4>  If  one  gives  an  acquittance  under  his  (a)  hand  and  feal  for  rent 

Sid  44.        (^u«  ji|-  a  day,  he  fhall  be  ellopbed  thereby  to  demand  rent  due  at 

Raym.  21.  i        u    '■ 

3_  Q^  a  day  beiore. 

Palmer  V.  Stahnage,  ar,d  5  Co.  65.     Dyer,  251.     And.  14.     Bendl.  1S6.     Moor,  87.  L.  P.        (-j)  If 
not  under  his  hind  and  leal  it  is  no  eftoppel,  but  evidence  only.     Comb.  59. 

Lev.  43.  But  yet  if  one  avows  for  rent  due  at  a  day,  he  fhall  not  be 

{b)  May       eftopped  to  (h)  avow  for  rent  due  at  a  day  after. 

have  cove-  rr  \   /  i 

nant  afier.     Comb.  59,60. 

ComD.446.        If  upon  a  writ  of  error  It  be  affigned  for  error,  that  the  plaintiff 

ruled  by        ^^^^  before  the  trial,  and  iffue  thereupon   taken,  the  plaintiff  in 

Guildhall,     error,  by  his  pleading  to  the  a£lion,  is  eftopped  to  give  in  evidence 

that  the  plaintiff  died  before  the  adlion  brought ;  but  the  defend- 

ant  in  error  pleading  qiiod  adhiic  in  plena  vita  eicijiity  tff  hocy  &c.  lets 

the  plairitifF  loofe  from  the  eftoppel. 

12.  Pleading  with  TiProferty  and  demanding  Oyer  :  And  herein, 

1 .  In  what  Cafes  there  muft  be  a  Profert  or  Monjlrans  defaif, 

Uc)  The  Where  the  plaintiff  declares   upon  a  deed,  or  the  defendant 

general  rule  pleads  a  deed,  it  muft  regularly  be  with  a  profert  in  curia  (<;),  t6 

was  under-  |       ^^^  ^^  advcrfe  party  may  at  his  own  charge  have  a  copy  of 

as  here  it,  Without  which  he  IS  not  bound  to  aiuwer.     And  the  [a]  realon 

ilated,  that  ^}^y  deeds  muft  be  iliewn  or  produced  to  the  court  is,  becaufe 

not^b-"e"ad-  ^t  is  the  proper  ofRce  of  the  court  to  judge  of  the  fufficiency 

ed  widiout  of  them,  to  fee  that  they  are  duly  executed,  and  without  razure 

^profcrH  Qj.  Interlineation,  and  whether  they  are  abfolute,  conditional,  or 

But  it  hath  ,  , 

lately  been       revocable. 

adjudged,  that  an  in:hi!meut  may  be  pleaded,  as  loft  by  time  or  accident,  or  as  deftroyed  hy  Jire,  or  the 
like  wiihont  pofc)  t  ;  for  lex  nou  cegit  ad  itnpojjibl'dn ,  and  no  human  prudence  can  render  deeds  of  per- 
petual exittence.  ;  Term  Rep.  151.3  a  Lil.  Reg.  210.  3S2.  (J)  6  Co.  36.  10  Co.  93.  Hob.233. 
Style,  459.     a  Salic.  498.  pi.  5.     a  Ld.  Raym.  1076.     Salk.  76.  pi.  18.     6  Mod.  244. 

6  Co.  38.  A  deed  therefore  that  is  {e)  requifite  ex  injiitutione  legis  muft  be 

Bellamy's  fhewn  iu  court,  though  it  concerns  a  thing  collateral,  and  conveys 

*'^^''*   alf '  o'f  transfers  nothing  ;  as,  in  cafe  of  attornment  by  a  corporation, 

Ca?.' 143.  which  muft  be  by  deed,  there,  the  deed  muft  he  (hzWu-.  /ecus y 

{e)  But,  where  it  is  ex  provifione  honimis ;  as,  where  the  condition  of  a  leafe 

tWn^til  is>  t^'^^t  *'^^  ^^'^^^  ^^^^  "°^  2.'R\^\\  but  by  deed,  and  net  by  parol, 

pafs  without  there,  he  may  plead  the  aflignment,  without  {hewing  the  deed  •,  an. 

«ieed,  yet,  aflignmcnt  by  parol  being  fufficient,  had  it  not  been  provided 

'"^IT'  .gainft  by  covenant. 

deed,  and  makes  liile  thereby,  he  muil  come  with  ztrofett.     a  Mod.  64. 

Style,  4^9.        In  (/)  all  cafes,  where  a  thing  cannot  be  demanded  but  by  deed, 
fer  Glin,       flic  deed  muft  be  produced. 

C.  J. 

(/)  But  in  a  mouon  iox  a  proh'bit^on  granted  on  letters  patent,  the  figgeftlon  need  not  be  with  a  proftrt._ 
*■  z  Show      33, 
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But  of  things  executed,  or  eftates  determined,  a  deed  need  not  6  Co.  38. 
be  fliewn  ;  as,  a  licence  which  is  executed,  though  of  its  own  na-  Cro.  Jac. 
ture  it  cannot  be  without  deed.  ^°/" 

00,  if  in   trefpafs  againft  a   bailiff,  he  juftifies  by  virtue  of  a  Cro.  jac. 
warrant,  without   any  profert  thereof,  this  is  fuflicient ;  for  the   3/2- 
warrant,  being  executed  and  returned  to  the  fnerifr,  is  determined  :  w'^T^", 

1  ••r-ii  T  T      •  ■     n-r  ■  r  i  Woodcock, 

bat  It  IS  laul  to  be  otherwile  in  a  jultilication  tor  a  rent-charge  or  Roll.  Rep. 

fuch  things  as  have  continuance.  221.5.  C» 

So,  the  grantee  of  the   next  avoidance  to  a  church,   having  Roll.  Rep. 

prefented,  need  not  (hew  the  deed  of  grant  to  him,  being  a  matter  ^^i.^.r 

fxfcy^x^A  Coke  and 

t.\t^uLcu.  Dodderidge,  &  -vide  Dyer,  29.  pi.  i,j4.     Like  point. 

So,  where  in  replevin  the  defendant  juftified  by  a  condemnation  3  Lcr.  20?. 
before  the  juftices  of  peace  upon  the  ilatiite  of  excife,  for  the  non-  ^''-'^^ry 
entry  of  ftrong  waters,   and  a  vvarrant  made  thereupon  to  levy  ^•^^"■^y' 
20s.  fet  for  a  fine;  and  exception  was  taken  thereto,  becaufe 
there  was  no  profert  k'lc  in  curia  of  the  warrant  5   the  court  faid, 
the  ftatute  does  not  require  that  the  warrant  be  under  hand  and 
feal,  but  only  in  writing,  and  no  writing  is  to  be  pleaded,  unlefs 
it  be  a  (leed  :  and  they  held  further,. that  this  being  executed  need 
not  be  fhevvn, 

Alfo  a  pctfon,  who  comes  in  by  aft  or  operation  of  law,  need  Co.LIt.zsj, 
not  produce  the  deed,  or  plead  with  a  profert  in  eiiria  ;  as,  tenant  J'^"'^-  S'^s* 
in  dower :  fo,  of  tenant  by  flatute-ftaple  or  merchant,  who  may  j,  ™'    ^^' 
take  advantage  of  a  rent-charge  without  fliewing  the  deed.  5  Co.  75. 

So,  it  a  guardian  in  chivalry  in  right  of  the  heir  had  entered  for  Co.  Lit. 
a  condition  broken,  he  m.i,iiht  have  pleaded  the  eflste  to  have  been  "-5-  ^« 
en  condition,  without  fliewing  any  deed  ;  becaufe  his  intereil  was 
created  by  law. 

But  the  lord  by  efcheat,   though  his  eflate  be  created  by  law,  Co.  L>, 
ffiall  not  plead  a  condition  to  defeat  a  freehold,  without  (hewing  ^^^'  '• 
it ;  becaufe  the  deed  belongs  to  him. 

So,  tenant  by  the  curtely  fliall  not  plead  a  condition  made  by  Co,  Lit. 
his  wife,  and  a  re-entry  for  a  condition  broken,  without  (lie wing  ~-^'  ^• 
the  deed  ;  for  though  his  eflatebe  created  by  law,  yet  the  law  pre-  g^'  ^"^  p"' 
rumes  that  he  (c)  had  the  pofieflion  of  the  deeds  and  evidences  be-  and  miy  de- 
Tonging  to  his  wife,  '^'" '.^'^,''^. 

I      i=     f^  f,r  his  liie. 

In   debt  upon   an  obligation  affigned  by  the  comml.Tioners  of  cro.  Car. 
bankrupts,  without  fliewing  the  obligation  ;  upon  which  there  was  ^°9_    Gray 
a  demurrer  •,  it  was  adjudged  to  be  good  enough,  becaufe  the 
party  came  iri  by  a£l  in  law,  and  had  no  means  to  obtain  it  with- 
out {hewing  the  obligation  in  court. 

[For  the  fame  reafon,  the  indorfc;  of  a  promiiTofy  note  Indorfed  3  Wilf.  i. 
over  by  an  adminiflrator,  need  not  make  2i  profert  oi  the  letters  of 
adminiftration. 

In  replevin,  the  defendant  avowed  for  rent  devifed  to  him  In  Br.  Oy.  de 
mortmain  by  the  cuftom  of  London  by  teftament.     Fiilthorp  de-  ■^^'-  t^-  '°- 
manded  oyer  of  the  teftament.     Per  Strange — It  belongs  to  the 
executor  •,  as  a  feme,  who  demands  dower  of  the  rent  granted  to 
her  baron,  fhali  uct  ib,ew  the  deed,  for  it  belongs  to  the  heir.] 

VcL.  V,  •        F  f  Where 
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(a)  10  Co.  Where  a  man  is  a  (a)  Granger  to  the  deed,  and  doth  not  claim 

54.  laid  3j^y  tiding  comprifed  in  the  grant,  nor  any  thing  out  of  it,  or  chiini 

m^xim.  ^"y  thing  in  riglu  of  the  grantee,  as  baiiifF  or  fervant,  there,  he 

One  need  fuall  plead  the  patent  or  deed,  without  fliewlng  it. 

not  produce 

a  deed  in  pleading,  which  is  made  to  a  third  perfon,  and  which  he  has  no  means  to  come  by.  a  Show.  418. 

3  Lev.  83.     Moor,  S70.     Plow.  149. 

Hob.  3C2.  Grantee  of  the  next  prefentation  was  outlawed,  and  the  church 

Holland  V.  became  vacant;  the  lord  of  the  manor,  who  was  entitled  to  the 

(/^Uiewho  goo^^ls  and  chattels  of  perfons  outlawed,  brouiiht  a  qt/are  impedit ; 

is  privy,  i&  and  it  was  refolved,  that  thv;  plaintiiTbeing  in  in  le pojl,  and  not  {b) 

lefTre  Ut  privy   to    the    grant  in.  any  wik,    need    not   fliew   the   deed  of 

feoffee,  &c.  gvant  to  the  pcrfon  Outlawed. 

cannot  plead  a  deed  without  Shewing  it.     Bro.  Monftrans,  pi.  61.     Co.  Lit.  267.  317. 

Cro.Car.  Where  a  perfon  pleads,  that  he  claims  by  virtue  of  a  feofFment 

441-  to  ufes,  or  that  J.  S.  being  feifed  in  fee,  covenanted  with  y^.  and 

Hampton.  ^-  ^o  ftand  feifed  to  the  ufe  of  fuch  and  fuch  perfons,  and  that 

Butforth's  the  lands  came  and  belong  to  him  by  virtue  of  fuch  covenant, 

We  Dyer,  j^g  need  not  produce  the  deed  ;   for  the  deed  doth  not  belong 

J?.c  ai?.  "  to  him,    though   he   claims    thereby,    but    to  the    covenantees  : 

Jon.  377.  alfo,  he  is  in  by  force  of  the  ftatute  of  ufes,  by  operation  of  law  ; 

^?'^'"^^"  "S  tenant  in  dower,  tenant  by  datute-ftaple,  &c.  are. 

and  Carth.  '  •'  ^     ' 

316.  S.  P.  determined  for  the  following  reafons.  ift,  Becauft;  the  deed  doth  not  belong  to  him  who  is 
only  tfjiiii  que  iruji.  icily,  Etcaufe  he  hath  no  remedy  in  law  to  get  poffelTion  of  the  deed.  3dly,  He 
is  in  merely  by  operation  of  law,  and  not  in  ihsjt.'/-. 

Lutw.  481.  In  debt  agalnfl:  an  executrix  for  10/.  the  plaintiff  declared  upon 
Crotch  V.  gj^  obligation,  conditioned  to  pay  5  /.  to  A.  to  the  ufe  of  M.  his 
daughter,  at  a  time  limited  in  a  certain  indenture;  the  defendant 
pleads,  that  the  indsnture  was  made  between  her  teftator  and  one 
J.  S.,  by  which  the  plaintiff  enfeoffed  J.  S.,  to  the  ufe  of  the  tefla- 
tor,  and  his  heirs,  and  that  the  teftator  covenanted  to  pay  5  A  to 
the  plaintiff  within  two  months  after  the  death  of  W.  R.,  which 
JV.  R.  is  yet  alive  ;  the  plaintiff  dem.urred  ;  becaufe  the  defendant 
did  not  produce  the  Indenture  :  But  the  court  held,  that  the  plea 
was  good  without  it,  becaufe  the  defendant  was  a  ftranger  to  the 
deed ;  and  it  does  not  belong  to  her,  but  belongs  to  the  feoffees, 
and  fhe  has  no  means  to  enforce  them  to  produce  it,  and  the 
court  will  not  impofe  an  impoffibllity :  that  fhe  was  dill  more  en- 
titled to  favour,  being  ati  executrix. 
Cro.  Jac.  Where  a  man  juftifies  under  a  deed  only  as  fervant,  and  claims 

£92.  aLil.   fjQ  j.jj2g  bimfelf,  nor   hath  any   intereft   therein,   but   the    title 
and  intereft  Is  las  mafter's  ;  yet  he  ought  to  fliew  the  deed,  for 
it  is  the  fubftance  of  the  title,  and  without  ftiewing  it  he  cannot 
juftify. 
Cro.  Jac.  So,  where  the  defendant  juftilied  as  a  fervant  to  the  queen's  pa- 

317.  ^tjuh  tentee  for  years,  and  by  his  command,  but  did  not  bring  into  court 
'   ^'      the  patent ;  the  plea  was  held  naught  ;  for  that  he  deriving  his  title 
from  the  patentee,  not  by  act  in  law,  but  by  his  command,  he  ought 
to  fliew  the  patent,  as  well  as  he  who  claims  under  the  patent  by 

affignment  j ' 
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ailignment ;  but  ha  who  claims  intereft  under  an  a£l  in  law  (be- 
caufe  he  had  no  means  to  compel  the  patentee  to  fliew  itj  may 
juftify  without  fli'iwing  it. 

So,    where  a  fervant  juftifies  for  tithes  by  leafe,  yet,  coming  Cro.  Jac. 
in  by  title  and  privity,  he  ought  to  fhew  it,  as  well  as  his  maf-  36o.  2  LH. 
ter  j   and  he  cannot   plead    the   entry  into   another's   foil  with-     *S- Z'O*- 
out  making  a  good  title  there,  which  ought  to  be  by  (hewing  the 
leaf.:. 

In  an  afTife  the  tenant  pleads  a  feofFinent  of  the  anceflor  of  the  Co  Lit. 
plaintiff  unto  him,  ^c.   and  the  plaintiff  faith,  the  feoffment  was  *~.*'j/", 
on  condition,  '<^c.  and  that  the  condition  was  broken,  and  pleads  prey  who 
a  re-entry,  and  that  the  tenant  entered  and  [a) took  away  the  cheft,  wcud plead 
in  which  the  deed  was,  and  yet  detains  the  fame ;  he  fhall  not  in  *"^  ^°-'^\ 
this  cafe  be  enforced  to  (hew  the  deed.  he'ought'to 

muve  the  court,  and  the  court  will  order  him  the  deed,  or  a  copy  of  it.     Sid.  50. 

In  debt  upon  a  bond,  conditioned  for  the  performance  of  the  Sand.  8,  9, 
covenants  in  an  indenture,  the  [b]  defendant  ought  to  fhew  the  ]^''°'^=  "- 
indenture;  and  the  entry  always  fuppofes  it  to  be  brought  into  (j^)  Herein-- 
court  by  him,  though  the  court  will  fometimes  (f)  compel  the  not  plead 
plaintiff  to  give  a  copy  thereof  to  the  defendant,  if  he  fwears  he  P^/foraiance 

y.  .  ..  .       Without 

never  had  a  part  thereof,  or  hath  loft  it ;  but  this  is  done  ex  gratia  ihev.ing  it. 
curia:,  and  not  ex  dcbito  jiijlitide.     But  where  in  fuch  action,  after  ALen,  72. 
oyer  of  the  bond  and  condition,  it  was  entered  upon  the  roll,  that  ^/^'^'AV 
the  defendant  prays  oyer  of  the  indenture,   ^  ei  legituvy  This  in-  (c)  That  if 
denture,  Ss'f.and  the  defendant  pleaded,  ^V.;  it  was  adjudged  upon  icbeloit, 
a  general  demurrer,  that  this  manner  of  pleading  was  good  in  ^.j^i^o^Jj^^  j 
fubflance,  though  not  formal ;  for  it  fhall  be  intended  the  true  in-  the  party  to 
denture,  and  that  it  was  in  court,  though  by  the  record  it  did  not  ^«-"'  t^'s 
appear  to  be  10.     But /^r  curiam^  If  it  had  been  on  a  fpecial  de-  a^^'heT"*' 

murrer,  it  had  been  naught.  plead  there- 

to, oihsrwiie  they  will  grant  an  imparlance.     Cra.  Jac.  426.     Sid.  3S6.     sKeb.  430. 

When  one  Is  bound  by  bond  to  perform  covenants  in  an  indent-  6  Mod.  737. 
ure,  in  an  a6lion  upon  the  bond,  the  defendant,  in^  order  to  dif-  ^'''  ""'*'^' 
charge  himfelf,  ought  to  fhew  the  deed  to  the  court,  that  they 
may  fee  what  the  covenants  are ;  for  he  cannot  fhew  that  he  has 
performed  all,  without  fnewing  what  he  was  to  perform;  and 
therefore  he  ought  to  recite  the  indenture,  whereof  he  is  fup- 
pofed  to  have  a  counterpart,  in  his  plea ;  but  if  he  never  had  a 
counterpart,  or  had  loft  it,  upon  oath  thereof  the  court  v/ill  com- 
pel the  plaintiff  to  give  him  a  counterpart,  in  order  to  fet  it  out 
for  his  defence. 

But,  where  an  a£lion  was  brought  upon  a  fpecial  agreement  Salk.  115. 
contained  in  a  note,  and  a  rule  was  made  to  fhew  cnufe  why  the  P'-  3'    ^"1 

V    Alsra 

plaintiff  Ihould  not  give  the  defendant  a  copy;  upon  caufe  Ihewn  s'gut  rer- 
the  rule  was  difcharged ;   becaufe  the  contract,  upon  which  the  haps  if  there 
action  was  founded,  was  a  parol  contract,  of  which  the  note  "^3!^°^^ 
■was  only  evidence,  and  therefore  the  defendant  oaght  not  to  have  fufpea  a 

a  copy  *.  fcrcsry,  the 

Court  might 
make  a  rule  compelling  pkintilTcr  h's  at'orney  to  leave  It  with  tJieMafter  fox  Infpeftion,  or  to  produce  it 
w  defendant  and  his  witoefTes  that  they  m"it;,Hc  infpett  it, 

r  f   2  [If 


43^  IpieasJ  ant)  picatJing.^. 

Bro.Moni^r.       [If  a  mail  who  ought  to  (hew  a  deed,  do  not  fliew  It,  but  only 

P- '34-         a  confirmation,  it  is  not  good,     ^/od  iiota  bene.'] 

2Bul!t.228.       Where  a  deed  is  oniy  inducement  to  the  adlion,  it  need  not  be 

264!' Cvl\    pleaded  with  a  profert. 

LWi.zij.     Jon.  377.    Cto.  Jac. 43.  70.     Cro. Car.  4.42.     Roll.  Rep.  13.  328. 

Palm.  5S7.        As,  where  a  leflee  for  years  claimed  a  way  to  his  houfe  by  a 

Cro.  Jac.  que  ejlate^  without  fhewing  the  deed  j  this  was  held  fufficient  by 

Shtkmsn  three  juflices  againfl  one,  becaufe  the  leflee  has  not  the  deeci.; 

V.  Weit.  and  it  is  but    a   conveyance  to  the  action,  whith  is  grounded 

3  Mod.  5a.  pj^  f}jg  difturbanre  done  to   him   in    I'is  polTeiTion  :   but,    if  he 

b.  C.  cited:    1,,.,  .  ^',.,  ,,  r 

ahd  for  had  Claimed  a  rent  or  common  in  grofs,  which  could  not  pals 
which  -vUe  without  deed,  it  had  been  otherwife ;  for  there,  he  could  not 
Yeiw.  201.     ^jg^,         ejate.  without  (hewina:  the  deed,   how  he  came  by  the 

JJrown.  2Z0.      n 

Cro.  Jac.       eltate. 

I71.     2  Mod.  277- 

Dougi.  5.  n.  [if  a  plaintifF  defcribe  himfelf  as  adminiftrator,  where  he  has 
ho  occafion  to  do  fo,  a  profert  of  the  letters  of  adminiftration  is 
unneceflary.] 

VideCfo.  It  was  formerly,  and  before  the  ftatute  16  ^  lyCar.  2.r.  S. 

Jac.  32.        held,   that  the  not  pleading  a  deed  with  the  profert  was  matter' 

J°'   ''^'      of  fubdance,  ahd  that  fuch  omilhon  made  the  judgment  {a)  erro- 

Hofa,  301.     neousi 

Mooi-,  885.  Cro.  Car.  190.  {a)  Whcire  the  want  of  a  profert  was  made  good  or  difpenfed  with  by  ths 
flea  of  the  adverfe  party.     Hutt.  54. 

But  now  by  the  8th  chapter  of  the  faid  flatute  it  is  enabled, 
ti)  %*  "  That  after  verdift  judgment  (liall  not  be  (laid  or  reverfed  for- 
vvhitHViis  *f  default  of  alleging  the  bringing  into  court  any  bond,  bill,  or 
1''^,  ^+9-.  ,c<  other  deed  mentioned  in  the  pleadings,  or  of  any  letters  tefta- 
Lutw.  1Y-3.  '^  mentary,  or  of  adminiftration."  Since  this  ftatute,  it  hath 
6 Mod.  135.  been  {b)  held  only  matter  of  form. 

And  by -the  4  ^5  y^«/;^,  c.  16.  "No  advantage  or  exceptions 

*'  fiiall  be  taken  for  want  of  a  profert  in  cur.^  &c.,   but  the  court 

**  fliall  give  judgment  according  to  the  very  right  of  the  caufe, 

"  vt^ithout   regarding  any  fuch  omiflion   and  defeft,  except  the 

'*  fame  be  fpecially  and  parcicularly  fet  down  and  fhewn  for  caufc 

<«  of  demurrer." 

Cattli.  6c).  In  zfire  facias  by  an  executor,  the  claufe  o^  profert  hie  in  curia 

BoAvorth      literas  teflamentarias  may  be  inferted  in  the  middle  as  well  as  in 

v.Ridgley.     ^j^^  conclufu.a  of  the  writ. 

Shepherd  v.        [Where  the  probate  c-f  a  will  is  loll,  a  profert  may  be  made  af 
shciihoufe,   ^^  exemplihcation  of  it.] 
1  S:t.  41a.  ^ 

1.  Of  demanding  Oyer. 

Ero.  Oyer  dc  {c)  Oyer  of  a  deed  or  record  is  always  to  be  had  by  him  who  is 
fuia,  15.  to  be  charged  by  it,  and  not  by  him  who  pleads  it  •,  and  he  who 
mLd'ovpT     pleads  or  declares  upon  it  muft  yd)  Pnew  it. 

f  f  an  obVgat'on  is  not  only  far  the  defendant's  attorney  to  defire  the  plaintiff's  attorney  to  read  the  obli- 
euion  to  him,  as  the  word  fc-jms  to  import,  or  to  have  a  fight  of  it,  but  that  he  .Tiay  have  a  copy  of  it, 

rhit  kis  client  may  co-.fider  by  it  what  to  plejd  to  the  adlon.     2  Lil.  Reg.  126. [And  the  party,  of 

•<ir.i.ir\  over  ir  dcsnaadcJ,  is  bsund  to  carry  it  co  the  adverfe  party,    aTcriQ  Rep.  40.]— —(t.^)  But  the 

«iefead«afC 


defendant  may,  ifhepleafes,  plead  without  demanding  oyer  of  it;  and  if  hs  once  ple^d,  he  cannot  after 

waive  liis  plea  and  demand  oyer.     2  Lil.  Reg.  216 Where  th;re  ought  to  bs  ojer,  the  party,  if  hs 

has  demar.Jed  it,  i?  not  bound  to  plead  with 'ut  ic.  6  Mod.  28.  [;Str.  iiS5.  1  Wilf.  16.  Whcie  a 
deed  js  in  the  hands  ot"  a  third  perfjn,  the  couit  will  oblige  him  to  give  oyer,  and  produce  it. 
2£tr.  ii(,S.j 

If  a  man  (^)  enters  into  an  obligation  by  a  wrong  name,  no  6  Mod.  303, 
advantapje  can  be   taken  thereof,  without  demandins  over  of  the  ^"l  ^'  ^'^'^ 

d°ed  defendant 

*''"*^"'  _  _  would  take 

advantage  of  a  wrong  original,  he  muft  demand  oyer  of  it.  4.  Mod.  246.  [But  it  is  now  fetcied,  that; 
it  the  defendant  d-niand  oyer  ot  the  original  writ,  the  plaintiff  is  not  bound  to  attend  to  it,  but  may 
proceed  I's  if  no  fuch  demand  had  been  maae.  Boats  v.  Edwards,  Dougl.  327.  FoM  v.  Burnham, 
Barnes,  340.  J 

Articles  of  agreement  indented  were  pleaded,  and  replication  Keb.  513. 
was,  that  in   the  faid  articles  it  is  furtiier  covenanted,  without  .foraccurd- 
demanding  oyer  of  the  deed  ;  and  the  court  held  it  ill  pleading,  37.1'!,"'^"' 

and  gave  judgment  fli/l.  cannot  plead  and  <hew  the  counterpart. 

In  trefpafs  the  defendant  juftlfies  for  common,  and  fets  forth  Pafch. 

letters  patent  of  the  king   /:ic  i/i  curia  prolat.;  which  pica  the  ?•"  ^^^  ^*' 

plaintiiF  accepts,  without  demanding  oyer  of  the  letters  patent,  Madiew'sv, 

but  arter  xie  demanded  oyer  of  them  ;  but  denied  per  ciirMtn;  and  Aidcnon. 

the  prothonotaries  faid,  that  he  is  not  obliged  tofhew  them,  if  liot  ^^  P""^''  ^* 

•       j^i  r    ■>         ^  °  f  not  obli'jed 

required  at  the  acceptance  of  tne  plea,  to  give  oyer  cf  let-eis  patent,  i  Term  Rep.  i^g.j 

Oyer  of  the  deed  cannot  be  demanded  but  during  the  time  it  is  s  Co.  76. 
in  court,  and  that  is  all  the  ttirm  wherein  it  is  produced,  and  then  ^l^-7''r  ''^ 
it  may  be  entered  in  hac  "jerba  ;  and  there  may  be  a  demurrer  or  ^67.' 
ilfue  upon  it :  but  it  cannot  be  done  of  another  term,  becaufe  the  [(6)  That 
deed  is  then  out  of  the  court  {b\  '^'  ";"  '"; 

f  )r  in  th^t  cafe,  the  law  doth  adjudge  it  to  be  in  the  cuflody  of  the  party  to  wh.-)m.it  belongs  :  but  if  it  bfi 
der.ied,  then  it  fhall  remain  in  court  until  the  plea  is  determined,  and  if  it  eventually  turn  out  not  to  be 
the  plaintiff's  deed,  it  ftiall  be  deftroyed-  See  the  above  aaihorities  snd  Co.  J. it.  231.  b.  But  letters 
teftamentary,  or  of  adminjftration,  are  not  fuppoled  to  re.main  in  court  aii  the  term.;  lur  the  pljintLff  may 
have  occafion  to  produce  them  ellcwhere.     2  Salk.  497.      JZ  Med.  590.  S.  C.J 

If  the  defendant  pleads  a  former  atlion  depending  in  the  fame  Carth,  45?. 
court  in  abatement,  and  the  plaintiff  craves  oyer  of  the  record,  if  i-J-  Raym* 
it  is  not  given  in  convenient  time,  v/'z.  the  next  day,  the  plaintiff  }^^^  ,  ,. 
may  fign  judgment.  v.  Long, 

and  Carth.  517.  S.  C.   where  this  is  faid  to  be  the  qaickeft  method  of  picceeJing, 

[If  the  defendant  plead  a  judgment  or  other  matter  of  record  in  Keiiw.  96. 
the y^w<f  court,  he  mufl  give  a  note  in  writing  of  the  term  and  ^-'■''i-454. 
number-roll  whereon  fuch  judgment  or  matter  of  record  isenter'^d  ,^,_  ccc^* 
and  filed  ;  or,  in  default  thereof,   the  plea  is  not  to  be  received.   iScr. 'S23. 
But  in  ftri£lnefs   oyer  is  not  demandablc  &f  a  record.     And,  it  c^  TK%f 
it  feems,  not  of  an  aft  of  parliament.  Doug). 475.    i  Term'Rep.  149" 

The  time  allowed  for  the  defendanc  to  give  oyer  of  a  deed,  i3c.  Carth.  45^, 

to  the  plaintiff",  is  two  days  exclufive  after  it  is  demanded.    If  it  be  ^^^"^"^ 

not  given  in  that  time,  the  plaintiffmay  fign  judgment  as;for  want  (c)  6Mod. 

of  a  plea(t).     If  given,  the  plaintiff  fiiall  have  the  fame  time  to  i:s. 

reply  after  it  is  given,  as  he  had  at  the  time  it  was  demanded  {d).~^  ^^i^'rj*' 

'  B.  R. 

If  in  debt  on  a  bond  for  performance  of  an  award  the  defendant  Saik.  72. 

pleads   no  award,   and    the  plaintiff  fets  forth  an  award,  with  a  ^^^^    ^' 

^rofert  hie  in  curia)  and  the  defendant  craves  oyer,,  aud  then  de-  Foreland  v. 

F  f  3  oiuis. 
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Marygold,     murs  for  Variance  between  the  award  fet  out  in  the  replication  and 

adjudged,      (.]-,g  oyer,  and  the  variance  appears  material,  the  defendant  mull 

Style,  4'g.     have  judgment :  otherwife,  if  the  variance  had  been  as  to  thofe 

See  12  Mod.  parts  in  which  the  award  was  void.     And  though  in  debt  on  an 

534-  award  the  plaintiff  need  not  fet  forth  more  than  makes  for  Iilm, 

yet  it  is  otherwife  in  debt  on  a  bond  ;  for  there  the  plaintiff  muft 

reply  the  whole  award  ;  and  if  fuch  replication  be  without  a  pro' 

ferty  the  defendant  may  reply  7wl  tiel  agard. 

L?l.  Reg.  After  imparlance  oyer  cannot  be  demanded,  becaufe  the  imparl- 

267.  6Mca.  3j^(.g  J3  to  another  term  :  but,  if  it  be  by  bill  in  B.  R.  {a)  it  may, 

aShovv.^'io.  though  not  in  the  Common  Pleas. 

pl.  311.     {(a)  This  muft  be  underftood  of  a /fecial  imparlance  to  another  day  ia  the  fame  term.] 

Sid.  30S.  When  oyer  of  a  deed  is  prayed,  it  is  intended  that  the  deed 

(b)  2  Lutw.    jg  jj^  court,  and  the  ei  koitur.  or  readin^r  of  it  (b),  is  the  aft  of  the 

1644.  conlr.  '  .•»  -'  t,  \   /' 

court. 
3Salk.  119.       When  a  deed  is  pleaded  with  a  profert  hie  in  curia^  the  very 
^'  ^'  deed  itfelf  is  by  intendment  of  law  immediately  in  the  pofl'effioii 

upon  oyer  of  c«f  the  court  5  and  therefore  when  oyer  is  craved,  it  is  of  the  court, 
the  dee'd  it  and  not  of  the  party  \  and  {c)  after  oyer  is  craved  the  deed  be- 
is  entered,  comes  parcel  of  the  record,  and  the  court  muft  judge  upon  the 
caf: appears  whole  {d);  and  the  demand  of  oyer  is  a  kind  of  plea  [e),  and  may 
to  the  court   be  Counterpleaded. 

as  fully  as 

if  the  deed  had  been  in  the  plea.  Hob.  217.  Show.  Pari.  Ca.  221.  [((/)  And  this,  though  it  were 
not  ftriitly  demandable  at  the  time  of  grantii  g  it.  Dougl.  460.  (e)  As  it  is  a  kind  of  plea,  it  /h"uld 
regularly  be  made  before  the  time  for  pleading  is  expired.  Fowler  v.  Dyer,  Mich.  20  G.  3.  Tidd's 
f  r.  347.J 

Caith.  513.        If  the  defendant  prays  oyer  of  the  bond  and  condition,  and  it 
is   entered    in   k-ec  verba,   the   condition  becomes   parcel  of  the 
plaintiff's  declaration,  and  it  is  not  part  of  the  defendant's  plea. 
Trin.  Debt  for  the  duty  of  fcavage,  and  declares  upon  a  patent  of 

a?  c^''-  Ed.  IV.,  defendant  imparls,  and  after  demands  oyer  of  the  letters 
Mayor  and  patent;  upon  which  the  plaintiff  demurs.  Per  cur. — The  demur- 
Common-  rer  is  ill ;  for  the  defendant  having  demanded  oyer,  fe'r.,  he  ought 
aity  of  either  to  have  it,  or  to  be  oufted  of  it  by  the  rule  of  court ;  but 

V.  Goree.  there  cannot  be  a  demurrer  upon  the  demand  ;  he  ought  to  have 
iLev.  142.  counterpleaded  the  demand  of  the  oyer,  and  the  judgment  of  the 
3  Keb.  491.  cQyjt;  ^vould  have  be^n,  that  he  fhould  ^ntwerjine  auditu,  Sec,  and 
{-(/)  It  it  was  refembled.to  an  aid  prier,  in  which  the  pjaintiff  cannot 
feem?,  how-  demur^  but  muft  counterplead  {/). 

ever,  that         •  _  , 

the  plaintiff,  if  he  would  conteft  the  oyer,  may  either  counteiplead  it,  or  ftrike  out  the  reft  of  the  plead- 
in?  and  demur  ;  en  which  the  judgment  of  the  court  is,  either  tl'.at  the  defendant  have  oyer,  or  that  he 
anfwer  without  it ;  on  the  latier  ju.r.menc  the  defendant  may  have  a  vviit  of  error  j  for  to  deny  oyer  where 
it  ought  to  be  granted  is  error,  but  not  e  conveijo,  zSalk.  497.  zLd.  Raym.  970.  iStr.  1186. 
iWilf.  16.] 

Weavers'  [It  hath  been  fald,  that  the  defendant  is  not  bound  to  fet  forth 

Company  ^q  Qygj-  jj^  jjJs  pIca  ",  and  that  if  he  do  not,  the  plaintiff  may  pray. 

I'str  724I-  "^^  enrolment,  and  fo  make  it  part  of  his  replication.     But  it  is 

Simm-inds  now  holdcn,  that  If  the  defendant  after  praying  oyer  of  a  deed, 

V.  i'armen-  ^jq  j^qj-  fgj  forth  the  whole  of  it,  the  plaintiff"  may  fign  judgment  as 

07*  Wallace  ^^^  Want  of  a  plea,  or  the  court  will  qur.fh  it,  for  that'  by  craving 

over 
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oyer  the  defendant  undertakes  to  fct  out  the  whole  verbatim  •  and  v.  Duchefs 
if  he  do  not  fo,  the  plea  is  bad.-  of  Cumbcr- 

'  land, 
4T£rtn  PvvD.  370.     Slat3r  v  Home,  E.  34  G.  3.  B.  R..     TiJd's  Pr.  3C9.  S.  P.     See a!fo Barnes,  ti?    . 
b.  P.  "  .  ^    ' 

Where  the  defendant  in  an   action  on  a  bond,  after  craving  Ferguf.nv. 
Oyer,  and  letting  it   out  truly,  pleaded  payment,  on  which  the  Macicreth, 
j)laintiff  took  iiTue,  and  ferved  the  defendant's  attorney  with  a  rule  B.'R^t'^'d' 
to  abide,  ^f.,  and  gave  notice  of  trial  ;  and   afterwards  the  de-  in  4  Tem 
fend.mt  returned  the  paper  book,  fetring  out  a  falfe  oyer  of  the  ^^P-  37i«  ' 
bond,  and  pleading  as  before,  on  which  the  plaintiff  enrolled  the 
true  condition,  and  dtimurred  ;  the  court  ordered  all  the  proceed- 
ings to  be  ftruck  out,  that  the  pliintifF fhould  have  judgment  and 
the  defendant's  attorney  Ihould  pay  all  the  cofts.j 

13.  Pleading  a  Recovery  in  a  former  Acllon. 

It  is  a  maxim  in   law,  quod  ntmo  bis  vexari  debet  fi  conjlat  curi£  6  Co.  7, 
^iiodftt  pro  una.  iS  ead^m  caufd ;  fo  that  regularly  a  bar  in  a  real  or  ^°^-4.  5- 
perfonal  aclion  by  judgment,  confelFion,  verdict,  or  demurrer,  is  a     ^^'"  ^''^' 
perpetual  b.ir,  and  may  be  pleaded  to  any  new  aclion  of  the  fame 
or  tike  nature. 

But  herein  there  is  a  diverfity  between  re.d  and  perfonal  acbions ;  6  Co,  ~. 
for  though  in  the  Litter,  as  debt,  account,  c^V-,  the  bar  is  perpetual  j  ^  ^i'^''  ''f« 
yet  in  real  actions  there  is  this  diftinclion,  that  a  bar  in  one  real  -J"^"'^-^^ 
a6lion  is  not  a  bar  to  an  aclion  of  a  higher  nature  •,  and  therefore 
if  a  man  is  barred  in  an  afTife  of  novid  dijpifm  he  may  have  a  mon- 
Jtrniis  de  droit  y  ojf^je  de  mortd'ancejlor,  ay  I,  hefail^  entry  fur  dijfsifin  a 
[on  anceJJor ;  and  this  is  faid  to  be  in  favour  of  inheritances. 

So,  if  a  man  is  barred  in  ■aforrnedon  in  defcender,  he  may  bring  a  5  Co.  33.  3. 
forinedon  in  remainder  or  reverter.  2.  Mod.  43. 

If  a  man  is  barred   in  an  a<£lion  of  trefpafs  for  the  taking  of  B.o.  Eftop- 
goods,  this  cannot  be  pleaded  in  an  appeal  of  robbery,  being  of  a  P^''  -■7' 
higher  nature.  ^  ~-°  43- 

Where  A.  robbed  B.  of  3000  /.  of  money  in  bags,  for  which  he  Noy,  82. 
was  afterwards  indi6led  and  convitled,  and  afterwards  B.  brought  w"7h^'^** 
trefpafs  again  ft  A.  for  taking  the   faid  monies,   who  pleaded  the  v.  Cubb. 
indidlment,  by  iht  prGcurement  of  the  plaintitf,  and  the  convi£lion 
in  bar,  but  did  not  fliew  that  the  plaintitf' had  given  evidence  for 
the  c6nvicl:ion  ;  for  this  reafon  the  bar  was  held  infufficient  j  for 
otherwife  he  fhall  not  have  reftitution,  and  the  allegation  oi pro^ 
ciireme?it   is    not  fufficient  \  i^  ea  de  caufa  judgment  was  given  for 
the  plaintiff,  and  not  for  the  matter  in  law,  for  that  wasagainfl:  him» 

If  a  man  grants  a  rent  to  another,  payabls  at  a  certain  day,  and  Roll.  Abr..' 
covenants  to  pay  the  rent  accordingly,  if  the  grantee  afterwards  3iv  Jitrons 
recovers  in  an  a£lion  of  covenant   for  the  non-payment  of  the  (^)  so,  a 
rent  («),  this  will  be  a  bar  for  any  aclion  after  for  the  rent  [b)\  for  in   reiovery  or  . 
the  aclion  of  (c)  covenant  he  fliali  recover  all  the  rent  in  damages.  ^"L. '"  ^"  _, 

^    '  "  cfflmfft  will 

be  a  good  bar   in  debt  for  the  fame  thing.     4  Co-  04.     Yelv.  S4.    Cro.  Jac.  110.     Cro  El  z   240., 
{b)  But  in  n^fumpjit  the  defendsnt  cannot  plead  an  account  brought  f.>r  the  fame  money  to  vvhith  heh^'d^ 
rendered  his  iaw  ;  becaufe  damages  are  recovered  in  affumpfit,  bu:  not  ii;  an  account.      Moor,  458,     Bu4 
w,'xre\  G?  -vide  Cro.  Jac.  110.     (c)  5o,  wh'.re  an  aciign  is  brought  ug^n  a  ifni::\i\-ff£u:npj'i:  to  pay 
trij.  Car  415,     Crj.  EUz-  57.     -  '> 

F  f  4  li 
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5  Co.  32,  If  ^.  and  the  other  executors  of  B.   bring  debt  upon  a  bondi 

3^.  Robin-  gnd  the  defendant  pleads,  that  before  the  purchafe  of  this  writ,  the 
Cro.  Jac.  faid  A.J  ao  adniiniftrator  to  B.,  brought  debt  upon  the  fame  bond 
15.  S.  C.  agaiiiil  the  defendant,  who  then  pleaded,  that  B.  made  executors, 
by  the  re-      ^^|jq  adminiltercd,  bV.,  and  the  plaintiff  then  replied,  that  admi- 

port  of  -n  •  •  .  1-1  ;•         L  1 

which  it  niiiratioa  was  committed  to  him /)i7;i^;7/^ ///f  between  the  execu- 

appears,  that  tors ;   upon  which  the   defendant   then   demurred*,   and   it  was 

kntl'^th"^  adjudged  for  him  ;  atid  fo  noM(  pleads  this  matter  by  way  of  eftop- 

he  was  ex-  pel,  and  demands  judgment  if,  as  executor,  he  (liall  have  an  adlioa 

«cutor;  and  upon  the  fame  bond  againil  the  fame  defendant ;  this  is  nci  good 

thauhetule  P^^'^ »  ^°^  ^Y  *^^  ^^^  judgment  the  plaintiff  was  only  barred  as  to 

in  peribnal  the  a£tion  of  the  writ,  vh.  to  liave  one  as  adminiflrator  ;  but  this 

aaions,  miilake  of  his  adlion  is   no  bar  or  eftoppel   to  b,ring   his  tri^e 

ODce  barred     „  n.'  ,^ 

J  ,  action. 

and  always 

1;>arred,  mud  be  intended  where  it  is  a  bar  to  the  riglit,  not  where  the  adlion  is  only  mifcor.ceived. 

j'^nd  fo  in  6  Co.  8  wbeis  the  S.  C.  is  citeJ,  and  2  Mod.  3  iq. So,  where  judgment  is  given  upon  the 

manner,  no:  the  matter  of  the  plea,     a  Lev.  210. If  a  n:nn  brings  tielpals  for  taking  h's  hoife,  and 

is  baned  in  that  attion,  yet  if  he  can  get  the  horfe  into  his  potTelhon,  the  defendant  is  without  remedy  ; 
for  notwithftanding  ti'.e  fecovery,  the  property  is  ftill  in  the  plaintitF.     2  Mod.  319.  per  cur. 

Crojac.  73.  If  in  trover  for  plate  the  defendant  pleads  that  the  plaintiff  had 

Brown  V,  before  brought  his  action  for  the  fame  plate  againft  J.  S.,  and 

Yeiv^  67.  had  judgment  to  recover  20  /.  damages,  and  (a)  had  J.  S.  in  exe- 

Woor,762.  cution  for  the  fame,  and  avers  it  to  be  the  fame  converGon,  ^f., 

t*"  ^"  this  is  a  good  plea;  for  by  the  judgment  the  damages  which  were 

though 'he  before  uncertain  are  reduced  to  a  certainty,  and  tlierefore  he  fliall 

had  him  not  not  demand  the  uncertainty  again  »  and  by  the  judgment  the  pro- 

t^r-^for  b^  V^^^V  ^^  th^  goods  is  altered. 

■tjie  judgnnent  iranjit  in  rem  juiikatam.     Yelv.  62. And  where  and   liow  the  defendant  may  enforce 

the  plaintiff  to  enter  up  his  judijment,  to  the  end  he  may  plead  it  to  another  atlion,  vide  Lztzti,  216. 

Cro. Jac.  73.  But  a  judgment  in  debt  againft  one  obligor,  upon  a  joint  and 
^''^  oi^iv'^^  feveral  obHgation,  and  the  body  taken  in  execution,  is  no  plea  to 
tioji.     "  '    an  aclion  brought  againft  the  other  obligor. 

6  Co.  44.  If  a  man  hath  judgment  in  C.  5.  upon  an  obligation,  he  ftiall 

Higgui's       jjQj-  afterwards  bring  an  adlion  of  debt  upon  the  fame  obligation, 
as  long  as  the  faid  judgment  remains  in  force  j  for  by   this  judg- 
ment the  fpecialty  is  turned  into  a  matter  of  record. 
6  Co.  45.  a.      ^therwife,  if  iii  the  county  court  by _/;//?/>/>/,  for  that  court  not 
\Vhe.'ea       bcin"  of  tecord,  he  may,  upon  the  fame  oblicration,  have  debt  in  a 

judgment  in°^  '  /'*  o  ' 

a  f.-^ign       court  01  record, 

aUachmentfliall  be  pleaded  in  bat  to  other  actions,  -vide  Roll.  Abr.  555.  and  title  CuRom  of  London. 

Sparry'g  [Neither  can  the  pendency  of  an  action  in  an  inferior  court  be 

\Tv^f^'u  pleaded  to  an  action  brought  in  one  of  the  courts  at  We/lniinjler 
v."wjrden,    for  the  fame  thing.] 

Fitzg.  313.     yide  et.am  Jupra,  Vol.  1.  23. 

Cro.  Jac.  If  in   debt  on  a  bond  the  defendant  pleads,  that  the  plaintiff 

r^*w  1  S  brought  an  acTtion  in  London  upon  the  fame  bond,  to  which  the 
Level  V.  defendant  there  pleaded  non*e/i  fa^iinriy  and  it  was  found  for  him  ; 
Hall.  upon  which  it  was  entered,  that  the  defendant  ihould    recover 

damages  againft  the  plaintiff,  et  quod  eat  wde  fine  die^  this  is  no 
plea,  becaufe   the  judgment  was  not   quod  qucrens  nil  capiat  per 

hrt'-oey, 
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ireve,  and  fo  no  judgment  wa§  given  fo  as  to  bar  the  plaintlfFIa 
another  fuit. 

If  in  debt  againft  executors  they  plead   a  judgment  obtained  Lev.  26$, 

againft  one  of  them  as  adminiflrator,  this  is  a  good  bar  ;  for  though  P^'^J^er  t. 

he  might  have  pleaded  in  abatement  to  the  firfh  adlion,  yet  he  was  ^'"^^* 
not  obliged  fo  to  do,  and  this  recovery  againft  him  was  upon  the 
right  of  the  debt. 

If  in  a£lion  upon  the  cafe  the  declaration  is  infufiicient,  and  the  Mod.ao, 

defendant  pleads  an  ill  plea,  but  judgment   is   given   againft  the  ^'^PP*"  '^^ 

plaintiff  upon  the  infufficicncy   of  declaration,   but  by    miftake  ,'/n  tvw 

entered  quia  placit.  pradiB.y  &c.,  botnim  i^  ft/fficietis  in  lege  extjlit,  judgment  is 

&:c.,    idfo  confideratitm^    8cc.,   quod  querens  nil  capiat  per  billam  [a),  given  for  th^j 

whereas   it    ought   to  have  been  entered  quod  defcndens  eat  inde  defendant 

fine  die,  and  the  plaintiff  brings  a  new  a6\ion,  and  declares  arjght,  "pon  apiea 

and  the  defendant  pleads  the  former  iudement,  reciting  the  record  '"  ^^'''  "'"'* 
'verbatim^  this  is  no  good  plea  ;  for,  without  queftion,  the  plaintiff"  thejudg- 

having  only  committed  a  miftake  in  his  declaration,  he  may  fet  it  mentis  all 

right  in  a  fecond  aclion.  one,  viz. 

"  quod  eat  indt 

jine  die,  and  ihall  have  reference  to  the  nature  or  matter  of  the  plea,  and  fo  be  taken  to  go  in  bar,  or  to 
the  writ.     Co.  Lit.  363.     8  Co-  6S, 

But,  if  a  declaration  be  faulty,  and  the  defendant  take  no  ad-  Mod.aoy. 
vantage  thereof,  but  plead  a  plea  in  bar,  upon  which  the  plaintiff  Pf^_f"r. 
take  iffue,  and  the  right  of  the  matter  be  found  for  the  defendant,  pf'j''  ^^^ 
the  plaintiff  fliall  have  no  other  aftion,  for  he  is  eftopped  by  the  in  feme 
verditt.     So,  if  a  declaration  be  faulty,  and  the  plaintiff  demur  to  ""^^  "^"j^e 
the  plea  in  bar,  by  which  he  confell'es  the  fa6t,  if  well  pleaded,  he  a^e  reaiTyr 
is  eftopped  thereby,   and  fliall  have  no  other  aftion.     But,  if  the  with  the 
plea  is  not  good,  it  can  be  no  eftoppel,  but  the  plaintiff  may  have  u'^'h'ff?^"'* 
another  adion.  ^  demurs  to  a 

^ood  plea,  conceiving  it  to  be  bad,  the  court  will,   before  judgment,  give  him  leave  to  withdraw  his  ds- 
murrer,  on  payment  of  cofts,  and  take  iffue  on  the  plea. 

If  in  trover  for  certain  fheep  the  plaintiff  declares  that  the  25th  Cro.Car.35. 
day  oi  March  in  the  year,   i^c.  he  was  poffeffed  thereof,  and  loft  j-^'con  v. 
them,  and  that  the  fame  the  laft  day   of  April  in  the  fame  year  Hurton'sr. 
came  to  the  hands  of  the  defendant,  who  the  fame  day  converted,  S.  c.  ad- 
yc.i    and   the    defendant  pleads,   that   the   plaintiff  had   before  |j^''f^'l''J 
brought  trefpafs  againft  the  defendant,  and  J.  S.  quare  ceperimt  Ss*  againft  Vei- 
ahduxerunt  the  faid  (heep,  and  thereupon  counted  of  a  taking  the  verton. 
14th  of  ^r?'/ in  the   fame  year,  to  which  the   defendants  then 
pleaded  a  judgment  againft  J.  N.  v.'ho  was  poffeffed  of  the  faid 
Iheep,  and  that  by  virtue  of  2^  fieri  facias  thereupon,  the  faid  flieep 
were  fold  to  the  defendant,  ^c.,-   whereupon  iffue  being  joined  it 
was  found  for  the  plaintiff,  and  2  d.  damages  given,  upon  which 
the  plaintiff  had  judgment  for  the  faid  id.  damages  and  61.  cofts, 
and  avers  the  taking  and  driving,  for  which  the  faid  recovery  in 
trefpafs  was  had,  and  the  converlion  in  this  atlion  to  be  all  one, 
l^c;  and  to  this  plea  the  plaintiff  replies  and  confeffcs  the  faid 
a6lion,  and  recovery  of  the  id.  damages,  ^r.,  but  fays  the  faid  id. 
damage  was  not  given  for  the  value  or  converfion  of  the  faid 
iheep,  ahfiiiie  hoc,  that  the  faid  taking  and  driving,  whereupon  the 
■    "  •   '  *^  faid 
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faid  ju(^gment  was  had,  is  the  fame  trefpafs  quoad  the  converfion 
of  the  faid  fheep  of  which  the  plaintifFnow  declares  ;  this  is  a  good 
replication,  and  the  plaintiff  Ihall  recover ;  fur  the  damage  being 
fo  fmall,  cannot  be  prefurtied  to  be  given  for  the  value  of  tlie  faid 
fheep;  for  if  fo,  the  plaintiifmufl:  for  id.  only  lofe  his  property 
in  the  fiiid  flieep  ;  therefore  it  fliall  be  prefumed,  and  may  be 
averred,  that  this  damage  was  given  for  the  chafing  and  driv- 
ing, and  thai  the  plaintiff  had  the  (heep  again,  and  after  loft  them, 
is'c,  and  the  rather,  becaufe  in  time  the  converfion  is  fuppofed  fo 
long  after  the  chafing  and  driving. 

If  in  an  a£tion  upon  the  cafe  the  plaintiff  declares  againft  the 
defendant,  that  he  falfely  and  malicioufly  did  procure  a  commifllon 
of  bankrupt  to  ilRte  out  againfl  the  plaintiff,  iJc.^hy  virtue  where- 
of tlie  defendant  broke  his  (liop,  and  took  away  his  goods  and 
ihop-books,  whereby  he  was  difcredited  and  loft  his  trade,  to  his 
damage,  l^c;  and  the  defendant  pleads,  that  xhe  plaintiff  had 
brought  an  a£lion  of  trefpafs  for  breaking  his  {hop,  taking  his 
goods,  fcfr.,  and  upon  that  a6lion  had  recovered  damages,   ^c; 


this  is  no  good  plea,  toi 


this 


i£Lion  is  not  brought  for  the  fame 
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thing  as  the  former  was,  in  which  no  damages  could  be  recovered 
for  the  fcandal,  upon  which  this  aftion  is  grounded. 

If  in  trover  for  certain  goods  the  defendant  pleads,  that  the 
plaintiff  had  brought  trefpafs  vl  &  armis  for  the  fame  goods,  and 
upon  not  guilty  pleaded  a  verdict  and  judgment  was  thereupon 
given  for  the  defendant,  isc;  this  is  no  good  plea,  becaufe  this 
a£lion  will  in  many  cafes  lie  where  trefp^ifs  M'ill  not;  and  fo  it 
may  be  very  well  prefumed,  that  the  plaintiff  at  firft  only  miftook 
his  a£lion,  and  brought  trefpafs  where  his  evidence  would  ferve 
in  trover  only. 

But  it  hath  been  fince  held,  that  if  in  trover  for  certain  goods 
the  defendant  pleads,  that  the  plaintiff  had  before  brought  an  ac- 
tion of  trefpafs  quare  w  is"  armis  ceperimt  iff  afportavenint  againft 
the  fame  defendants  for  the  fame  goods,  to  which  the  defendants 
then  pleaded  not  guilty ;  and  upon  a  fpeciai  verditf,  which  the 
defendants  in  their  plea  fet  forth  verbatim,  the  court  then  gave 
judgment,  that  the  plaintiff  ?;// i-(7/)/rt/ />^;-  billam,  and  that  the  de- 
fendants irent  indefinc  die,  and  avers  the  goods  in  both  declarations 
to  be  the  fame  ;  and  the  taking  and  carrying  avi^ay,  isc.  fuppofed 
in  the  faid  aiflion  of  trefpafs,  and  the  coming  to  the  hands  of  the 
defendant,  tsfc.  in  this  declaration,  to  be  the  fame,  and  the  caufQ 
of  adlion  the  fame,  isc;  this  is  a  good  plea ;  for  though  trover 
will  lie  in  many  cafes  where  trefpafs  will  not,  yet  upon  the  matter 
here  difclofed  in  pleading  ft  appears  the  plaintiff  was  before  bar- 
red, not  by  miftak'e  of  his  action,  but  upon  the  rights  and  merits 
of  the  caufe. 

[So,  to  an  a£lIon  of  indehitattis  ajpimpftt  for  the  value  of  goods, 
a  judgment  JPT the  defendant  in  trover  for  the  fame  goods  may 
be  pleaded  m  bar,  provided  it  appear  by  proper  averments  in  the 
plea,  that  the  queffion  between  the  parties  was  the  fame  in  both 
aftions.  So,  e  converfo  («),  a  recovery  in  indebitatus  ajfumpftt  for  th^ 
value  of  the  goods,  may  be  pleaded  in  bar  to  an  action  of  trover 


for  tlie  fame  goods.     In  thefe  cafes  the  principal  confideration  Is,  a  for.-ner  re- 
whether  it  be  precifely  the  fime  caufe  of  atlion  in  both,  which  '^*efy  may 
may  appear  either  by  proper  averments  in  a   plea,  or   by  proper  evidence  oa 
fa6ts  dated  in  a  fpeci<il  verdi6l,  or  a  f:ecial  cafe.     One  great  cri-  th:  genera 
terion  of  this  identity  is,  that  the  fume  evidence    will  maintain  '^"="^^3a 

1     ^1      7  o  •  -1  action  oa 

both  the  actions.  J  the  cafe. 

2  Str.  7-3.      _)  Pu-r.  1353.      I  Show.  146.     5«^s,  to  debt  qui  tarn,  I  Str.  701-2.  or  on  bond. 

\i  A.  fays  B.  is  perjured,  and  thereupon  B.  brings  his  aftion,  2  BrownL 
and  A.  jaftifies,  and  iiTue  is  thereupon  taken  and  found  for  the  4^-  ^'i"** 
defendant,   and  judgment  thereupon  given,  and  after  A.   again     '     ^^' 
publilhes  the  lame  words  of  5.,  and  thereupcn  B.  brirgs  another 
action,  ana  A.   pleads  the  firlt  judgment  in  bar,  tiiis  is  a  good 
plea. 

If  an  alderman  of  N,  brings  an  aftion  for  thefe  words,  he  ir  a  3  Lev.  24?. 
rafcc.Uy  alderman^  afaclious  aldermati,  a  lavipooiier^  and  avers,  that  ^^^^^'^* 
a  hunpooner  is  there  underftood  of  a  libeller,  and  the  defendant 
pleads  a  former  adiion  brought  for  the  fame  words,  and  laid  in 
the  fame  manner,  (faving  only  that  in  the  firft  a£licn  no  interpre- 
tation is  given  to  the  word  lampooner,)  in  which  a(^ion  the  plaintiff" 
was  barred,  this  is  a  good  plea;  for  the  plaintiff  having  been  once 
barred  fliall  not  entitle  himfelf  to  a  new  adlion  by  a  new  interpre- 
tation of  the  fame  words. 

In  cafe  for  creeling  a  nulfance  2  die  Feb.  the  defendant  pleaded  Saik  30. 
a  prior  action  brought  for  eredling  a  nuifance   20  die  Martii,  and  P'-  3*    Ld. 
a  recovery  thereupon,  and  avers  thefe  to  be  the  fame  nuifance  and    fohnfon ' 
erection;  plaintitr  demurred,  and  judgment  againft  him,   for  he  v.  Long, 
may  have  an  action  for  the  continuing  of  the  fam.e  nuifance,  but  9^'J^^'  ^5^* 
can  never  have  a  nev.'  action  for  the  fame  erection.  jurfged,  be- 

caufe  die  pla'intiffhad  not  Lid  any  continuance  of  the  nuifance  in  his  declaration. 

But,  though  an  action  will  He  for  continuing  a  nuifance,  yet  it  Salk.  it. 
hath  been  held,    that  in  aflault,    battery,    and   maihem,  if  the  ?'■  5-  Fe"" 
plaintiff  in  his  declaration  recites  a  judgment  in  a  former  action  Ld.Raym. 
for  the  fame  battery,  and  (hews  that  he  has  fince  fuftained  con-  339-  69*. 
fequential  damages  by  a  piece  of  his  fkull's  coming  out ;  yet  this  ^* 
will  liot  entitle  him  to  a  new  adlion;  for  per  Holt,   C.  J.,  every 
new  dropping  is  a  nuifance  ;  but  here  is  not  a  new  battery,   and 
in  trefpafs  the  grievoufnefs  or  confequence  of  the  battery  is  not 
the  ground  of  the  action,  but  the  meafure  of  the  damages  which 
the  jury  muft  be  fuppofed  to  have  confidercd  at  the  trial. 


(K)  Duplicity  in  Pleading  :  And  herein, 

I.  The  Reafon  vihy  Duplicity  is  a  Fault,  and  the  Manner  of 
taking  Advantage  thereof. 

'TpHE  plea,  fays  my  Lord  Cokef  that  contains  duplicity  or  mul-  Co.Lit.3'5+. 
•*■     tiplicity  of  diflmct  matter  to  one  and  the  fame  thing,  where-  *[  ^^^   ' 
unto  feveral  anfwers  (admitting  each  of  them  to  be  good)  are  re-  |Dup.iclty 
<juired,  is  not  aliowabie  in  law ;  and  tlu§  rule,  fays  he,  extends  to  'a,  wirae 

pleas 
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*ftina  pleas  perpetual  or  peremptory,  and  not  to  pleas  {a)  dilatory,  for  in 
waiters,  not  {{^gj^  time  and  place  a  man  may  ufe  divers  of  them.  Alfo,  where 
cf  oneen-  ^^^^  tenant  or  defendant  may  plead  the  general  iflue,  there,  upon 
tire  defence,  the  general  iffiie  pleaded,  he  may  give  in  evidence  as  many  di(tin£l 
ed^to  be"^*^'  "^^"^'^^  ^o  bar  the  aflion  or  right  of  the  demandant  or  plaintiff  as 
in  iflue.  ^^  can  :  alfo,  a  fpecial  verdi6l  may  contain  double  or  treble  mat- 
But  this  ter,  and  therefore  in  thofe  cafes  the  tenant  or  defendant  miy 
p°e"iude  a  ^^^^^^^  make  choice  of  one  matter,  and  fo  plead  it  to  bar  the  de- 
party  from  mandant  or  plaintiff,  or  plead  the  general  iffue,  and  take  advan- 
infoducing  tagc  of  all;  or  he  may  plead  to  part,  one  of  the  pleas  in  bar  -,  and 
tersTntThis  *°  another  part,  another  plea ;  and  his  conclufion  of  his  plea  fhall 
plea,  if  they  avoid  a  doubleiicfs,  and  hereby  neither  the  court  nor  the  jury  is 
arc  conftitu-  fo  much  inveigled,  as  if  one  pica  fliould  contain  divers  diftin6t 
thef^me"  matters;  and  if  the  tenant  make  choice  of  one  plea  in  bar,  and 
entire  ae-  that  be  found  againll  him,  yet  he  may  refort  to  an  action  of  a 
fence.  For    higher  nature,  and  take'  advantage  of  any  other  matter. 

though  It  be        °  b  J  . 

tru:,  that  iffue  mud  be  taken  upon  a  fingle  point;  yet  it  is  not  necenary  that  fuch  fingle  point  fliouH 
^onliil  only  of  a  fingle  faft.  For  inftance,  the  foint  of  tlie  plea  may  be,  that  the  defendant  is  entitled 
to  common  :  bat  toeflabliih  this  point  (cvcra!  fadt'  m?.y  be  necetlary,  as,  chat  the  cattle  v/ich  which  he  is 
to  ufe  the  common  muft  be  his  own   cattle,  mult  be  levant  and  couchant,  &c.     Robinfon  v.  Rayley, 

J  Burr.  316.] (ij)  But,  where  the  defendant  pleaded  ten  outlawries  on  mefne  procefs  in  difablity,  to 

which  the  phinrifr"  demurred  for  duplicity,  it  vvas  held,  that  the  plea  was  naught;  and  the  diverfity 
between  a  plea  in  bar  and  abatement  as  to  duplicity  being  urged,  it  was'anfwcred  by  the  court,  that  there 
WJS  a  difference  between  a  plea  of  an  outlawry  in  dii'at-ility  a^.d  other  pleas  in  abatement ;  and  that  thia 
plea  was  ili  for  duplicity,  bee  .uf;  the  plaintiff  is  difabkd  as  well  by  one  oucbwry  as  by  all  the  other  nine, 
to  which  feveral  anfwers  are  requiicd.     Carih.  8,  9, 

5H.  7.  7.         The  reafons  why  duplicity  in  pleading  is  a  fault  are,  that  the 

Dodl.  pi.      party  being  effeftually  barred  by  one  fingle  point,  it  is  unneceffary 

Piovv.  194.    3"^  vexatious  to  put  him  upon  litigating  any  other;  and  though 

Yelv.  13.      he  might  take  ilTue  on  any  one  point,  yet  mud  he  be  at   a  lofs 

Roll. Rep.     -which  the  material  point  is,  fo  as  to  traverfe  the  fame,  and  thereby 

Vent.  47-8.  put  an  end  to  the  caufe  ;  whereas  the  party  pleading  fuch  double 

matter   muft  be  prefumed    conufant  of  his  own   (Itength,   and 

therefore  ought  to  put  his  defence  on  that  fingle  point,  which 

will  put  an  end  to  it.     Befides,  the  jury  ought  not  to  be  charged 

♦"  with   multiplicity   of   things,    when    finding  any   one  of  them 

contrary  to  their  evidence  lays  them  liable  to  the  feverity  of  an 

attaint. 

FlJe  under         Alfo,  from  the  cxpence  and  vexatioufnefs  attending  it,  a  perfon 

thedivifion    jg  ^^  morc  allowed  to  plead  and  demur  to  the  fame  fa£t,  than  he 

Demurrtr;      ,  11,       -,         r-iii-.i  ■>  i 

fcf  -vide  IS  to  plead  double  ;  for  the  duplicity  hereni  draws  the  matter  to  a 
II  Co.  5z.    different  exame/ij   fince  the  demurrer  is  to  be  tried  by  the  court, 

and  the  fact  by  a  jury. 
aVent.2i2.       So,   where   one  confeffes  and    avoids,   and  likewife   traverfes 
Co^^Ent^'^    the  fame  point,  this  is  in  nature  of  a  double  plea,  and  therefore 
504.     *       naught. 

a  Roll.  But,  though  duplicity  in  pleading  be  a  fault,  yet  muft  the  fame 

Luuv^°^'  ^^  taken  advantage  of  on  a  fpecial  demurrer,  that  is,  ihe  party 
3  Mod.  251.  muft  ftiew  wherein  the  doublenefs  confifts  ;  and  it  is  not  fufiicient 
Ld.  Raym.  to  demur  quia  duplex  &  caret  formdy  &c.>  but  he  muft  lay  his  fingeif 
clnib  6<:      ^^^  '^^  ^^^T  point  that  is  fo. 

Poph.  113.  Lev,  76.  S.ilk.  219.  pi.  5.  2  Ld.  Raym-  798.  2  Saik.  678.  pi.  5.  7  Mod.  71.  G? 
vidi  title  Dexnurrer  more  authoriUes  to  fliis  purnofe. 


If  a  plea  is  pleaded  which  is  double,  and  the  adverfc  pnrtjr  de-  iVcnt.  175, 
irrnrs  not  for  the  doublenefs,  he  is  obliged  to  anfwer  both  parts. 

2.  What  fhall  be  faid  Duplicity  In  Pleading. 

In  trefpafs  for  aflault  and  battery,  defendant  juftlfies  by  a  fnoIU'  Sid.  174;. 
ier  matins  impofuit  for  due  corre6lion  of  the  defendant  as  his  fer-  ^^\  ^^'^' 
vant,   and  pleads  over,  that  fince  that  time  the  'pls.intiii^xofieravit  Grove.' 
^  relasavit  (without  (zy'ing  per fcriptum)  to  the  defendant  the  faid 
matter  ;  to   this  plea  it  v/as  demurred  for  doublenefs  fpecially ; 
and  the  opinion  of  the  court  was,  that  it  was  double ;  for  though  (j)  Matter 
the  releafe  be  not  fufhciently  pleaded,   yet  it  is  pleaded  fo  as  of'urpiufag; 
iflue  may  be  taken  upon  it,   which    will  be  expenfive  and  vex-  make^r"* 
atious  to   the  plaintiif:    but,   had   it  been   really  no  plea  at  all,  double. 
or  fuch  a  one  on  which  no  IlTue  could  be  taken,  then,  it  had  ^  ^-  7- 1^- 
been  only  (a)  furplufage,  and,  confequently,  could  not  amount  to  Dod.tu  * 
a  double  plea.  138.  s.  P. 

In  an  acSlion  of  falfe  imprifonment  the  defendant  juftifies  by  Raym.  50. 
force  of  a  latitat  out  of  B.  R.  by  f(;rce  of  which  he  took  him  ;  the  ^'''^'  '-S* 
plaintiff  replies  that  he  did  it  de  ii:jurid  fad  propria^   3ic.  it  was  y.  Walker/ 
moved  that  this  was  naught  after  a  verdi£l,  and'not  helped  ;  but 
the  court  held  it  well  after  a  vcrdicSl:,  but  that  upon  a  demurrer  (i)  For  this 
it  would  be  naught,,  as  being  multifarious,  jumbling  (b)  matters  of  '^'"^'^  Hob. 
record  and  matters  of  facl:  together,  and  putting  both  into  the  ^^^'^  ^^^ 
mouths  of  the  lay  genti.  Sid,  314. 

In  debt  on  an  obligation  the  defendant  pleaded,-  it  was  on  con-  sH.  ?•  7' 
dition  that  he  flood  to  the  award  of  certain  perfons,  fo  that  it  f^^^^o^*' 
were  delivered  in  writing,  and  faid  that  no  award  was  made  or  pi.  136. 
delivered  in  writing ;  and  this  plea  was  helJ  naught  for  duplicity, 
for  the  award  might  be  made  in  one  county,   and  might  be  de- 
livered In  another,  and  fo  the  fame  jury  not  proper  judges  of  both 
thefe  faiSls. 

In  debt  upon  an  obligation,  if  the  defendant  fays  that  the  obll-  Plow.  140. 
pjition  was  made  by  durefs  of  imprifonment,   and  by  menace  of  l^  ^  .f'  ^'  , 
imprilonment,  this  ls  a  double  plea.  '  executor 

pltne  admwiflratjitf  and  fo  ricm  in  mai/:!,  ibis  is  not  double,  being  only  an  inference  necefTarily  following 
from  his  plea,  i  H.  7.  i  5.  18  H.  8.  4.  Dyer,  243.  —  In  debt  for  rent  niiil  debet  and  nihil  habuit  in 
tenementii  hAi  to  be  viouble  and  lepugn.int.     Vide  4  Mod.  254. 

In  a  fare  facias  on  a  fine,  as  heir  to  two  parceners,  the  tenant  C0.Lit.3c4. 
pleaded  in  bar  a  fine  levied  by  the  two  parceners  with  warranty,  ^^^'  ^9' 
and  he  relied  on  the  warranty  •,  and  that  plea  was  held  double,  and 
he  forced  to  rely  on  the  warranty  of  one. 

So,  if  one  have  divers  warranties,  and  they  fall  by  defcent  on  Co.LIc.30> 
one  perfon,  heir  to  both,  yet  he  mufl  be  vouched  as  heir  to  one  H'^''*  *9' 
onlyi  for  as  to  the  demandant,  the  voucher  is  a  kind  of  plea  in 
bar,  and  ought  to  be  fingle  i  for  the  demandant  may  counterplead 
the  poffeffion  of  the  vouchee  and  his  anceftors,  which  he  cannot 
do  if  they  be  divers  -,  and  as  to  the  vouchee,  the  voucher  is  a 
kind  of  demand  of  fuit,  and  ought  to  be  fingle ;  for  the  vouchee 
may  counterplead  the  lien,  which  he  cannot  do  if  they  be  divers. 

5  In 
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Lev.  79. 


In  debt  on  a  penal  bill  of  7  /.  for  the  payment  of  10  fhillinga  at 
one  day  and  10  fhillings  at  another,  and  fo  till  the  whole  was  paid  ; 
the  plaintiff  afligns  the  breach,  that  the  defendant  did  not  pay  on 
the  faid  feveral  days,  i?V.,  the  defendant  pleads  an  infufficient 
plea,  the  plalntift  replies,  and  the  defendant  demurs  generally : 
in  this  cafe  it  was  held,  that  no  exception  could  be  taken  on 
the  general  demurrer  to  the  declaration  for  the  doublenefs,  but 
judgment  fliould  go  agninll  the  defendant  for  the  infufficiency  of 
his  plea. 

In  covenant  on  a  leafe,  wherein  the  lelfee  covenanted  to  pay 
his  rent  yearly  by  equal  portions  at  Michachnas  and  Lady-day^  the 
breach  alFigned  was,  that  he  did  not  pay  the  rent  due  at  the  afore- 
faid  feveral  feafts  during  the  term  ;  and  though  it  was  obje£led, 
that  the  breach  was  not  well  afhgned,  but  ought  to  have  been  fo 
particularly  \  yet  it  was  refolved  to  be  well  enough,  for  perhaps  it 
was  never  paid  at  any  of  the  days ;  and  this  differs  from  the  cafe 
lafl  abovementioned,  for  there,  the  r.ffignment  of  non-payment  at 
any  one  of  the  days  was  futlicient  to  entitle  him  to  the  penalty  of 
the  bill. 

In  debt  againil  an  executor  who  pleads  feveral  judgments  had 
againft  him,  ^c.  the  plaintiff  replies  to  each  feveraily,  that  it  was 
/Ackrand.  ^^"^  t)y  fraud  to  bar  him  of  his  debt:  The  replication  is  clearly 
Lev.  23i,  double,  becaufe  if  he  had  avoided  any  one  of  the  judgments  he 
^M  1^  fhould  have  had  a  general  judgment  againft  the  defendant,  his  plea 
2.  Mod.*  36.'  being  entire  («)  •,  yet  in  this  particular  cafe  this  pleading  is  al- 
2Keb.  jcji.  lovi-ed,  for  he  may  be  miftaken  in  one  ;  and  in  this  cafe  he  has  it 
^^u\^'^^'  ''^  ^^^^  eledlion  to  plead  fraud  to  them  all  feveraily,  or  to  any  of 
63.  them,  omitting  the  others  j  and  if  payment  of  feveral  obligations 

Canh.  195.  had  been  alleged,  the  plaintiff  might  traverfe  the  payment  of  each 
^aiielta  '^  feverallv,  or  any  of  them  ;  and  though  he  miilake  fome  of  tlie 
anomalous  fums  to  which  he  pleaded  nonfolvit,  yet  it  (hall  not  hurt  j  for  it  is 
cife  againft  no  morc  than  if  he  had  faid  nothing  to  them  ■,  and  in  the  cafe  of 
lat!  whkh  ^<^veral  judgments  the  plaintiff  may  reply,  that  one  was  obtained  by 
condemn  fraud,  that  fatisfaclion  is  acknov;ledged  on  record  on  another,  and 
iioubie  fo  avoid  each  by  a  different  plea. 

pleading; 

but  in   this   C3fe  it  hath  feveral  times  been  allowed,     a  Sand.  4S.     Comb.  444.     Ld.  Raym.  263. 

Salk.  298.  pi.  10.     Canh.  429.     la  Mod.  153. 


aSaund  48, 
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If  a  man  pleads  two  things  where  he  is  compellable  to  fliew  both, 
this  does  not  make  his  plea  double. 

As,  where  to  a  plea  in  abatement  in  trover  that  another  a£lion 
depends  by  B.  and  C.  for  the  fame  caufe,  the  plaintiff  replied 
that  they  are  both  dead  ;  this  replication  is  not  double,  for  he 
muft  (hew  the  death  of  both  to  enable  him  to  bring  the  a<3:ion 
alone. 

If  there  are  three  in  execution  jointly  at  the  fuit  of  A.  and  all 

efcape,  the  plaintiff  may  declare  for  the  efcape  of  all,  and  it  will 

1*-L^sid.'"-!  "°'-  ^^  double,  though  the  efcape  of  any  one  of  them  will  be  {J>) 


Kcllw.  68. 

Stile,  82. 


£k;n.  <;8s.    fufficient  to  entitle  him  to  the  aclion. 

Md  tide  £fcapc. 
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•In  detinue  by  Dame  Audlcy  the  defendant  pleads,   tliat  after  Moor,  25. 

bailment  of  the  goods  to  him  by  the  plaintiff  fhe  married  Lord  P'-^s- 

Audley^  and  that  during  fuch  marri.ige  the  Lord  Aiidle\  releafed  to  le^'Tcafe 

him  all  actions,  t^c.  ■  It  was  obje£led  that  this  plea  was  double,  Daiif.  30. 

viz.  property  in  the  hufband  by  the  intermarriage,  and  a  releafe  by  ?'•  9"  ^*  *-• 
him  ;   but  it  was  refolved  not  double,  becaufe  he  could  not  plead 
the  releafe  without  (hewing  the  marriage. 

3.  Of  pleading  double  by  Leave  of  the  Court. 

This  depends  on  the  ftatute  4  ^3^  5  Ann.  c.  16.  for  amendment 
of  the  law,  by  which  it  is  enacted,  "  That  any  defendant  or  te- 
"  nant  in  any  action  or  fuit,  or  any  plaintiff  in  replevin  in  any 
**  court  of  record  may,  with  leave  of  the  fame  court,  plead  as 
*i  many  feveral  matters  thereto  23  he  fhall  think  neceffary  for  his 
**  defence ;  and  if  any  fuch  matter  fhall  on  demurrer  joined  be 
*'  judged  infufficient,  cofts  fliall  be  given  at  the  difcretion  of  the 
'*  court ;  or  if  a  verdict  be  found  upon  any  iffue  in  the  faid  caufe 
''  for  the  plaintiff  or  demand.^.nt,  coils  fliall  alfo  be  given  in  like 
"  manner,  unlefs  the  judge  who  tried  the  faid  iffue  fhall  certifv 
**  that  the  faid  defendant,  or  tenant,  or  plaintiff  in  replevin  had  a 
**  probable  caufe  to  plead  fuch  matter,  which  upon  the  faid  iffue 
*'  fhall  be  found  againft  him." 

In  the  conftructton  of  this  branch  of  the  llatute  the  following 
opinions  have  been  holden  : 

That  a  perfon  cannot  plead  and  demur  to  the  fame  part  of  the  Cafes  InLaw 
declaration  :  alfo,  that  pleading  double  is  at  the  peril  of  the  pleader;  ^^^  Equity, 
and  if  the  court  give  him  leave  in  cafes  where  they  have  no  power  #  ^     '/, 
by  the  act  fo  to  do,  the  other  party  may  demur  *.  proper  me- 

thod is  no:  to  move  the  court  to  dlfcharge  the  rule. 

It  is  held,  that  thefe  double  pleas  muft  be  to  the  plaintiff's  de-  T.  5  G.  z, 
claration,   and  that  therefore  the  defendant  cannot  rejoin  two  fe-  '"  ^*  ^' 

,  ,,.._,,..  J  warren  v. 

vera!  matters  to  the  plauitm  s  replication.  jyes,  ^Str. 

908.  S.  C. — Whether  to  a  writ  of  error  to  reverfe  a  common  recovery  the  defendant  may  plead  double 
Cafei  in  Law  and  Equity, .326.     Dub'uatur, 

It  was  moved,  that  an  executor  being  likewlfe  heir  at  law  might  T.  2  G.  i. 
have  leave  to  plead  double,  viz.  folvit  ad  diem,  and  riens  per  de-  '^^    ' 
/cent,  to  an  action  of  debt  upon  a  bond  ;  but  the  court  refufed  the  v  Wanen. 
motion,  without  an  affidavit  that  he  had  riens  per  defcent,  and  faid,  t  Thecom- 
that  there  is  the  fame  law  in  cafe  of  an  adminiftrator,  who  (hall  w^^*,"  ^J*y° 
not  be  allowed  to  plead /)/f«^  adminijlravit,  and  no  affets,  without  r.ijha'v'u,i.% 
affidavit  f .  po^v  ufeJ, 

includes  an 
allegation  that  the  defendant  hath  not,  nor  at  the  commencement  of  the  fuit  had,  any  affets,  and  the 
whole  makes  but  one  plea,  and  is  not  double. 

So,  in  covenant  for  non-payment  of  rent,  as  affignee  of  feveral  H.  7  G.  2. 
terms,  the  plaintiff  fet  out  his  title  under  feveral  deeds,  and  the  i^L^',?"  ^'' 
defendant  moved  to  plead  eight  pleas  ;  but,  becaufe  he  had  not  an  peers  v. 
affidavit  to  prove  them  material  to  the  merits  of  the  caufe,  the  mo-  Whale. 
tion  was  denied.     And  here  the  court  obferved,  that  this  llatute 

was 
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was  not  deligned  to  put  the  plaintiffs  under  unneGcffhry  difficul-* 
ties  in  proving  iflues  foreign  to  the  merits  of  the  matter  in  quef-- 
tion :  and  though  they  are  to  allow  any  perfon  that  alks  the  fa- 
vour of  pleading  double,  to  ufe  the  benefit  of  tlie  aft,  yet  are  they 
to  fee  the  defign  of  it  is  not  abufed  in  multiplying  fruitlefs  and 
impertinent  ifTues. 

It  hath  been  frequently  infifted  upon,  that  a  defendant  could 
not  within  this  a£l  plead  contradiftory  and  inconfiftent  pleas  j  as 
lion  ajfiivipfit  and  the  ftatute  of  limitations,  ^d.  But  the  court 
obferving,  that  if  the  benefit  of  the  llatute  v/as  to  be  confined  to 
fuch  pleas  as  are  confiftent,  it  would  hardly  be  poflible  to  plead  a 
fpecial  plea  and  a  general  ifTue,  the  one  always  denying  the  charge, 
the  other  generally  confelling  and  avoiding  it  •,  and  as  the  ftatute 
itfelf  makes  no  diftinftion  herein,  hence  it  hath  been  held, 

H.  8  G.  I.        That  in  debt  for  rent  the  defendant  may  plead  a  tender  and 

inB.  R.        eviftion. 

Cary  v. 

Jenkins,    i  Str.  496,  S.  C. 

Ifaacand  Sir  So,  an  aftioH  upon  articles  under  hand  and  feal  relating  to  South' 
v/iiijam  ^g^  ftock,  defendant  had  leave  to  plead  nan  ejl  faEiumy  non  ohtttUt^ 
Scacc.  ^°^^  ^^r///  mtitiam  fecundum  the  provifo  in  the  deed,  and  that  the 

deed  was  not  regiflered. 
M.  2  G.i.       So,  not  guilty  andy^/;  ajjaidt  demeftie  was  pleaded  by  leave  of  the 
inB  R.       court*. 

Smith  V. 

Soiallwoodt         *  And  is  now  the  common  praftice,  without  exception. 

T.  3  G.  2.  So,  in  debt  upon  a  bond,  the  defendant  was  permitted  to  plead 
in  B.  R.       fjQfj  gji  faclum  and  bankruptcy. 

Atkinfon  ^  •'  ^      •' 

*.  Atkinfon,  2  Str.  871.  S.  C.  and  M.  S  G.  2.  S.  P.  between  Phillips  and  Wood.     zStr.  loco.  S.  C. 

H.  4G.  2.  In  an  aftion  on  the  cafe  againft  the  poft-mafler-general,  it  was 
in  B  R.        allowed  him  to  plead  no7i  cub.  isf  non  ciilp.  infra  fcx  anttos. 

Decofta  v.  ^  ^  £       j       j 

Carterc::,  aStr.  889.  S.  C.     Fitzgib,  189.  S.  C.     Barnard.  K.  B.  407.  S,  C. 

T.  5  G.  2.         In  trefpafs  the  defendant  had  leave  to  plead  a  licence  and  juftifv 

in  B.  R.       tijg  cutting  down  fome  boughs,  bccaufe  they  hung  over  his  gar- 

Morgan.*      dens;  though  it  was  objefted,  that  thefe  pleas  were  inconfiftent, 

the  licence  being  a  tacit  or  implied  acknowledgment,  that  he  had 

no  right  to  cut  the  boughs,  whereas  the  juftification  afierts  one. 

T.  5  G  2.         In  debt  upon  a  bond  given  by  a  woman,  conditioned  that  fhe 

in  B.  R.       Ihould  marry  the  plaintiff,  if  he  requefted,  within  ten  days  afte^ 

he/2  Str"  ^^^  return  from  fca,  leave  was  given  to  plead  non  ejl JaElum,  and 

«jo8.  S.  C.    that  {he  was  never  requefted. 

M.  6  G.  2.        In  debt  for  rent  upon  a  parol  demife,   defendant  had  leave  to 

in  B.  R.        plead  nil  hahuit  in  tenement  is  i5f  non  dimiftt. 
Semining  v.   *^  -^ 

Bygrove. 

Macleiian  [A  defendant  (hall  not  be  allowed  to  plead  non  ajfutnpjtty  or  non 

V.Howard,    eJlfaBuniy  to  the  whole  declaration,  and  a  tender  as  to  part ;  for 
4  Term        ^^^  q£  {hgfg  pleas  goes  to  deny  that  the  plaintiff  had  any  caufe  of 
jenkin^^v!     aftion,  and  the  other  partially  admits  it, 
lEdwards,  5  Term  Rep  97'  • 

Neither 
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Neither  (liall   he  be   allowed  to  plead  feveral  matters,  which  AnJe^fon  v, 
Require  different  trials,  as,  in  dower,  ;;^  uuques  accoup'e  en  loyal  ma-  -Andcilon, 
irimonie,  and  a  mortgage,  or  //e  unques fe'ifte  que  doiver  -,  for  the  firfl:   j,   '    *^* 
matter  is  triable  by  the  bifiiop,  and  the  others  by  a  jury  5   and  if  Hiiiier  v. 
the  former  be  found  againfh  the  defendant,  the  judge  eannot  cer-  ?'^f'^i«''> 
tif)',  that  he  had  a  probable  caufe  of  pleading  it.  Rob!n°'v' 

Crutchlcy,  2  Wilf.  1 18.  Setnb.  ron/r, 

Tlus  flatute  of  the  4  ^  5  Ann.  does  not  extend  to  any  aclion,  or  Morg-,n  v. 
information,  upon  a  penal  flatute.]  Luckup, 

'      ^        .      *^  Ca.  temp. 

Hardly.  262.  28^.1044.   S.  C.    Law  v.  Crowiher,  2  Wilf,  21.    Lockup  v.  Frederick,  Barnes,  355. 
Heyrick  v.  Fotter,  4  Term  Rep.  701.  ' 

(L)   Departure  in  Pleading. 

A    Departure  in  pleading  is,  when  the  fecond  plea  contains  mat-  i  E.  4. 12. 

■^       ter  not  {a)  purfuant   to  the  former,   and    which  does    not  ^'°''^'.  ^°5* 

fortify  the  fame  ;  and  when  the  rejoinder  contains  matter  fubfe-  Do'a.'ph'^'*' 

quent  to  the  bar,  and  not  fortifying  the   fame,  this  is  regularly  a  ii9- 

departure.  ("!)  ^^'*' 

wheie  a  man 
pleads  any  thing  which  he  could  not  have  (hewed  at  firft,  it  (hail  never  be  reckoned  a  departure  :  (o, 
where  he  fonifies  it  in  the  fanie  marner  that  he  pleaded  it  j  but,  if  he  fortifies  it  in  another  manner,  as, 
by  a  fpecial  cuitom,  it  will  be  a  aepar:u:e.  For  this  i-i'^f  Yelv.  14.  Dyer,  253.  St^le,  25o.  Jon,  26a. 
Leon.  136.     2  Leon.  199.     3  Lson.  3.  203.     Cro.  tar.  357.     Finch,  392. 

In  an  aflife  the  tenant  pleads  a  defcent  from  his  father,  and  gives  Doft.  pi. 
colour,  the  demandant  entitles  himfelf  by  a  feoffment  from  the  lh°' 

\   ■        r    ,r       -^  r  11  rrr  Plow.   104. 

tenant  hnnfelf,  the  tenant  cannot  lay  that  the  teottment  was  on 
condition,  and  (hew  the  condition  broken  ;  for  that  were  a  de- 
parture, as  containing  new  matter,  and  fubfequent  to  the  matter 
of  his  bar ;  but  in  affife,  if  the  tenant  plead  in  bar,  that  J.S.  was 
fcifed,  and  enfeoffed  him  ;  the  plaintiff  lliews,  that  he  himfelf  was 
feiled  in  fee  till  J.  S.  diffeifed  him,  who  enfeoffed  the  tenant ;  the 
tenant  may  pleati  a  releafe  of  the  plaintiff  to  J.  S.,  for  this  fortifies 
his  bar. 

If  a  man  plead  an  eft  ate  generally,  as,  a  feoffment  in  fee,  he,  Co.LIt.304. 
without  a  departure,  cannot  maintain  it  in  his  fecond  plea  by 
matter  tantamount ;  as,  by  a  diffeiiui  and  releafe,  or  by  a  leafe  and 
releafe,  or  a  gift  in  tail  and  a  recovery  in  value  ;  nor,  when  a  man 
pleads  an  eftate  made  by  the  common  lav/,  can  he  make  it  good  by 
an  act  of  parliament  in  his  fecond  plea. 

So,  when  a  matter  is  pleaded  as  at  common  law,  he  cannot  Lev.  St. 
maintain  it  in  his  replication  by  cuflom  ;  as,   in   covenant  on  an  ^^^-  37^- 
indenture    of   apprenticeiliip    to   ferve    feven    years,  and  breach        "  ^ 
affigned,  rhat  he  did  not  ferve,  ^c,  the  defendant  pleads  infancy  ; 
the  plaintiff  replies  the  cuilom  of  Lotidori;  and  adjudged  a  de- 
parture. 

Nor  can  a6lion  at  common  law  be  made  good  in  the  replication  3  Lev.  a%, 
by  ftatute  ;  as,  in  trefpafs   for  taking  his  beads,  the  defendant 
juftifies  as  damage-feafant  -,  the  plaintiff  replies  he  drove  them  out 
of  the  county  ;  and  adjudged  a  departure  ;  for  driving  out  of  the 

Vol.  V.  ''         G  g  county 
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ccHinty  was  not  prohibited  by  the  common  law,  but  by  the  llatuttf 
of  Marl.  (52 H.  3.)  and  ils'lPh.^  M.  c.  12. 
tcv.  8i.  But,  if  one  pleads  a  ftatute,  the  other  fays  it  is  repealed,  he 

may  reply  that  it  is  revived  by  another  j  for  this  fortifies  the  firft 
matter. 
Co.  Lit.  If  a  man  pleads  performance  of  covenants,  the  plaintiff  rcplieffj 

304. 1.         Jie  did  not  do  fuch  an  adt  according  to  the  covenant  5  the  detend- 
ant  fays,  he  offered  to  do  it,  and  he  refufed ;  this  is  a  departure  it 
being  one  thing  to  do  a  thing,  and  another,  that  he  offered  to  do 
it,  but  he  refufed. 
Vent.  lii.        Debt  againft  a  clerk  upon  an  obligation  conditioned  to  perform 
»Lev.  5.       covenants,  one  of  which  was  to  account  for  all  money  he  Ihould 
receive  j  the  defendant  pleads  performance ;  the  plaintiff  replies, 
that  fuch  a  day  fuch  a  fum  came  to  his  hands,  which  he  had  not 
accounted  for  ;  the  defendant  rejoins,  that  he  accounted  modo 
feqiietite,  viz.  that  thieves  broke  into  the  counting-houfe  and  dole 
it,  and  that  he  acquainted  the  plaintiff,  Jff  hoc  paratus  ejl,  &c. 
And  on  demurrer  it  was  refolved,  that  the  rejoinder  was  no  de-» 
parture,  for  though  it  contained  new  matter,  yet  it  was  purfuant 
to  the  former;  for  (hewing  that  he  was  robbed,  amounted  to 
giving  an  account.     2dlyy  That  the  rejoinder,  though  an  exprefs 
affirmative,  ^'/z.,  that  he  did  account,  in  contradiftion  to  what  was 
faid  in  the  replication,  viz.  that  he  did  not  account,  was  yet  good 
with  an  averment,  without  concluding   to  the  country ;  for  new- 
matter  being  alleged  in  the  rejoinder,  the  plaintiff  ought  to  have 
liberty  to  come  in  with  a  fur-rejoinder  and  anfwer  it,  viz.  by  tra- 
verfing  the  robbery. 
y  Lev.  67.        Debt  on  an  obligation  for  performance  of  covenants,  one  of 
which  was,  to  return  certain  goods  from  Z).,  the  defendant  pleads 
performance  ;  the  plaintiff  afligns  a  breach  in  not  returning  fuch 
goods ;  the  defendant  rejoins  he  had  no  order ;  and  held  a  de- 
parture, for  there  was  no  mention  of  order  in  the  covenant  :  but, 
it  feems,  had  the  covenant  been  to  return  them  on  order,  the  plea 
had  been  good  ;  for  then  the  covenant  was  not  to  be  performed 
without  order,  and  perfcrmavit  omnia  may  be  taken,  that  he  per- 
formed all  that  he  ought  to  perform,  he  not  having  orders. 
Lev.  S5.  In  debt  upon  an  obligation  for  pei-formance  of  an  award,  the 

127- 133'     defendant  pleads  no  aw  ard  ;  the  plaintifl' replies,  and    (hews   the 
Mod.  2S9.    award  and   breach  ;  if  the  defendant  rejoin,  and  fliew  that  it  is 
Roberts  V.     yoid,  either  becaufe  tlia'.  tliere  was  an  award  of  mutual  rcleafes  to 
Wwriot.        j}^g  ^.-j^^g  q£  j^ijg  award,  or  that  the  award  was  all  on  one  fide,  or 
that   it  was  not  made  of  all  matters  fubmitted,  and  whereof  the 
arbitrators  had  notice,  or  the  like,  in  all  fuch  cafes  the  rejoinder 
is  a  departure  ;  for  no  award  pleaded  is  no  award  at  all,  either  in 
fa<3:  or  in  law,  which  is  not  to  be   maintained   by  (liewhig  the 
award  to  be  void,  but  he  Ihould  at  fiili  plead  the  award,  and  alfo 
the  matter  whereby  it  was  void. 
g  I-ev.  139.       In  debt  for  not  performing  an  award,  the  defendant  pleads  no 
*4-i«  award,  the  plaintifl"  replies,  and  Ihews  one,  but  does  not  (hew 

where  it  fiz-i  made  i  the  defendant  demurs;  and  refolyed  that 

that 
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that  could  not  be  objected  after  no  award  pleaded,  for  that  were  a 
departure. 

In  debt  on  a  bond,  conditioned  to  fave  a  parlfli  harmlefs  con-  tsSaund.??. 
cerning  a  baftard-child  which  the  obligor  was  forced  to  father,  he  ^f'  444- 
pleads  non  damnificat.;  they  reply,  that  the  child  was  ready  to  ry.t'aXiz, 
ftarve,  and  that  therefore  they  put  it  out  to  nurfe,  which  coft  them  619. 
4/.,  defendant  rejoins,  that  he  was  ready  to  repay  the  money  and  ^'^^^*'* 
fave  the  parlfli  harmlefs  :    Upon  this  they  demurred,  and  had 
judgment,  becaufe  the  rejoinder  is  a  departure;  for  the  defendant 
ought  to  have  taken  iiTue  upon  the  child's  being  ready  to  ilarve ;  if 
the  plaintiffs    had  once  being  at   any  expence  about   the  child, 
and    were    thereupon    actually   damnified,    the  defendant  being 
ready  to  repay  the   money  v/ill  not  fave  the  condition  of  the 
bond. 

In  debt  on  a  bond  for  performance  of  an  award  the  defendant  2  Sand.  1S5; 
pleads  no  award  ;  the  plaintiff  replies  and  Ihews  it,  and  the  ^'^-  ^°* 
breach  ;  the  defendant  pleads,  that  it  was  not  tendered  :  this  is  a 
departure ;  for  though  both  be  neceffary  by  the  condition  of  the 
bond  to  charge  the  defendant,  vi-z.  that  an  award  be  made,  and 
that  it  be  alfo  tendered,  yet  he  ought  to  rely  on  either  one  or 
other,  either  being  fufficient  to  bar  the  plaintiff;  then^  when  he 
choofes  one  In  his  plea,  vi'z.  that  no  award  was  made,  he  cannot 
after  waive  that  in  his  rejoinder,  and  have  recourfe  to  the  other, 
•j'lz.  that  the  award  was  not  tendered. 

In  trefpafs  for  breaking  his  houfe  and  carrying  away  his  goods,  Salk.  421, 
the  defendant  juftified  as  a  diftrefs  damage-feafant ;  the  plaintiff  p!'^* 

J  .  ^       r  1        1    r       1  Gargrave 

replied,  that  after  the  dutrefs,  wz.  the  fame  day,  the  detendant  y.  Smith, 
converted  them  to  his  own  ufe ;  and  on  demurrer  the  replication 
was  held  no  departure  •,  for  he  who  abufes  a  diftrefs  is  a  trefpaffer 
ab  tnitioy  and  the  converting  is  a  trefpafs  or  trover,  at  ele£lion  ; 
and  the  bringing  trefpafs  determines  his  ele£lion,  and  the  matter 
in  the  replication  makes  good  that  election  ;  for  it  proves  it  a 
trefpafs  as  well  as  trover. 

In  covenant  for  further  affurarices,  l^c.y  the  defendant  by  pro-  Dyer,  jr." 
teftation  fays,  that  the  plaintiff's  counfel  did  not  advife,  l^c.^  and  ''■  ^°^* 
for  plea  faith,  that  he  was  not  required ;  the  plahitiff  replies,  that  ^  * 
J.  S.  his  counfel,   advifed  a  releafe,  and  that  he  required  the 
defendant  to  feal  it,  which  he  rcfuCed  ;  the  defendant  rejoins,  that 
he  did  not  refufe  ;  this  is  a  departure. 

The  defendant  pleads  in  bar  a  leafe  for  fifty  years  made  by  a  Dyer,  to«v 
corporation,  and  after  in  the  rejoinder  pleads  the  provifo  in  the  ^°^-  ?'•• 
ftatute  31  i/.  8.  c.  13.  which  makes  fuch  leafes  good  for  21  years; 
it  was  held,  that  the  pleading  the  provifo  was  a  departure,  as  not 
enforcing  that  which  went  before  irt  the  bar. 

If  it  be  pleaded,  that  the  parties  to  a  fine  nihil  habueranty  which  Dyer,  sgr; 
Is  denied,  and  the  defendant  rejoin,  that  the  party  had  only  a  ufe  ^°^-  P^* 
in  the  land  ;  this  is  a  departure. 

If  In  bar  to  an  adion  on  a  bond,  conditioned  to  fave  the  plain-  Sand.  1 17. 
tiff  harmlefs,  the  defendant  pleads,  that  he  did  fave  harmlefs  -,  and  ^^''  ^54i 
ibe  plaintiff  in  his  replication  fhevvs  a  damnification;  to  which 

G  g  a  the 
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t'ne  defendant  reioins,  that  he  had  not  notice  thereof ;  this  rejoiil- 

dcr  is  a  departure. 
6  Mod. T 1 5.  It  a  man  lay  a.  day  in  his  declaration  that  is  not  material,  and 
f^  Holt,  j]^g  defendant  by  his  plea  make  it  material,  and  then  the  plaintiff 
ni)'  This  i^  ^iis  replication  vary  from  the  day  in  the  declaration,  it  will  be 
psrt  ctthe  a  departure  [a):  ctherwife,  [b)  if  the  day  had  not  been  material  by 
d.arlncm    the  plea. 

the  text  IS  »  .f  L.    . 

nothing  more  than  a  loofe  i\5-Jfr.  cf  my  Lord  Holt,  and  is  contradifled  by  authorities.  For,  if  the  tin-.e 
laid  in  the  decUration  is  immaterial,  tUere,  though  i::  becomes  material  by  the  defendant's  (ilea,  yet  the 
plaintiff  in  his  replication  may  depart  from  it  ;  as,  in  trefpafs,  Co.  Lit.  282.  a.  b.  I  Salk.  222-  2  Ld. 
Ravm.  1015.,  or  trover,  Cro.  Car.  24;.  -33.  i  Salk.  222.,  or  upon  a  general  irdcbiiaius  ajumifitj 
1  Sir.  22.  2  Str.  ?o6.  tLev.iio.  i  Kcd.  ^66.  5-^8.  ioMod.25t.  Fort.  375.,  where  the  time 
b'?come5  material  bv  ihe  defendants  plei  of  a  releafe,  tender,  or  the  (ia:u:e  of  limitations,  &c.  And  in 
aftions  for  a  trar.Ctory  trelpafs,  where  the  defendant  pleads  a  local  juftification,  the  piaintitf,  in  his  re- 
piicarir.n,  may  vary  from  the  place  laid  in  the  declaration.      I  Ld,  Raym.  120.]      {b)  For  this  •vide  Cro. 

Car.  2:9.    2  Mod.  31.    i  Salk.  312.    5  Lev.  348.    title  Traverfe And  that  a  departure  in  fuch 

cals  may  be  cured  by  pleading  over  and  verdift.    Lev.  1 10.    Ra)m.  86.    Keb.  566. 

CaitU.  •?c6.        To  an  information  exhibited  againfl:  the  defendant,   for  not 

The  King     taking  upon  him  the  office  of  fheritF  of  Noriikhy  the  defendant 

Ld.  RTvm.    pl-aded  the  ftatute  of  13  Car.  2.  (Ji-1'  c.i.  §  12.)  by  which  it  is 

29.  4i\iod.  enacted,  that  a  perfon  elected  into  any  office  in  a  corporation  fhall  ■ 

269.    Salk.  ^g  ^^j^i^  ^g   within   one  year  before  hath  taken  the    facrament 

bkin.  5-4."    accortling  to  the  church  of  England,  elfe  the  election  fliall  be  void, 

and  averred,  that  he    had   net    taken  the  facrament,  (Sc,    at  any 

time  within  one  year  next  before  the  election  of  him  to  be  ffieriff, 

{5V.,    wherefore  the   election   was   void:  the    Attorney-General 

replied,  and  fet  forth  that  part  of  the  aft  of  uniformity,  by  which 

every  perfon   is  obliged  to  take  the  facrament  three  times  a  year 

according  to  the  liturgy,  i^c.  The  defendant  rejoined,  and  fet  forth 

the  act  of  parliament  for  tolerating  diflenters  ;  to  which  there  was 

a  demurrer ;  and  it  was  held,  that  the  defendant's  rejoinder  was  a 

departure  from  his  plea. 

Mich.  In  debt  upon  a  bond,  conditioned  to  indemnify  the  plaintiff 

6  G.  2.        from  all  tonnage  of  certain  coals  bought  of  the  defendant  due  to 

Owen  v'.        ^^-  ^-i  ^^s  defendant  pleaded  non  damnific  at.;  to  \rhich  the  plain- 

Reynoirs.      tiiT  replied,  that  for  5  /.  for  tonnage  of  coals  bought  of  the  dcfend- 

^"j'k^b  ^"^  ^"^^  ^^^  °^  ^^  ^^'^^  ^^  ^^^  bond,  his  barge  was  diftrained,  and 
j^,'  '  "  that  the  defendant  had  not  paid  the  faid  5/.:  the  defendant  re- 
joined, that  no  tonnage  was  due  for  the  coals  -,  to  which  the 
•  plaintiff  demurred,  fuppofing  the  rejoinder  to  be  a  departure  from 
the  plea;  for  the  defendant  having  pleaded  generally,  that  the 
plaintiff"  was  not  damnified,  and  the  plaintiff  having  affigned  a 
breach,  the  matter  of  the  rejoinder  is  only  by  way  of  excufe,  con- 
ftffing  and  avoiding  the  breach,  which  ought  to  have  been  done 
at  firff,  and  not  after  a  general  plea  of  indemnity ;  for  rejoinders, 
it  was  infilted,  (liould  (trengthen  the  bar,  whereas  this  is  a  plain 
retradtion  of  the  plea,  that  denying  the  plaintiff  has  fuffered  any 
damage,  this  confeffmg  and  excufing  it.  On  the  other  fide  it  was 
infilted,  that  it  was  not  necelTary  for  the  defendant  to  fet  out  all 
his  cafe;  at  firft ;  and  it  fuffices,  tliat  his  bar  is  fupported  and 
flrengthened  by  his  rejoinder,  which  it  was  urged  had  been  done 
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in  this  cafe;  for  the  plea  being  only  to  enforce  the  plaintifF to 
aiTign  a  breach,  the  defendant  may  come  afterwards  and  ihew  the 
breach  affigned  is  not  within  the  meaning  of  the  condition ;  as, 
here,  the  condition  is  to  fave  the  plaintiff  harmlefs  from  all  ton<» 
nage  due  to  /^.  B.,  plaintiff  replies,  his  barge  was  diflrained  for 
tonnage,  but  does  not  aver  it  was  due  ;  then  the  defendant  rejoins, 
there  was  no  tonnage  due,  which  being  confelTed  by  the  demur- 
rer, it  is  certain  the  plaintiff  could  not  be  prejudiced  within  the 
tenor  of  the  condition,  by  which  the  defendant  is  obliged  only  to 
indemnify  the  plaintiff  againft  fuch  tonnage,  fo  the  plea  is  dire6lly 
confirmed  by  the  rejoinder ;  and  of  this  opinion  was  the  court. 
Another  point  was  made  in  this  cafe  by  defendant's  counfel,  viz. 
admitting  there  was  z  departure,  yet,  if  the  plaintiflFhas  affigned 
for  a  breach  of  the  condition  what  is  really  no  breach,  whereby  it 
appears  he  has  no  caufe  of  action,  judgment  (hall  be  entered  for 
the  defendant ;  as,  in  this  cafe,  plaintiir  has  Inftanced  a  diftrefs  of 
his  barge  for  tonnage  of  coals  bought  of  the  defendant  the  day  of 
the  date  of  the  bond,  and  has  not  afcertained  what  the  coals  were, 
fo  that  they  do  not  appear  to  be  the  fame  coals  as  are  mentioned 
in  the  condition,  which  the  court  cannot  intend,  though  they  are 
faid  to  be  bought  upon  the  day  of  the  date  of  the  condition  ;  for 
he  might  buy  other  coals  for  what  appears  to  the  contrary  ;  and  of 
this  opinion  alfo  was  the  court. 

(M)  Repleader  :  And  herein, 

I .  Of  the  Nature  of  a  Repleader,  and  JManner  of  awarding  It. 

"X^XZHEN  ifTue  is  joined  on  an  immaterial  point,  or  fuch  a  point  12  H.6.  iS. 

^  *     as  after  trial  thereof  the  court  cannot  give  judgment,  as  P       P** 

being  Impertinent  or  uncertain,  and  not  determining  the  right  (o),  2  And.  6,  7. 

the  court  regularly  awards  a  repleader,  or  gives  (3)  judgment  quod  a+-S' 

partes  replacitent;  in  which  cafe  the  parties  muft  begin  again  at  tuj^^'^'J'' 

the  firft  fault  which  occaiioned  the  immaterial  ifuie.     And  herein  2  Lutwl 

it  hath  been  held,  that,  (t:)if  the  declaration  be  ill,  the  bar  ill,  1622.^ 

and  the  replication  ill,  the  parties  muft  begin  de  ikt^'o  ;  but,  if  the  \^^^  ^^^ ' 

bar  be  good,  and  the  replication  ill,  at  the  replication ;  and,  if  the  rialiry  of 

bar  and  replication  be  both  bad,  and  the  repleader  is  awarded,  it  tliefe words, 

muft  be  as  to  both.  ^  T^'LT^TL 

«'  right  i"  for,  if  the  court  fee,  that  by  the  TerdiG,  as  found,  fubftantial  juft"ce  h?th  been  dozse,  or,  if 
they  fee  that  the  p  rty's  cafe  itfelf  cannot  be  amended,  or  wouid  be  at  all  m^ttrial,  if  put  in  any  ihape 
whatever,  in  neither  of  tbcfe  cafes  &ail  there  be  a  repleader.  For  in  no  Zi>if  will  a  repleader  be  awarded, 
but  where  complete  juftice  may  be  snfwered.  t'^ide  Rex  v.  Philips,  i  B\».'r.  292.  Rex  v.  Ph.  ips, 
J  Str.  394.  Symmers  v.  Regem,  Cowp.  510.  Taylor  v.  Whitehead,  Dougl.  740.]  [b)  The  judg- 
ment ro  replead  was,  quia  tr.daur  cjriee  qu-jd  ^la:Uam  fradiciam  er  ix'uurr.  Juprrizde  jur^um  efi  rr.inui  Juf- 
f^::eni  \n  Ugc,  idcy  diii-um  eji  fartlbus  qusd  "cpladttr.t :  and  it  was  cbje<Eled,  that  it  was  not  any  judgment, 
fcu:  that  i:  ought  to  have  been  idco  ccrjlderatum  ej:.  Sec.  But  the  court  held  it  a  fufficient  award  to  re- 
plead, and  that  this  was  the  form  agreeable  to  the  courfe  of  the  court.  Cro.  Jac.  6.  [c)  For  this  vide 
Dyer,  117.  5  E.  4..  108.  i9£.4.  i.  Dod.  pi.  311.  Dal.  17.  pi,  8.  76.  pi.  2.  And.  31. 
^ayin.45S.  3  Keb.  664.  Ld.  Raym.  707.  Salic.  173.  pl.2.  zi6.  zSalk.  579.  6  Mo4- 2. 
Cowp.  510. 

If  a  repleader  be  denied  where  It  fiiould  be  granted,  or  granted  2  Saik.  579. 
where  it  fliculd  be  denied,  it  is  error.  ^  ^*<^'  »• 
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Roll.  Rep.        Upon  an  iflue  joined  in  Chancery,  on  a  fcire  facias  upon  3 

*f  R  •a''?"'^  recognizance,  the  whole  record  was  removed  into  J3.  R.y  and,  after 

Sir  f'tephen  ^  ^^^^1  had  there,  the  judgment  was  arrefted,  by  reafon  of  mif-* 

Proaor.  awarding  tlie  venire ;  and  the  parties  being  defirous  to  replead,  the 

^/s'^Lk  ^^^ftio"^  was,  Whether  the  repleader  fhould  be  in  Chancery  or 

point.— !J  B'  R'^  And  it  was  held  by  the  judges  of  B.  R.  that  it  (howld  be 

But  1  t.ike  in  that  court. 

It  to  be  now 

the  fettled  rule,  not  to  fuffer  the  court  of  King's  Bench  to  alter  or  amend  any  in'uc  dlrefted  out  of 
Chancery,  but  that  for  any  irregularity  herein  application  ipuft  be  made  to  the  court  of  Chancery.  Vide 
under  title  CouiCs,  Jurifdidion  of  the  Court  ot  Chancery. 

2  Vent.  196.  It  is  held,  that  there  can  be  no  cofts  to  either  party  on  a  re- 
^a^^suo'^'  P''^^'^*^^  (^)»  hecaufe  it  is  a  judgment  of  the  court  upon  the  plead-^ 
a.  *   ing,  and   therefore  differs  from   an   amendment,  which  cannot 

regularly  be  without  payment  of  colls. 

1  Burr.  304.       [But,  Imce  the  praftice  of  fetting  afide  verdi£ls  has  prevailed, 

repleaders  have  been  rarely  granted,  fo  that  under  the  modern 
pradtice,  the  courts  can  6\xt€t  the  cofts  to  be  paid  by  the  party 
to  whom  the  miftake  in  the  pleadings  is  imputable.] 

2.  A  Repleader  In  what  Cafes  to  be  awarded. 

Cro.ElIz.  Herein  the  general  rule  is,  that  if  there  be  an  immaterial  iflue, 

"^i'^^'^^-  and  thereupon  a  verdidt,  upon  which  the  court  cannot  know  for 

2  Mod.  137.  whom  to  give  judgment,  whether  for  the  plaintiff  or  the  defend- 
J4.0.  Lev.  ant,  a  repleader  is  regularly  to  be  awarded ;  for  fuch  immaterial 
\vhereTn\ie  ^^"^  '^  "°'-  ^'^^^  ^^^er  verdi£l  by  ^2  H,  8.  c.  30.  or  any  of  the 
is  joined  ftatutes  of  jeofail  •,  for,  if  what  is  material  in  the  pleadings  be  not 
upon  a  mat-  put  in  iffue,  it  is  not  made  necelTary  to  be  proved  on  the  trial :  or, 
ui'abk,  *^  ^^  ^^  alleged  and  proved,  yet,  if  it  appear  infulHcient,  fo  as  not 
Raym.4s8.  to  be  dccifive  between  the  parties,  the  verdi6t  will  be  no  good 
Cro.  Eiii.  foundation  for  the  judgment.  But  an  {h)  informal  iffUe  is  helped 
ivierTIe  by  the  vcrdift. 

time  is  immaterial,  and  yet  made  p^rt  of  the  iffue.  Latch,  92.  a  Sand.  318.  2  Lev.  12.  Hard.  40. 
—For  an  iffue  on  an  immaterial  traverfe.  Moor,  69 ^.  pi.  959.  Cro.  Eliz.  456.  Winch,  76,  Cro. 
Eliz.  228.  Goulf.  39..  pi,  15.  Savll,  78.  i  Sand.  22.  {b)  If  th,e  plea  on  which  the  iflue  is  joined 
have  no  colourable  pretence  in  it  to  bar  the  plaintiff,  or  if  it  be  againft  an  exprefs  rule  in  the  law  ;  there, 
the  iffue  is  immaterial,  and  fo  as  if  there  wa«  no  jflue,  and  therefore  it  is  not  aided  by  the  ftatute  :  but, 
if  ir  have  the  countenance  of  a  legal  plea,  though  it  want  neceflary  matter  to  make  it  (ufficient,  there 
ihall  be  no  repleader,  becaufe  it  is  helped  after  rerdift.  Moor,  867.  pi.  925.  £?  'v'lde  Lev.  32. 
Carth.  371.'  Diverfity  where  an  "iT^ae  Is  misjoined,  and  where  there  is  no  iffue.    z  Roll.  Rep.  187, 

Cro.Jac.  580.    a  Leon.  195.     3  Leon.  67.     Codb.  56, 

Cro.  jac.  5.       In  trover  againft  baron  and  feme  upon  a  finding  of  the  goods  by 

Cropwell.      *^^^  i&rnt  during  coverture,  and  a  converfion  to  her  ufe,  they 

pleaded  qtwd  ipft  non  funt  culpabiUs;  which  was  held  ill,  becaufe 

there  was   no  tort   fuppofed  in   the  hufband,  and  therefore  a 

repleader  was  awarded,  and  the  plea  made  quod,  l^a  non  ejl  inde^ 

ctilpabilis. 

Owen,  53.         If  in  debt  upon  an  obligation  by  the  fherlfFs  of  London  againft 

Eikin  v."'^     J'  ^'  ^^  P'^^^S'  ^^^^  ^^  being  arrefted  by  precept  out  of  B.  R., 

Orindon,      appeared  at  the  day  according  to  the  condition  of  the  bond,  and 

s.  P.  faid  to  thereupon  ilTue  is  joined  j  in  this  cafe  there  Chall  be  a  repleader  | 
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for  the  apperance  being  entered  of  record,  as  it  ouglit  to  be,  the  hav?  been 
fame  is  triable  by  the  record,  and  not  by  a  jury.  b'^^wer*^ 

Bret  V.  Shepherd,  the  fame  term.     Leon.  9O. 

In  trover  for  divers  trees,  the  defendant  pleads,  that  Queen  Mary  Cro.  Eilz. 
was  feifed  in  fee  of  the  manor  of  D.,  vi^here  thofe  trees  were  grow-  .539>  Arch. 
ing,  and  that  (he  granted  It  to  the  defendant  in  tail,  whereby  he  was  Canterbury 
feifed  thereof,  and  that  J,  S.  cut  the  faid  trees,  and  granted  them  to  v.  Kempt 
the  plaintitF,  who  loft  them,  and  the  defendant  found  them,  and  con- 
verted them,  is'c.f  the  plaintiff  replies,  de  wjuria  fiid  propria^  &c., 
and  thereupon  iflue  is  joined  :  it  was  held,  that  pleading  de  injuria 
fua  propria  was  ill,   where  the  defendant  makes  juftification  by 
claiming  an  intereft  in  the  freehold  to  himfelf  •,  but  that  where  one 
claims  not  any  intereft,  but  juftifies  by  command  or  authority  derived 
from  another,  it  is  otherwife  ;  wherefore  a  repleader  was  awarded. 

In  battery  the  baron  juftifies,  for  that  the  plaintiff  aflaulted  his  Cro.  Jac,    \ 
feme,  in  aid  of  whom,  ^c.  the  feme  by  herfelf  pleads  and  juftifies  ^[r 
defon  ajfault  demefne  :  the  plaintiff  faith,  de  injuria  fud  propria  abfque  Thorpe  wA 
tali  caufd ;  and  both  ifTues  found  for  the  plaintiff,  and  damages  his  wifet 
entirely  given ;  and  now  alleged  in  arreft  of  judgment,  that  the 
trial  was  ill ;  for  the  feme  by  herfelf  cannot  plead,  and  the  damages 
being  entirely  afTefled,  all  was  ill ;  and  of  that  ophiion  was  the 
court,  and  awarded  that  they  fhould  replead. 

If  in  debt  upon  a  bond,  conditioned  for  the  payment  of  60/.  Cro.  Jac^ 
upon  the  25th  of  Jtmcy  the  defendant  pleads  payment  of  the  faid  +35- 
60 1,  upon  the  aoth  day  of  June  fecundum  formam  ^  effeEiutn  con-  Bfockett- 
ditionis ;  and  thereupon  ilTue  is  joined  and  a  verdift  found,  that  he 
did  not  pay  the  faid  60  /.  upon  the  20th  of  June ;  the  plaintiff  (hall 
not  have  judgment,  for  the  ifTue  is  taken  dehors  the  matter  of  the 
condition,  and  fo  void  ;  and  it  might  not  be  paid  the  20th,  and  yet 
might  be  paid  the  25th  ;  but  it  Is  held,  that  if  it  had  been  found 
for  the  defendant,  viz.  that  the  money  was  paid  the  faid  20th  day, 
perhaps  the  verdlft  would  have  made  it  good. 

[A  bond  was  conditioned  for  the  payment  of  money  on  or  before  Tryon  v« 
the  5th  of  December,     Plea  of  payment  on  the  5  th  of  December.  Carter, 
Replication,  iffue,  and  verdi<St  for  the  plaintiff     This  was  holden  ,  Burr. 
to  be  an  immaterial  iffue,  and  a  repleader  was  therefore  awarded  ;  301.  it  was 
though  it  would  have  been  exclufjve,  if  found  for  the  defendant;  j^^**  ^^j^"'* 
but  did  not  conclude,  when  found  for  the  plaintiff.     And  though  aruiejto 
this  was  a  flip  of  the  defendant,  yet,  as  it  did  not  determine  the  which  he 
queftion,  a  repleader  was  awarded.]  no  ca(b  of 

any  exception,  never  to  grant  a  repleader,  when  the  iflue  Is  found  agalnfl:  the  party  tendering  It» 
Pougl.  396, 

In  an  action  of  debt  upon  a  fimple  contrail,  payment  was  Keb.66». 
pleaded  at  y/.:  plaintiff  traverfes,  that  the  payment  was  at  J.:  and  ^"^"oJ'q. 
ji  verdidt,  that  the  defendant  did  not  pay  at  .r^.     It  was  moved  *^ 

in  a  writ  of  error,  that  there  ought  to  have  been  a  repleader ; 
Otherwife,  if  the  verdlft  had  been  found  for  the  defendant :  but 
the  court  affirmed  the  judgment. 

If  in  debt  upon  a  fingle  bill  the  defendant  pleads  payment  with-  5  Co,  45, 
out  an  acquittance,  and  thereupon  iffue  is  joined,  and  found  for  ^^'J^'^"*'* 
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the  plaintiff,  he  (hall  have  judgment ;  for  though  payment  with- 
^  out  an  acquittance  is  no  plea  to  a  fmgle  bill,  yet,  bccaufe  ifTue  was 

flat.  4.  Ann.  joined  upon  an  affirmative  and  a  negative,  and  a  verdidl  for  the 
plaintiff,  he  fhall  have  judgment  *. 

Debt  for  rent  againft  leflce  for  years,  defendant  pleads,  that  be- 
fore any  rent  due  he  afligned  the  term  to  another,  of  which  plain-- 
tiff  had  notice ;  iflue  upon  the  notice,  and  verdi6l  for  the  de- 
fendant, but  no  judgment  was  given,  but  a  repleader  awarded,  in, 
regard  the  ifliie  was  joined  on  a  thing  not  material. 

In  debt  on  a  bond  againft  the  defendant  as  executor,  iflue  was 
joined,  whether  the  defendant  had  aflets  or  not,  on  the  30th  day 
of  Nonemhe:',  which  was  the  day  on  which  he  had  the  firfl;  notice 
of  the  plaintiff's  original  writ ;  and  it  was  found  for  the  defend- 
ant, that  then  he  had  not  affets ;  and  this  being  held  an  immate- 
rial  iffue,  (for  though  he  had  not  affets  then,  yet,  if  he  had  any 
afterwards,  he  is  hable  to  the  plaintiff's  aclion,)  a  repleader  was 
awarded. 

If  in  debt  upon  an  obligation,  conditioned  for  the  payment  of 
100/.  upon  the  3 ill:  day  of  September  following,  the  defendant 
pleads  payment  the  faid  31ft  day  according  to  the  condition  •,  and 
thereupon  iffue  is  joined,  and  found,  that  the  money  was  not  paid 
Noyfs-V^*  "P°"  *^^  ^^^*^  ^^5''  ^^^  plaintiff  fliall  have  judgment;  for  though 
the  iffue  is  upon  an  impoffibility,  there  heing  no  fuch  day,  yet  the 
jury  finding  it  not  paid  at  the  day,  or  at  any  time  before,  in  effect 
find  It  was  never  paid,  which  is  a  good  verdict. 

Trefpafs  for  battery  and  falfe  imprifonment  fuch  a  day  and 
place  J  the  defendant  juftified  at  another  day  and  place  by  virtue 
of  a  writ  and  warrant  from  the  flieriff,  abfque  koc^  that  he  is 
guilty  al'iter  vel  alio  modoy  vel  at  any  other  place  ;  the  plaintiff  re- 
plied, that  he  is  guilty  aUter  i5'  alio  inodo,  and  at  another- place  j 
whereupon  iffue  was  joined,  and  verdidt  for  the  plaintiff;  but  for 
the  badnefs  and  uncertainty  of  the  iffue,  upon  motion  in  arreft, 
judgment  was  ftaid,  and  a  repleader  awarded. 

In  ajpiuipfit  againft  an  adminiftratrix,  the  defendant  pleaded 
qucd  ipja  non  ajfuiv.pfit  inftead  of  the  inteftate ;  and  after  verditl  a 
repleader  was  awarded. 

But,  if  on  an  iffue  tendered  by  the  plaintiff  the  defendant  join§ 
xhcftrfiiHtcr  by  the  plaintiff's  name,  or  the  plaintiff  joins  thcjiwi^ 
liter  by  the  defendant's  to  an  iffue  tendered  by  the  defendant  ;  this; 
fliall  be  amended,  there  belne  a  neeative  and  affirmative  before 
between  the  plaintiff  and  defendant,  which  is  the  pattern  from 
whence  the  joining  of  that  iffue  is  to  be  taken  ;  and  this  being  ^ 
plain  miitake,  as  appears  from  the  nature  of  the  thing,  of  one 
man's  name  for  another. 

In  an  adion  upon  a  penal  (latute  the  defendant  pleaded  non  de-r 
Hea^^'  ^'  ?^{  ^'^  ^^^  informer,  b*  de  hsc ponit  fe  ji/pcr  pntriam  ,  and  iffue  was 
a  Keb.  788.  joined}  ^  prsdicl.  the  informer Jimiliter,  witliout  mentioning  the 
s. c.  king;    and   after  a  verdid   for   the   plaintiff  a   repleader   was 

t^«.Asto  awarded  f. 

the  Uw  in  ' 

thjs  cafe,  the  King  not  being  a  party  to  the  fuit,   but  the  informer  the  only  plaintifF,    though  he  fues 
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If  the  jury  do  not  find  aflers  to  a  certain  value,  tlie  verdltl:  is  j'.o'E.^.  ij. 
infufficient,  and  a  repleader  (hall  be  granted,  and  the  iffue  tried  by  ^°^*  ?'* 
another  inqueft.  6  Mod.  3. 

3.  'Repleader  at  what  Time  to  be  awarded. 

It  feems,  that  at  common  law,  a  repleader  was  as  well  allowed  Salk,  579. 

before,  as  after,  trial,  becaufe  a  verdicl  did  not  cure  an  immaterial  ^^ J>  ^^^' 

iiTue  ;  but,  {a)  it  feems,  to  be  now  fettled,  that  no  repleader  ought  5  Mod.  2. 

to  be  allowed  before  trial,  becaufe  the  fault  of  the  iffue  may  be  S-  p.  and 

helped  by  the  trial  by  the  ftatute  of  jeofails.  dtfcr^tionary 

in  the  court,  but  not  advifable,  fince  the  verdift  may  cure  immaterial  or  informal  ilTues. 

It  is  held  by  a  multitude  of  authorities,  that  after  a  demurrer  5  Co.  52. 
the  repleader  is  not  to  be  admitted,  becaufe  bv  the  demurrer  the  ^^'igeway's 
parties  have  put  themfelves  on  the  judgment  01  tne  court.  pi.  ,jj. 

Poph.  42.    Savil,  S9.     Latch,  148.    Leon.  79.     Moor,  461.  pi.  644.  867.  pi.  925.    Roll.  Rep.  27X. 

And.  16S.     Lev.  142.      6  Mod.  102. But  in  3  Lev.  20.  there  is  an  inftance  of  a  repleader  after  a 

demurrer  J  and  i:i  3  Lev.  £4.0.  it  is  laid,  drat  ihere  was  a  repleader  after  demurrer  and  Iblejnn  argument  j 
but  theie  cafes  have  of  late  been  denied  to  be  law. 

It  is  faid  to  have  been  ufual  in  ancient  timics  to  award  a  re-  2  Sand.  319. 
pleader  upon  a  writ  of  error  in  B.  R.  but  it  feemiS  to  be  now  ^Keb  'sq- 
agreed,  that  there  can  be  no  repleader  upon  a  writ  of  error.  g  Mod.  102'. 

It  is  held,  that  no  repleader  can  be  awarded  after  a  default.         2  Saik.  579. 

^  6  Mod.  3.— 

No  repleader  after  a  difcontinuance.     Comb,  323.     Ld.  Raym.  20.     Sal.t.  219.  pi.  4. 


(N)  Demurrer  :  And  herein, 

1.  The  Definition  and  Nature  of  a  Demurrer. 

A    (b)  Demurrer  in  (c)  pleading  is  an  admifilon  by  the  adverfe  Do£l.  pi. 

•^   party  of  the  fad  charged  in  the  count  or  declaration,  plea,  l^^'J'^''^^* 

replication,  ISc.  (cl),  and  refers  the  law  arifing  on  fuch  fad  to  the  (^)  comes, 

iudgment  of  the  court.  '■'y^  my 

■'       °  Lord  Coke, 

from  the  Latin  word  demcraii,  to  abide,  in  law.  Co.  Lit.  71.  b.  {c)  As  there  may  be  a  demurrer 
upon  counts  and  pleas,  fo  there  may  be  of  aid  prior,  vouchei-,  receit,  waging  of  law,  and  the  like.     Co. 

Lit.  72.  z.- For  rien5urr'.ni;  on  eviderce,  tide  infra.      (^)  May  be  taken  to  the  rejoinder,  &c.  and 

to  a  fpecial  as  well  as  a  genera)  plea  ;  for  al!  parts  of  pleading  to  iflue  ought  to  be  according  to  the  rules 
of  law  ;  and  if  any  part  fail,  the  whole  is  naught,  and  may  therefore  be  demurred  unto.  Co.  Li[.  7a.  a. 
Lil.Reg.435. 

It  is  termed  in  feme  books  an  Iflue  in  law,  and  therefore  in  a  Co,  Lit.  71, 
declaration,  plea,  ^t-,  there  may  be  two  independent  illues,  viz.  a  7^-    3|^.V 
demurrer,  which  is  the  iflue  in  law,  determined  by  the  court ;  and  ^^^  ^[ 
an  iflije  in  fadt,  determinable  by  the  jury.     But  this  muft  be  un-   s  Co.  104. 
derftood  as  to  diftind  parts  of  the  fame  declaration,  plea,   ^f.,  g^"^^'"*' 
for  it  is  never  allowed  the  defendant  to  plead  and  demur  to  the 
fame  fad,  this  being  a  duplicity  that  would  draw  the  matter  to  dif- 
ferent judicatures,   and  would  be  vexatious  and  expenfive,   were 
\l  admitted  j  for  in  fuch  cafe  the  party  would  demur  fpecially 

15  to 
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to  form,  and  if  he  was  over-ruled  there,  then  he  would  deny  the 

faa. 
Cafes  In  L.  So,  OH  the  ftatutc  4^5  Ann.  c.  i6.  which  enables  defendants 
and  Eq.  i8o.  \^y  leave  of  the  court  to  plead  feveral  pleas,  ^f .,  it  hath  been  re- 
jefferfesV  fufed  to  allow  a  defendant  to  plead  and  demur  to  the  fame  de- 
*  But  the  claration ;  for  a  demurrer  is  fo  far  from  being  a  plea,  that  it  Is 
defendant  ^j^  cxcufc  for  not  pleading ;  and  it  would  be  abfurd  for  tlie 
toonccoint,  party  to  plead,  and  at  the  fame  time  pray  that  he  might  not 

and  plead  to     plead  *. 

another,  for 

fepardte  counts  are  as  feveral  declarations,     f  And  when  there  are  feveral  counts  in  a  declaration,  fome  of 

which  are  good  in  point  of  Ijw,  and  the  reft  bad,  the  defendant  can  only  demur  to  the  latter;  for  if  he 

were  to  demur  generally,  to  the  whole  lieclaration,  the  court  would  give  judgment  againfthim.    1  Saund. 

l86.    a  Saund.  380.     1  Wilf-  -48.     But,  if  a  plea  or  replication,  which  is  entire,  be  bad  la  part,  it  is 

tid  for  the  whole.    2  Saund.  124.    i  Salk.  312.    i  Term  Rep.  40.    3  Term  Rep.  374.] 

Co.  Lit.  72.  If  there  be  a  demurrer  to  part,  and  an  iflue  for  part,  the  more 
n  A  ^  ^  orderly  courfe  is  to  give  judgment  upon  the  demurrer  firft ;  but 
iTe.  Palm,  y^^  it  is  in  the  difcretion  of  the  court  to  try  the  iflue  firft  if  they 
517.  s.  p.    will. 

becaufe  the 

Jury  can  then  alTefs  the  damages  on  the  whole.— [In  pra£lice,  it  is  ufual  and  advifable  to  determine  the 
illue  in  Ijw  firft,  for  the  following  reafons :  firft,  that  the  determination  of  an  iflue  in  law  is  generally 
r-.ore  expeditious,  and  lefs  expenfive,  than  the  trial  of  an  iflue  in  faft  :  fecondly,  that  if  the  iflue  in  law 
go  to  the  whole  caufe  of  adion,  and  be  determined  againft  the  plaintiff',  it  is  conciuiive,  aad  there  is  no 
occafion  afterwards  to  try  the  iflue  in  iad ;  whereas,  if  the  ifl"ue  in  faft  be  firft  tried,  and  found  for  the 
plaintiff,  he  muft  ftill  proceed  to  the  determination  of  the  ifl"ue  in  law,  and  if  that  be  found  againft  him, 
he  will  not  be  allowed  his  cofts  of  the  trial  of  the  ifl'ue  in  faft  :  and  laftiy,  that  whether  the  demurrer 
goes  to  the  whole,  or  part  of  the  caufe  of  aftion,  if  the  plaintiff  proceed  to  argue  ic  firfl,  and  the  court 
fbouW  be  of  opinion  againft  him,  he  may  amend  as  at  common  law  5  but,  after  the  caufe  has  been  carried 
down  to  trial,  he  cannot  amend  any  farther  than  is  allowable  by  the  flstutes  of  amendment,  Tidd*3 
Pr.  476,  7.J 

Salk.  aig.  If  there  be  a  demurrer  to  part,  and  an  Iflue  upon  other  part,  and 
pi.  6.  i>er  jmlgment  be  given  for  the  plaintiff  upon  the  demurrer,  he  may  en- 
ter a  non  pros  as  to  the  iffue,  and  proceed  to  a  writ  of  inquiry  on 
the  demurrer  :  but  without  a  noti  pros  he  cannot  have  a  writ  of  in-, 
quiry,  becaufe  on  the  trial  of  the  ifl'ue  the  fame  jury  will  afcertain 
the  damages  for  that  part  to  which  the  demurrer  was. 

2.  The  Manner  and  Form  of  demurring  ;  and  therein,  of  jolniilj 
in  Demurrer,  and  waiving  thereof, 

Co.  Lit.  Tlie  words  of  a  demurrer,  when  to  the  declaration,  are  quia  nar* 

1;    '      ,  ratio^  &C.   materiaque  in  eddetn  cotitenta  minus  ftificiens  in  lege  eX" 

wiiere  the  i/^it,  &c. ;  and  to  a  plea  are  quia  placitiwif  Sec.  materiaque  in  eodent 

fubttantial  contenta  minus  fiifficiens  in  lege  cxijlit^  &c.  imde  pro  defeBu  fujicientis 

dtrau°rer'^  *^orrationis  five  placitiy  &c.  petit  judicium,  &c. ;  to  which  the  adverfe 

was  in,  party  replies,  quod  narratio,  or  placitiim  pradi^umy  &c.  materiaquf 

5^'°"'J|«li  in  eodem  contenta  bon.  l^  fttfflcien.  in  lege  exijlimty  &c.  ^  petit judici-* 

the  cour*t  ^*^'  ^^^  thereupon  the  demurrer  is  faid  to  be  joined, 

held  it  a  demurrer.     Vide  5  Mod.  132, 

Co.  Lit.  In  fome  cafes  a  man  fhall  allege  fpeclal  matter,  and  conclude 

72.  b.         ^jjj^  a  demurrer ;  as,  in  an  action  of  trefpafs  brought  by  J.  S, 

for  the  taking  of  his  horfe,  the  defendant  pleads,  that  he  himfelf 

was  pofleffed  of  the  horfe  until  he  was  by  one  J.  S.  difpoflefled, 

who 
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who  gave  him  to  the  plaintiff,  ^r.,  the  plaintiff  faith,  that  J.  S. 
named  in  the  bar,  and  J.  S.  the  plaintiff,  are  all  one  perfon  and 
not  divers  -,  and  to  the  plea  pleaded  by  the  defendant  in  the  man- 
ner, he  demurred  in  law ;  and  the  court  held  the  plea  and  de- 
murrer good,  and  that  vi'ithout  the  matter  thus  alleged  he  could 
not  demur. 

In  a  ^uare  impedit  the  patron  pleaded  one  plea  in  bar,  and  the  Leon.  159, 
Incumbent  the  fame  plea  by  himfelf;  the  Queen  demurred  thus,  ^^^Sl*"*' 
^toad  feparalia  placita  per  def.feparaliter  placitat.  di^a  domina  rC'  bfftop  of 
gina  necejfe  non  habet  nee  per  legem  terra  tenetur  refporidfre  ;   (s*  per  Canterbury 
cur.:  the  demurrer  ought  to  have  been  feveral  on  each  plea  by  *"<*o'^"*' 
itfelf. 

If  a  defendant  demur  in  abatement,  the  court  -will  notwith-  Saik.  220. 
(landing  give  a  final  judgment,  becaufe  there  cannot  be  a  de-  ^jn'-'  f^"^* 
murrer  in  abatement ;  for,  if  the  matter  of  abatement  be  extrin-  Davenanc' 
fick,  the  defendant  muft  plead  it ;  if  intrinfick,  the  court  will  take  ^»^« 
notice  of  it  themfelves.  p.^.^c.'i^. 

After  the  plaintiff  and  defendant  have  joined  In  the  iffue,  which  Show.  213, 
is  to  be  tried  betwixt  them,  neither  of  them  (a)  can  demur  with-  ^■*'' ^*^** 
out  the  confent  of  the  other ;  for  by  joining  In  the  iffue  they  have  [a)  A  de* 
admitted  the  pleadings  to  be  good,  and  fufficient  to  try  the  iffue.     murrer  ta 

an  appeal 

hath  been  received  after  iffue  joined,     Cro.  Eliz.  196 But  it  hath  been  adjudged,  that  a  demurrw 

to  an  indidtment  ought  not  to  be  received  after  yerdi^.     Sid.  208. 

So,  It  hath  been  refolved,  that  after  a  demurrer  there  cannot  Cro.  B!lr. 
be  a  repleader  ;  for  the  parties,  by  their  mutual  confent,  having  ^  q^^' j*  ^ 
put  themfelves  on  the  judgment  of  the  court,  cannot  without 
leave  of  the  court  replead. 

There  cannot  be  {b)  a  demurrer  to  a  demurrer;  and  if  there  Sa!k.«i9., 
be,  it  makes  a  difcontinuance,  for  there  is  no  difference  between  ^-  4-   ^*' 

,,.  ,  ._.r^i  ,  .....  Raym.  20. 

pleadmg  over  when  iffue  is  offered,  and  not  joinmg  in  demurrer,  ^^j  jt  is 
but  pleading  over,  both  are  alike,  and  make  a  difcontinuance.         faid  that  one 

may  demur 
to  a  demurrer  for  the  doublenefs  of  it,  for  a  demurrer  ought  to  have  formality  and  certainty  in  it  to  avoid 
barbarifm,  and  inveigling  of  the  court;  but,  if  one  that  might  demur  do  not  demur  to  it,  but  join  in 
the  demurrer,  he  cannot  demur  afterwards,  for  he  hath  flipped  his  advantage.  Lil.  Reg.  438.  And 
in  cafe  of  a  demurrer  to  a  plea  in  abatement,  it  is  faid,  one  may  demur  upon  that  demurrer.  Buz  per 
Holt,  C.  J.  that  is,  where  the  demurrer  is  not  appofite  5  but,  if  the  demurrer  be  proper  and  appofite,  you 
muft  join.     Comb.  306. 

It  Is  faid,  that  there  are  the  fame  rules  for  joining  in  demurrer  Skin.  217. 
as  there  are  in  pleading ;  and  that  In  criminal  cafes,  not  capital,  f^'j  ^'.j^'^J 
the  courfe  is  to  allow  the  party  four  days  to  join  in  demurrer ;  but  state  Trials^ 
it  hath  been  held,  that  in  capital  cafes  the  party  muft  join  in  de-  6  V.  azj. 
murrer  injlatiter. 

If  a  demurrer  be  entered  it  cannot  be  waived,  except  both  the  Cra^ar. 
plaintiff  and  defendant  confent  unto  it,   nor  then  without  leave  Vj^^^^^^ 
of  the  court ;  becaufe  by  the  demurrer  both  parties  have  fubmitted  ^Mod.  18* 
the  matters  In  law  in  queftion  betwixt  them  to  the  judgment  of 
the  court. 

A  demurrer  is  not  to  be  allowed  unlefs  It  be  figned  by  counfel.     Lli.  Reg. 

436.  But 

a  demurrer  upon  a  challenge  to  a  jury  is  good  without  a  counfel's  or  ferjeant's  hand  ;  and  as  foon  as  it 
k)  aireed  ea  at  the  bar,  the  fame  is  w  be  catered  up  without  further  cireumftances.    3  Leon.  221. 

3.  What 
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3.  "What  Fa£ls  are  admitted  by  a  Demurrer. 

Co.  Lit.  It  is  laid  down  as  a  general  and  uncontefted  rule,  that  a  dc- 

72-  *•  murrer  admits  all  fuch  matters  of  fadt  as  are  fufficiently  pleaded, 

5  Co.  69.     Doft.  pi.  119.     Hob.  81.     Sand.  353,     Carth.  31. 

34  H.  6.  5.       And  therefore  if  in  wafte  the  defendant  demurs  to  the  declara- 

Do£l.  pi.      tion,  and  it  is  adjudged  againft  him,  there  fhall  iflue  no  writ  of 

wafte,  this  being  admitted  by  the  demurrer  j  but  a  writ  ihall  iflue 

to  inquire  of  the  damages. 

Hob.  56.  But  matters  not  fufficiently  pleaded  are  not  admitted  by  a  de-» 

rnurrer :  fo,  in  a  demurrer  upon  a  matter  in  law,  fays  my  Lord 

JHicbarty  though  the  parties  will  join  upon  fome  one  point,  upon 

which,  if  it  flood  alone,  judgment  fhould  be  given  for  the  one 

party,  yet,  if  upon  the  whole  record  matter  in  law  appears  why 

judgment  fliould  be  given  againft  the  faid  party,  the  court  muft 

determine  fo  \  for  it  is  the  office  of  the  court  to  determine  the 

law  upon  the  whole  record,  and  the  confent  of  parties  cannot 

prejudice  their  oplnionsj  nor  difcharge  them  of  their  office  in  that 

point. 

a  Sand. 379,       If  in  covenant  divers  breaches  are  affigned,  fome  of  which  arc 

380.  [a]  In  good  and  others  ill,  and  the  defendant  demurs  to  the  whole  de- 

I^erai  '^^      claration,  the  plaintiff  fhall  have  judgment  for  [a)  thofe  which  arc 

things,  and    well  affigned,  and  for  the  others  fhall  be  barred. 

among  the 

ipft  di  duobusfuhrh,  the  defendant  demurred,  and  Holt,  Ch.  J.  refufcd  togive  judgment  jW«(7f4|/!>/j% 
faying,  the  plaintiff  may  take  feveral  damages,  and  releafe  as  to  this,  and  then  take  judgnaent  as  to  tbc 
jreil,  ar.U  all  would  be  well.    Saik.  aii".  p!.  !• 

4.  How  far  a  Judgment  on  a  Demurrer  is  peremptory. 

{h)  So,  It  leems  to  be  agreed  as  a  general  rule,  that  a  {b)  judgment  oa 

■wnere  d  ^  dcmiurrcr  is  as  conclufive  and  binding,  as  if  the  fame  had  been 
aas,  that      after  a  verdict,  cff. 

a j'.rfon  convifted  of  fuch  an  offence  flull  forfeit  fo  and  fo,  a  convldlon  on  a  demurrer  hath  been  held 
Sufficient.     iiCo.  5S.     Roll.  Rep.  89. 

Jenk.  306,  But  upon  a  plea  to  the  juvifdiclion,  perfon,  writ,  aid  prior, 
t^""''  ^^^'  view,  eflbin  (<r),  voucher,  and  demurrer  joined  upon  fuch  plea  or 
Rayjn.  351.  prayer,  and  ruled  againfl  him  who  demurs,  there  is  only  judgment 
s,iy.  Rep.      to  anfvver  over. 

40.    2  Wiif. 

368.]     (<:)  Dyer,  69.  pi.  35.  34.1.  pi.  5 If  after  a  demurrer  a  perfon  ihall  have  the  advantage  of 

bis  age,  y«<!?re  3  H.  6.  46.     Doft.  pi.  116. 

Tid^ifcf.        [But  in  other  cafes,  the  judgment  is  interlocutory  or  final,  ac» 
478/^       cording  to  the  nature  of  the  a^ion  :  if  the  a£lion  be  for  damages, 
in  ajfiimpfitf  &c.  it  is  interlocutory,  andfnould  befigned,  on  treble- 
penny  ftamped  paper,  with  the  judgments,  after  which  the  da- 
mages fliould  be  afi'ciTed,  on   a  writ  of  inquiry,  or  reference  to 
the  Mafter  :  but  in  debt^  Sec.  for  a  fum  certain,  the  judgment  is 
(d)  X  Str.      final,  and  there  being  no  neceffity  for  a  rule  for  judgment  (^),  thp 
4*5'  plaintiff  may  immediately  tax  his  cofls,  and  take  out  executiqn.] 

It 
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It  feems  (o  be  the  better  opinion,  that  a  general  demvirrer,  con-  'J^ide 
eluding  in  bar  of  an  appeal  or  indiclment,  or  a  demurrer  to  a  plea  ^  ^^^k. 
in  bar  which  admits  the  fa£l:,  or  to  a  replication  to  fuch  a  plea,     *    '  '^'  ^^' 
is  peremptory  and  conciufive ;  fo  that  if  the  indictment  be  good, 
judgment  and  execution  {hall  go  againil  the  prifoner. 

But  it  hath  been  adjudged,  that  if  an  appellee  demur  in  law. to  Dyer,  3^. 
an  appeal  by  reafon  of  the  infulhcicncy  of  the  declaration,  or  ge-  ^^°-  ^^'^^ 
nerally  demur  to  the  declaration,  with  a  concluCion  et  petit  J  uJi-    ^' 
chim  de  narratione  ilia,  l5  quod  tiarratio  ilia  cajTetury  Sec.,  fuch  de- 
murrer {hall  not  conclude  him  from  pleading  over  to  the  felony, 
either  at  the  fame  time  with  the  demurrer,  or  after  it  {hall  be  ad- 
judged again fl  him. 

But  in  criminal  cafes,  not  capital,  if  the  defendant  demur  to  an  Cro.  Elle. 
indi6lment,'  ^f.,  whether  in  abatement  or  other  wife,  the  court  l^^-  R-*« 
will  not  give  judgment  againft  him  to  anfwer  over,  but  final  judg-     "*" '  ^' 
ment  j  for  it  fecms,   that  in  fuch  cafes  there  can  be  no  demurrer 
properly  in  abatement,  except  it  be  to  a  plea  in  abatement,   or  to 
a  replication  to  fuch  a  plea. 

5.  Of  the  Difference  between  a  general  and  fpecial  Demurrer. 

A  demurrer  is  faid  to  be  general  or  fpecial  [a) ;  general,  where  Co.  LTt. 
no  particular  caufe  is  alleged  ;  fpecial,  where  the  particular  thing  7^-  a- 
objected  to   is   pointed  out,    and  infifted  upon  as  the   caufe    of  woVdio/a 
demurrer.     And  herein  it  is  faid  [b),  that  as  a  general  demurrer  general  ds- 
confelleth  all  fuch  matters  of  fa£l  as  are  futhciently  pleaded,  fo,  """y^rare, 
he  that  demurs  fpecially  can  take  no  advantage  of  any  other  mat-  t^dn^i^i^ 
ter  of  form  than  what  he  hath  exprefled  in  his  demurrer ;  but  he  -^-'d piacitunu, 
may  of  any  other  matter  of  fubftance.  kz.rnaraia. 

'  '  que  in  eodm 

lontent.  mir.us  fyfickn.  In  lege  exifi  ,  &c, A  demurrer,  becaufe  imorta  £f  caret  for  ma  y  is  a  general 

demurrer.     Show.  2;2.     Comb.  2^7.     (A)ioCo.  8S. 

And  herein  it  is  faid,  that  the  ancient  practice  was,  to  demut  Vent.  240. 
fpecially,  and  that  the  way  was,  when  the  pleadings  were  drawn  — — -Cyod 
at  the  bar,  to  make  tlie  exception  immediately,  and  the  other  party  o"bferv€d*ia 
might  mend  if  he  pleafed,  or  migkt  demur  if  he  durfl;  venture  it;  ciemurrers, 
and  Hale  fays,  that  though  now  they  are  put  in  paper,  yet  fuch  a  ^J"'*^V'' 
courfe  {hould  be  obferved,  that  perfons  may  not  be  caught  by  caufe  of 
demurrers  contrary  to  the  original  intention  of  them.  demurrer, 

2  Dulft.  267.  per  Coke. 

But,  as  the  law  requires  regularity  in  the  proceeding,  and  that  Yelv.  38. 
all  parts  of  pleading  Ihould  be  according  to  apcroved  precedents,  it  S''?;J^'^' ^ '' 

r  A    \^•n        11  1-1  ,       r  built.  204, 

ieems  an  elLablillied  rule,  not  to  admit  the  party  to  amend  after  a  zVent.  142. 

demurrer  entered  of  record  ;  though  it  hath  been  held,  that  if  the  3  i-^v,  -^it^ 

plaintiff  declares  and  the  defendant  pleads,  and  the  plaintiff  replies  !|!'!^j"^^3' 

and  the  defendant  demurs,  and  the  plaintiff  joins  in  demurrer,  zSMik'^io." 

yet  the  plaintiff  may  move  to  amend  on  payment  of  cods,  if  the  ^I'l^.  C.p. 

caufe  be  (lill  in  paper  :  [Indeec',  the  very  intent  of  requiring  mif-  ^^^:^  ^^'^ 

takes,  in  point  of  law,  to  be  Ihewn  for  caufe  of  demurrer,  was,  i  Eamard.* 

to  give  the  party  an  opporttmity  of  amending.     And  even  where  ^■'^'-  213' 

the  proceedings  are  entered  on  record,  and  the  demurrer  has  been  aTjund. 

argued,'  401. 
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«str.73;.  argued,  the  court  will  give  leave  to  amend,  where  the  juftice  of 
^54-  976'  the  cafe  requires  it,  and  there  is  any  thing  to  amend  by.  The 
Slrdw^Jz.  court,  however,  will  always  take  care,  that  if  one  party  obtain 
I  Buir.  321.  leave  to  amend,  the  other  party  fliall  not  be  prejudiced  or  delayed 
Dougi.  330.  thereby.]  So,  a  party  may  withdraw  a  demurrer  not  entered  of 
almas'. ^*     record,  and  move  to  amend. 

a  Burr.  756. 

Tidd'sPr.         [And  leave  hath  been  fometlnles  given  to  a  party  to  nlOlthdraio 
450.  Douel.  ]^jg  demurrer,  after  it  has  been  argued,  and  to  plead  or  reply  de 
3  5"  '^5*'     ^^^,^^  jj^  order  to  let  in  a  trial  of  the  merits.     Thus,  after  a  de- 
murrer to  the  defendant's  plea  had  been  argued,  and  the  matter 
ftood  over  for  the  judgment  of  the  court,  a  rule  was  made  to  fhew 
caufe,  why  the  plaintiff  fhould  not  have  leave  to  withdraw  his 
demurrer,  and  reply  to   the  plea ;  W'hich  rule,  no  caufe  being 
Robinfon      Ihewn,  was  afterwards  made  abfolute.     But  this  is  altogether  dif- 
T.  Rayiey,     cretionary  in  the  court.     Therefore,  where  to  an  a£lion  of  debt 
'  ^    '  on  a  bail-bond  the  defendant  pleaded  there  was  no  bill  of  Middle- 
feXf  and  the  plaintiff  demurred,  the  court,  after  delivering  their 
opinion  in  favour  of  the  defendant,  refufed  to  give  the  plaintiff 
leave  to  withdraw  his  demurrer,  and  amend  :  And  by  Wright ^  Ji 
— It  is  not  ufual  to  amend,  after  a  demurrer  has  been  argued,  and 
the  opinion  of  the  court  is  known :  and  it  is  certaihly  improper 
to  give  leave  in  the  prefent  cafe,  it  being  an  action  againft  bail, 
whom  the  court  is  always  inclined  to  favour. — So,  where  the  de- 
fendant rejoined  to  feveral  replications  in  trefpafs,  and  demurred 
to  others,  and  a  verditl  was  found  for  him  upon  the  iffues  in  fail, 
and  contingent  damages  were  affeffed  upon  the  demurrers,  which 
were  afterwards  over-ruled,  the  court  refufed  to  let  the  defendant 
withdraw  his  demurrers  and  plead  to  iffue  :    And  by  Dennifon^  J. 
— Where  the  demurrer  is  firft  argued,  before  any  trial  of  the 
iffues,  the  court  will  give  leave  to  amend  ;  as  in  the  cafe  of  Gid" 
di>!sv.Giddins  {Say.  Rep.'^i6.):  But  this  is  an  attempt  to  amend 
iffues  in  law,  after  a  verdi6l  has  been  found  on  the  iffues  in  fa6t, 
and  contingent  damages  affeffed,  of  which  there  never  was  an  in- 
itance.     And  we  do  not  know  where  it  would  end,  nor  how  the: 
caufe  could  be  again  carried  down  to  trial.     The  court  cannot 
help  feeing  that  this  is  upon  record :  here  are  verdi6ls,  and  con- 
tingent damages  found.      1  he  cafes  of  amendment  cited  are, 
where  the  whole  is  fuppofed  to  be  in  paper  ;  elfe  the  court  could 
not  have  done  it.     We  have  no  authority  to  do  this,  after  it  is 
plainly  upon  record.] 
Sand.  2S5.        Alfo,  where  a  perfon  hath  good  caufe  of  demurrer  at  the  time 
Duppa  V.      (j£  j^jg  demurring,  no  adi  of  the  other  party  afterwards  will  make 
'  '  it  naught  j  as,  if  in  debt  for  rent,  the  plaintiff  declares  for  more 

than  appears  by  his  own  fliewing  to  be  due  to  him,  and  for  which 
the  defendant  demurs,  the  plaintiff  cannot  afterwards  enter  a  fv- 
mittitur  for  the  overplus  ;  for  by  this  means  the  defendant,  by  re- 
lying on  his  demurrer,  might  be  tricked  in  his  defence. 

But,  for  the  better  underftanding  the  difference  between  a  gene- 
ral and  fpecial  demurrer,  we  fhall  briefly  confider, 

6  What 
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6.  What  Things  are  good  on  a  general  Demurrer,  that  would  be 
otherwife  on  a  fpecial  one. 

Herein  the  eftablifhed  diftm£lion  is,  that  matters  of  fubftance.  For  this 

that  is,  the  omiflion  of  fuch  material  things  as  are  neceflary  to  ^'ft'^<^io|» 

(hew  a  right  in  the  plaintiff,  or  material  for  the  defendant  in  his  s-?/   Dr.  * 

plea,  may  be  taken  advantage  of  on   a  general  demurrer ;  but  Leyfieid's 

matters  of  form  merely  mull  be  fpecially  alleged,  and  afligned  as  *^^'^'  P°^* 

caufes  of  demurrer.     For  the  law,  fays  my  Lord  (a)  Hobarty  re-  stvie,  4.1. 

quires  in  pleading  two  things  ;  i/?,  That  it  be  in  matter  fufEcient :  i-atch,  185. 

idlyy  That  it  be  deduced  and  exprefled  according  to  the  forms  of  ^'^^^'  ^^' 

law  J  and  if  either  the  one  or  the  other  of  thefe  be  wanting  it  is  Lit.  72.  a*, 

caufe  of  demurrer,  with   this   dlftinclion,  which   feems  to  be  Hob.  127* 

founded  on  the  common  law,  and  is  fully  explained  and  confirmed  ^^'  g^""* 

by  the  ftatutes  27  EUx.  c.  5.   ^4  Ann.  c.  16.  ys!  87. 

Palm.  36S.  Leon. 44.  2  Roll.  Rep.  306.    Sid.  308.    Sand.  9.  31.  98.  337.  2  Sand.  190.    5  Mod.  iS. 
Carth.  66.  8S.   Saik.  291.  pi.  5.     (tf)  Hob.  232.   a  Ld.  Raym.  798.   7  Mod.  71.    aSalk.  678.  pi.  5^ 

By  the  27  .£'//k.  c.  ^.  §  r.  reciting,  "  That  excefllve  charges  and 
**  expences,  and  great  delay  and  hindrance  of  juftice  hath  grown 
**  in  aftions  and  fuits  between  the  fubje£ls  of  this  realm,  by 
**  reafon  that,  upon  fome  fmall  miftaking,  or  want  of  form  in 
•*  pleading,  judgments  are  often  reverfed  by  writs  of  error,  and 
«*  oftentimes  upon  demurrers  in  law,  given  otherwife  than  the 
•'  matter  in  law  and  very  right  of  the  caufe  doth  require,  whereby 
**  the  parties  are  conftrained  either  utterly  to  lofe  their  right,  or 
*'  elfe  after  long  time,  and  great  trouble  and  expences,  to  renew 
**  again  their  fuits ;  for  remedy  whereof  it  is  enafted,  that  after 
**  demurrer  joined,  and  entered  in  an  a£lion  or  fuit  in  any  court 
<*  of  record  within  this  realm,  the  Judges  fhall  proceed  and  give 
**  judgment  according  as  the  very  right  of  the  caufe  and  matter  in 
*'  law  (hall  appear  unto  them,  without  regarding  any  imperfedlion, 
<'  defe£\:,  or  want  of  form  in  any  writ,  return,  plaint,  declaration, 
•*  or  other  pleading,  procefs,  or  courfe  of  proceeding  whatfoever, 
**  except  thofe  only  which  the  party  demurring  fliall  fpecially  and 
<*  particularly  fee  down  and  exprefs,  together  with  his  demurrer, 
"  and  that  no  judgment  to  be  given  fliall  be  reverfed  by  any  writ 
**  of  error  for  any  fuch  imperfe£lion,  defedl,  or  want  of  form  as 
<*  is  aforefaid,  except  fuch  only  as  is  before  excepted." 

And  §  2.  it  is  furtlier  enafted,  "  That  after  demurrer  joined  and 
**  entered,  the  court,  where  the  fame  (hall  be,  fhall  and  may,  by 
**  virtue  of  this  act,  from  time  to  time  amend  all  and  every  fuch 
<*  imperfe£lions,  defedls,  and  wants  of  form,  as  is  before  men- 
**  tioned,  other  than  thofe  only  which  the  party  demurring  fhall 
*'  fpecially  and  particularly  exprefs  and  fet  down,  together  with 
•*  his  demurrer,  as  is  aforefaid." 

There  is  a  provifo  in  this  aft,  that  it  fliall  not  extend  to  crimi- 
nal proceedings. 

It  hath  been  frequently  adjudged,  that  if  a  plea  be  double  no  Co.  Lit.  72. 
advantage  can  be  taken  thereof  on  a  general  demurrer ;  but  the  ^j°||"  ^^''' 

3  party 
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Lutw.  4.  party  mud  Hiew  (a)  fpecially  in  what  the  doublenefs  confifts,  being 
(a)  In  de-     p^jy  matter  of  form,  and  clearly    within   the  above-mentioned 

muner  tat       ^     '  ,  j^,. 

duplicicv,      ftatute  27£//z.  r.  5. 

it  is  not  fufficienl  to  demur  quia  duplex  ejl,  or  duplxem  habet  matinam,  but  the  party  muft  fliew  wherein  ; 
for  the  ftatute,  by  requiring  to  {hew  caufe,  intended  to  oblige  the  paity  to  lay  his  finger  upon  the  very- 
point.     Salk.  219.  pi.  5.     2Ld.  Raym.  798.     7  Mod.  71.     2  Salk.678.  pi.  5.  /-er  Holt,  Ch.  J. 

Roll.  Rep.  As,  in  debt  upon  an  obligation  for  performance  of  articles,  M'hich 
"-•  was  to  pay  fo  much  at  two  days  in  certain,  the  defendant  faid  he 

Crawfey!  ^'    P^^^  accordingly,  the  plaintiff  replied  that  he  had  not,  this  was 
held  a  double  plea,  becaufe  it  v/ent  to  both  days,  yet  aided  on  a 
general  demurrer. 
loCo.  94.  a.       So,  if  the  defendant  pleads  a  plea  which  amounts  to  the  general 
Doft,  pi.      iffue,  this  is  but  matter  of  form,  and  muft  be  taken  advantage  of 
Hob.  117.     o"  ^  fpecial  demurrer:  alfo,  at  common  law,  if  a  defendant  had 
Jenk.  306.    pleaded  a  plea    which   amounted   to  the  general   iffue,  and  the 
plaintitFhad  demurred  thereupon  ;  if  the  defendant  had  refufed  to 
plead  the  general  iffue,  but  inftead  thereof  joined  in  demurrer, 
the  court  determined  it  againft  him. 
5M0J.1S.        Alfo,  it  is  held,  that  if  a  fpecial  matter  is  pleaded,  which  looks 
like  the  colour  of  a  plea,  but  amounts  to  the  general  iffiie,  it  is  no 
caufe  of  demurrer ;  as,  if  in  debt  you  plead  a  releafe,  though  you 
might  have  given  it  in  evidence  on  nil  debet y  yet  it  is  no  caufe  of 
demurrer:  fo,  in  debt  for  rent,  if  you  plead  entry  and  expulfion, 
it  is  no  caufe  of  demurrer,  though  it  may  be,  given  in  evidence  on 
nil  debet. 
Lil.Reg.  But,  where  an  aft  of  parliament  gives  the  party  privilege  to 

*36'  plead  the  general  iffue,  and  he  pleads  fpecially,  if  fuch  fpecial  plea 

be  faulty  the  plaintiff  may  demur  to  it ;  for  though  he  needed  not 
to  have  pleaded  fi:>ecially,  yet  having  done  fo,   his  plea  mud  be 
agreeable  to  the  rules  of  law. 
Lil.Reg.  There  muil  be  a  fpecial  demurrer  to  a  negative  pregnant,  that 

+37-  is,  a  negative  plea,  which  doth  alfo  contain  in  it  an  affirmative  :  fo, 

to  an  argumentative  plea,  that  is,  a  plea  which  concludes  nothing 
dire£lly,  but  only  by  way  of  argument  or  reafoning  ;  for  the  court 
will  intend  every  plea  to  be  good  till  the  contrary  doth  appear. 
Cro.  Eliz.  In  debt  upon  an  obligation  to  perform  covenants,  the  defendant 

Ogiethorp      pleaded  generally  performance  of  covenants,  where  fome  were  ia 
^  w/'      ^^^  negative,  and  fome  in  the  affirmative  -,  and  this  was  held  to  be 
Hob.  13.       but  matter  of  form,  and  aided  by  the  ftatute  27  Eliz..  c.  5.  except 
Woor,  856^    the  party  fheweth  for  caufe  of  his  demurrer,  that  fome  of  the 
'^  •**  covenants  are  in  the  negative,  and  fome  in  the  affirmative,  for  the 
court  fhall  adjudge  according  to  the  truth  of  the  matter:  but,  if 
any  of  the  covenants  are  in  the  disjundlive  it  is  otherwife,  for  the 
court  cannot  know  which  of  them  In   the  disjun6live  he  hath 
performed. 
Comb.  297.       In  debt  upon  a  bond  for  performance  of  covenants  in  an  indent- 
Gibbs  V.       ure  of  apprenticefliip,  feveral  breaches  were  affigned,  and  the 
°^^'  defendant  demurred  generally  ;  and  per  Holt^  C.  J.  you  could  not 

take  advantage  of  the  affignment  of  feveral  breaches  even  at  com- 
mon law,  without  ftiewing  it  for  caufe  ■  and  though  in  this  cafe 

there 
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tlieire  were  the  words  incerta  ^  caret  formay  yet  it  was  held  but  a 
general  demurrer,  and  therefore  ill. 

But,  though  matters  of  form  are  aided  upon  a  general  demurrer,  Hob.  233. 
yet  there  muft  be  fufEcient  appear  to  the   court  to  ground  their 
judgments  upon ;  and  it  is  not  enough  that  the  party  hath  right, 
but  fuch  right  muft  be  difclofed  to  the  judges  in  the  record  fo  as 
to  enable  them  to  pronounce  upon  it. 

And  therefore  it  hath  been  held,  that  if  an  executor  or  admi-  Hob.  333. 
niftrator  brought  an  a£lion  of  debt,  and  did  not  produce  their  ^"i^  this  is 
probate  or  adminiftration,  that  this  was  not  aided.  byThelx'^ 

prefs  words  of  4  &  5  Ann.  «.  16.   which  -vide  title  Amendment,  letter  (BJ. 

So,  if  a  man  plead  a  conveyance  of  a  rent,  or  the  like,  that  Hob.  233. 
cannot  pafs  without  deed,  without  {a)  producing  the  deed   in   his   'oCo.  sg. 
plea  it  is  not  aided  ;  for  it  is  not  enough  for  the  parry  to  fay  that  i™.  oT^. 
he  is  executor,  or  that  the  rent  was  granted  to  him,  but  the  court  («)  That 
muft  fee  and  judge  of  it,  eife  the  right  appears  not;  and  the  ad-  ''^^  omiffion 
verfe  party  may  caufe  the  deed  to  be  enrolled,  which  makes  it  a  L{  thT'" 
part  of  the  plea,  whereupon  the  court  fhall  judge  whether  it  main-  deedpiead- 
tain  the  plea  or  not.  ^^'  '^  °"'y 

^  matter  of 

form,  which  the  party  demurring  cannot  take  advantage  of  upon  a  general  demurrer,  and  that  when 
oyer  of  the  deed  is  demanded,  it  is  prel'umed  that  the  deed  is  in  couit,  and  that  e'l  l.g.tur  ;  the  reading 
is- the  d£l  of  the  court.     Sid.  308. 

So,  if  the  means  be  wanting  whereby  the  right  fhould  be  made  Hob.  133. 
to  appear,  it  is  incurable:  as,  if  a  man  bring  an  action   of  debt  *Sappofing 
upon  an  obligation  and  produce  it,  but  fav  it  was  made  beyond  fea,  ?  ''^  !*  T'^*^,* 

J  11  1^1-  '     1  \    A  mandditcd 

or  do  not  allege  a  place  *  where  it  was  made,  a  general  demurrer  at  Fu.tSt. 
fcrves ;  and  for  the  fame  reafon  two  affirmatives  without  a  traverfe  cseyge,  in 
is  not  aided,  becaufe  it  admits  no  trial,  without  which  the  court  ^^-^  Ef'*  '«- 

.  ,  .     ,  '  QieS.    It  13 

cannot  fee  the  right.  uIujI  co  ai- 

lege  it  made  thete,  under  afciiiceff  at  Weftminfier,  or  wherever  the  -u^znt  is  laid. 

So,  if  in  debt  upon  an  obligation,  conditioned  for  the  perform-  Hob.  233. 
ance  of  an  award,   the  defendant  pleads  nUllmn  fecerunt  arbitriutn,   ^^  ^'^  «5*« 
and  the  plaintiff"  replies  and  ftiews  the  award,  he   mull  alio  (hew  22°.     "" 
the  breach,  without  which  he  hath  no  caufe  of  a£lii)ii,  or  it  is  ill  Sand.  loxr 
on  a  general  demurrer ;  for  though  the  defendant  can  make  no 
anfwer  to  the  breach,  yet  it  ought  to  appear  to  the  cotart  that  the 
plaintiff"  hath  caufe  of  ailion. 

But,  if  in  debt  on  an  obligation  conditioned  for  the  performance  Sid.  3700 
of  an  award,  fo  as,  ^c.y  the  defendant  pleads  no'  award  made, 
and  the  plaintiff^  replies,  that  ante  exhihitionem  billte,  fcilicet  t\\t  i^Cix 
of  June,  (which  was  a  day  within  the  fubmilfion,)  the  arbitrators 
made  an  award,  ifc.y  and  the  defendant  d-murs  generally,  the 
plaintiff^ ftiall  have  judgment  •,  for  though  the  plaintiff" ought  to  have 
replied,  that  the  arbitrators  made  their  award  before  the  day 
limited  to  them,  yet  this  is  form  only,  and  helped  on  a  general 
demurrer. 

If   in  debt  on  a  bond   for    performance    of  an    award,     the  Salk.  72. 
defendant  pleads  no  award,  and  the  plaintiff^  lets  forth  an  award  P'-    ,    .  ^ 

•  1  r  1  %    r  jL  F.reland  v, 

With  a  profert  in  cur,  i^nd  the  defendant  craves  oyer,   and   then  Marygoid, 
Vol.  V.  '     H  h  demurs 
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aemurs  for  variance  between  the  award  fet  oiit  in  the  replicatidil 
nnd  the  oyer,  and  the  variances  appear  material,  the  defendant  muft 
have  judgment;  otherwife,  if  the  variance  had  been  as  to  thofc 
parts  in  which  the  award  was  void. 
Carth.^.  It  hath  been  held,  that  a  declaration  in  trefpafs,  not  concluding 

"/'■'•  ,  contra pacftn  dojftini  regis -was  ill  on  z  general  demurrer;  but  this 
'  **^^'  is  now  helped  by  the  fovementioned  ftatute  4  Is"  ^  Ann.  c.  16. 
■which  enads,  "  That  no  advantage  or  exception  fliall  be  taken 
<*  of  or  for  an  immaterial  traverfe,  or  of  or  for  the  default  of 
"*  alleging  the  bringing  into  court  any  bond,  bill,  indenture,  or 
**  other  deed  whatfoever  mentioned  in  the  declaration,  or  other 
<*  pleading,  or  of  or  for  the  default  of  alleging  of  the  bringing 
"  into  court  letters  teflamentaiy  oir  letters  of  adminiflration,  or 
**  of  or  for  the  omiiTion  of  in  £5'  arviis  Cs*  contra  pacetn,  or  either 
'•^  of  them,  or  of  or  for  the  want  of  averment  of  hoc  pnratus  ejl 
"  verificare  per  reccrduni,  or  of  or  for  not  alleging  prout  patct  per 
•*  recordum  ;  but  the  court  fliall  give  judgment  according  to  the 
"^  very  right  of  the  caufe  as  aforefaid,  without  regarding  any  fuch 
'if  imperfections,  omifiions,  and  dcfe£ts,  or  any  other  matter  of 
•*  like  nature,  except  the  fame  fhall  be  fpecially  and  particularly 
«*  fet  down  and  ihcwn  for  caufe  of  demurrer*" 

7.  Demurrer  to  Etldencci 

€0. Lit.  7a.  Demurrer  to  evidence  is  an  adinlflion'of  the  tiuth  of  the  fa£!: 

c'^b'  '^*  3^^<^gsd  by  the  adverfe  party,  or  an  acknowledgment,  that  the 

S.aym.404.  evidence  produced  by  him  at  the  trial  of  the  caufe  is  triie,  but  a 

s  Jon.  146.  denial  of  its  operation  and  eifecl  in  law,  whereupon  the  party  de- 

S*'  FTh  "^-''^''Sj  "^"^^  prays  the  judgment  of  the  court;  for,  the  fa£t  being 

aeafop.  for  agreed  on,  the  judges  are  the  proper  expofitors  of  the  law,   and 

demurring  are  to  determine  tlie  fame,  and  not  the  jury.     But,  if  a  matter  of 

-°  T  f "u*  evidence,  which  is  thought  m  iteriai,  be  offered,  and  the  coUrt  dif- 

juty,  if  they  allow  or  over-rule  it,  this  is  a  proper  matter  for  a  (a)  bill  01  excep- 

j)ieafe,Tnay  tloHS,  which  the  judges  are  compeiiahls  to  figu.     Aifo  (/^),  if  the 

"rpeci'ai  "  court  cvcr-rules  one  who  offers  to  demur  upon  evidence,  this  is  a 

'verdift,  and  proper  cafc  for  a  bill  of  exceptions,   and  the  remedy  which  the 

Then  the        ftatutc  in  that  cafe  provides. 

tiSti  never 

appear  on  the  record.     Per  BuHer,  J.  Doug.  134.]       {a^  For  this  -vnU  title  Bill  of  Exceptions- 

<«')9Co.  13.     «Inft.4a6.  and  Cro.  Car.  341.     Cort  and  Tne  Bi/hop  of  St.  David's  adjudged.— — 

Jen.  331.  S.  C.  by  which  it  appears,  that  a  bill  of  exceptions  was  tendered  and  figned. 

5  Co;  104.  If  in  eje6lment,  or  any  other  aftlon,  the  piaintifF  give  in  evi- 
"•  ^'^J"'"''^  dence  any  matter  in  writing  or  record,  or  a  fentence  in  the  fpiritual 
Ilia!  75 1 -z.  court,  and  the  defendant  offer  to  demur  thereupon,  the  piaintifF 
s.  c.  ad-      cannot  refufe  joining  in  demurrer,  but  niiifl  do  the  fame,  or  waive 

judged,  be.    his  evidence. 

caule  there 

cannot  be  any  variance  of  a  matter  In  wrhlrig. 

5  Co.  1 C4.        "Alfo,  if  the  plaintiff  produce  wltnefTes  to  prove  any  matter  of 

lant 
;ud- 


oi2.^'.'c.     ^^^>  yy'^ovi  which  any  queflion  of  law  arifcs,"and  the'  defendant 
--^wherc  ^^x.   admit  their  teilimouy  to  be  true,  in  fuch  cafe  likewise  the  defend- 
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int  may  demur :  fo,  the  plaintifF  may  demur  upon  the  evidence  js  faid,  that 
bfFered  by  the  defendant  mutatis  mutandis.  jf  either 

'  '  party  offef 

to  demur  upon  any  e-'idence  given  by  witnefTes,  the  other,  unlefs  he  pleafeth,  fhall  not  be  compelled  t<J 
join  ;  becaufe  the  credit  of  thsir  teftim ony  is  to  be  examined  by  a  jury  ;  and  the  evidence  is  uncertain, 
and  may  be  enforced  more  or  lefs,  but  both  parties  may  agree  to  join  in"  demurrer  upon  fuch  evidence. 
*-■  Alfo  it  is  laid,  that  in  a  demurrer  upon  evidence  the  p^rty  demuired  unto  may  demand  judgment  of 
the  court,  whether  he  ought  to  join  in  the  demurrer;  for  if  there  be  not  a  colourable  matter  to  ground 
the  demurrer  upon,  the  court  will  not  force  the  party  to  join  in  it,  but  will  over-rule  it,  thj;ju(iice 
aiay  not  be  frivoloufly  delayed.     Lil.  Reg.  437. 

But  in  the  cafe  of  the  king,  he  by  his  prerogative  is  not  obliged  Co.  Lit.  -jt. 

to  join  in  any  demurrer ;  but  in  cafe   any  doubt  arifes,  the  court  ^'    ^y^l* 

may  dife£t  the  jury  to  find  the  matter  fpecial,  and  thereupon  de-  cro.  Eijz' 

termine  what  the  lavi^  is.  752-   5  Co. 

104.  s,  P. 
The  king  by  his  prerogative  may  waive  his  iffae and. demur  inlaw,  &  t  cont.     Plow,  85.  a.  136. 

He  that  demurs  upon  evidence  ought  to  confefs  the  whole  mat-  Allen,  18, 
ter  of  fact  to  be  true,  and  not  refer  that  to  the  judgment  of  the  ^'^'fp.'^^* 
court ;  and  if  the  matter  of  fa£t  be  uncertainly  alleged,  or  it  be  faj^j  t^,  ^^  * 
doubtful  whether  it  be  true  or  no,  becaufe  offered  to  be  proved  refoived. 
only  by  prefumptions  and  probabilities,  and  the  other  party  will  ^^''^^^1' 
demur  thereupon,  he  that  alleges  this  matter  cannot  join  in  de- 
murrer  with  him,  but  ought  to  pray  the  judgment  of  the  court,  that 
Jie  may  not  be  admitted  to  his  demurrer,  unlefs  he  will  confefs 
the  matter  of  faiSl:  to  be  true. 

As,  if  it  be  alleged  by  one  party,  that  there  is  fuch  a  writ,  which  Stile,  22* 
is  denied  by  the  other,  and  thereupon  there  is  a  demurrer  to  the  34- 
evidence  ;  upon  this  there  cin  be  no  judgment  given,  for  the  being  /^\  jnstiie 
or  not  being  fuch  a  writ  is  a  fact  that  the  jury  Ihould  determine ;  34.  it  is 
but  in  this  cafe  a  writ  Ihould  liave  been  admitted  tiel  quely  and  „"!,'''', 
then  the  efFeft  thereof  might  have  been  determined  by  the  court  j  a  new'w«;V« 
and  in  this  cafe  both  parties  having  miibehaved  themfelves,  the  one  facias  rhouid 
in  olTerinsr  and  the  other  in  ioining  in  demurrer,  the  court  held,  p'^^^^ 
that  judgment  could  not  be  given  for  either,  but  that  an  {a)  alias  ner,  as  if  a 
njenire  facias  fhould  be  awarded.  fpecial  ver- 

dift  be  foun< 
infufficient;  but  in  Allen,  18.  the  opinion  of  the  court  was,  that  an  n'^m  -uer'tre  faciai  fnouid  be 
awarded,  and  not  a  -venire  dc  nave,  becaufe  no  verditt  was  given. 

[Ii  a  matter  of  record,  or  other  matter  iri  wriiirigy  be  offered  in  Tidd'sPr. 
evidence  to  maintain  an  iflue  joined  between  the  parties,  all  the  5^*j  3>  4« 
books  agree,  that  the  advorfe  party  may  infift  upon  the  jury  being 
difcharged  from  giving  a  verdidt  by  demurring  to  the  evidence,  and 
obliging  the  party  offering  the  fame  to  join  in  demurrer,  or  waive 
the  evidence :  and  the  reafon  given  for  it  is,  that  there  cannot  be 
any  variance  of  matter  in  writing.  The  books  alfo  agree,  that  if 
^ar,?/ evidence  be  offered,  and  the  adverfe  party  demur;  he  who 
offers  the  evidence  may  join  in  demurrer  if  he  v/ill.  But  the 
language  of  the  old  books  is  very  indiilincl  upon  the  queilion, 
vVhether  the  party  offering  parol  evidence  fhall  be  obliged  to  join  iii 
demurrer.  In  a  late  cafe  which  came  before  the  Houfe  of  Lords, 
(Gib/ofi  and  Johnfon  v.  Hunter ^  2  H.  El.  187.)  it  was  obferved,  in 
(delivering  the  opinion  of  the  judges,  that /irtTo/  evidence  is  fome- 
Ijmes  pertain,  and  no  more  admitting  of  any  variance,  than  s 

lib  %  jEoattfT 
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matter  in  writing ;  but  it  is  alfo  often  loofe  and  indeterminate, 
often  circumftantial.  The  reafon  for  oblig'wg  the  party  offering 
evidence  in  ivrititig^  to  join  in  demurrer,  apphes  to  the  firft  fort  of 
parol  evidence  •,  but  it  does  not  apply  to  parol  evidence  that  is  loofe 
and  indeterminate,  vi'hich  may  be  urged  with  more  or  lefs  efFe«Sb 
to  a  jury ;  and  lead  of  all,  will  it  apply  to  evidence  of  circum- 
ftances,  which  evidence  is  meant  to  operate  beyond  the  proof  of 
the  exiftence  of  thofe  circumftances,  and  to  conduce  to  the  proof 
of  the  exiftence  of  other  fadls.  In  fuch  cafes,  however,  if  the 
party,  who  demurs,  will  admit  the  evidence  of  the  fa61:,  which 
evidence  is  loofe  and  indeterminate,  or,  in  the  cafe  of  clrcum- 
ftantial  evidence,  if  he  will  admit  the  exiftence  of  the  fa£l,  which 
the  circumftances  offered  in  evidence  conduce  to  prove,  there  will 
then  be  no  more  variance  in  this  parol  evidence,  than  in  a  matter 
in  writing  •,  and  in  fuch  cafe,  the  party  (hall  be  allowed  to  demur, 
and  his  adverfary  muft  join  in  demurrer.  But  on  a  demurrer  to 
clrcttmjlantial  evidence,  unlefs  the  party  demurring  will  diftinftly 
admit,  upon  the  record,  every  fa61:,  and  every  conclufion,  which 
the  evidence  offered  conduces  to  prove,  it  is  not  competent  to  him 
to  infift  upon  the  jury  being  difcharged  from  giving  a  verdi£l,  by 
demurring  to  the  evidence,  and  obliging  the  party  offering  it  to 
join  in  demurrer :  though,  if  the  party  offering  the  evidence  con- 
fent  to  waive  the  objection,  and  to  join  in  demurrer,  every  fadl  is 
to  be  confidered  by  the  court'  as  admitted,  which  the  jury  could 
infer  in  his  favour,  from  the  evidence  demurred  to  :  and  the  court 
will,  if  they  can,  give  judgment  upon  fuch  evidence :  but  other- 
wife,  a  venire  de  novo  muft  be  awarded. 

The  whole  operation  of  entering  the  matter  upon  record,  and 
condudting  a  demurrer  to  evidence,  is  and  ought  to  be  under  the 
direftion  and  controul  of  the  court,  upon  a  trial  at  bar,  or  of  the 
judge  at  ii'ifi prius  :  fubjeft,  however,  to  an  appeal,  by  bill  of  ex- 
ceptions, if  the  demurrer  be  refufed.     And  where  a  demurrer  to 
evidence  is  admitted,  it  is  ufual  for  the  court,  or  judge,  to  give 
orders  to  the  affociate,  to  take  a  note  of  the  teftimony,  which  is 
figned  by  the  counfel  on  both  fides,  and  the  demurrer  is  affixed  to 
the  pojlea. 
Dougl.  2iS.       The  queftion  upon  a  demurrer  to  evidence  being,  whether  tlic 
evidence  offered  be  fufficient  to  maintain  the  iffue,  the  party,  on 
fuch  demurrer,  cannot  take  advantage  of  any  obje£l:ion  to  the 
pleading.]        - 
Plow.  40S.         Upon  a  demurrer  to  evidence,  though  the  matter  of  fa6l  be 
Schoiaihca's  coufeffed,  yet  the  jury  may  inquire  of  the  damages,  and  affefs  them 
Me,     tyip,  ^.Qj^jj^tjQj^^iiy^  ^/2_  jf  upon  the  argument  of  the  demurrer  the  law 
{hould  be  for  the  plaintiff,  then  fo  much,  i^c.     Alfo,  it  hath  been 
(tf)  Cro.       refolved  («),  that  the  damages  may  be  inquired  of  by  a  writ  of 
^ar'roftV      ^"^"^^7  ^^  damages,  when  the  demurrer  is  determined  ;  and  it  is 
Nev.'bott.*     f^id  to  be  the  moft  ufual  courfe,  when  there  is  a  demurrer  upon 

evidence,  to  difcharge  the  jury  without  more  inquiry. 
Lev.  5?7.  _         Error  of  a  judgment  in  the  palace  court  in  ajjhvjpfit,  where  to 
^  "  """   prove  the  confideration  an  arreft  was  to  be  proved  by  the  plain- 
tiff j  and  for  that  he  did  not  produce  the  writ  the  defendant  dc- 
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fnurred  on  the  evidence,  and  thereupon  judgment  was  given  for 
the  plaintiff:  and  now  to  reverfe  the  judgment  it  was  faid  for  the 
plaintiif  in  error,  that  the  king's  writs  are  matters  of  record,  and 
are  not  to  be  proved  but  by  themfelves ;  and  it  was  agreed  by  the 
court,  that  the  writ  ought  to  have  been  produced  in  evidence,  but 
by  the  demurrer  it  is  confefled,  the  arreft  being  matter  of  fadl, 
though  it  be  to  be  proved  by  a  matter  of  record ;  and  the  jury 
might  of  their  own  knowledge  know  that  there  was  a  writ ,  and 
by  the  demurrer  on  the  evidence  all  matters  of  facSt  are  confefled 
that  the  jury  could  know  of  their  own  conufance^ 


(O)  Plea   at    what   Time   to    be   put  in,  and  the 
Ceremony  requifite  therein, 

T  F  the  defendant  negle£is  to  put  in  his  plea,  when  the  rules  for  Lll.  Reg. 

■*■  pleading  are  out,  the  plaintiff  may  fign  judgment  for  want  |^'  P' 

thereot ;  but  if  the  matter  which  is  to  be  pleaded  is  difficult,   the  now  to  grant 

court  will  upon  motion  grant  the  defendant  longer  time  to  put  in  time,  by 

his  plea  than  otherwife  by  the  rules  of  court  he  ought  to  have ;  J^'^s^'^  ?■"- 

but  without  leave  of  the  court  he  cannot  have  longer  time,  becaufe  ed  on  fum*. 

the  court  is  to  judge  whether  it  be  neceflary  to  plead  fuch  a  plea  n-.ons  for 

as  requires  longer  time  to  confider  of  than  ordinary;  and  fhould  -^^^  P^ 

it  be  otherwife,  the  defendant  might  upon  fuch  pretences  delay  [when  a 

the  plaintiff  without  caufe  *.  fummons  Is 

taken  out, 
and  made  returnable,  before  the  expiration  of  the  time  for  pleading.  It  Is  a  Hay  of  proceedings,  pend- 
ing the  application  :  but  it  is  otherwife,  when  taken  out,  or  made  returnable,  after  tne  expiration  of 
the  time  for  pleading.  Say.Rep.165.  Barn's,  a.to.  252.  Caf.  Pr.  C.  B.  137.  Pr,  Reg.  292.  S.  C. 
Barnes,255.  Caf.  Fr.  C.  B.  144.  5.  C.  Barnes,  254..  Pr.  Reg.  293.  S.  C.  NQr  will  it  operate  as 
a  ftjy  of  proceedings,  where  the  object  of  it  is  coUateial  to  the  time  for  pleading,  as,  to  difjharge  the 
defendant  out  of  cuilody  upon  common  bail,  &c.     Per  Cur.  M.  2S  G.  3.  J 

Alfo,  where  the  plaintiff  doth  keep  any  deed,  or  writing,  or  Lii.  Reg. 
other  thing  from  the  defendant,  which  doth  belong  unto  him,  and  37- 
whereby  he  is  to  make  his  defence,  and  is  difabled  by  the  retain- 
ing thereof  to  plead  for  his  befl  advantage,  the  court  will  upon  a 
motion  grant  an  imparlance  to  the  defendant  till  the  plaintiff  do 
deliver  it  to  him,   or  bring  it  into  court,  and  alfo  a  convenient 
time   after  till  he  can  draw  up  his  pl.a ;  for  the  law  gives  every 
defendant  convenient  time  to  make  his  bed  defence  ;  and  in  this 
cafe,  if  the  plaintiff  be  delayed,  it  (hail  be  adjudged  his  own  de-       ' 
fault. 

So,   where  an  executrix  was  fued  by  fpecial  original,  it  was  Hil.  5  G.  z. 
moved,  that  being  executrix  fhe  might  imparl  till  next  term,  that  '"  ^'  ^' 
{he  might  know  how  to  plead  with  fafety  ;  the  motion  was  grant-  v."Niorris, 
ed  for  four  days  to  plead,  and  afterwards  for  three  more  ;  but  the  Executor  of 
court  refufed  to  ei;  ^rge  it  to  the  followinc:  term,   becaufe  of  the  ^  A^°u"V 

1  -1  1^,-  ,.,.  and  S  P.  10 

inconvemency  tihat  might  accrue  to  other  creditors ;  and  in  doing  rcied  be- 
it  thus  far  obliged  the  defendant  to  enter  into  terms  not  to  acknow-  tween  ths 
ledge  judgment  in  the  mean  time  to  other  creditors  that  were  in  ^neiin°(fv. 

H  h  3  equal 


/' 
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Morris.        equal  degree  with  the  plaintiff,  nor  to  do  any  thing  to  his  pre=^ 


a5tra.ioo2.  judice*. 


jOiS.    Ca 

temp.  Hard.  165.     2  Barnard.  K.  B.  1S3.     *  Now,  If  defendant  obtains,  by  a  judge's  order,  time  t« 

plead,  ic  is  cuftomary  to  infert  the  like  condition*. 

Trin.sG.2.  So,  a  defendant  had  time  to  plead  given  till  the  fecond  day  of 
K^"h^  the  next  term,  upon  affidavit  that  four  days  before  the  declaration 
Itob^fon."     delivered  he  was  and  ftill  continued  to  be  fo  indifpofed  in  mind 

that  he  could  not  maice  his  defence. 

5  Mod.  2 75.       When  a  perfon  appears  upon  a  recognizance,  or  in  propria  per^ 

fofiay  or  is  a  prifoner  in  cuftody  upon  any  information  for  a  mifde- 

meanor,  where  no  procefs  ilTued  out  to  call  him  in,  by  the  courfe 

of  the  court,  in  thefe  cafes,  he  muft  plead  injiafitir. 

Comb.  3.  Thofe  that  come  in  upon  a  habeas  ccrpusor  attachment  muHi 

/erAfton.     plead  the  fame  term  without  imparlance,  giving  the  ordinary 

*  This  mult   »    ,  •   V  •   1  •    1  ^   J         *  ' 

depend  on     Tulcs,  which  are  eight  days  *. 

the  fituation  of  the  caufp  whea  removed,  the  time  when  the  hahtai  is  returnable,  and  the  perfon  who 

fues  It  foitb,  &c. 

Comb.  251.  A  plea  in  abatement  muft  be  pleaded  within  four  days,  without 
^'^^m!""'  (p^cial  leave  from  the  court,  becaufe  the  perfon  coming  in  by  the 
ment  (O)'  procefs  of  the  court  ought  not  to  have  time  to  delay  the  plaintiff: 
a;-  alfo  fuch  plea  by  the  4^5  Jnn.  c.  16.  being  for  delay,  is  not  to 

be  received,  unlefs  on  oath,  and  probable  caufe  fhewn  to  th<? 

court. 
Cemb.  19.        Upon  a  refpondeas.  oujier  they  have  ufually  four  days'  time  tq. 

plead  ;  but  this  is  faid  to  be  in  the  difcretion  of  the  court. 

Wich.  By  the  rule  of  the  court,  as  many  days  are  allowed  for  the 

4G.2.  m  defendant  to  plead  after  oyer  given,  as  he  had  by  the  rule  of  ths 
E.  R.  An-  .       y  -  ,•'        °  1     1  •' 

drcws  V.        court  at  the  time  of  oyer  aemanded. 

Dirgley.  aStr.  877.  and  Barnard.  K.  B.  368.  S.  C.  but  S.  P.  does  not  appear. 

S.. T.  5&6  [In  B.  R.y  if  the  phmtiW amend  his  declaration,  the  defendant 
^eR^M  ^^^^  h^vc  two  days,  exclufive  of  the  day  oi  amendment,  to  alter 
30  G.  z.'     his  firfl;  plea,  or  plead  de  novo^'] 

Reg.  a. 

Mich.  Defendant  had  an  order  by  confent  from  a  judge  for  eight 

\  BR  days'  time  to  plead,  and  at  the  expiration  of  the  eight  days  plain- 
Stakier.  tiff  figned  judgment,  without  giving  a  rule  to  plead;  iff  per  cur» 
.Wilkes.        the  judgment  is  regular;  rules  are  only  to  give  the  parties  notice 

when  they  are  expedled  to  plead,  here,  the  defendant's  praying 

time  to  plead  excludes  any  prefumption  that  the  plaintiff  has  not 

given  him  fuch  notice, 
a  Lil.  Reg.        If  the  defendant  do  not  plead  according  to  the  rules  of  the  court, 
sgS-j.  fo  that  the  plaintiff  may  enter  judgment  upon  a  nil  dicity  yet  if 

after  the  rules  are  out  the  defendant  put  in  his  plea  into  the  office 

before  ihc  plaintiff  hath  entered  his  judgment,  this  plea  is  to  b? 

accepted,  and  the  plaintiff  ought  not  then  to  enter  his  judgment; 

and  if  he  do,  the  judgment  may  be  fet  afide  for  irregularity. 
R.T.  [In  B.  R.,  where  the  defendant  has  appeared,  or  filed  bail,  up- 

5* ^  G.  a.  Qj^  ajiy  kij^d  of  procefs,  returnable  the  Ji>Jl  qy  fecond  return  of  anjr, 

tercit 


Ifcrm  •,  If  the  plaintiff  declare  in  London  or  MiddlefeX)  and  the  de-* 
fendant  live  vithin  twenty  miles  of  Londouy  the  declaration  fhould 
be  delivered  or  filed  abfoluteljy  with  notice  to  plead  within  four 
^ays ;  or,  in  cafe  the  plaintiff  declare  in  any  other  county,  or  the 
defendant  live  above  twenty  miles  from  London^  within  eight  days 
txclujive  after  the  delivery  or  filing  thereof;  and  the  defendant 
mufl  plead  accordingly  without  any  imparlance. 

Where  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  in  R.T. 
B,  R.  is,  that  "  upon  all  procefs  returnable  before  the  /«/?  return  of  *'  '^-  *' 
*'  any  term,  where  no  affidavit  is  made  and  filed  of  the  caufe  of 
**  a£l:ion,  the  plaintiff  may  file  or  deliver  the  declaration  de  bene  ejfe^ 
**  at  the  return  of  fuch  procefs,  with  notice  to  plead  in  eight  days 
T*  exclufive,  after  the  filing  or  delivery  thereof ,  and  if  the  defend- 
**  ant  do  not  file  common  bail,  and  plead  within  the  faid  eight 
**  days,  the  plaintiff,  having  filed  common  bail  for  him,  may  fign 
*'  judgment  for  want  of  a  plea."     But,  if  the  declaration  be  not  i  Burr;  56* 
filed,  until  after  the  return  of  the  procefs,  the  defendant  has  eight  P,^^^^'^  ^'. 
cays  to  plead  from  the  time  01  nhng  it,  whenever  it  may  be.  20  G.  3. 
And  "  upon  nil  procefs,  where  an  affidavit  is  made  and  filed  of  Tidd'sF* 
*'  the  caufe  of  adlion,  the  declaration  maybe  filed  or  delivered  de  ^'^^ 
*'  be7ie  ejfe^  at  the  return  of  fuch  procefs,   with  notice  to  plead  in 
"  four  days  after  the  filing  or  delivery,  if  the  adlion  be  laid  in 
"  London,  or  Middlefex^  and  the  defendant  live  within  t'wenty  miles 
*'  of  London,  and  in  eight  days,  if  the  a£lion  be  laid  in  any  other 
<'  county,  or  the  defendant  live  above  twenty  miles  from  Xo/;^(?«  ; 
♦'  and  if  the  defendant  put  in  bail,  and  do  not  plead  \vithin  fuch 
*'  times  as  are  refpeclively  before  mentioned,  judgment  may  be 
*<  figned."     But  in  all  the  foregoing  cafes,  the  declaration  fhould 
be  delivered,  or  filed,  and  notice  thereof  g\\er\,  four  days  excluflve 
before  the  end  of  the  term,  a  rule  to  plead  duly  entered,  and  a 
clea  demanded,  wlien  neceffary. 

When  the  procefs  is  returnable  the  lad  return  of  the  term,  or,  Tldd'sPf^ 
where  it  is  returnable  before,  but  the  declaration  is  not  delivered,  *'^S- 
pr  filed,  and  notice  thereof  given,  four  days  exchfive  before  the 
end  of  the  term,  the  defendant  is  entitled  to  an  imparlance,  and 
muff  plead  within  the  ^xiifour  days  of  the  next  term,  provided 
the  declaration  be  delivered  or  filed,  and  notice  thereof  given,  be-, 
fore  the  effoin-day  of  that  term,  otherwife  the  defendant  will  be 
allowed  to  imparl  to  a  fubfequcnt  term. 

If  four  terms  have  elapfed,  fince  the  delivery  or  filing  of  the  de-  R.  T. 
claratiop,  the  defendant  ffiall  have  a  whole  term's  notice  to  plead,  5^6  G.  2; 
before  judgment  can  be  entered  againft  him,  unlefs  the  caufe  have  Dousi.71.* 
been  Itaid  bv  injuntlion  or  privilege  ;  and  the  notice  in  fuch  cafe  2  Bi.  Rep. 
muft  be  given  before  the  effoin-day  of  the  term  :  but  it  does  not  ^Str.  1164. 
extend  beyond  the  term ;  and  therefore  a  rule  to  plead  may  be  contr. 
entered,  and  judgment  figned,  in  the  vacation.  2  Term  Rep.  4^, 

After  a  defendant  in  a  quo  warranto  information  has  appeared,  6  Term 
the  profecutor  muft  give  two  four-day  rules  to  plead,  and  after  the  ^^^jj^^^^J 
<|xpiration  of  the  laft,  muft  alfo  move  in  teriji-time  for  a  peremp-  niiaaJ  jra=i 

H  h  4  tory 
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fectit  onj  tory  rule  to  plead,  otherwife  the  defendant  has  until  the  nctt 
formiide-     term  tc  plead. 

meanwrs  two    ,  * 

foui-day  rules  are  given  to  plead,  and  a  peremptory  rule  moved  for  ;  and  then,  if  there  be  a  demurrer, 

one  four-day  rule  to  j'in  in  demurrer,  and  a  peremptory  rule  moveQ  for.     Jhid.  Rex  v.  Sayer. 

R.  T.  The  time  allowed  perfons  in  confinement,  charged  with  ofFencea- 

35  G.3.  againft  the  excife  laws,  is,  in  cafe  fuch  perfons  are  cuiifined  in  any 
gaol  within  the  diftance  of  forty  miles  from  Londcfi,  Jix  d'ays  -,  if 
above /c>r/y  miles,  eighf  d'ays,  after  the  delivery  of  the  copy  of  the 
indi£tment  or  information  to  fuch  perfons,  or  10  the  gaoler,  keep- 
er, or  turnkey  of  the  gaol,  with  a  notice  the.eon  indorfed. 
RuAolm  V.  A  prifoner  needs  not  give  notice  of  a  plea,  unJefs  he  files  it  be* 
Chapman,     fQj-g  j^g  ^[,^-^q  when  by  the  rules  of  the  court  he  is  compellable  to 

5  Term  _>l^a^ 

Rep.  473.     P'ead. 

Thomas  V.  Phchard,  4  Term  Rep.  664. 

Pyche  V.  A  plaintiff  muft  make  a  demand  of  a  plea  before  he  figns 

Eurgoyne,  judgment,  and  he  cannot  fign  judgment  until  the  expiration  of 

Rep.  454.  twenty- four  hours  after  the  demand  has  been  made.     But  the  de» 

Bowes V.  mand  maybe  made  at  the  time  of  delivering  the  declaration. 

Jidivards, 

4TermRep.  il3.     Churchwardens  of  Edmonton  v.  O/bprne,  6  Term  Rep.  689. 

Kaye  V.  Time  to  plead  under  a  judge's  order,  is  reckoned  incluftve  of 

micehead,   jy,g  ^^y  ^f  jj^g  ^^^^  q£  j.}^g  Order,  but  exclnfive  of  the  day  on  which 

■^    It  expires. 
Mefure  v.  If  a  rule  to  plead  expire  on  a  dies  nonjundicusyfu^pofingfuch  day 

^  H^^Bl        ^^°*  ^^  ^^  Sunday,  the  defendant  is  bound  to  plead  on  or  before  that 
^j6_     '       day  ;  and  if  he  do  not,  judgment  may  be  figned  on  the  next  day  •,  for 
the  offices  are  open  on  all  the  other  dies  nonjufidiciy  but  Sunday.'] 
a  Lii.  Reg.        Every  fpecial  plea  mud:  have  counfel's  hand,  otherwife  it  will  be 
*53-  rejected,  and  the  plaintiff  may  fign  judgment  -,  but,  if  there  be  two 

defendants,  and  one  plead  a  general  iflue,  and  the  other  fpecially, 
and  both  arc  on  the  fame  paper ;  though  the  fpecial  plea  is  not 
figned,  the  plaintiff"  cannot  reject  the  general  iffuc,  and  take  judg- 
ment againft  both;  for,  if  he  do,  the  judgment  is  totally  errone- 
ous, and  if  execution  be  fiied,  reRitution  ftiall  be  awarded  :  but 
the  plaintiff  may  regularly  take  judgment  againft  him  who  pleaded 
fpecially. 
Lil.Reg.  A  foreign  plea  muft  be  engrofled  in  parchment,  and  figned  by 

^73-  W-^*  ^°""^*-'''  ^""^  P"*^  ^"^  "PO"  t^^  {")  oath  of  the  defendant,  that  is,  he 
h  vJe  niuft  fwear  that  his  plea  is  true,  or  fuch  a  plea  is  not  to  be  re- 
Het  ii6.  ceived  ;  becaufe  thereby  he  endeavours  to  ouft  the  court  of  its  iu- 
iiiinot      /ifdiction. 

fwear  a  foreign  flea,  where  he  ought  to  do  it,  the  t^]aintlff  may  enter  judgment  upon  a  nihil  dkit. 
Stile,  225. 

^d,  172.  Error  was  affigned,  that  the  dei^endant  in  the  writ  of  error  was 

47^.  S.'  ''^^'^  before  the  firft  judgment  given,  and  it  appearing  by  affidavits 
S23.    ^  '     that  he   was  alive,  and  that  it  was  a  trick  merely  for  delay,  the 

court  d  termined  to  over-rule  the  plea,  unlefs  the  plaintiff  would 

f-vvear  that  it  was  true. 
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(P)  Continuance  and  Difcontinuance  in  Pleading, 

A  T  common  law  no  plea  could  be  determined  but  in  the  pre-  Bro.  DIf- 
•^    fence  of  the  parties,  unlefs  default  was  made  by  one  of  the  contmu- 
parties,  and  not  excufed;  and  therefore  by  the   ftatute  IVeJlm.  (j).     '* 
c.  28    to  fave  delays  at  the  nifi  prhis,  they  ordered,  that  the  inqueft  6  Mod.  283, 
fhould  be  taken,  though  the  defendant  made  default,  and  did  not  R^°"- Abr, 
appear.     Hence  it  became  neceflary,  after  iflue  joined,  that  there  Cro.  jac. 
fhould   be  continuances  from  time  to  time  till  the  verdi6l  was  5^8.  Cro, 
taken,  as  before  iflue  joined,  a  continuance  was  given  the  defend-     ^^-^l^* 
snt  from  term  to  term  until  his  plea  was  put  in  ;  and  if  thefe  con- 
tinuances were  not  entered  from  term  to  terni,  the  defendant  was 
without  day  in  court ;  and  wherever  he  was  fo,  there  was  an  end 
of  the  proceedings  in  that  writ ;  for  he  had  fulfilled  the  command 
of  that  writ  in  appearing,   and  the   court  might  give  judgment 
againfl  him  if  he  did  not  plead  ;  a:id  if  the  court  neither  gave  him 
leave  to  plead,  nor  gave  judgment  againft  him  for  want  of  a  plea, 
he  having  fulfilled  the  writ,  the  matter  was  at  an  end  :  fo,  if  he 
had  pleaded,  and  the  court  had  not  given  a  day  to  the  parties  to 
prove  their  allegations,  there   likewife,  the  defendant  having  ap- 
peared, the  writ  was  complied  with,  and  the  matter  at  an  end, 
unlefs   the   court    gave  farther    time   to   verify   the    allegations; 
and  therefore  in  fuch  cafes  there  mufl  be  continuances   till  the 
verdict. 

So,  upon  a  demurrer;  or  after  a  verdl£t  given,  if  the  court  Roll.  Abr. 
give  time  to  confider  of  their  judgment,  they  mufl;  give  day  to  '^^^^n, , 
the  parties,  becaufe  they  can  determine  nothing  in  the  abfence  of  i,riie,  ^^"g. 
the  parties,  and  the  command  of  the  writ  being  complied  with  by  VdeiE\AA, 
the  defendant's  appearance,  and  the  efFecl  of  the  writ  anfwered,   ^^'^'  ^  ^■ 
It  IS  at  an  end  ;  and  the  court  can  give  time  only  trom  one  term  noc  law. 
to  another ;  for,  if  they  could  give  day  to  a  fecond  term,  they 
might  give  it  to  a  5th,  2Cth,  or  100,  and  they  would  have  power 
to  delay  ad  infinitum. 

If  a  man  declares  in  an  aftion  upon  the  ftatute  of  monopolies,  Roll.  Abr. 
as  the  king's  patentee  of  foap,   and  after  the  defendant  in  Eajier  ^^3- 
term  pleads,  that  the  king  did  not  make  any  fuch  letters  patent,  Friend  v. 
and  iflue  is  joined  thereupon,   and  day  given  to  the  plaintifi^  till  Baker,  ad* 
Mich,  term,  but  there  is  no  continuance  between  EaJler  and  2Vz-  J"''s*='^' 
nity  term,  it  is  a  difcontinuance ;  for  though  the  court  might  give 
day  to  bring  in  the  letters  patent  in  Mich,  term,  omitting  Trinity 
term,   yet  there  ought  to  be  a  continuance  between  Eajier  and 
Trinity  term  by  a  curia  advifare  vult  till  Trinity  term,  or  otherwife 
it  is  a  difcontinuance. 

In  ejeclmsnt,   if  the  defendant  at  the  day  of  nifi  prius  at  the  Roll.  Abr. 
affizes  pleads,  that  the  plaintiff  entered   into  parcel  of  the  land  f^^*   H"^» 
pendmg  the  writ,  and  the  juitices  01  niji  prnis  accept  the  plea,  and  sir  Hugh 
4ifmifs  the  jury,  though  they  do  not  give  any  day  to  the  parties.  Brown's 

4  in 
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cafe.  in  hattcoy  yet  this  Is  not  any  difcontinuance,  although  the  plea  is 

{a)  If  the  collateral;  for  the  day  of  nift  prius  and  the  day  in  bank  are  but 

found  one  day,  for  the  court  in  banco  gave  day  to  the  jurors  in  banco  nije 

againft  the  prius  jujliciarii  ad  ajfifas  venerint^  and  to  the  [a)  parties  day  is  given 

defendant,       ^^^^^  abfolutclv. 

It  IS  not  ' 

material  whethar  he  had  a  day  g'uen  loiancoor  not:  becauie  he  hath  nothing  further  to  d«  but  to  (iif-. 

charge  himfelf.     Palm.  333.     Cro.  Car.  2.36.  &  vide  Cio.jic.  ^zS. 

Roll.  Abr.  If  a  man  recovers  upon  demurrer,  or  by  default,  tsfc.  and  a  writ 
485.  Pipe  of  inquiry  of  damages  is  avi'arded,  there  ought  to  be  continuances 
KoU.  Rep.  from  term  to  term  between  the  firfl:  and  fecond  judgment,  other- 
408.  s.  c.  wife  it  will  be  a  difcontinuance ;  for  the  firfl:  Is  but  an  award,  and 
*"g  \^  c'*"  ^^^  complete  till  the  fecond  judgment  upon  the  return  of  the  writ 
it  is'heid  by  of  Inquiry  of  damages. 

the  clerks,  that  thcie  is  no  necefTity  to  have  a  continuance  entered  after  the  writ  of  inquiry  awarded  j 

•»nd  fer  Coke,  it  is  good  either  way. If  a  judgment  be  given  in  trefpafs,  or  other  fuch  action,  by 

default  or  upon  demurrer,  and  a  wrii  of  inquiry  of  damages  awarded,  returnable  the  next  t:erna,no  continu- 
ance per  idiin  dies  ftiall  be  given  to  the  defendant,  becauf;  he  is  ou{  of  court  by  his  own  default ;  fiid  to  bq 
the  conftant  couife  of  the  court  of  King's  Bench.  Roll.  Abr.  486.  But  for  this  vide  15  Co.  6.  b. 
Cro.  Eliz.  75.  144.  774.     Roll.  Rep.  jx.     Godb.  155.     Sid.  16. 

Roll.  Abr.         In  an  a£tion  of  debt  In  an  {b)  inferior  court,  if  the  defendant 

Jp,  acknowledges  the  action  at  one  court,  and  no  judgment  Is  entered 

V.  Wade,    '  at  this  court,  but  at  the  next  court  judgment  is  given   for  the 

adjudged,  plaintiff;  if  there  be  no  continuance  between  the  faid  courts,  thi§ 

*ul  ^  ^V  Is  a  difcontinuance. 

the  procefs 

in  an  inferior  court  mnft  be  returned  at  a  day  certain,  and  ought  to  be  to  the  court  as  weli  as  to  the  rfay. 

J^;^e  Cro.  Eliz.  105.    Cro.  Jac.  314.     Stile,  58.  66.  70.  122.    Cro.  Car.  254.    2Bulft.  36.    Mod.  81, 

a  Mod.  59. But,  if  a  continuance  be  npade  in  an  inferior  court  ad pruximam  curiam  ibidem  tcncndatr.y 

without  alleging  any  day  to  which  it  is  adjourned,  yet,  if  the  couit  be  to  be  held  by  cullorn,  not  at  any 
certain  day,  as  every  week,  or  de  tribui  in  tres,  3cc.   but  die  luna,  when  the  judges  thereof  pleafe,  this 

IS  a  g'lod  continuance.   Cro.  Car.  254. Iri  a  pie-powder  court  the  adjournment  was  entered  idem  die\ 

datus  f/?,  where  it  ihould  have  been  eadcm  h</ra%  yet  adjudged  good.     Moor,  455.  pi.  677. 

Cro.  jac.  If  In  an  atllon  upon  the  cafe  in  an  Inferior  court  the  defendant 

357-  Is  eflbigned,  and  hath  a  day  per  eJJ'oigne,  and  the  plaintiff  kabet.eim- 

Rowley.  dem  diem  J   at  which  day  the  defendant  being  demanded  appears 

(c)  For  this  not,  but  makes  default,  tf  habct  diem  per  defaltam  fecundum  confus- 

^     Cro.  tudinem  villce  given  by  the  court,  ^r.,  this  is  a  difcontinuance ; 

Jon,  331.  for  when  the  defendant  made  default  he  was  out  of  court,  and 

Vdv.  155.  {^c)  fo  no  day  could  be  given  to  him  ;  and  the  cuftom  alleged  can- 

"  ^'  ^^  '  "ot  help  that  which  is  againft  the  common  law. 

Hard.  504.  If  in  a  QUO  ivarratito  againft  a  corporation,  for  udiig  a  fair  and 

Attorney-  niarkct  and  taking  toll,  ^c,  Ifiue   is  taken,  whether  they  have 

Town  of  toll  by  prefcription,  or  not,  and   it   Is  found  for  the  defendants  ; 

Farnham.  the  Attorney-General  may  yet  proceed  to  take  i^ue  upon  the  reft, 

the  kFo'^Ts  ^^^  *"  ^^*^  ^^^^  °^  *^^  ^"^§  there  is  no  difcontinuance  before  judg- 

party  no  day    mCUt. 

is  given  to  him,  becaufe  he  Is  always  prefent  in  court.     Roll.  Abr.  486-7. 

Roll.  Abr.  In  an  a£lIon  after  iflue  joined,  and  a  verdl(5l  for  the  plalntifT; 
jS'fpnchi''   *^^  plaintiff  cannot  difcontinue  the  adtion  without  the  confent  oi| 
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t|ic  defendant ;  and  if  he  will  not  enter  the  judgment.,  the  defend-  flU  Stiic, 
^nt  himfelf  may  enter  it.  34f  • 

J  bid.  60. 

L?v.  48.     Mod.  1  3. Whers  there  has  been  a  difcontlnuance  after  a  fpeclal  verdift.     Latch,  2it^ 

Hetl.  3.       Cro.  Car.  575.     Salk.  178. Where  by  the  courfe  of  the  court  the  plaiutift"  may  dif- 

continue  without  motion,  paying  cofts.  StUe,  366.  Leon.  105.— —Where  afLcr  a  demurrer  hj 
leave  of  the  court,  Cro.  Jac.  317.  Cro.  Car.  195.  March,  •2.4,  Stile,  i>o.  1  3;^  306.  3C9.  3  10. 
33j.  Allen,  zo.  Sand.  2.3.  2  Sand.  74.  S.i.84.  30&.  Lev.  227.  298.  2  Lev.  1 18.  124.  Mod.4i. 
Eulf.  217. 

If  a  man  vouches  for  parcel,  and  as  to  the  refl  mates  no  anfwer,  iSE.  3. 40, 
and  the  demandant  does  not  take  advantage  thereof  by  prayer  of  Ro'i«-Abi, 
feifin,  but  fufFers  the  procefs  to  be  continued  againft  the  vouchee 
in  right  of  the  parcel,  all  is  difcontinued. 

If  the  tenant  vouches  for  all  the  demand,  and  the  procefs  upon  iSE.  3  4a 
the  voucher  is  made  for  lefs  than  it  is,  all  is  difcontinued,  ^^^^-  Abr. 

In  an  aclion  for  trefpafs  a  difcontinuance  in  parcel  is  a  difcon-  7  H.  6. 27, 

tinuance  in  the  w^hole.  ^„**"-  ^^» 

4^7- 
In  trefpafs  for  feveral  things  the  defendant  pleads  a  plea  m  bar  4  Co,  62, 

for  part,  and  does  not  anfwer  to  the  reft,  and  the  plaintiff  demurs  ^°'''  ^^P* 

generally,  the  plaintiff  fhall  not  have  judgment  againft  the  defend-  ,,  B^uirZ-Jp, 

ant  J  for  the  demurrer  was  by  intendment  upon  the  bar,  and  not  But 

for  want  of  pleading  to  the  refidue ;  for  he  ought  to  have  prayed  "'^"^  ^°'" 

judgment  upon  nil  dicit  for  it,  fo  all  is  difcontinued.  fwering  to*- 

part  all  is  difcontinued,  "vide  Brown).  228.     Carter,  51.     a  Mod.  259.     Yelv.  65.     Sid,  223. 

If  a  plea  begins  with  an  anfwer  to  the  whole,  but  In  truth  the  Salk.  179, 

matter  pleaded  is  only  an   anfwer  to  part,  the  whole  plea   is  P''  ^' 

naught,  and  the  plaintiff  may  demur;  but,  if  a  plea  begin  only  as  g^^  S^idt 

an  anfwer  to   part,  and  is  in  truth  but  an  anfwer  to  part,  it  is  a  Saik.  180. 

difcontinuance,  and  the  plaintiff  muft  not  demur,  but  take  his  P'*9-  ^-  P* 

judgment  for  that  as  by  tiil  dicit ;  for  if  he  demurs  or  pleads  over,  s.  p.'  ^°** 
the  whole  aftion  is  difcontinued. 

In  indebitatus  ajfiimpfit  the  defendant  pleaded  an  attainder  of  high  Salk.  177. 

treafon  in  difability;  the  plaintiff  replied  a  pardon,  prout  per  ex-  P'*  ^'    ^''^^' 

emplification.  itide,  &c.,  (which  was  held  good,)  ^/>^///yW/r///OT  ^  Ld.  Raym.* 

damna  fua ;  to  which  it  was  demurred  -,  and  held,  that  there  was  a  338. 
difcontinuance  by  the  mifconclufion  of  the  replication,  for  an  ill 
prayer  of  judgment  is  as  none. 

It  is  faid,  that  the  courfe  of  the  court  oi Kings  Bench  is  to  enter  Roll.  Abr. 

no  continuance  on  the  roll  till  after  iffue  or  demurrer,  and  then  ^^S- 

to  enter  the  continuance  of  ail  upon  the  back  {a)  before  judg-  continuance 

rnent.  can  never  be 

obje<3ed 
fendtnte  placlto,  for  before  judgment  It  may  be  continued  at  the  pleafure  of  the  court,  though  not  affer 

judgment  in  another  term.     Cro.  Jac.  21 1. But  at  what  time  continuances  may  be  entered,  "vUe 

Savil.  54.     Lit.  Rep.  4.     Cro.  Car.  236. 

In  debt,  the  declaration  was  of  Michaelmas  term,  and  the  plea  Salk.  179. 
roll  of  Eajler.  and  no  continuance  entered,  and  this  upon  demur-  P'-  7-. 
rer  was  (hewed  to  the  court  as  a  difcontinuance  ;  but  they  faid  padiey,  Ld. 
the  pra£lice  is  never  to  enter  continuances  till   the  plea  roll  be  Raym.  872, 
entered  up,  though  the  declaration  be  of  four  or   five  terms 
itantiing. 
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Roll.  Abr.  If  the  plaintiff  be  nonfuit,  by  which  the  defendant  is  to  recover 
487.  Like  cofts,  if  the  plaintiff  will  not  enter  his  continuances,  on  purpofe  to 
point  in        £^yg  ^.j^g  cods,  the  defendant  ftiall  be  fuffered  to  enter  them,  and  fo 

Godb.  ZIQ.  1  •  n 

Cro.  jac.      recover  his  colts. 

35-  316,  317. 

Yelv.  5, 6.        If  in  trefpafs  for  breaking  his  houfe,  and  taking  and  carrying 
Browni.        away  his  goods,  the  defendant  juftiiies  the  whole,  and  the  plaintiff 
Johnfoii  v*.     quoad  fraBioimn  domus,  and  the  taking  the  goods,  nee  non  maieriam 
Turner,        in  ea  cofitentam^  demurs  upon  the  defendant's  bar,  and  the  defend- 
adjudgcd.      ^j^j.  joins  in  demurrer  in  this  manner,  quia  placit.  pradiEi.  quoad 
fraElionem  doviuSy  and  the  taking    the   goods  fujjiciensy   &c.,  and 
thereupon  judgment  is  given,  here  is  a  dlfcontinuance  ;  for  in  the 
offer  of  the  demurrer  ex  parte  qucrentis  nothing  is  alleged  fpecially, 
but  only  quoad  breaking  of  the  houfe,  and  taking  the  goods  ;  and 
th6ugh  the  fubfequent  words  ne^:  tion  materlam  in  ea  contetitam  go 
to    all  the    matter  in  bar,  wz.  the  afportation ;  yet,   when  the 
defendant  joins  in  dem.un-er,  he  joins  but  fpecially  quoad  the  break- 
ing the  houfe,  and  taking  the  goods,  but  fays  nothing  as  to  carry- 
ing them  away. 
Yelv.  117.         If  upon  a  writ  of  error  upon    a  judgment    in  eje£lment    the 
St.  John  V.    plaintiff  affigns  for  error  the  want  of  an  original,  and  the  defend- 
adjudged,      ^nt  pleads,  that  fuch  a  day  an  original  was  delivered  to,  ^<r.,  and 
and  the        concludcs  to  the  country,  and  thereupon  the  judgment  is  reverfed  ; 
judgment      j^g^.^  jg  ^  difcontinuance  ;  for  when  the  defendant  concludes  to  the 
"f^^or  in     country  where  the  matter  of  his  plea,  viz.   the  delivery  of  the  ori- 
E.  R.  in       ginal,  was  triable  by  record,  and   the  plaintiff  does  not  reply  or 
verfedVtn    '^^"^"'^  "P^^^  defendant's  plea,  here  is  not  any  perfeft  record. 

a  wiit  of  error  here  accordingly,  &  'vide  Yelv.  i-^'S. 

IT  Co.  5, 6.       In  an  a£lion  of  trefpafs  againfl  ^.,  -S.,  and  C,  y^.  confeffed  judg- 

Roll.  Rep.  lYicnt,  and  B.  and  C.  pleaded  feverally  not   guilty,  and  feveral 

la)  By  the  "venires  were  awarded  to  try  thefe  iffues,  ^c,  but  no  day  given  to 

32  H.  8.  >^.,  and  it  was  refolved  upon  a  writ  of  error  upon  a  judgment  in 

c.  30.  dif.  if^fj^Q^   t]^at  it  was  according  to  the  courfe  of  the  court,  and  that 

ances  are    .  if  it  was  a  difcontinuance  it  was  helped  by   the  verditt  againft 

aided,  fo  J5.  and  C.  {a) 

that  there 

be  a  verdi£t  for  the  plalntift'or  defendant ;  In  the  con{lru(n:ion  of  which  it  hath  been  held,  that  if  as  to 
part  the  defendant  joins  iflue,  but  fays  nothing  as  to  the  reft,  and  this  iilue  is  found  for  the  plaintiff,  he 
fhall  have  judgment.  11  Go.  6.  b.  zLeon.  194.  Godb.  55.  Roll.  Rep.  161.  Cro.  Jac.  353, 
Hob.  187.  Golfb.  109.  Bulf.  25.  Carter,  51.  3  Lev.  39.  Salk.  179.  pi.  8.  iSo.  pi.  9.  2  Ld. 
Raym.856.  nil.  7  Mod.  24.  But,  if  the  mutter  is  pleaded  to  the  whole,  though  in  fadt  but  an  an- 
swer to  part,  this  is  a  bad  plea,  and  not  helped  by  ths  ftatute.     Hard.  331. That  dilcontinuances, 

ds  well  on  the  part  of  the  plaintiff  as  defendant,  arc  aiJed.      Cro.  Eliz.439.      Cro.  Jac.  52S 

That  difcontinuanccs,  in  inferior  courts  as  well  as  fupeiior,  are  aided,  being  within  this  ad.  Salk. 
J77.   pi.  2.  * 


*  Continuance  of  Suit  or  Process. 

}f^ccn  vecejfary.  ■  Defendant  in  cuftody  on  capias  ad  fatiifaciendum  was  difcbarged  on  a  written' 

agreement ;  above  a  year  after  new  capias  ad  j'atisfacundum  iffues  without  continuance  on  the  roll ;  it  /hall 

be  fet  afide.     Barnes,  205. On  nul  tie!  recced,  plaintiff  may  continue  the  day  for  bringing  in 

the  record.    Barnes,  84.  ■  JVhcn  r.:t — Continuance  need  not  be  entered  on  the  recoid  oi  niji prius  ^ 

therefore,  if  after  ilfuc  joined,  and  berbre  day  of  r:Ji  prius,  one  of  defendants  dies,  fuggeftlon  of  it,  and 
"venire  facias  between  plaintiff  and  fjiviving  dr  .-endant,  &  jurata  at  the  foot,  agreeable  thereto,  is  good. 
Barnes,  46;.-   -•'•Jicw  it  jhal!  be  i-»«?c-./.— When  the  trial  is  defsired,  if  ths  venire  facias  is  returned 

and 
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(QJ  Pleas  Puis  darrein  continuance, 

THE  defendant  can  regularly  have  but  one  plea,  on  which,  if  boft.  pi, 
there  be  an  ifTue  or  demurrer,  the  caufe  is  to  be  determined,  ^97-    Sa!k. 
becaufe  there  can  be  but  one  verdi£l  in  a  caufe  :  but,  if  any  new  Ld.Ra"*m, 
matter  happens  pending  the  writ,  he  may  plead  it  after  a  former  693. 
plea  pleaded,  provided  he  plead  it  before  the  next  continuance 
after  fuch  new  matter  has  happened,  which  is  called  a  plea  puis 
darrein  continuance^  becaufe  fuch  matter  being  new  it  was  not   in 
his  power  to  plead  it  when  his  former  plea  was  pleaded  ;  and  it 
would  be  hard,  becaufe  he  had  pleaded  to  preclude  him  from  an  ad- 
vantage which  he  had  not  at  the  time  of  pleading,  fince  there  was 
no  laches  in  him  ;  but  this  he  cannot  plead  after  a  continuance, 
becaufe  having  fuftered  the  former  plea  to  continue,  he  refts  upon 
it,  and  waives  the  benefit  of  any  new  matter. 

In  debt  againil  an  adminiftrator,  after  demurrer  joined,  the  Moor,  §71, 
adminiftration  was   repealed,  and  granted  to  another,  for  which  |''  ^^^°* 

I.         1    r        1  1  1    1  1111-  •       ;  •  Stonner  v, 

the  deiendant  would  have  pleaded  this  matter,  puis  darrein  con'  Gibbons, 
iinuance ;  but  it  was  refolved  not  to  be  pleadable  after  demurrer,  iStr.  493. 
though  it  might  after  an  ilTue  joined.  ^^^  Hobfsf.'cLt^. 

So,  if  a  releafe  be  given  after  the  day  of  nift  prius,  and  before  21  H.  6. 10. 
the  day  in  bank,  he  cannot  plead  it,  becaufe  there  is  a  verdi6l  ^^°*  ^°"^* 


and  filed,  the  proper  entry  is,  diat  the  jury  pomtitr  in  r-Jpecl. ;  if  it  be  not  filed,  enter  a  non  mijtt 

tre-ve  i  either  way  will  prevent  a  difcontinuance.     Rexv.  Hare  and  Man.     Stra,  266. If  proper 

continuance;  are  entered  on  the  plej-roll,  the  want  of  them  on  the  nifi  prius   roll  is  not  material. 

French  V.  Wiltftiire,  And.  67. Jf  to  declaration  of  Trinity,  there  is  imparlance  to  Michaelmas 

term,  and  defendant  procures  judge's  order  for  time  to  plead  till  the  15th  of  December,  the  imparlance 

/hall  be  continued  to  quindcn.  Mart.      Barnes,  161. At  what  Time. — If  bill  is  of  Zafter,  and 

in  Tiinity  defendant  pleads,  and  ifiue  joined,  and  paper-book  delivered  without  continuance  from 
Eafter  to  Trjnitj',  it  fliall  not  be  fet  afide  5  for  it  may  be  entered  at  any  tims  on  the  roll.  Wilkes  v. 
Wood,  2  Wilf.  Z03. 

%  Discontinuance. 

jy/iat  pall  l/e.—lt  Is  not  a  difcontinuance,  though  no  day  is  gTveB  to  the  tenants  In  dower  to  appear 
•n  the  return  of  the  writ  of  inquiry  ;  or  it  is  aided  by  ftatute  4  &  5  Ann.  c.  16.     Dobfon  v.  Dobfon, 

Ca.  B.  R.  temp.  Hardw.  19. IVhen  it  (hall  be  by  heave  of  the  Court.— 'Afler  demurrer  argued  and 

allowed  on  payment  of  cofts.  Butler  v.  Maliffy,!  Str.  76.  Henderfon  v^WiUiamfon,  Mich. 5  G.  Stra.ij6. 

The  court  may  grant   it    after   fpecial   verdidl  argued,  but  will  not  do  it  in  a  hard  adion. 

Boucher  V.  Lawfon,  Ca.  B.  R.  temp.  Hardw.  194. The  court  will  not  permit  an  executor  to  dif- 

•ontinue  in  any  cafe  where  he  has  kncivingly  brought  his  aAion  wrong,  but  on  payment  of  cofts.     Harris 

V.Jones,  3  Burr.  1451. After  judgment  on  demurrer  for  plaintiff",  and  error  brought,  plaintiff  may 

difcontinue  on  cofts  in  aftion  and  error.  Barnes,  169. Plaintiff  may  difcondnue,  though  defend- 
ant has  been  arrefted  a  fecond  time  before  difcontinuance.  Barnes,  169.— —After  judgment  on  de- 
murrer in  replevin  tor  avowant,  plaintiff  cannot  difcontlnue.  Barnes,  169.— —Rules  fhould  be  drawn 
up,  "  ■ha'^e  leave  or  be  at  liberty'"''  to  difcontinue,  not  ''  Jhall  difcontlnue."  Barnes,  170. Whe- 
ther difcontinuance  may  be  entered  without  leave  ?  ^  Barnes,  170.— Alfo,  Whether  plaintiff  in  re- 
plevin can  difcontinue  ?  ^  Barnes,  171.    [Theavowant  cannot,  though  an  adtor.    i  Str.  iiz.] 

Plaintiff  cannot  move  to  difcontinue  after  defendant  has  moved  for  judgment,  as  in  cafe  of  a  nonfuit. 
Barnes,  316.     Plaintiff"  may  enter  ml  capiat  per  breve  on  a  plea  in  abatement  without  leave,  but  not  ia 

Other  cafes.     Barnes,  457 When  it  pall  be  aided.  — \i  after  judgment  by  default  on  a  biil  againft 

an  attoiney  in  C.  B.  where  the  proceedings  are  on  a  day  certain,  the  wril  of  inquiry  is  returnable  at  a 
general  return,  it  is  a  mifconcinuance,  and  aided  by  the  ftatutes.  Launder  v.  Cripps,  Stra.  947. -i— The 
ftatute  32  H.  8.  c.  30.  extends  to  difcontinuances  made  after  verdidt ;  as,  if  the  original  procefs  is  re- 
turnable at  a  common  return,  and  the  Jcire  facias  in  error  is  returnable  at  a  day  certain,  this  difcontinu- 
ance is  aided  by  the  llatute.    Eeja  v,  Bern,  Mich.  8  C,  2.  Ca,  Bt.  R.  temp.  Hardw.  72. 

already 
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« Lutw.  already  in  tlie  caufe,  and  upon  another  plea  ;  and  therefore  ttiC 

1 143- "74-  caufe  is  determined,  fo  that  he  is  put  tO  his  audita  querela  to  hin- 
der the  execution  of  the  judgment. 
2iH.  6.  lo.       But  there  are  two  cafes  where  a  man  may  plead,  though  it  be 

Doft.  pi.  j^Qj  gfjgj  jj^g  \^^  continuance,  -viz.   outlawry,  and  the  death  of  the 

lo^   SidV'  plaintiff:  as  to  outlawry,  it  is  upon  the  prerogative  that  the  debt 

iV^'l'  itfelf  is  forfeited  to  the  king,   and  by   virtue   of  the  prerogative 

143-  i^S-  nullum  tevipus  occurit  regl^  and  therefore  he  may  plead  it  though  a 

XJ4.7. 1  74.  continuance  has  happened  after  the  outlawry  :  fo,  he  may  plead 

5 Mod.  i2.  the  death  of  the  plaintiff,  becaufe,  though  a  continuance  has  been 

*  Death  of  entered,  yet  the  continuance  is  a  nullity,  becaufe  there  was  no 

a  party  be-  plaintiff  in  being  to  whom  day  could  be  given  ;  fo,  it  may  be 

tweenver-  pleaded  if  the  plaintiff  died  after  the  day  -kX.  nlfi  prius* ^  and  before 

jjdcmei:,  the  day  in  bank;  and  the   reafon  is,  that  there   is  no  caufe  in 

not  to  beer-  court,  for  no  judgment  can  be  given  for  a  perfon  who  is  not  in 
jor,  proviJ-  ^^  tiaturoy  and  if  it  be  given  it  is  erroneous  ;  and  if  the  plain- 

ed judgment  -11  r      1  1  1  r  t   •     '/T* 

baentered  tiff's  attorney  will  traverfe  the  plea,  he  cannot  fay  the  plamliii 

withiQ  two  comes  ji^r  attorn.,  becaufe  that  would  be  to  forejudge  the  matter 
XTcL.z  ^"  ^^^^  '  ^"^  '■^'-  ^^torney  by  his  name,  viz.  J.  S.  venit  pro  magijlro 
c.  8.  fuo  tf  diaty  may  appear,  and  fo  traverfe  it. 

jj  E.  4. 1-.        But  a  releafe  m.ay,  it  feems,  be  pleaded,   though  there  have 
been  imparlances  between,  becaufe  there  is  no  continuance  of  a 
former  plea  pleaded  ;  and  by  the  libertas  loquendi  the  defendant 
has  time  given  to  plead  what  makes  moft  for  his  advantage. 
*H.  6.  »3.        But,  if  the  writ  be  only  abateable,  as,  if  the  plaintiff  be  made  a 
+"c«tai       knight  t,  or  the  plaindff  being  feme  ible  takes  a  hufband,  this  muft 
fuits  not  to    be  pleaded  after  the  laft  continuance,  otherwife  he  depends  on  his 
be  abated  for  j^rft  plea^  and  waives  the  benefit  of  his  new  matter:  but  it  cannot 
tof'^km-h"     ^^  pleaded  between  the  day   at  ttift  prius   and  the  day  in  bank, 
Itood.  "         becaufe  there  has  been  a  trial  in  the  fame  caufe  before. 
4H.  6.  c  4. 

Hob.  5.  But,  if  the  lelFor  of  the  plaintiff  dies,  this  cannot  be  pleaded 

puis   darrein  continuance^   becaufe   the   right  is   fuppofed  in   the 

leflee. 

J5I:.  4.  The  pleas  of  this  kind  are  twofold,  viz.  in  abatement  and  in 

A*F    6fi      ^^^  '  ^^  ^"5^  thing  happens  pending  the  writ  to  abate  it,  this  may 

s  Lutw.  *     bs  pleaded  puis  darrein  continuance  though  there  is  a!  plea  in  bar, 

1143.  for  this  can  only  waive  all  pleas  in  abatement  that  were  in  being 

at  the  time  of  the  bar  pleaded,  but   not  any  fubfequent  matter : 

but,  though  it  be  pleaded  in  abatement,  yet  after  a  bar  is  pleaded, 

it  is  peremptory,  as  well  on  demurrer  as  on  trial,  becaufe,  after  a 

bar  pleaded  he  has  anfwered  in  chief,  and  therefore  can  never  have 

judgment  to  anfwer  over  ;  fo,  it  may  be  pleaded  in  bar :  but,  as 

to  the  manner  of  its  being  pleaded  in  bar  or  abatement,  herein  it 

is  to  be  obferved,  that  in  the  firfl  cafe  ft  r?iufl  be  pleaded  quod  breve 

cajptur^  and  in  the  other  quod  acliznem  ulterius  manutenere  non  debety 

and  not  that  the  former  inqueft  (hould  not  be  taken,  becaufe  it  is 

a  fubftantive  bar  in  itfelf,  and  comes  in  the  place  of  the  former^ 

and  therefore  muft  be  pleaded  to  the  action. 

Bro.  Conti-        There  can  be  but  one  plea  puis  darrein  continuance,  that  thtf 

■uoace,  40.  plaiLitiff  may  uot  be  delayed  cd  irifinitum^  for,  if  he  made  a  fecond 

change 
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jt^ange  he  might  make  a  third,  and  fo  in  infinitum  :  but  fome  have  Fit?.  Con- 
held,  that  he  might  plead  an  outlawry  after  the  lad  continuance,  tmuance,  j, 
becaufe  nullum  tempus  occurrit  regi ;  but  qu<£re  whether  the  fubject 
(hall  after  plea  puis  darrein  coniinuaiice  partake  of  the  prerogative, 
or  whether  it  fiiall  be  prefumed,  after  fuch  trifling,  that  it  is  fri- 
rclous  and  untrue,  and  therefore  to  be  rejected. 

If  a  matter  happens  after  plea  pleaded,  and  before  iflue  joined,  B-o.  Cont!- 
it  (hall  be  pleaded  to  be  done  pending  the  writ ;  but,  if  it  happen  ""„"«  V 
after  iflue  joined,  ItihzWhc  ■^Itzdtd.  p^fi  ultiinam  coniinuationem. 

If  the  plaintiiF  releafe  to  the  defendant  after  the  award  of  the  Bio.  Cond- 
nift  priusy  and  at  the  day  of  nifi  prius  the  jury  remain  propter  de-  "nance,  30, 
JeEluWy  the  defendant  may  plead  it  the  day  in  bank ;  l^ecaufe  the 
caufe  was  not  determined  by  the  jury,  and  therefore  he  is  at  liberty 
to  plead  it  at  any  other  day  of  continuance  ;  and  it  may  be  tried 
by  the  jury,  when  they  appear. 

If  the  plaintiff,  after  a  writ  of  inquiry  awarded,  releafe  to  the  *  By  thT» 
defendant,  he  cannot  plead  this  releafe  at  the  day  in  bank ;  be-  ^'^'-'^'^  the 
caufe  there  is  no  day  given  him,  and  judgment  is  already:  but,  if  plaintiffs 
the  plaintiff  dies,  fuch  death  may  be  pleaded  ;  becaufe  there  is  no  defendant, 
.perfon  in  court  for  whom  judgment  can  be  given;  but  now  by  the  y^*"'"^  J^^** 
Z  W.  3.  c.  1 1,  the  executors,  ^c,  may  have  zfcii-efac.  on  fuch  an  furviving, 

intetloCUtOry  judgment  *.  ftall  not  abate  the  fuit. 

Time  and  place  muft  be  laid  in  this  as  in  other  pleas,  and  it  Doft,  pi. 
inuft  have  the  fame  certainty  with  other  pleas.  .„      ,,       ,^9^- 

'  ^  Allen,  66.     2.  Lutw.  I143. 

It  is  no  good  plea  to  fay  puis  darrein  continuance  fuch  a  thing  5  Mod.  14. 
happened,  but  it  ought  to  be  preclfe  in  the  day.  ^^''"  **^* 

One  may  plead  puis  da^rrein  continz/ance,  that  the  plaintiff  brought  Comb.  357* 
^  fecond  aftion  for  the  fame  caufe,   and  recovered,  though  he 
might  have  pleaded  the  former  in  abatement  to  the  fecond. 

Plea  puis  darrein  continuance  put  in  at  the  affizes  muft  be  certified  a  Mod.  307, 
as  part  of  the  record,  and  cannot  be  then  tried. 

If  after  a  plea  in  bat  the  defendant  pleads  a  plea  puis  darrein  Saik.  178, 
tontinuancey  this  is  a  waiver  of  his  bar,  and  no  advantage  fhall  be  P'-  5* 
taken  of  any  thing  in  the  bar  f.  6^3   B^^^ 

T.  Palmer,  ^  'viie  Hob.  81 -j-  A  plea  fun  darrnn  cont\r.uar.ce  muft  be  verified,  or  it  will  be  izX 

a<rde.     Martin  t.  Wjvill,  Sera.  492. If  on  an  imparlance  to  next  term,  plaint'.ff  gives  a  releafe  to 

defendant  in  the  mean  time,  he  may  plead  the  releafe  in  bar  as  an  original  plea,  as  it  is  before  iiTue  ;  but, 
if  after  iflue  joined,  it  muft  be  pleaded  puh  darrein  ccr.t-.Kuarie.  Price  v.  Kenrick,  Fort.  3  ;8.— //  can- 
aot  be  rejected  by  the  court  if  it  be  nierijied  by  o£idafit ;  and  they  cannot  determine  whether  it  is  a  goo4 
plea  or  not,  buc  on  demurrer.     Pars  v.  Salkeld,  2  Wilt.  137. 

{It  feems  dangerous  to  plead  any  matter  puis  darrein  ccntinu'   Cro.  ITa* 
dnce,  unlefs  you  be  well  advifed,  becaufe  if  that  matter  be  determin-  ^9' 
ed  againfl  you,  it  is  a  confeflion  of  the  matter  in  iffue,  and  no  ni/i 
prius  {hall  be  granted.     And  the  plea  put  in  cannot  be  amended  Velv.  i3i. 
after  the  affizes  are  over  :  but  it  may  during  the  affi3es  be  amended  ^'^^^^  ^5** 
before  the  judge  of  niji prius. 

It  is  in  the  breaft  of  the  judge  at  niji prius  whether  he  will  ac-  IHd. 
cept  of  fuch  plea  or  not,  ;.  e.  whether  he  will  or  will  not  proceed  ^  ^^°'^-  '°7' 
in  the  trial,  therefore  the  party  ought  to  make  it  appear  to  the  tha^fhe 
judge  that  it  is  a  true  plea  j  yet  the  plaintiff  h  not  to  reply  to  this  jud^?  \% 
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plea  at  the  affizes,  for  the  judge  has  no  power  to  accept  of  fucK  tt^ 
plication,  nor  to  try  it,  but  only  to  return  the  plea  as  parcel  of  the 
record  of  ni/i  prius;  and  if  the  plaintiff  demur,  it  cannot  be  argued 
there. 
.554.    aWilf.  137. 

A  plea  puis  darrein  continuance  may  be  pleaded  after  the  jury 
are  gone  from  the  bar,  but  not  after  they  have  given  their  ver* 
dia. 

There  are  feme  pleas  which  may  be  pleaded  at  nifi  prius  that 
cannot  properly  be  termed  pleas  puis  darrein  continuance,  becaufe 
the  matter  pleaded  need  not  to  be  exprefsly  mentioned  to  have 
happened  after  the  laft  continuance. 

As  in  trefpafs,  after  ifllie  joined,  the  defendant  may  plead  that 
the  plaintiff  was  outlawed  of  felony,  without  faying  after  the  laft 
continuance.  So,  he  may  in  like  manner  plead  that  the  plaintiff 
was  covert  the  day  of  the  writ  purchafed,  though  he  cannot  plead 
that  the  plaintiff  took  baron  pending  the  writ,  without  pleading 
it  after  the  laft  continuance. — The  diverfity  feems  to  be  becween 
fuch  things  as  difprove  the  writ  in  fa£l,  and  fuch  as  difprove  it 
in  law. 

The  laft  continuance  where  fuch  plea  is  pleaded  at  the  affizes, 
is  the  day  of  the  return  of  the  venire  faciasy  from  whence  the  plea 
is  continued  by  the  award  of  the  dijlringas  or  habeas  corpus  till  the 
next  term  7uji  prius ^  Sec, 

If  the  matter  of  the  plea  arife  by  deed,  it  ought  to  be  pleaded 
with  71  prof  erf . 

The  form  of  the  plea,  if  at  the  affizes.  Is  as  follows :  *'  And 
*'  now  at  this  day,  that  is  to  fay,  iffc.  comes  the  faid  C.  D.  by 
"^  R.  H.  his  counfel,  and  fays,  that  the  faid  A.  B.  ought  not  fur- 
**  ther  to  maintain  his  a£lion  againft  him  the  faid  C.  D.  becaufe 
<'  he  fays  that  after  the  day  of  laft  paft,  from  which 

**  day  until  the  day  of  in  Alich.  term  next,  (unlefs 

**  the  juftices  of  our  lord  the  king,  affigned  to  hold  the  affizes  of 
"  our  lord  the  king  in  and  for  the  county  of  C,  fnould  firft  come 
*'  on  the  day  of  at  B.  in  the  faid  county  of  C.)  the 

**  adlion  aforefaid  is  continued,  to  wit,  on,  &c.  at,  t5V.  the  faid 

*^  A.  B.  by  his  deed  dated,  tsV.  did  releafe." And  to  fhew  the 

particular  matter,  and  conclude,  *'  And  this  he  is  ready  to  verify, 
**  wherefore  he  prays  judgment  if  the  faid  A.  B.  ought  further 
**  to  maintain  this  action  againft  him,"  ^c. 

"Where  a  plea  is  certified  on  the  back  of  t\\c  po/iea,  and  the 
plaintiff  demurs,  if  the  defendant  on  the  expiration  of  a  rule  given 
for  him  to  join  in  demurrer,  refufes  to  do  fo,  the  plaintiff  may 
Cgn  judgment.] 
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j^raemunire. 


(A)  What  OfFenccs   come  under  the  Notion  of  a 
Prxmunire. 

(B)  Of  the  Punifhment  therein. 


(A)  What  Offences  come  under  the  Notion  of  a 
Praemunire. 

THE  oiFences  coming  under  the  notion  of  a  {a) pramuulre,  or  Hawk.P.C. 
for  which  the  party  incurs  a  pramufiire,  are  reduced  by  Ser-  ^-  ^9- 
jeant  Hawkins  to  the  following  particulars  :  from°he  ' 

word  in  the  writ,  which  is  ufed  for  pramonere.     Co.  Lit.  129.     3  lail.  120. 

i.  The  offence  of  making  ufe  of  papal  bulls  is  made  z  pramu-  Vid.  Reg. 
n'tre^  by  many  ancient  as  well  as  later  ftatutes,  to  which  purpofe  54- 
it  is  enaded  by  25  E.-^.  Jl.6.  §  4.  called  the  ftatute  of  provifors,  ^  ^"^'  "^* 
"  That  whoever  fhall,  by  a  papal  provifion,  difturb  any  patron  to 
*'  prcfent  to  a  benefice,  k^c,  fhall  be  fined  and  imprifoned  till  he 
*'  make  full  renunciation.  And  it  is  further  enadlsd  by  25  E.  3, 
*'  Ji.  5.  c,  11,  that  if  any  one  purchafe  a  provifion  of  an  abbey  or 
*'  priory,  he  (hall  be  out  of  the  king's  prote£l:ion  ;  and  by  38  -5'.  3. 
*^  Jl.  1.  c.  I,  and  12  Rich.  2.  f.  15.  and  i-i^  Rich.  2.  jl.  2.  c.  2. 
*'  that  whoever  fhall  accept  a  benefice,  contrary  to  25  E.  3.  y?.  5. 
*'  (hall  be  banifhed  ;  and  by  13  Rich.  2.  Jl.  2.  c.  3.  that  whoever 
*'  fliall  bring  a  fentence  of  excommunication  againft  any  perfon 
*'  for  executing  the  fald  llatute  of  25  E.  3.  Jl.  5.  fliall  fufFer  pain 
*'  of  life  and  member;  and  by  16  Rich.  2.  c.  5.  that  whoever 
*'  fhall  purchafe  or  purfue,  or  caufe  to  be  purchafed  or  purfued, 
<*  in  the  court  of  Rome  or  elfewhere,  any  tranllations,  procefi"es, 
**  fentences  of  excommunication,  bulls,  inflruments,  or  other 
«  things  contrary  to  the  tenor  of  that  ftatute,  which  touch  the 
*<  king,  againft  him,  his  crown,  his  regality,  or  his  realm,  or  bring 
*'  them  within  this  realm,  or  receive  them,  t^c.  fhall  be  out  of 
<'  the  king's  protedion  -,  and  their  lands  and  tenements,  goods 
"  and  chattels,  forfeited  to  the  king,  and  they  fhall  be  attached 
*'  by  their  bodies;  and'by  2 //.  4.  c.  3.  that  whoever  fliall  pur- 
*«  chafe  from  Ro77ie  a  provifion  of  exemption  from  ordinary  obe- 
*'  dience ;  and  by  2  H.  4.  c.  4.  that  whoever  fhall  put  in  execu- 
<*  tion  bulls  purchafed  by  thofe  of  the  order  of  Cijieaux,  to  be  dif- 
«  charged  of  tithes,  (hall  incur  the  like  penalty.     They  are  further 

Vol.  V.  i  i  «  reilrained 
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(j)  Yet  it  "  reftraineil  by  6  if.  4.    c.  i.  7  iiT.  4.    c.%.    9H.  4.   <r.  8.    and 

hath  beei  «  3  i/.  5.  y?.  2.  f.  4.  by  whicli  the  ftatutes  above  mentioned  are- 

the  aUeging  **  cuforced  and  explained  ;  and  it  is  further  enabled  by  23  H.  8. 

an  ancient  *'  c.  2.  §22,  that  whoever  fliali  fue  for  or  execute  any  licence, 

bulim  order  («  difpenfation,  or  faculty  from  the  fee  of  Rome;  and  by  28  H.  8. 

InotVr"  "  <-''  16."  (by  which  all  bulls,  briefs,  ^c.  heretofore  obtained  from 

princ-pai  E.ome  are  made  void)  "  that  whoever  fliall  [a)   ufe,  allege,  or 

^Theleon  to  "  p'^^^d  the  fame  in  any  court,  unlefs  they  are  confirmed  by 

grounra  *'  that  ftatutc,  or  afterwards  by  the  king,  ihall  incur  the  like 

title,  vyith-  «  penalty." 

out  claim- 
ing any  tiling  from  the  bull  itLif,  is  not  within  this  ftatute.     2  Lev.  251. 

Davis, S4.  By  the  iiEliz.  c.2.  thofe  who  purchafe  any  bull,  Ifjc.  from 
Roj/ie,  are  guilty  of  high  treafon.  But,  as  thofe  ancient  ftatutes 
continue  ftill  in  force,  it  is  in  the  eledlion  of  the  crown  to 
proceed  either  upon  them  or  13  E/iz.  c.2.  Alfo,  by  the  faid 
itatute  of  13  E/iz.  c.  2.  the  aiders,  comforters,  and  maintainers 
of  fuch  offenders,  after  the  offence,  to  the  intent  to  uphold  the 
faid  ufurped  power,  incur  tl  prxinunire. 

Secondly,  The  derogating  from  the  king's  common  law  courts, 
is  faid  to  have  been  an  high  offence  at  common  law,  and  is  made 
z prxmunire  by  many  ancient  ftatutes;  for  by  27 -E.  3.  r.  i.  of 
provifors,  "  If  any  fubjedl  draw  any  out  of  the  realm  in  plea, 
"  whereof  the  cognizance  pertains  to  the  king's  court,  or  of  things 
"  whereof  judgments  be  given  in  the  king's  courts,  or  fue  in  any 
"  other  court  to  defeat  or  impeach  the  judgments  given  in  the 
"  king's  courts,  he  Ihall  be  warned  to  appear,  ^c.  in  proper  per- 
**  fon,  at  a  day  containing  the  fpace  of  two  months,  at  which  if 
<*  he  appear  not,  he  and  his  proftors,  i^c.  (hall  be  put  out  of  the 
<'  king's  protedion,  his  lands  and  chattels  forfeited,  his  body  im- 
*<  priloned,  and  ranfomed  at  the  king's  will,"  Is'c. 

And   by   16  Rich.  2.  c.  5.  <'  Both  thofe  who  (liall  purfue,  or 

*'  caufe  to  be  purfued  in  the  court  of  Rome^  or  elfewhere,  any 

"  proceiTes,   or  inll:ruments,  or  other  things  whatfoever  which 

**  touch  the  king,  agaitift  his  crown  and  regality  or  his  realm, 

"  and  alfo   thofe   who   fhall  bring,  receive,  notify,  or  execute 

*'  them,  and  their  abettors,  l^c.  fhall  be  put  out  of  the  king'$ 

"  protettion." 

iBulf,  299.       In  the  conftruction  of  thefe  ftatutes  it  hath  been  holden,  that 

Cro.  iac?^    certain  commiflioners  of  fewers,  for  fummoning  one  before  them 

336.  ^vho  had  got  a  judgment  at  law,  and  imprifoning  him  till  he  would 

releafe  it,  were  guilty  of  a  pra:mumre. 
Hawk.P.c.  Alfo,  fuits  in  the  admiralty  or  ecclefiaftical  courts  within  the 
and^theau.'  ''^^Im,  for  matters  which  upon  the  face  of  the  libel  itfelf  appear  to 
thoritics  belong  only  to  the  cognizance  of  the  temporal  courts,  are  faid  to 
there  cited,  be  within  i6  Rich.  2.  c.  5.  by  force,  of  the  words,  or  elfewhere. 
^,•2  dti"^"^  And  it  hath  been  formerly  holden,  that  even  fuits  in  a  court  of 
Court' of  equity,  to  relieve  againft  a  judgment  at  law,  are  within  the  danger 
Chancery,  of  thefe  ftatutes,  efpecially  if  they  tend  to  controvert  the  very 
point  determined  at  law,  or  to  relieve  in  a  matter  reiievable  at 
law. 

Thirdly, 
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Thirdly,  Appeals  to  Rome  are  made  pr^munirts  by  24  Jfj  8. 
c.  12.  and  2^H.S.  c.  19.  by  which  it  is  enacled,  "  that  fuch 
**  appeals  as  formerly  were  made  to  Romef  fhall  be  made  from 
*'  henceforth  to  Chancery." 

Fourthly,  The  exercifing  the  jurlfdifllon  of  a  fuffragan  without 
the  appointment  of  the  bifhop  of  the  diocefe,  is  made  2.  pramunire 
by  26  H.  8.  c.  14.  which  fets  forth  at  large  how  fufFragans  are  to 
be  nominated,  isfc. 

Fifthly,  By  25  //.  8.  c.  20.  *'  If  a  dean  and  chapter  refufe  to 
**  ele£l  one  named  in  the  king's  letter  for  a  biflioprick,  and  to  cer- 
**  tify  fuch  eledlion  to  the  king  within  twenty  days  after  the  li- 
**  cence  fiiall  come  to  his  hands,  or  if  any  archbifhop  or  bifliop 
"  after  fuch  eleftion  (or  nomination  by  the  king  in  default 
*'  thereof,  &c.)  refufe  to  confirm  and  confecrate  within  twenty 
*'  days  the  perfon  fignified  to  them  by  the  king's  letters  patents, 
**  they  incur  a  pnemunire" 

Sixthly,  Maintaining  the  Pope's  power  is  made  a  pr^mumre  by 
5  EUt..  c.  I. 

Seventhly,  By  13  Eliz.  c.  7.  **  If  any  one  fliall  bring  into  the 
**  realm,  i^c.  any  agrnis  Del,  crofles,  pictures,  beads,  or  fuch  like 
**  fuperftitious  things,  pretended  to  be  hallowed  by  the  Bifhop  of 
**  Rome,  8cc.  and  fhall  deliver  or  offer  the  fame  to  any  fubje6t  to 
**  be  ufed  in  anywife ;  or  if  any  one  fliall  receive  the  fame  to 
*'  filch  intent,  and  not  difcover  the  offender,  ^V.,  or  if  a  juftice 
'*  of  peace,  having  any  offence  in  that  a£t  declared  to  him,  do  not 
**  within  fixteen  days  declare  it  to  a  privy  counfellour,  he  incurs  a 
*'  pramumre." 

Eighthly,  By  the  27  Eliz.  c.  2.  "  Sending  relief  to  any  Jefuit, 
"  femihary  prieft,  or  college  of  priefls  or  Jefuits  beyond  the  feas, 
*'  or  to  one  not  returning  out  of  fuch  college  into  England^  fhall 
**  incur  z  pratnunire." 

Ninthly,    Perfons  refufing  to  take  the  oaths,  incur  z  pr^mu?nre  Vent.  171; 
by  feveral  ftatutes,  as  i  Eliz.  c,  i.  and  5  Eli-z.  c.  i.  and  3  Jac.  i.  ^^y^-  ^iz* 
c.  4.  and  7  Jac.  I.  c.  6,  and  i  W.  t^  M.  &c.  c.  i.  zKeb. 825. 

[But  fee  ft.  3tG.  3.  c.  31.3 

Tenthly,  By  the  6  Ann.  c.  7.  it  is  ena6led,  *'  That  if  any 
**  perfon  fhall  malicioufly  and  directly,  by  preaching,  teaching, 
*'  or  advifed  fpeaking,  declare,  maintain,  and  affirm,  that  the  prc- 
"  tended  Prince  of  Wales  hath  any  right  or  title  to  the  crown  of 
"  thefe  realms  ;  or  that  any  other  perfon  or  perfons  hath  or  have 
**  any  right  or  title  to  the  fame,  otherwife  than  according  to 
"  1  IF.  &  M.  c.  2.  and  2  W.2-  c.  2.  and  the  acts  then  lately 
**  made  in  England  and  Scotland  mutually  for  the  union  of  the 
**  two  kingdoms ;  or  that  the  kings  or  queens  of  this  realm  with 
"  the  authority  of  parliament  are  not  able  to  make  laws  to  limit 
♦*  the  crown  and  the  defcent,  ^c.  thereof,  fhall  incur  a  prsmunire." 

[By  the  flatute  i  is'  2  P.  iff  M.  c.  8.  to  molefl  the  poficiTors  of 
abbey  lands  granted  by  parliament  to  Henr^znA  Edward  the  fixth, 
is  a  pramiinire. 

So  likewife  is  the  offence  of  acting  as  a  broker  or  agent  in  any 
ufurious  contract,  where  above  ten  per  cent,  intereft  is  taken,  by 
flat.   13  Eliz.  c,  10. 

li  2  To 


4S4  Ipcacmunire, 

To  obtain  any  flay  of  proceedings,  other  than  by  arreft  of 
judgment  or  writ  of  error,  in  any  fuit  for  a  monopoly,  is  likewife 
^ prt£tmimr€y  by  flat.  21  Ja.  i.  r.  3. 

To  obtain  an  exclufive  patent  for  the  fole  making  or  importation 
of  gunpowder  or  arms,  or  to  hinder  others  from  importing  them, 
is  alfo  a  pramumre  by  two  ftatutes ;  the  one  16  Car.  i.  r.  21.  the 
other  I  Ja.  2.  c.  8. 

On  the  abolition,  by  flat.  12  Car.  2.  c.  24.  of  purveyance,  and 
the  prerogative  of  pre-emption,  or  taking  any  victual,  beafl:s,  or 
goods,  for  the  king's  ufe,  at  a  ftated  price,  without  confent  of 
the  proprietor,  the  exertion  of  any  fuch  power  for  the  future  was 
declared  to  incur  the  penalties  oi pramunlre. 

To  affert,  malicioufly  or  unadvifedly,  by  fpeaking  or  writing, 
that  both  or  either  houfe  of  parliament  have  a  legiflative  authority 
without  the  king,  is  declared  a  pra-mwiire  by  flat-  13  Car.  2.  c.  i. 

By  the  habeas  corpus  a6l,  31  Car.  2.  c.  2.  it  is  a  pramuriire,  and 
incapable  of  the  king's  pardon,  befides  other  heavy  penalties,  to 
fend  any  fubje6t  of  this  realm  a  prifoner  into  parts  beyond  the  feas. 

By  6  Ann.  c.  23.  if  the  aflembly  of  the  peers  in  Scotland^ 
aflemblcd  to  ele£l  their  fixteen  reprefentatives  in  the  Brltijh  par- 
liament, fhall  prefume  to  treat  of  any  other  matter  fave  only  the 
cle£l;ion,  they  incur  the  penalties  oi  z  prtemumre, 

Thetlatute  6G.1.  r.  18.  (enabled  the  year  after  the  Souih-Sea 
project,)  makes  all  unwarrantable  undertakings  by  unlawful  fub- 
fcriptions,  then  commonly  known  by  the  name  of  bubbles,  fubjedt 
to  the  penalties  of  a  pramimire. 

The  ftat.  12  G.  3.  c.  \\.  fubjedls  to  the  penalties  of  the  ftatutc 

o^  pramimire,  all  fuch  as  knowingly  and  wilfully  folemnize,  affift, 

or  are  prcfent  at,  any  forbidden  marriage  of  fuch  of  the  defcend- 

ants  of  the  body  of  King  George  II.  as  are  by  that  a6l  prohibited  to 

contrail  matrimony  without  the  confent  of  the  crown. 

Degge,p.i.        It  is  faid,  that  if  the  bifliop  take  upon  him  to  vifit  a  donative, 

j'infV.  122.  ^^^  deprive  the  incumbent,  he  runs  himfelf  into   the  danger  of 

Bf.  Prjemu-    z  pramunlre.     And  in  fuch  cafe  was  BarloiVy  Bifhop  oi  Bath  and 

niie,  pi.  21.   I^ells^  in  the  reign  o{  Edward  the  6th,  who  was  forced  to  obtain  a 

pardon  for  having  deprived  the  Dean  of  Wel/s,  the  deanery  being 

a  donative  by  letters  patent  from  the  king.] 

(B)   Of  the  Punlfhment  therein. 

Tiyr  OST  of  the  ftatutes  of  praemunire  refer  the  punlfhment  to 

-^■^    \  6  Rich.  2.  r.  5.  which  ena£ls,  "  That  thofe  who  ofFend 

**  againft  the  purport   thereof  fhall  be  put  out  of  the  king's  pro- 

"  te£lion,  and  their  lands  and  tenements,  goods  and  chattels, 

<'  forfeited  to  our  Icrd  the  king;  and  that  they  be   attached  by 

*'  their  bodies  if  they  may  be  found,  and  brought  before  the  king 

"  and  his  council,  there  to  anfwer  to  the  cafes  aforefaid  ;  or  that 

**  procefs  be  made  againft  them  by  pramuttii-e  facias ^  in  manner  as 

'*  is  ordained  in  other  ftatutes  of  provifors." 

Co.  Lit.  The  judgment  \r\  pramunire  at  the  fuit  of  the  king,  againft  tliC 

Tinft.'*!*?.  <lef'^"dant;  being  in  prifon,  is,  that  he  fliaU  be  out  of  the  king's  pro- 

2i8.  '      *  I?  te(^ioni 


te£lion ;  and  that  his  lands  and  tenements,  goods  and  chattels,  a  Hawk, 
(hall  be  forfeited  to  the  king ;  and  that  his  body  fhall  remain  in  ^*  9;  . 
prifon  at  the  king's  pleafure  :  but,  if  the  defendant  be  condemned  ^*  ^ 
upon  his  default  of  not  appearing,  whether  at  the  fuit  of  the  king 
or  party,  the  fame  judgment  fliall  be  given  as  to  the  being  out  of 
the  king's  protetiion  and  the  forfeiture  ;  but  inftead  of  th^  claufe, 
that  the  body  fhall  remain  in  prifon,  there  fliall  be  an  award  of  a 
capiatur. 

As  the  above-mentioned  flatute  i6  Rich,  2.  c.  5.  exprefsly  faith, 
that  fuch  offenders  Ihall  be  put  out  of  the  king's  proteclion ;  and 
alfo  the  flatute  of  25  E.  3.  JJat.  5.  c.  22.  had  farther  added,  that 
any  one  might  do  with  a  purchafer  of  the  provifions  therein  pro- 
hibited, as  with  the  king's  enemy ;  and  that  he  who  fhould  offend 
againfl  fuch  an  one  in  body,  lands,  or  goods,  fhould  be  excufed  ; 
it  was  formerly  holden,  that  a  perfon  attainted  in  a  pramunire  Co.LImj©. 
might  lawfully  be  llain  by  any  one,  as  being  the  king's  enemy  and  ^2^^-  ^^' 
out  of  the  protection  of  the  laws  ;  but  the  later  opinions  feem  to  ^ro.  Cor. 
have  difapproved  of  this  feverity  ;  and  it  is  now  exprefsly  enabled  197- 
by  5  Eliz.  c,i.  §  2T,  22.  "  That  it  fliall  not  be  lawful  to  kill  any  J'"''"  '59- 
"  perfon  attainted  in  z  pratnunirey  faring  fuch  pains  of  death  or 
**  other  hurt  or  punifhment,  as  heretofore  might  without  danger 
**  of  law  be  done  upon  any  perfon  that  fhall  fend  or  bring  into 
*'  the  realm,   or  within  the  fame  fliall  execute  any  procefs,  ^c. 
"  from  the  fee  of  Rome." 

It  is  clearly  agreed,  that  a  perfon  attainted  in  a.  pramufiire  can  C0.Lit.15o. 
bring  no  (a)  action  whatfoever;  neither  is  it  fafe  for  any  one,  ('')Whetner 

1         °-         )■  1  •,  ,;x      •        1  •  -1  r  he  IS  entitled 

knowmg  nun  to  be  guilty,  to  [I?)  give  him  any  aid,  comfort,  or  ^^  f^rety  of 

relief.  the  peace. 

Hawk.  p.  C. 
c.  19.  §  47.  {i>)  That  it  feems  doubtful  whether  there  can  be  any  acceflaries  in  framunire,  vide  Stamf. 
p.  C.  44.     Plow.  97. 

It  hath  been  refolved,  that  a  flatute,  by  appointing  that  an  Vent.  173, 
offender   fhall  incur   the  penalty  and  danger  mentioned  in   the 
16  Rich.  2.  c.  5.  does  not  confine  the  profecution  for  the  offence 
to  the  particular  procefs  thereby  given. 

It  is  holdc;n,   that  the  llatutcs  oi prieinuniye  which  give  a  gene-  Co. Lit. r 30. 
ral  (c)  forfeiture  of  all  the  lands  and  tenements  of  the  offender,  tOWbet.her 

,        1         .    .      1       J     •      ^    -I        ,,  tne  forfeit- 

extend  not  to  lands  in  tail.    ■'  ^^^^f 

lands,  &c.  fliall  relate  to  the  time  of  the  offence,  or  only  to  that  of  the  judgment,  ^.  et  ■vidt  Cio.  Car. 
172.     Jon  217. 

It  hath  been  adjudged,  that  a  pardon  of  all  mifprifions,  tref.  Cro.  Jac. 
paffes,  offences,  and  contempts,  will  pardon  z pramunire.  ^^r'w 

The  defendant  in  a  pratminire  mufl  regularly  appear  in  perfon,  sinft.  125. 
whether  he  be  a  peer  or  commoner,  unlefs  he  is  difpenfed  with  by 
fome  writ  or  grant  for  that  purpofe;  though  in  the  cafe  o{[d)  Sir  {d)  i  Roll. 
Anthony  Mildmay  he  was  allowed  to  plead  a  pardon  to  ■& pramnnire  ^^P-  190- 
by  attorney:  bvc  (f)  it  has  been  thought,  that  there  was  fome  ^(^^l^\l^ 
claufe  to  this  effedi  in  the  pardon.  P.  c.  »73. 

Upon  an  indictment  of  z  prtzmunire^  a  peer  of  the  realm  fhall   12  Co.  92. 
not  be  tried  by  his  peers.  -  ^-  ^'«'* 

113  Upon 
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aLd.Raym. 
1361.  The 
King  V. 
Cawood, 
Stra.  472. 


Praemunire* 

upon  an  information  on  the  ftatutc  6G.  j.  c.  18.  for  fetting 
up  a  bubble  called  the  North  Sea,  it  was  determined,  that  the 
court  was  not  obliged  by  that  a£l  to  give  the  whole  judgment,  as 
in  cafe  of  a  pr^smunirey  againft  the  defendant,  but  only  fuch  parts 
of  it  as  in  their  difcretions  they  fhould  think  fit ;  and  accordingly 
a  fine  of  5  /.  was  fet  on  the  party  convi£led,  and  judgment  that 
he  fhould  remain  in  prifon  during  the  king's  pleafure. 


i&rerogati^e. 


yiJeitmr.  ip  REROGATIVE  is  a  word  of  large  extent,  including  ail  the 

Prero.  c.  I.  J"^  rights  and  privileges  which  by  {a)  law  the  king  hath,  as  head 

[By  the  ^  ^"^  chief  of  the  commonwealth,  and  as  intrufted  with  the  execu- 

word  lire-  tion  of  the  laxvs. 

rogativewe 

ufually  underftand  that  fpec'ial  pre-eminence  which  the  King  hath,  over  and  above  all  other  perfons,  apd 
out  of  the  ordinary  courle  of  the  common  law,  in  right  of  his  royal  divinity.  It  fignines,  (in  its  etymo- 
logy from  prte  and  rcgo),  fomething  that  is  required  or  demanded  before,  or  in  preference  to,  all  others. 
i\nd  heuce  it  follows,  that  it  mull  he  in  its  nature  Angular  and  eccentrical  ;  that  it  can  only  be  applied  ta 
thofe  rights  and  capacities  which  the  King  enjoys  alone,  in  contradiftindlion  to  others,  and  not  to  thofe 
which  he  enjoys  in  common  with  any  of  his  fubjefts  j  for  if  once  any  one  prerogative  of  the  crown  could 
be  held  in  common  witli  any  fubje£t,  it  would  ceafe  to  be  prerogative  any  longer.  And  therefore  Finch 
lays  itdown  as  a  maxim  (Finch's  L.  85.),  that  the  prerogative  is  that  law  in  cafe  of  the  King,  which  is 
law  in  no  cafe  of  the  fubjeft.  i  Bl.  Com.  239.  j  (a)  That  the  King's  prerogative  is  part  of  the  law 
of  England,  and  comprehended  within  the  fame,     z  Inft.  496. 


The  nature  of  our  conflitution  is  that  of  a  limited  monarchy,  ift 
which  the  legiflative  power  is  lodged  in  the  king,  lords,  and  com- 
mons •,  but  the  king  is  intrufted  with  the  executive  part,  and  from 
him  all  juftice  is  faid  to  flow :  hence  he  is  ftyled  the  head  of  the 
commonwealth,  fupreme  governor,  parens  patri^,  &c.,  but  ftill  he 
is  to  make  the  law  of  the  land  the  rule  of  his  government ;  that 
being  the  meafure  as  well  of  his  power,  as  of  the  fubje6ts  obedi- 
ence :  for  as  the  law  aflerts,  maintains,  and  provides  for  the  fafety 
of  the  king's  royal  perfon,  crown,  and  dignity,  and  all  his  jufl 
rights,  revenues,  powers,  and  prerogatives  ;  fo  it  likewife  declares 
and  aflerts  the  rights  and  liberties  of  the  fubjed. 

—Finch's  L.  81,  8i,  83.  fpsaks  highly  of  it,  as  a  matter  divine:  the  king,  fays  he,  carries  God's 
ftamp,  and  has  the  fliadow  of  God's  excellencies  given  him  :  the  power  of  God  is  joined  with  excellency  j 
for  to  do  wrong  is  not  omnipotency,  but  weakncfs  ;  fo  it  is  with  the  king,  he  can  do  no  wrong,  &c. 
As  to  which  my  Ld.  Ch.  J.  Hale  faith,  it  is  re-ularly  true,  that  the  law  prefumes  the  king  will  do  no 
wrong,  neither  indeed  can  he  do  any  wrong ;  and  therefore,  if  the  king  command  an  unlawful  aft  to  be 
done,  the  oflence  of  the  inftrument  is  not  th»reby  indemnified  :  For  though  the  king  is  not  under  the 
coercive  power  of  the  law,  yet,  in  many  cafes,  his  commands  are  under  the  dircaive  power  of  the  law, 
which  confequently  mikes  the  id  itfelf  invalid,  if  unlawful  ;  and  fo  renders  the  inftrument  of  the  exe- 
cution  thereof  obnoxious  to  the  punilhrrent  of  the  law  ;  yet  in  time  of  peace,  if  two  men  combat  toge- 
ther at  barriers,  or  for  trial  of  Ikill,  if  one  kill  the  other,  it  is  ho.micide  ;  but  if  it  be  by  the  command 
•f  the  )ong,  it  it  only  felony.     Hal.  Hift.  P.  C,  43,  44. 

Hence 


And.  153. 
Co.  Lit. 
19.  73' 
4  Co.  124. 
— That  he 
3s  to  defend 
his  fubjefts. 
7  Co.  4.— 
That  he 
cannot 
change  the 
law. 

5  Co.  55. 
2lnA.  36. 
II  Co.  70. 
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Hence  It  hath  been  eftablifhed  as  a  rule,  that  all  prerogatives  Moor,  67a. 
muft  be  for  the  advantage  and  good  of  the  people,  otherwife  they  ^^°'^'  ^•^• 
ought  not  to  be  allowed  by  the  law  *.  *  ^„j  ^0^ 

undoubtedly  this  is  the  great  end  of  the  King's  prerogative,  who  is  not  the  fovereign  of  the  flare,  but  the 
people's  executive  magiftrate  :  For  as  to  fovereignty,  that  refides  where  the  conltitution  has  placed  the 
legiflative  power,  i.  e.  in  king,  lords,  and  commons,  in  parliament  afTembled  ;  fo  that  the  king,  in  his 
political  cap::city,  as  one  of  the  ftates  of  the  realm,  pofleffes  a  part,  and  only  a  part  of  the  (ovt  reignty, 
but  is  not  fovereign,  any  more  than  a  part  is  equal  to  the  whole.  But,  as  executive  magiftrate,  he  is  in- 
verted with  great  power,  pre-eminence,  and  many  prerogatives;  all  intended  by  the  conlHtution  to  be 
employed  for  the  good  of  the  people;  none  to  their  detiiment;  nor  can  any  prerogative  be  legally  fo 
employed . 

[This  paflage,  which  has  been  induftrioufly  foifted  into  the  work  by  the  laft  editor,  abounds  through- 
out with  the  raoft  dangerous  political  errors.  It  gives  a  falfe  view  of  the  nature  of  our  government : 
it  reprefents  it  as  almoin  a  pure  republick.  From  the  qualifications  which  the  kingly  power  is  fubje<3ed 
to,  the  editor  would  infer  the  non-exiftence  of  the  power  itfelf :  Becaufe  the  king  a<fts  with  adfice  in 
«// cafes,  and  with  advice  and  conjent  in  Jome  cafes,  therefore  he  never  a&s  frofrio  jure.  Becaufe  the 
law  hath  afligned  him  various  counfellours  to  aid  and  advife  him  in  the  deliberative  and  executive  parts 
of  his  government,  therefore  thefe  counfellours  are  co-equal  and  co-ordinate  with  him.  —  But  lei  us  m^rk 
the  feveral  parts  of  this  notable  paffage,  and  let  us  fee  how  well  they  correfpond  with  the  authorities  we  (hall 
hereafter  cite,  authorities  drawn  from  our  records  and  ftatute  books,  and  from  the  writings  and  fpeeches 
of  men  eminent  for  their  knowledge  of  the  law  and  conftitution  of  their  country,  and  not  fufpffted  of 
any  blind  attachment  to  monarchy.  *'  The  king  is  not  the  fovereign  of  the  ftate,  but  the  people's  exe- 
*•  cutive  magiftrate."—"  Sovereignty  refides  where  the  conftitution  ha<;  placed  the  iegiflative  power, 
**  viz,  in  king,  lords,  and  commons,  in  parliament  affembled  —So  chat  the  king,  in  hia  political  capa- 
*♦  city,  as  one  of  the  ftates  of  the  realm,  poirefles  a  part,  and  only  a  part  of  the  foveicignty ;  but  is 
**  not  fovereign,  any  more  than  a  part  is  equal  to  the  whole." — Jn  the  firft  place  this  writer  feems  to 
fuppofe,  that  the  fovereign  power  of  a  Hate  confifts  merely  in  legiflation  ;  whereas  the  power  of  a  ftate 
confifts  equally  in  enforcing  the  execution  of  laws  when  made,  as  in  the  making  of  them. — "  But," 
faith  this  writer,  "  the  king  is  not  the  fovereign  of  the  (late,  but  the  people's  executive  magiftrate;"— 
if  then  the  king  is  not  the  fovereign  of  the  ftate,  but  the  people's  executive  magiftrate,  the  people  are 
the  fovereign  of  the  ftate,  for  the  king  is  their  magiftrate  :  but  according  to  this  writer,  the  fovereignty 
is  lodged  not  in  the  people  only,  but  in  King,  lords,  and  comm:ns;  tiien,  upon  this  writer's  own  hypo- 
thefis,  the  people  cannot  be  fovereign,  for,  to  ufe  his  own  words,  a  part  cannot  be  equal  te  the  ivl.cle^ 
but  if  they  are  not  fovereign,  how  can  the  king  be  the  feopie's  executive  magiftrate?  whence  is  their 
authority  to  commilTion  this  officer  ?— But  fo  tar  from  the  king  not  being  the  foiert-ign  of  the  fiate, 
it  will  appear  from  the  following  authorities,  that  the  whole  power  of  the  (tate,  both  Iegiflative  and  exe- 
cutive, fubjedt  to  certain  limitations  and  qualifications,  is  vefted  in  the  king  alone;  that  he,  with  the 
advice  and  confent  of  his  great  council,  makes  laws;  and,  with  ihe  advice  of  other  councils,  executes 
thofe  laws  when  made  :  that  he  is  not  one  of  the  eftates  of  the  realm,  as  this  writer  fuppoleth  him  to 
be,  but  paramount  thole  eftates.  Lord  Coke  faith,  in  his  4  Inft.  pa.  3.  that  the  king  is  caput,  frin' 
cipium  et  fnis  of  his  court  of  parliament.  In  22  £.  3.  Hil-  term,  plea  25.  it  is  laid  down  thus:  Et 
fuit  dit,  que  le  roy  fait  ks  leis  par  ajjent  des  pens  et  de  la  commune,  ct  von  pai  les  peres  et  la  ammuxe. 

According  to  Lord  f4ale,  "  Although  that  the  Engiirti  monarchy  is  not  in  ail  refpefts  ablolute  and 
unlimited,  but  hath  certain  qualifications  of  monarchical  power,  ef/ecially  in  point  if  making  laws, 
and  impofing  taxes  upon  the  peop  e  ;  yet,  certainly,  fince  the  denomination  of  government  is  ad  plun- 
tnum,  the  government  is  monarchical,  and  not  ariftocraticai  or  democratical.  And  hence  it  is,  that 
all  jurifdidtion  in  this  realm,  whether  ecclefiaftical  or  civil,  is  deiived  from  the  crown  ;  and  that  the 
cxeici('e  thereof  in  the  minifters  or  judges,  to  whom  it  is  fo  delegated  by  the  crown,  is  in  right  of  the 
crown,  and  by  virtue  of  a  delegation  from  it."  Id.  19c.  And  in  a  preceding  part  of  this  tra£l.  Lord 
Hale,  fpeaking  of  the  deliberative  and  executive  parts  of  civil  government,  fays,  "  In  both  which, 
though  the  king  under  God  be  fupreme  governor  and  fountain  ;  yet  it  is  necelTary  for  him  to  call  in 
others  in  partem Jullicitudinis,  and,  as  to  ufe  their  aflTiltance  in  the  executive  part,  fo  :o  have  their  advice 
and  council  in  the  deliberative  part  of  his  government.  Hale's  Jurifd  of  the  Lords' Houfe,  pa.  4. 
Again,  'Whitelock  in  his  comment  on  the  parliamemary  writ,  fays,  "  The  making  of  ftatutes  is  by  the 
king  with  thb  a(rent  of  the  lords  and  commons  in  parliament."  Vol.  1.  406.  And  farther,  the  ftyle 
of  our  afts  of  parliament  is,  •'  Be  it  enaBed  by  the  Kings  maft  excellent  Majejiy,  by  and  ivitb  the  ad-vice 
and  conjent  of  the  Lords  jpiritual  and  temporal,  and  Commons  in  parliament  ajjimblcd.^'  Even  in  money 
bills,  when  the  commons  have  granted  the  king  their  money,  they  pray  that  hi:  will  be  gracioufly  pleafed 
to  m3ke  it  a  law.  <<  We  your  Majefty's  moit  dutiful  and  loyal  fubje£ls,  the  Commons  ot  Great  Bri- 
"  tain  in  parliament  afTembled,  having,  &c.  &c.  Do  befeech  your  Majejty  that  it  may  be  enacted, 
"  and  be  itenafted  by  the  King's  moft  excellent  Majefty,  by  and  with  the  advice  and  confent,"  &c.  &c. 

■With  refpedl  to  the  king's  not  being  one  of  the  eflates  of  the  realm,  read  the  words  of  Lord  Hale  in 
another  part  of  the  traft  above  retened  to.  The  nobility,  clergy,  and  commonalty  are  the  ihiee 
eftates  of  the  kingdom.  The  king  comes  in  upon  a  higher  denomination  and  title,  namely,  the 
head  of  thefe  three  eftates.  And  theiefore  they  that  have  gone  about  to  make  the  king  one  of  the  ' 
thiec  eftates,  are  miftaken,  as  will  eafily  appear  to  any  that  will  but  read  the  rec-rda  fully,  being,  viz. 
JRtt,  Par}.  9  /f.  5,  n.  J  c,  the  condufion  of  the  peace  betwse.i  the  kings  of  England  and  France  bv  "bff 
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king's  command  !«  parliament,  z  May,  9H.  5.  read  coram  i'ibui  Jlatthui  regm,  viz.  pratatU  et  tUlDt 
fiobdibui  et  magnatibus,  et  commuritate  legr.i  ytr.'gUa,  and  by  them  aflentcd  to.  Jlot,  Pari.  3  ©"  4 £.  4. 
".  23.  /e  rcy  a  hs  troli  elates.  Rot.  Pari,  i  3  t.4.  n.  16  &  17.  domino  rege  et  tribusftatibui  regnijlanti- 
hus  in  eodetr.  fai-Iiamento.  And  in  the  firlt  parliament  of  the  ufurper  R.  3.  who  would  be  fure  to  want 
no  formalii}  to  countenance  his  ufurpatlon.  Rot.  Far},  i.  tituiui  Regius,  there  is  recited  an  inftrument 
allowing  him  to  be  king  before  his  coronation  was  declared  in  rhe  name  of  the  three  eltates  of  this  realm 
of  England,  viz.  the  lords  fpiritual  and  temporal,  and  commons.  "  Bee  it  ordained,"  that  *'  the  te- 
"  nour  of  the  faid  roile,  with  all  the  contynue  of  the  fame,  prefented  as  is  abovefaid,  and  delivered  to 
*'  our  beforefaid  fouverain  lord  the  king,  in  the  name  and  on  the  behalf  of  the  fayd  three  eftates  out 
•*  of  parliament,  now  by  the  fame  three  eitates  alTenibled  in  this  prefent  parlement,  and  by  auftoritc 
*'  of  the  fame,  bee  ratifyed,  enrolled,  recorded,"  &c.  This,  though  done  in  a  time  of  ufurpation, 
yet  fufficlently  evidenceth  what  the  three  eftates  were  *.  And  the  objediuns  againft  it,  i.  that  two  of 
thofe  eftates  are  conftituents  of  the  lords'  houfe,  and  fo  muft  outbalance  the  commons,  which  are  but 
one  of  the  three  eftates  ;  and,  2.  that  the  lords  fpiritual  by  this  means  ihould  have  a  negative  voice  upon 
the  lords  temporal  and  commons,  and  fo  Jio  law  could  be  made  without  the  confent  of  the  major  part 
of  the  fpiritual  lords  and  the  major  part  of  the  temporal  lords,  as  well  as  the  moft  part  of  the  com- 
monalty j  1  fay  thefe  objeftions  are  vain.  For  though  it  be  true,  that  two  of  the  three  eftates  are  con- 
ftituents of  the  lords'  houfe,  yet  they  conftitute  but  one  houle.  And  the  laws  and  cufvoms  of  the 
kingdom,  which  are  the  true  meafure  of  all  bounds  of  power,  have  given  a  negative  voice  of  either 
houfe  upon  the  other,  and  of  the  king  upon  both  j  but  have  not  given  a  negative  voice  of  only  one  of 
the  two  eftates  conftituting  the  lords'  houfe  unto  the  other,  or  to  the  commons  being  the  third  eftate; 
the  legiflati-ve  power  beirg  lodged  in  the  king  ivitb  the  ajjent  of  the  tiLo  houses  of  pttrhoment  as  Juch,  an4 
not  with  the  alTent  of  the  three  eftates  fimply  confideied  as  fucii  ;  for  it  is  the  fettled  lonjlitution  and 
cufiotn  of  the  llngdom,  that fixetb  and  defneth  where  the  legijjati-ve  fewer  is  lodged,  not  notions  and  fan- 
cies,^' Hales's  Jurifdiil.  of  the  Lords'  Houfe,  &c.  pa.  10,  11,  And  Lord  Coke,  before  him,  had  be, 
gun  his  chapter  on  the  High  Court  of  Parliament  in  thefe  words  :  "  This  court  confifteth  of  the  King's 
*'  Majefty,  fitting  there,  as'  in  his  royal  political  capacity,  and  of  the  three  eftates  of  the  realm,  viz." 
&c.  4.1nft.  cap.  i.  And  after  him,  at  the  memorable  a?raof  the  Revolution,  in  the  preamble  to  theBiU 
of  Rights,  the  Convention  Parliament  ufe  thefe  words  :  "  Whereas  the  lords  fpiritual  and  temporal, 
*'  and  commons,  aflembled  at  Weftminfter,  lawfully,  fully,  and  Aeely  rcpicfenting  all  the  iliates  of  the 
*'  people  ef  this  realm,  did,  upon,  &c.  prefent  unto  their  Majefties,"  &c.  St?t.  i  W.  &  M  Sell".  2.  c.  2. 
But  the  theory  of  our  government  is  Iketched  with  admirable  fpiric  and  corrednefs  by  the  At- 
torney-General, in  his  addrefs  to  the  jury  upon  Hardy's  trial.  "  The  power  of  the  ftate,  by  which  I 
mean  the  power  of  making  laws,  and  enforcing  the  execution  of  them  when  made,  is  vefted  in  the 
king  ;  enading  laws  in  the  one  cafe,  that  is,  in  his  lejiflative  charadter,  by  and  with  the  advice  and 
confent  of  the  lords  fpiritual  and  temporal  and  of  the  commons  in  parliament  affemb:ed,  according  to 
the  law  and  conftitutional  cuftom  of  England  j  in  the  other  cafe,  executing  the  laws,  when  made,  in 
fubfervience  to  the  laws  fo  made,  and  with  the  advice,  which  the  law  and  the  conftitution  hath  aflignei 
to  him  in  almoft  every  inftance,  in  which  it  has  called  upon  him  to  adt  for  the  benefit  of  the  fubjeft.'* 
•-Hardy's  Trial,  by  Gurney,  pa.  32.  Again,  in  a  fubfequent  paffage,  after  having  ftated  the  royal 
duties,  he  goes  on  thus:  "  To  that  king,  upon  whom  thefe  duties  attach,  the  law  and  conftitution, 
for  the  better  execution  of  them,  have  aftigned  various  counfellours,  and  refponfible  advifers  ;  it  has 
clothed  him,  under  various  conftitutional  checks  and  reftriffions,  with  various  attributes  and  preroga- 
tives, as  neceflary  for  tiie  fupport  and  maintenance  of  the  civil  liberties  of  the  people  :  it  afcribes  to  him 
Sovereignty,  imperial  dignity,  and  perfeftion  :  and  becaufe  the  rule  and  government,  as  eftabliflied  ia 
this  kingdom,  cannot  exift/or  a  moment  withuut  a  perlon  filling  that  office,  and  able  to  execute  all  the 
duties  from  time  to  time,  which  1  have  now  ftated,  it  afcribes  to  him  alio  that  he  never  ceafes  to  exift. 
In  foreign  affairs,  the  delegate  and  reprefentative  of  his  people,  he  makes  war  and  peace,  leagues  and 
treaties:  in  domeftick  concerns,  ha  has  prerogatives,  as  a  conftiiuent  part  of  the  fupieme  legillature  : 
the  prerogative  of  ralfing  fleets  and  armies  :  he  is  the  fountain  of  juftice,  bound  to  adminifter  it  to  hijt 
people,  becaufe  it  ib  due  to  them  :  the  great  conC;rvator  of  publick  peace,  bound  to  maintain  and  vindi- 
cate it ;  every  where  prefent,  that  thefe  duties  may  no  where  fail  of  being  dilchaiged  :  the  fountain  of 
honour,  ofiice,  and  privilege;  the  arbiter  of  domeftick  commerce,  the  head  of  the  national  church." 
Id.  35.  And  in  the  conciu(ion  of  this  brilliant  fketch,  he  clofesthe  whole  with  th&le  emphatical  words  : 
*'  Gentlemen,  ]  hope  I  ftjall  not  be  thought  to  mifpend  your  time  in  ftating  thus  much,  becaufe  it  ap- 
pears to  me,  that  the  fiO.  that  fuch  is  the  character,  that  fuch  are  the  duties,  that  fuch  are  the  attri- 
butes and  prerogatives  of  the  king  in  this  country,  (all  exifting  for  the  protedtion,  fecurity,  and  hap- 
pinefs  of  the  people  in  an  eftabliflied  form  of  government,)  accounts  for  the  juft  anxiety,  bordering 
upon  jealoufy,  with  which  the  law  watches  over  his  perfon— accounts  for  the  fadt,  that  in  every  indidt- 
ment,  the  compaliing  or  imagining  his  deftrudlion^or  depofition,  feems  to  be  confidered  as  necefJarily 
CO  exifting  with  an  intention  to  fubvert  the  rule  and  government  eftabliflied  in  the  country  :  it  is  a 
purpofe  to  deftroy  and  to  depnfe  him,  in  whom  the  fiipreme  power,  rule,  and  government,  under  con- 
ftitutional checks  and  limitations,  is  vefted,  and  by  whom,  with  confent  and  advice  in  fome  cafes,  and 
with  advice  in  all  cafe',  the  exercife  of  this  conttituional  power  is  to  be  carried  on."     Id.  36, 

With  refpedt  to  the  rule  which  is  faid  in  the  text  to  be  eftabliflied,  viz.  "  that  all  prerogatives  muft  be 
for  theadvantage  and  good  of  the  people,  otherwife  they  ought  not  to  be  allowed  by  the  law,"  it  is  neither 

•  In  addition  to  the  above  authorities   colledted  by  Lord  Hale,  fee  Rot.  Pari.  13  R.  2.  m.  9. 
3t  H.  6.  mi.  17. 
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fttprefled  in  terms  fufficlently  clear  and  precife,  nor  will  it  hold  in  the  cKtent  to  which,  as  there  ftated  it 
may  be  carried.  Ic  is  not  clear  from  the  terms,  whether  it  meant,  tiiat  the  prerogative  or  right  iifeifihall  ba 
difallowed,  if  found  to  be  injurious  to  the  publick,  or  only  the  a£l  done  by  virtue  and  in  exerclfe  of  that 
right  or  prerogative.  If  the  former  be  the  meaning,  we  may  not  helitate  to  pronounce  that  there  is  no 
fuch  rule  of  law  :  far  all  the  prerogatives  of  the  crown  are  verted  in  it  for  the  proteftion  and  happinefs 
of  the  people,  and  cannot  in  law  be  wrefted  from  it  without  danger  to  both.  If  the  latter  be  the  mean- 
ing, then  the  rule  will  not  hold  univerfally  and  in  all  cafes.  The  higher  prerogatives  of  the  crown  are 
not  to  be  meafured  by  the  rules  of  law,  or  to  be  fcanned  by  the  reafon  of  our  judges ;  nor  are  afts  done 
by  virtue  of  any  of  thofe  prerogatives  to  be  fet  afide  on  the  ground,  that  they  are  not  for  the  publick  good. 
Forinftance,  the  king  has  the  prerogative  of  making  war  and  peace  :  inverted  with  that  prerogative,  he 
makes  a  treaty  of  peace  :  that  treaty  is  found  to  be  injurious  to  the  c.untiy  :  is  the  treaty  therefore  a 
nullity  ?  is  there  any  authority  in  any  man,  or  body  of  men  in  this  country,  to  vacate  it,  becaufe  it  is  « 
bad  treaty  ?  The  king  has  the  prerogative  of  giving  his  ajj'ent,  as  it  is  caiied,  to  fuch  bills  as  his  fub- 
jefts,  legally  convened,  may  prefenc  to  him,  that  is,  of  giving  them  the  foic=  and  fandtion  of  a  law  :  he 
withholds  his  aflent  to  a  bill  evidently  calculated  to  promote  thcintereftsof  his  people  :  does  the  bill,  be- 
caufe it  is  a  good  bill,  therefore  pafs  into  a  law,  though  it  want  the  ToyAfat  ?  or  does  the  utility  of  the 
meafure  deprive  the  crown  of  its  conftitutional  power  oi  rejeBing  f  The  rule  then  feems  to  go  no  farther 
than  this,  that  in  the  exercife  of  fome  of  the  prerogatives,  the  royal  authority  is  fubmitted  to  the  control 
and  direftion  of  the  courts  of  law,  the  judgment  of  the  King  is  in  fome  caf-s  committed  to  his  judges. 
Jn  thofe  cafes  it  is  the  duty  of  the  judges  fp  to  admeafure  the  royal  prerogatives  as  that  they  fhall  in  no 
cafe  be  exerted  fo  as  to  affedt  the  inheritance  of  any  one,  to  change  the  courfe  of  the  law,  or  to  work 
individual  injury.  Plowd.  236.  487.  Noy,  175.  They  will  always  remember  the  maxim  of  law, 
that  the  king  can  do  no  wrong  :  if  they  find  that  wrong  has  been  done,  the  aCt  cannot  be  the  aft  of 
the  king,  and  therefore  ought  not  to  be  allowed.] 

The  rights  and  prerogatives  of  the  crown  arc  in  moft  things  as  Bendi.  uj. 
ancient  as  the  law  itfelfj  for  though  the  ftatute   17  E.  2.  Jl.  i.  ^^nft-z^j, 
commonly  called  the  ftatute  de prerogaiiva  regis,  feems  to  be  in-  iqCq  j., 
trodu6live  of  fomething  new,  yet  for  the  molt  part  It  is  but  a  futn 
or  collecSlIon  of  certain  prerogatives  that  were  known  law  long  be^ 
fore :  as,  that  the  king's  wardfklp  of  lands  in  capite^  did   attradt 
the  wardihip  of  lands  held  of  others ;  that  the  grant  of  a  manor 
djd  not  pafs  an  advowfon  appendant,  unlefs  named  ;  that  the  king 
had  a  pght  to  efcheats,  wrecks,   royal  fifties,   and  many  otherg 
which  were  ancient  prerogatives  of  the  crown. 

But  for  the  better  underftanding  hereof,  I  ftiall  confider, 

(A)  When  the  King  commences  his  Reign,  and  the 
Ceremony  requifite  therein. 

(B)  Of  the  King's  Prerogative  as  univerfal  Occupant: 
And  herein, 

1 .  That  he  is  univerfal  Occupant,  and  entitled  to  all  derelidb 
Lands. 

2.  Of  his  Prerogative  in  Efcheats. 

3.  Of  his  Prerogative  In  Seas  and  Navigable  Rivers. 

4.  Of  his  Prerogative  in  Swans  and  Royal  Fifties. 
£5.  Of  his  Prerogative  in  Ports  and  Havens.] 

6.  Of  his  Prerogative  in  Beacons  and  Light-Houfes. 

7.  Of  his  Prerogative  in  Wreck, 

8.  Of  his  Prerogative  in  relation  to  Coins  and  Mines. 

9.  Of  his  Prerogative  In  dereli£l  Goods;  and  therein,  of 
Waifs,  Strays,  and  Treafure  Trove. 

1 0.  Of  his  Prerogative  in  Fin^s  and  Forfeitures, 

(C)  Of 


490  pretogatifte* 

(C)  Of  his  Prerogative  over  the  Perfons  of  his  Sub- 
jeds :  And  herein, 

1.  Who  fliall  be  faid  his  Subje£ls. 

2.  That  he  Is  entitled  to  the  Service  and  Allegiance  of  his 
Subjects ;  and  therein,  of  the  Oaths  injoined  them. 

3.  That  he  may  reftrain  his  Subjects  from  going  abroad  i 
and  herein,  of  the  Writ  de  Ne  exeat  regno. 

4.  That  he  may  command  his  Subjeds  to  return  Homej 
and  therein,  of  awarding  a  Privy  Seal. 

(D)  Of  the  King  as  the  Fountain  of  Juftice,  and 
intruded  with  the  Execution  of  the  Laws :  And 
herein, 

1.  That  all  Civil  Jurlfdiftlon  flows  from  the  King. 

2.  Of  the  King's  Prerogative  In  Ecclefiaftical  Matters. 

3.  Of  his  Prerogative  in  creating  Officers. 

4.  Of  his  Prerogative  In  making  War  and  Peace. 

5.  Of  his  Prerogative  In  taking  Care  of  Infants,  Idiots,  Lh- 
naticks,  and  Charitable  Ufes. 

6.  Of  his  Prerogative  in  Pardoning. 

7.  Of  Difpenfations  and  Non  ohjlantes, 

8.  Of  his  Proclamations. 

(E)  How  the  Rules  of  Law  differ  with  refped  to  the 
King  and  a  private  Perfon  :  And  herein, 

1.  Of  what  Things  incapable,  from  the  Dignity  of  his  Per- 
fon and  Office. 

2.  What  Things  enure  to  him  in  his  natural,  what  in  his 
political  Capacity.  s 

3.  Of  the  Difference  In  the  Rules  of  Law  as  dlre£ling  the 
King's  Property,  otherwife  than  that  of  a  Subjedi. 

4.  That  his  Rights  fhall  be  preferred  to  a  Subject's  where 
they  happen  to  meet. 

5.  Of  A6ts  of  Parliament  which  extend  to  or  bind  not  the 
King. 

6.  That  no  Laches  can  be  imputed  to  him ;  and  therein,  of 
the  Maxim,  Nullum  Tempus  occurit  Regi. 

7.  Of  his  Prerogative  in  his  Suits  and  Proceedings  in  Courts 
of  Juftice. 


(F)Of 


(F)  Of  the  King's  Grants  and  Letters  Patent :  And 
herein, 

1.  What  Things  the  King  may  grant :  And  therein, 

1.  Of  Grants  arlfing  from  his  Prerogative  of  Power,  and 
what  are  infeparably  annexed  to  the  Crown, 

2.  Of  Grants  arifing  from  his  Intereft. 

3.  How  far  the  King  muft  have  an  Intereft,  in  order  to 
enable  him  to  grant. 

4.  Grants  tending  to  a  Monopoly  j  and  therein,  of  Things 
of  a  new  Invention. 

5.  Grants  of  the  fole  Liberty  of  Printing. 

2.  Of  the  Conftru6lion  of  the  King's  Grants  and  Letters 
Patent,  as  to  their  being  good  or  void  -,  and  herein,  of  the 
King's  being  deceived  in  his  Grant. 

3.  Where  the  King's  Grantee  fhall  partake  of  his  Prero- 
gative. 


(A)  When  the  King  commences  his  Reign,  and  the 
Ceremony  requifite  therein. 

T  7PON  the  death  or  demife  of  the  king,  his  heir  Is  that  moment  7  Co.  12. 

^    invefted  with  the   kingly  office  and  regal  power,  and  com-  '^"j-^^'"'"'* 

mences  his  reign  the  fame  day  his  anceftor  dies  j  when.ce  it  is  held  g  co.  27. 

as  a  maxim  («),  that  the  king  never  dies.  7 Co.  30. 

(a)  And 
therefore  if  lands  are  given  to  the  King  by  deed  enrolled,  without  the  words  be'in  orfucceffon  j  yet  a  fee* 
fimple  pafTeth,  for  that  in  judgment  Qf  law  he  never  dies.     Co.  Lit<  9. 

And  herein  we  muft  take  notice,  that  the  rules  of  defcent  are  Co.  Lit. 
the  fame  with  thofe  that  govern  private  inheritances,  except  only  ^S- 1>- 
as  to  the  rule  oi pojfejjlo  fratr'is ;  which  does  not  hold  in  the  defcent  are  not  the 
of  the  crown  or  its  polfeffions :  neither  is  half  blood  any  impedi-  oniyexcep- 
ment  in  fuch  cafe  ;  for  the  brother  of  the  half  blood  (hall  be  pre-  ^'""^  '^^^^ 
ferred  to  the  lifter,  m  the  enjoyment  of  the  crown,  as  the  moft  crown  to  the 
capable  of  the  two,  by  the  advantages  and  prerogative  of  his  fex.  general  ruie^ 

for,  among  the  females,  the  crown  defcends  b^  right  of  primogeniture  to  the  eldeft  daughter  only,  and 
her  ilfue  ,  and  not,  as  in  common  inheritances,  to  all  the  daughters  at  oncej  the  evident  necefljty  of  a 
fole  fucceflion  to  ihe  throne  having  occafioned  the  royal  law  of  defcents  to  depart  from  the  common 
law  in  this  reipeft  :  and  therefore  Queen  Mary  on  the  death  of  her  brother  fucceeded  to  ibe  crewn 
alone,  and  not  in  partnerfhip  with  her  fifter  Elizabeth,     i  Bl.  Com>  194..] 

ThereforCj,  if  the  king  hath  iflue  a  fon  and  a  daughter  by  one  Co.  Lit^ 
venter .f  and  a  fon  by  another  venier,  and  purchafes  lands  and  dies,   ^^'  "' 
^nd  the  eldeft  fon  enters,  and  dies  without  iflue,  the  daughter  fhall 
not  inherit  thofe  lands,  nor  any  other  fee-fimple  lands  of  the 

crown. 
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crown,  but  the  younger  brother  fhall  have  them  together  with  the 

crown. 
3lnft.  7.  As  the  king  commences  his  reign  from  the  day  of  the  death  of 

Hai.Hift.  ijjg  anceftor,  it  hath  been  held,  that  compaffing  his  death  before 
(a)  Thelatc  Coronation,  yea  before  proclamation  of  him,  is  a  compaffing  of  the 
Mr.  juftice  king's  death  within  the  ftatute  of  25  £.  2'J^at,  5.  c.  2.  he  being  king 
Foiter  IS,  prefcntiy,  and  the  proclamation  and  coronation  only  (a)  honourable 
Tery  far*       ccrcmonies  for  the  further  notification  thereof. 

from  thinking  that  the  folernnity  of  a  coronation  is  to  be  confidered  among  us  merely  as  a  royal  cere- 
mony, or  as  a  bare  notification  of"  the  del'cent  of  the  crown,  as  authors  of  high  diftindlion  have  been 
oleafed  to  exprefs  themfelves  :  He  admits  that  it  is,  on  the  part  of  the  nation,  a  publick  folemn  recog- 
nition that  the  regal  authority,  and  all  the  prerogatives  of  the  crown,  are  vefted  in  the  perfon  of  the 
king,  antecedent  to  that  folernnity  ;  but  the  folernnity  of  a  coronation  with  us  goeth  a  great  deal 
farther  ;  the  coronation  oath  importeth,  on  the  part  of  the  king,  a  publick  JoUmit  recognition  of  Xht  fun- 
damental right  cf  the  people  ;  and  cnncludeth  with  an  engagement  under  the  bigheji  of  all  Jan^ions,  that 
te  will  maintain  aad  defend  thofe  rights  ;  and  to  the  utmofi  of  bis  porver  make  the  laTus  of  the  realm  the 
rule  and  meafure  of  his  conduB.     Fott.  Rep.  189.     See  Sid.  on  Gov.  91,  92.  S.  7. 

Hawk.  P.C.  Alfo  it  is  held,  that  every  king  for  the  time  being,  in  the  {h)  a£l;ual 
r2^^  A*  ^  ^'  po^^^io"  o^  ^^^  crown,  is  a  king  within  the  intention  of  the  above- 
the  diftinc-  mentioned  ftatute  ;  for  there  is  a  neceffity  that  the  realm  {hould 
lion  be-  have  a  king,  by  whom,  and  in  whofe  name,  the  laws  are  to  be 
tween  a  adminiftered  \  and  the  king  in  poffeffion,  being  the  only  perfon 
fado  and  who  either  doth  or  can  adminifter  thofe  laws,  muft  be  the  only 
(iejure,  my  pcrfon  who  hath  a  right  to  that  obedience  which  is  due  to  him 
^^s^a^kW  ""^^^°  adminifters  thofe  laws;  and  fince,  by  virtue  thereof,  he 
defaao, hut  fccurcs  to  US  our  lives,  liberties,  and  properties,  and  all  other  ad- 
Mtdejure,  vantages  of  government,  he  may  jullly  claim  returns  of  duty, 
h!!' h'7  allegiance,  and  fubjeaion. 

H.  6.  R.  3.  H.  7.  being  in  the  aiflual  pofleflion  of  the  crown,  is  a  king  within  this  aft;  fo  that 
compaffing  his  death  is  treafon  within  this  law  j  and  therefore  in  the  4  E.  4.  20.  a  perfon  that  compafled 
the  death  of  H.  6.  was  attainted  for  that  treafon  in  the  time  of  the  rightful  king ;  but  had  it  been  an  aft 
of  hoflility  in  afliitance  of  the  rightful  heir  of  the  crown,  which  afterwards  obtained,  this  had  not  been 
treafon;  huti  ccn^vcrfo,  thoft  that  affiCted  the  ufurper,  though  in  the  aftual  pofleifion  of  the  crown, 
have  fufFcred  as  traitors ;  as  appeais  by  the  ftatute  of  i  E.  4.  and  as  was  done  upon  the  afliftants  of 
H.  6.  after  his  temporary  readeption  of  the  crown,  in  10  E.  4.  and  39  H.  6.  Hal.  Hift.  P.  C.  102, 
103.  [Sir  M.  To{\er,  fpeaking  of  a  king  de  jure  &  de  faBoy  and  contending  that  allegiance  is  due  by 
the  fubjeft  Co  the  latter  as  well  as  the  former,  hath  thi  fe  remarkable  words  :  *'  He  (the  fubjeft)  hopeth 
for  proteftion  from  the  crown,  and  he  payeth  his  aP.eyiancs  to  it,  in  the  perfon  of  him  whom  he  feeth 
in  full  and  peaceable  pofleflion  of  it :  he  ent-reth  not  into  the  quellion  of  title,  he  having  neither  leifure, 
nor  abilities,  nf^r  is  he  at  liberty  to  enter  into  that  queftion  :  but  he  feeth  the  fountain,  from  whence  the 
blejlings  of  government,  liberty,  peace,  and  plenty  flow  to  him,  and  there  he  payeth  his  allegiance." 
Foft,  Cr.  L.  3;;9.] 

Hawk.  P.C.  It  hath  been  fettled,  that  all  judicial  a£ls  done  by  Henry  the 
'dth^^^*  ^^'''^^J  while  he  was  king,  and  alfo  all  pardons  of  felony  and 
thoritles  chattevs  of  denization  granted  by  him,  were  valid ;  but  that  a 
there  cited,    pardon  made  by  E.  4.  before  he  was  adlually  king,  was  void  even 

after  he  came  to  the  crown. 
Hal.  Hid.  The  right  heir  of  the  crown,  during  fuch  time  as  the  ufurper  is 
F.  C.  104.  jj^  plenary  poflefTion  of  it,  and  no  poffeffion  thereof  in  the  heir  is 
not  a  king  within  this  aft ;  as  was  the  cafe  of  the  houfe  of  Torh^ 
during  the  plenary  poffeffion  of  the  crown  in  H.  4.,  H.  5.,  H.6. 
But,  if  the  right  heir  had  once  the  poffeffion  of  the  crown,  as 
king,  though  an  ufurper  had  afterwards  gotten  the  poffeffion 
tli€reof,  yet  the  other  continues  his  ftyle,  title,  and  claim  thereto, 

and 
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and  afterwards  re-obtains  the  full  pofleffion  thereof ;  a  compafling 
the  death  of  the  rightful  heir,  during  that  interval,  is  a  companing 
of  the  king's  death  within  this  a£l ;  for  he  continued  a  king  ftill, 
quaft  in  pofleffion  of  his  kingdom  j  which  was  the  cafe  of  E.  4.  in 
that  fmall  interval  wherein  H.  6.  re-obtained  the  crown ;  and  the 
cafe  oi  E.  5.  notwithftanding  the  ufurpation  of  his  uncle  Rich.  3. 

It  was  refolved  by  the  judges,  in  the  cafe  of  Sir  H.[a)  Vane^  Kelling, 
that  king  Car.  2.  was  king  de  faBo^  as  well  as  de  jure^  from  his  ^^^^^' 
father's  death ;  and  that  therefore  all  thofe  who  acted  againft  and  (JMr/w.. 
kept  him  out  of  pofleffion,   in  obedience  to  the  powders  then  in  «'«  Fofter 
being,  were  traitors.  ^f ^^'  ^^^\ . , 

,  .  .  the  rale  laid 

down  by  the  couit  in  this  cafe,  involved,  an  the  guilt  of  treafon,  every  man  in  the  kingdom  who  had 
aSed  in  a  publick  itation  under  a  government  poflefl'ed  in  fcsB  for  12  yearc  together  of  a  fovereign  power  j 
and  that  Ld.  Ch.  J.  Hale,  when  of  high  rank  at  the  bar,  took  the  engagement  "  To  be  true  and  faith- 
ful to  the  Commonwealth  of  England,  without  a  K:ng  or  Hcufe  of  Lords."'  This,  in  tbefcnje  of  thoft 
thatimpofed  it,  was  plai..ly  an  engagement  for  abjlilhing  kingly  government,  at  leaft  for  fupporting  the 
abolition  of  it ;  and  with  regrird  to  thofe  who  took  it,  it  might,  upon  the  principles  of  Sir  H.  Vane's 
cafe,  have  been  eafily  improved  into  an  overt  iCt  of  treafon  againft  King  Charles  the  Second.  Foft. 
Rep.  402. 

[But  it  ought  to  be  confidered,  that  it  was  firft  refolved  by  the  i  Hawk, 

fame  judges,  that  King  darks  the  Second  was  king  defaSlo  as  well  ^•^'  '^-  ^7* 

as  de  jure  from  his  father's  death  ;  and  it  is  apparent,  that  no  other  Hence  the 

perfon  was  in  pofleffion  of  any   fovereign  power  known  to  our  ftatutes 

laws  1  paiTedinlhc 

*-'  firlt  year 

after  the  reftoratlon  of  King  Charles  II.  are  always  called  the  afts  in  the  twelfth  year  of  hiij  reign  ;  and 
all  the  other  legal  proceedings  of  that  reign  are  reckoned  from  the  year  164S,  and  not  from  1660. 

By  the  i  Mar.Jlai.  3.  r.  i.  §  3.  '<  The  kingly  office  of  this  realm,  {h)  The 

'*  and  all  prerogative,  royal  power,  authorities,  and   jurifdi£lion  Qi'""  t^e- 

**  thereunto  annexed,  being  invelled  in  [b)  either  male  or  female,  q^Marr  ^ 

**  are  as  abfolutely  invefted  in  the  one  as  the  other."  and  Q^Eil- 

zabeth,  is  a 
king  within  the  25  E.  3.  flat.  5.  c.  ?.  Hal.  Hilt.  P.  C.  ic:.  but  a  titular  king,  as  the  hufband  of  x 
queen  regent,  is  not.     3  Inft.  8.     Hawk.  P.  C.   c.  17.   §-20, 

By  the  i  W.  l^  M.  fat.  2.  c.  2.  §  9.  <*'  Every  perfon  that  fliall 
**  be  reconciled  to,  or  hold  communion  with,  the  fee  or  church 
*'  of  Ro?ne :  or  fhall  profefs  the  popifli  religion  ;  or  fhall  marry  a 
*^  papifl: ;  fhall  be  incapable  to  inherit  or  enjoy  the  crown  of  this 
*•  realm  and  Ireland ;  and  in  fuch  cafe  the  people  fhall  be  abfolved 
"  of  ^eir  allegiance,  and  the  crown  (hall  defcend  to  fuch  perfons, 
*'  being  proteflants,  as  fliould  have  inherited  the  fame,  in  cafe  the 
*^  perfon  fo  reconciled,  i^'c.  were  dead." 

And  by  §  10.  *<  Every  king  and  queen,  who  fhall  come  to  and 
*'  fucceed  in  the  imperial  crown  of  this  kingdom,  flialJ,  on  the 
"  firfl  day  of  the  meeting  of  the  firft  parliament,  next  after  his  or 
**  her  coming  to  the  crown,  fitting  in  the  throne  of  the  lioufe  of 
**  Peers,  in  the  prefence  of  the  lords  and  commons,  or  at  his  or 
**  her  coronation,  before  fuch  perfon  as  fhall  adminiifcer  Jie  coro- 
"  nation  oath,  at  the  time  of  taking  the  faid  oath,  (which  fhall  flrfl 
**  happen,)  n^ake,  fubfcribe,  and  repeat  the  declaration  mentioned 
**  in  the  flatute  30  Car.  2.  for  prefervhig  the  kings  per/on  arid. 
*'  govertiment,  b^  difablitig  papiJIs  from  Jhtivg  in  either  houfe  cf 
"  par/iatnen(." 

The 
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Dyer, 209.  The  king,  as  king,  cannot  be  a  minor;  fo  that  grants,  leafes* 

pi.  2z.  ^^_  made  by  him,  though  under  age,  bind  prefently,  and  cannot 

Cafe  of  the  b^  avoided  by  him,  either  during  his  minority,  or  when  he  comes 

Duchy  of  of  age;  for   the  politick  rules  of  government  have   thought  it 

Lancadcr,      neceffarv,  that  he  who  is  to  govern  and  manage  the  whole  king- 
Co.  Lit.  47.     ,  n^ii  L  rii  •         -uir  • 
5  Co.  27       "om,  lliould  never  be  confidered  as  a  minor  mcapable  oi  governmg 

Rayxn.  90.    himfelf  and  his  own  affairs. 

[But  it  hath 

been  ufually  thought  prudent,  when  the  heir  apparent  hath  been  very  youngs  to  appomta  prote£lor,  guar- 
dian, or  regent,  lor  a  limited  time  :  but  the  very  neceflity  of  fuch  extraordinary  provifion  is  fufficient  to 
demonrtiate  the  truth  of  that  maxim  of  the  common  law,  that  in  the  king  is  no  minority  j  and  there- 
iore  he  hath  no  legal  guardian,     i  Bl.  Comm.  248.] 

(B)  Of  the  King's  Prerogative  as  univerfal  Occupant : 
And  herein, 

1.  That  he  is  univerfal  Occupant,  and  entitled  to  all  dereli£t 

Lands. 

Co.  Lit.  I.  'T'HE  king  by  our  law  is  univerfal  occupant,  and  all  property  is 

^ypfj  i^54-  A    prefumed  to  have  been  originally  in  the  crown  *  ;  and  that  he 

Seld.  Mare"  partitioned   it  out   in  large  diftri£ls  to  the  great  men  who  had 

ciauf.  223.  deferved  well  of  him  in  the  wars,  and  were  able  to  advife  him  in 

*  A  fidlion  jj^g  q£  peace.  Hence  it  is  faid,  that  the  king  hath  the  direft 
adop'.ed  by  dominion  ;  and  that  all  lands  are  holden  mediately  or  immediately 
the  (;on(H-  from  the  crown. 

hition  to 

anfvver  the  ends  of  governnrient,  but  for  the  good  of  the  people,the  great  objeft  of  the  law  and  conftitut'on 
of  this  country. — The  right  of  the  people  of  England  to  their  property  does  not  depend  upon  nor  was  in 
fa£t  derived  ftom  any  royal  grant.  The  reception  of  the  feudal  policy,  in  this  nation,  exadlly  anfwera 
the  definition  of  a  fiftion  ;  which  is  fome  fuppofition  in  lav^^,  for  a  good  real'on,  againll  the  real  truth 
of  a  fadl,  in  a  matter  poflible  to  have  been  aiftually  performed,  according  to  that  fuppofition.  Conf.  on 
Law  of  Forfeiture,  55. 

Byer,  326.         Hencc  it  is,  that  if  the  fea  leaves  any  fliore  by  a  fudden  falling 

*  Ro"-  Abr.  Qfp  q£  jj^g  water,  fuch  dereli£l  lands  belong  to  the  king :  but,  if  a 

man's  lands,  lying  to  the  fea,  are  increafed  by  infenfible  degrees, 

they  belong  to  the  foil  adjoining. 
2R0II.  Abr.       So,  if  a  river,  fo  far  as  there  is  a  flux  of  the  fea,  leaves  its  chan- 
*7°*  nel,  it  belotigs  to  the  king  ;  for  the   Efiglifj  fea  and  channels 

belong  to  the  king;  and  he  hath  a  property  in  the  foil,  having 

never  dii.tributed  them  out  to  his  fubjedls. 
2R0II.  Abr.       But,  if  a  river,  in  which  there  is  no  tide,  fliould  leave  its  bed, 
^7°'  it  belongs  to  the  owners  on  both  fides  ;  for  they  have  in  that  cafe 

the  property  of  the  foil ;  this  being  no  original  part  or  appendix 

to  the  fea,  but  diftributed  out  as  other  lands. 
8C0.    Sir         If  land  be  drowned,  and  fo  continue  for  divers  years  ;  if  it  be 
FrancisBar-  ^f^g^.  regained,  every  owner  fliall  have  his  intereft  again,  if  it  can 
cafe.     '       be  known  by  the  boundaries, 
a  Mod.  107.       It  is  faid  that  there  is  a  cuflom  in  L'lncolnJlAre,  that  the  lords  of 

manors   fliall  have  dereli£l  lands  ;  and  that  fuch  is  a  reafonable 

cuftom  ;  for  if  the  fea  wafh  away  the  lands  of  the  fubjedl,  he  can 

have  no  recompencc,  unlefs  he  fliould  be  entitled  to  what  he 

regains  from  the  fea.  , 
2  Lev.  171.       Information  by  EtigliJJj  bill  in  the  Exchequer-chamber  for  one 
Rj^ra  2At^   hundred  acres  of  dcreli^  lands  in  LincolnJlArc ;  the  cafe  was  ihis: 

King 


King  Ja.  L  granted  to  J.  S.  the  manor  of  Holbeck,  with  the  ap-  S.  C  At- 
purtenances,  by  exprefs  words ;  and  in  the  letters  patent  there  was  tof"^y-Ge- 
the  following  claufe,  necnon  totum  illud  fundum  et  foltim  et  terras  Edward 
fuas  contigue  adjacen.  to  the  premifes,  qua  fiint  aqua  cooperta,  vel  Farmer* 
qute  in  pojlermn  de  aqua  poffunt  recuperariy  &c.,  uon  objlante  non 
mominanda  valorem.,  qualitatem  five  quantitatem^  &c.;  and  thefe 
hundred  acres  being  afterwards  improved  and  recovered  from  the 
fea,  the  queftion  was,  Whether  they  pafl'ed  to  the  patentee  ?  and 
though  it  was  urged  in  his  behalf,  that  thefe  words  were  as  general 
as  they  well  could  be  ;  that  the  king  was  entitled  to  the  foil  of 
the  fea,  not  as  matter  of  prerogative  only,  but  as  an  intereft  which 
he  might  grant ;  that  in  fome  cafes  the  king  may  grant  a  poffibility; 
that  the  uon  objlante  was  fo  particular  in  this  cafe,  as  if  intended 
to  cure  all  defe£ls  ;  and  that  the  king's  grants  ought  to  be  conftrued 
liberally,  as  moft  for  his  honour  :  yet,  it  being  urged  on  the  other 
fide,  that  thefe  words  were  too  general ;  that  though  they  might  be 
intended  to  pafs  fome  fmall  parcels  or  lines  of  land  which  may- 
become  derelicl,  yet  not  fo  as  to  pafs  any  great  tradls  of  land;  and 
that,  by  the  conftrudion  contended  for,  all  the  lands  between  that 
and  Denmark  might  pafs  ;  and  admitting  the  king  might  grant 
part  of  his  feas,  yet  that  muft  be  by  exprefs  name  :  It  was  held  by 
Montague^  Ch.  B.  with  the  advice  of  Raitisford  and  North,  Ch. 
Juflices,  that  the  patent,  as  to  thefe  hundred  acres  which  became 
derelid,  was  void. 

2.  Of  his  Prerogative  in  Efcheats. 

An  efcheat  may  be  either /)fr  defecium  fanginnis^  ox  per  («)  deliclum  Co.  Lit.  13,- 
ieneniis.     But  it  is  faid,  that  in  cafe  of  an  attainder  of  felony,  the  ^*- 
efcheat  to  the  lord  is  pro  defcBu  tenentis  ;  and  the  not  defcending,  ^a)  That  if 
the  confequence  of  the  corruption  of  the  blood ;  but  in  cafe  of  the  party  be 
treafon,  the  lands  come  to  the  crown  as  an  immediate  forfeiture,  P^''<^°"='' 

J  ^  1  there  can  be 

and  not  as  an  eicheat.  ho  efcheat.    Owen,  87. 

If  the  king's  tenant  dies  without  heir,  the  lands  fhall  efcheat  ainft.  64. 

and  revert  again  to  the  crown  ;  but  the  lands  holden  of  any  (3)  Ke''w«io4« 

other  lord  fhall,  for  want  of  the  heirs  of  the  tenant,  efcheat  to  the  2 -i?      *^* 

lord.  4  Inft.  224.     {b)  That  the  lord  by  efcheat  is  in  ihepoj},  and  cannot  vouch,     i  Co.  i. 

If  lands  held  of  the  king  as  of  an  honour  come  to  him  by  a  2lnft.64, 
common  efcheat,  as  the  tenants  dying  without  heir,  or  committing 
felony,  thefe  lands  are  part  of  the  honour;  otherwife,  if  forfeited 
for  treafon,  for  then  they  come  to  the  king  by  reafon  of  his  perfon 
and  crown  ;  and  if  he  grants  them  over,  ^c.  the  patentee  (hall 
hold  of  the  king  in  chief. 

It  was  found  by  fpecial  verdict,  that  the  prior  oi  Merton  was  Cru.ElIr. 
feifed  of  a  houfe  in  Southwark,  held  of  the  Archbifhop  of  Canter-  '^o.  May 
turyy  as  of  his  borough  of  Southwarkj  and  30  Hen.  8.  furrendered 
it  to  the  king,  who  granted  the  faid  mefiuage  and  divers  other 
lands  in  London,  Middle/ex,  and  EJfex^  to  J.  S.  and  his  heirs,  to  hold 
of  him  in  libero  burgagio,  by  fealty,  for  all  fervices  and  demands, 
and  not  in  capite :  that  afterwards  Ouecn  Mary  granted  the  manor 
and    borough   of  Southivark  to   tiic  mayor  and    coinnionaity  of 

6  Lo7idon : 
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Co.  Lit.  8. 
3lnft.  19. 
(a)  But  a 
tight  of  ac- 
tion, which 
confifts  only 
in  privity, 
cannot  ef- 
sheat. 
3  Co.  2.  b. 


Stamf.  P.C. 
191. 


3lnft»2i3. 


jinft.  21. 


Roll.  Abr. 
S16. 

Comp.  In- 
cumb,  75. 


Co.  Lit. 
268.  b. 


4  Co.  IX. 


4  Co.  125. 
(^)Dyer,"(0 

becaufe  ihe 
loid  hatti  a 


London;  and  the  tenant  of  the  fald  meffiiage  died  without  iflue  j 
and  the  queftion  was,  Whether  queen -E//2.  or  the  patentees  of  the 
borough  (hould  have  the  efcheat  ?  and  adjudged  for  the  queen  ;  for 
the  firll  patentee  of  the  mefluage  held  it  of  the  queen  in  focage  in 
CiipitSj  as  of  a  feignory  in  grofs;  and  the  words  in  libera  burgagio 
are  merely  void  ;  for  the  land  out  of  the  borougli  cannot  be  held 
in  libera  burgagio,  and  there  fhall  not  be  feveral  tenures;  for  one 
tenure  was  referved  by  the  king  for  all ;  and  therefore  of  neceflity 
it  fliall  be  a  tenure  in  focage  of  the  king. 

Upon  an  attainder  of  high  treafon,  the  king  by  his  prerogative 
(hall  have  all  the  lands  of  inheritance  whereof  the  offender  was 
feifed  in  his  own  right ;  and  alfo  all  rights  of  [a)  entry  to  lands  in 
the  hands  of  a  diffeifoi  '  ••  other  wrong-doer  ;  though  fuch  lands 
are  holden  of  another :  but,  in  cafe  of  petit  treafon  and  felony, 
they  go  to  the  lord  of  whom  they  are  holden  ;  for  the  blood  being 
corrupted,  fo  that  no  perfon  can  reprefent  him,  it  is  the  fame  as 
if  he  had  died  without  heir  ;  and,  confequently,  the  lord  is  in  by 
efcheat. 

But  the  lord  cannot  enter  into  the  lands  holden  of  him  upon  an 
efcheat  for  petit  treafon  or  felony,  without  a  fpeclal  grant ;  till  it 
appears  by  due  procefs,  that  the  king  hath  had  his  prerogative  of 
the  year,  day,  and  waile. 

If  one  attainted  of  felony  commits  treafon  afterwards,  and  is 
thereof  attainted,  as  he  may  be,  becaufe  the  offence  is  of  a  higher 
nature  than  felony;  yet  this  fhall  not  diveft  the  right  of  efcheat, 
which  by  the  felony  was  lawfully  veiled  in  the  lord,  contrary  to 
the  opinion  of  Stamford;  for  the  a£l  of  the  party  (hail  not  diveft: 
the  lawful  efcheat  of  the  lord. 

If  one  feifed  in  tee  of  a  fair,  market,  common,  rent-charge,  or 
feck,  warren,  corody,  or  other  inheritance  not  holden,  is  attainted 
of  felony,  the  king  fliail  have  the  profits  of  them  duritjg  his  life; 
but  afcer  his  death  they  cannot  defcend,  becaufe  his  blood  is  cor- 
rupted ;  nor  efcheat,  becaufe  not  holden  ;  but  perifti  and  are  extinft 
by  z(X  in  law. 

If  a  man  grant  an  advowfon  in  grofs  to  another  in  fee,  and  the 
grantee  die  witiiout  heir,  it  feems  that  this  fhall  revert  to  the 
graritor,  not  being  held  of  any  man ;  for  it  is  a  thing  that  cannot 
vaniffi,  but  ought  to  be  in  fome  perfon  :  but  in  that  cafe,  if  the 
grantor  cannot  have  it,  the  king  fliall  have  it  as  fupreme  patron ; 
and  for  that  reafon  ought  to  prefent  where  none  hath  right. 

If  a  diffeifor  makes  a  feoffment,  or  dies  feifed;  and  after  the 
dlffeifee  dies  without  heir,  there  fhall  be  no  efcheat,  becaufe  the 
lord  hath  a  tenant  by  title. 

Though  the  lord  hath  not  been  feifed  of  his  fcrvices  within  the 
time  of  limitation,  yet,  if  the  tenant  dies  without  heir,  the  land 
fhall  efcheat ;  for  at  the  time  of  the  efcheat  the  feignory  remained, 
though  feifin  of  the  fcrvices  was  wanting. 

If  an  inlant  or  tton  compos  in  perfon  make  a  feoffment,  and  after 

die  without  heir  (^;,  the  land  fliall  not  efcheat :  otherwife,  if  made 

by  letter  of  attorney,  for  then  the  feoffment  is  void. 

tenant  by  title.-— If  J.  S,  convejs  hadi  to  truftses  and  th?ir  heirs,  to  the  ufe  of  himfelf 

tar 
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ior  life,  remiinder  to  Isis  firft  and  every  other  fon,  &c.  remainder  to  h's'own  right  heirs,  and  cejiui  que 
Triiji  dies  without  heirs,  qttaie.  Whether  the  lands  fhal!  efcheat  or  remain  with  the  irulkcs  ?  [In  the 
c?.le  cf  Burgefs  v.  Wheate,  the  Mafterof  the  Rolls  (Sir  Thomas  Ciaike),  and  the  Lord  Keeper  Henley, 
held,  againlt  my  Lord  Mansfield,  that  the  crown  could  not  in  equity,  upon  a  failure  of  the  heirs  of  cel}ui 
qurtritfl,  claim  againft  a  trurtee  hy  efcheat,  if  he  had  the  legal  ellate  in  him,  for  that  (among  other 
reafons)  the  title  by  efcheat  could  only  arife,  where  there  was  a  defeit  of  a  tenant ;  that  where  there  was 
a  feoifee,  theiev/as  a  tenant,  whether  he  were  ben'itlciaily  entitled  or  not ;  fo  that  the  principle  of  efcheat 
failed,  i  Bl.  Rep.  123.  The  authority  of  this  cafe,  however,  hath  been  fomewhat  fhaken  by  the  inti- 
mation of  Lord   Thurlowe's  opinion   in   Aliddleton  v  Spicer,   i  Br.  Ch.  Ca.  204. Where  the  cha- 

xadfcr  of  land  is  not  imperatively  and  definitively  fixed  upon  money  by  the  terms  of  a  will  or  other 
initrument,  a  court  of  equity  will  not  order  it  to  be  la'd  out  in  land,  in  order  to  let  in  ths  crov;n  claiia- 
jng  by  efchc.ir.     Walker  v.  Denne,  a  Vez.  jun.  17CT.  j 

If  he  who  hath  title  to  a  writ  of  efcheat  accept  homage  or.  C0.Lit.26S. 
fealty  of  the  tenant,  this  will  bar  him  ;  otherwife  if  he   accept 
rent  of  the  tenant ;  for  that  may  be  done  by  a  bailiff. 

If  there  be  lord  and  tenant,  and  the  tenant  be  dilTeifed,  and  the  Co  Lit,26S. 
dilTeifee  die  without  heir  ;  and  after  the  lord  accept  the  rent  from 
the  difleifor,  this  is  no  bar  to  him :  otherwifc,  if  he  avow   upon 
the  difieifor  for  the  rent. 

But  if,  after  title  of  efcheat  accrued,  the  diiTeifcr  make  a  feoff-  C0.LIt.26S 
ment  or  die  fcifed,  the  acceptance  of  the  rent  from  the  feoflee  or 
heir,  will  be  a  bar. 

If  one  leafe  a  manor  for  life  or  years,  and  a  tenancy  efcheat  (^7),  2  Inft.  146, 
this  belongs  to  the  manor  held  in  farm,  for  which  the  lefTor  fhall  [|^^  ^^^'"  ^c 
have  a  general  writ,  and  fuppofe  a  leafe  by  him  made  of  the  lands  the  tenant 
efcheated,  and  maintain  it  by  the  fpecial  matter.  for  i''f"=>  the 

kffjr  rnay 
have  a  writ  of  efcheat,  and  the  words  of  the  writ  are  true,  viz.  that  the  tenant  that  died,  &c.  held  the 
lands  of  him.     Keilw.  114.  a. The  tenancy  comes  in  lieu  of  feignory.     Co.  122. 

For  the  better  taking  care  of  the  king's  efcheats  there  is  an  Co.  Lit.  13. 
ancient  ofScer  named  (^)  by  the  lord  treafurer,  and  called  efcheator,  ^"    „    , 
becaufe  his  oflice  is  properly  to  [c)  look  to  efcheats,  wardfhips,  and  J4E.  3  c.8. 
other  cafuakies  belonging  to  the  crown.  'o  bechofen 

by  the  chan- 
cellor, &c.  as  iTierifii  ;  by  12  E.  4.  c.  9.  mud  hsve  a  freehold  in  the  fame  county  worth  20  /.  per  ar.ti. 

by  the  I  H.  S.  c  S.  mufc  have  40  marks  yearly by  the  ftatute  14  E.  3.   fi.  14   c.  8.  there  ftall 

be  as  m.lny  eftheators  as  when  King  Edward  came  to  the  crown,  viz.  one  in  every  county. — But 

anciently  there  were  but  two,  one  on  this  fide  Trent,  and  the  other  beyond  Trent,  bat  they  had  fub- 
efcheators.  Co.  Lit.  13.  b.  (r)  To  inquire  of  cafual  profits,  and  feJze  them  into  the  King's  hands, 
that  they  may  be  anfivered  to  him.     Co  Lit.  92.  b. 

If  the  inheritance  of  lands  efcheat  to  the  king,  although  he  is  Vcm.  357. 
in  the  pojl^  yet  he  fliall  have  a  term  that  was  limited  to  attend  the  G"°e7a7v. 
-inheritance.  Thru.tton, 


3.  Of  his  Prerogative  In  Seas  and  Navigable  Rivers. 

It  is  univerfally  agreed,  that  the  king  hath  the  fovereign  do-  Seld.  Mar. 

minion  in  all  feas  and  great  rivers ;  which  is  plain  from  Seldefi's  ^'^^^'^^^^^^' 

account  of  the  ancient  Saxons^   v/ho  dealt  very  fuccefsfully  in  all  ,e8, 169. 

naval  affairs,  and  therefore  the  territories  of  the  Etigli/h  Teas  and  5C0.  ic6. 

rivers  always  refided  in  the  king.  ["nthemirl 

row  feas,  that  is,  tlie  feas  which  adjoin  to  the  coails  of  England,  the  king  hath  a  double  right,  vi^. 

a  right  ©f  jmifdiiTtion,  which  he  ordinarily  exercifeth  by  his  admiral,  and  a  right  of  propriety  or  o  vn- 

erfliip.     This  right  of  f ropristy  or  ownerfcip  is  evidenced,  ift^  in  the  right  of  fifcing  in  tsefe  feas  ani 

Vol.  V.  K  k  the 
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the  arms  and  cvcfki  thereof,  which  is  originally  lodged  in  the  crown,  as  the  right  of  depafturinj  'i 
orij;inally  lod^eJ  in  the  owner  of  the  wafte  wheieof  he  is  lord,  or  as  the  right  of  firtiing  belongs  to 
him  that  is  owner  of  a  private  or  inland  river;  and,  zd,  from  the  king's  right  of  propriety  to  the 
fhoie,  and  tht  maritima  hurcmcnta- — 1  he  llioe,  a  to  tiiis  purpofe,  ib  tie  lind  lying  bt;t^^een  high- 
water  and  low?-wa;er  mark  in  ord'n^ary  tides;  and  this  land  belon;;eth  to  the  kir.g  de jure  ammutii  both 
jn  the  fliore  of  the  Tea,  and  the  flir'is  of  the  arms  of  the  fea.  And  that  is  calle.1  an  arm  of  the  lea 
wl\ere  the  tide  flows  and  rcflows,  and  fo  far  only  as  the  tide  rtows  and  refiows.  ^9  AH'  93. — The  ma- 
rilima  i-fcrtm,ntci  are  of  tliree  kinds  —  1.  J'cr  proj^H'tonem  vel  aHui;hn^m — 2  />  »'  rclklionem  tel  d-.Jertkrcm 
—  %.  ftr  injulx  pro:-iunt;r.:m.  The  incr: 3ie.  fer  allu'Vioncm  IS,  when  the  isa  by  cafting  up  fand  and 
earth  doth  by  drgrees  increifc  the  1,'nd,  and  fliut  iifclf  out  farther  tlian  the  ancient  bojn;s  went;  and 
this  is  ufuai.  The  reafon  why  this  belongs  to  the  Ciown  is,  becaufe  in  truth  the  foil,  where  there  is 
n»v  dry  land,  was  formeily  part  of  ll)e  very  fundus  marh,  and,  confcquently,  belonged  to  the  king. 
But  indeed  if  fucii  alluvion  be  fo  infen()be,  tliat  it  cnnot  be  by  any  means  ioiind  th^t  ihe  fca  was 
there,  idtm  el  ion  cjfe  ejl  ncn  aj>fartre\  the  land  thus  increafed  belongs  as  a  perquifite  to  the  owner  of 
the  b'-.d  adidce-.t.  —  As  to  t!ie  incrcafe  ^er  rciifh'.inm,  or  recefs  of  the  fea,  this  ro  h  de  jure  comir.ur.l 
beionr  'o  the  king;  for  as  the  fea  is  part  of  the  wailc  or  dsmcfne,  io  of  neccllicy  the  land  that  lies 
■under  its  anJ  therefo:e  it  belongs  to  the  king  wrien  left  by  the  f-a  :  and  fo  alfo  it  regularly  holds  in 
lands  dtferted  by  a  river,  that  is  an  arm  of  the  (ea  or  cre<k  of  ;hc  fti  f^rm,^  facie,  efpcciatly,  if  the 
creek  or  ri^er  be  part  of  a  pott.— And  as  to  iljjnds  arifing  .A'  nc-vo  in  the  king's  feas,  or  the  king's 
arms  theieof,  tir  fe  upon  the  fame  account  and  leafon  prima  fade  and  of  common  right  belong  to  the 
king  •  for  they  are  parr  of  thjt  fcil  of  ih*"  fea,  that  belonged  before  in  point  of  propriety  to  the  king  : 
for  when  iflands  d:  ikto  arife,  it  is  either  by  the  recefs  or  linking  of  the  water,  or  by  the  exaggeration 
af  fand  and  ilab,  which  in  procefs  of  time  grow  lirm  land  invironed  with  water;  and  thus  fomi 
places  have  arifcn,  and  their  original  recorded,  as  about  Ravefend  in  York/hire.  Hale  De  Jute 
Maris,  c.  4  ] 

Dyer,  326,  And,  as  the  king  hath  a  prerogative   in   the  feas,  fo  hath  he 

a  Roll.  Abr.  HJ^ewife  a  right  to  the  fifliery  and  to  the  foil ;  fo  that  if  a  river  as 

*'*'  far  as  there  is  a  flux  of  the  fca  leaves  its  channel,  ic  belongs  to 

the  king. 

4.Tnft.  T42.  Kence  the  Admiraltj'  Court,  which  is  a  court  for  all  maritime 

Moiioy,  66.  caufes  or  matters  arifing  upon  the  high  fea,  is  deemed  the  king's 

^"urtand  court ;  and   its  jurifdi£lion  derived   from  him  who  protetls  his 

jtsjurifdic-  fubjecls  from  pirates,  and  provides  for  the  fecurity  of  trade  and 

tion,  and  rtavipation. 

how  far  it  ^ 

extends,  -vide  tiile  Court  of  Admiralty. 

JO  Co.  III.       From  the  king's  dominion  over  the  feas  it  was  holden,  that  the 

Cafeof  uie  \i^i^n  as  protcdlor  and  guardian  of  the  feas  might,  before  any  lla- 

{(a^  Th"  f^^^  made  for  commiihons  of  fewers,  provide  againfl:  inundations 

tommiiTion  by  lands,  banks,  ^^.,  and  that  he  had   a  prerogative  herein  as 

T ^'^^fi^o  '^'^■cll  ^s  in  defending  his  fubjedls  from  pirates,  l^c.  ia) 

It.  28  H.  S.  o  J  1  \ 

c.  5.  recites  this  part  of  the  king's  jurifdiftion,  viz.  "  We  ihereforCj  for  that  by  reafon  of  our  royal 
*'  oigaity  and  prerogative  rov.il  wc  arc  bound  to  provide  for  the  fafely  and  prefervatiun  of  cur  realm," 
&:c.  This  jirerogjtive  of  the  crown  Lord  Kale  ciiLs  an  uu-reji  ofjurifdifthn,  viz.  in  reference  to  com- 
mon nuilai.'ces.  •'  Anf'"  he  fays,  *'  another  part  of  the  king's  jufifdiftion  in  reformation  of  nuifances, 
is  to  rcfornt  and  puniih  nutianrcs  in  all  rivers,  whether  frelh  or  fait,  that  are  a  commcn  paiTage,  not 
only  for  (hips  an.i  guatcr  vefftU,  but  alfo  fjr  fmiiler,  <•;  b  rges  or  boats  ;  to  reform  the  obdructi^ns  or  an- 
novances  that  are  theiein  to  fuch  common  paiTage  :  f i  r  as  the  common  highways  on  the  land  aie  for  the 
common  land  paiTage,  io  thefe  kind  of  rivers,  whetlier  frelh  or  fait,  thjt  bear  boatb  or  barges,  are  high- 
xvays  by  water  ;  and  as  the  highways  by  find  are  called  aha  -via  'egitt,  fo  thefe  publick  riveis  for  pub. 
lick  pafl'age  are  cnUtd  Jluriii  regsles,  and  hd:<J  fireoma  h  roy  j  not  in  reference  to  the  propriety  of  the  river, 
bu:  to  the  publick  ule  ;  ?ll  things  of  publick  falety  and  convenience  being  in  a  fpecial  manner  under  the 
king's  care,  fupervif.on,  and  pxoteftion.  And  therefore,  the  report  in  Sir  John  Davyes,  of  the  Pifcary 
t>i  Ban,  miilakes  the  reafon  of  thofe  books,  that  called  thei'e  /I, carries  le  rcy,  as  if  they  were  fo  called  in 
teiocct  of  popriety,  a<  19  Ail"  6.  Dy.  11.  for  they  are  called  fo,  becaufe  they  are  of  publick  ufe,  and 
tinder  the  king's  Ipetial  care  and  protection,  whether  the  foil  be  his  or  not.  Hale  De  Jure  Maris,  by 
Haigrave,  pu.  S.j 

SE.  4..  18,  But  notwlthflanding  the  king's  prerogative  In  feas  and  navl* 
19.  Bro.  ^  gable  rivers,  yet  it  hath  been  always  held,  that  a  fubjed  may  fifli 
FkL^Bar!"   i"  t^c  fea ;  for  this  being  a  matter  of  common  right,  and  the 

means 
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means  of  livelihood,  and  for  the  good  of  the  commohwealth,  93.  Mod. 
cannot  be  reftrained  by  grant  or  prcfcription.  '°S-  aSaik. 

...  .  °37-  P^*  4" 

f  Although  prima  facie  an  arm  of  the  fea  be  in  point  of  propriety  the  king's,  and  primi  f^.le  it  be  com- 
mon for  every  i'ubjeft  to  iih  theie,  yet  a  fubjedl  may  have  by  ufage  a  fjveral  fifnery  there,  exclufive  of 
that  common  liberty  which  otherwife  of  common  right  belongs  to  all  the  kings  fucjects.  See  Hale  De 
Jure  Mans,  cap.  5.   and  the  fever^l  authorities  there  coleftsd] 

Alfo  it  is  held,  that  every  fubje£l  of  common  right  may  fifh  6  Mod.  73. 
with  lawful  nets,  £sV.  in  a  navigable  river  as  well  as  in  the  fea;  barren  v. 
nnd  the  king's  grant  cannot  bar  them  thereof  ;  but  the  crown  only  s^jj^^  T^l] 
has  a  right  to  royal  fifh  ;  and  that  the  king  only  may  grant.  pi.  4.  s.c. 

and  S.  p. 

Pir  Holt,  C.  J.  on  a  claim  of /Jam  pif.anam  in  the  river  Ex  by  grant  from  the  crown. 

[And  as  a  fubjeiSl  may  have  a  right  of  fifliing  in  the  fea  and  the  HaleDe 
arms  thereof,  fo  the  fliore,  that  is,  the  land,  which  lies  between  J"*^  Maris, 
high-water  and  low-water  mark  at  ordinary  neap-tides,  may  be-  ^' 
long  to  a  fubjecl.     The  ftatute  of  7  Ja.  i.  c.  18.  fuppofeth  it ;  for 
it  provides,  that  thofe  of  Coniwall  and  Devon  may  fetch  fea-fand 
for  the  bettering  of  their  lands,  and  (hall  not  be  hindered  by  thofe 
that  have  their  lands  adjoining  to  the  fea-coa(ls,  which  it  appears 
by  the  ftatute,  they  were  formerly.     Vide  Carta  Antique,  D.  D. 
ft.  24.  the  charter  oi  Alan  de  Percy  to  the  monks  of  Whitby,  and 
the  bounds  thereof,  viz.  totam  marinam  a  porta  de  Whitby  ufqtie 
Blovvick,  ^c.y  et  nfqiie  Terdifo,   et  ufque  in  mare,  et  per  iuarinam  in 
"Whitby,  confirmed  by  king  Henry  I.     And  the  bounds  of  that 
abbey's  pofleflions  take  in  many  creeks  of  the  fea,  yet  are  given  by 
a  fubjeft,  -viz.  Deriveni,  Miife^  Efe,  &c. 

The  (hore  may  not  only  belong  to  a  fubjecl  in  grofs,  which  Ih.d.    <;o 
pofllbly  may  fuppofe  a  grant  before  time  of  memory,  but  it  may  ^f^^in 
be  parcel  of  a  manor.     And  the  evidences  to  prove  this  fa£l  are  conrtabi'e"» 
commonly  thefe,  conftant  and  ufual  fetching  gravel  and  fea-weed  cafe,  5C0. 
and  fea-fand  between  the  high-water  and  low-water  rnark,   and  ^°7" 
licenfing  others  to  do  fo ;  inclofmg  and  imbanking  againft  the  fea,  Dy.'3->6'b. 
and  enjoyment  of  what  is  fo  ianed  •,  enjoyment  of  wrecks  happen-  s-o  in  ths 
incT  upon  the  fand  ;  prefentment  and  punifhment  of  purpreftures  E«ctiequer- 

•  1-1  r  1   r      1    1-1  chamber, 

there  in  the  court  or  a  manor,  and  luch  like.  P_  ^^  q^,^ 

inter  1' Attorney  Gener  ill  et  Sir  Samuel  Roih,  Sir  Richard  BuUer,  and  Sir  Thomas  Arundel,  per  c/nni 
i/trones. 

And  as  it  may  be  parcel  of  a  manor,  fo  it  may  be  parcel  of  a  vill  Hale,  ulfi 
or  parifh.  And  the  evidence  for  that  will  be  ufual  perambulations,  ^"f''^' 
common  reputation,  known  metes  and  divifions,  and  the  like. 
And  upon  this  account  the  parfon  of  Sutton,  about  14  Car.  i.  had 
averdi£l  for  the  t'lthts  o^  Sutton- Alaty/j  in  Linco/njhire,  upon  along 
and  a  great  evidence ;  though  it  appeared,  that  within  time  of 
memory  it  was  the  mere  (hore  of  the  fea  covered  at  ordinary  tides, 
and  without  the  old  fea-bank. 

And  it  may  not  only  be  parcel   of  a  manor,  but  de  foBo  it  Hale,  ubi 
many  times  is  fo,  and  perchance  it  is  parcel   of  almoft  all  fuch  Z"/'^"- 
manors  as  by  prefcription  have  royal  fifh  or  wrecks  of  the  fea 
within  their  manor.     For,  for  the  mofi:  part,  wrecks  and  royal  filh 
are  not,  nor  indeed  cannot  be  well  left  above  the  high-water  mark, 
unlefs  it  be  at  fuch  extraordinary  tides  as  overflow  the  Und  :  but 

K  k  2  thefe 
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thefe  are  perqulfites  which  happen  between  the  high-water  and 
low-water  mark ;  for  the  fea  withdrawing  at  the  ebb  leaves  the 
wrecks  upon  the  {hore,  and  alfo  thofe  greater  filh,  which  come 
under  the  denomination  of  royal  fifli. 
HaleDeJure  And  as  the  fhore  may  thus  belong  to  a  fubjecl,  fo  in  fome 
M<iri4,c.  6.  jnflances  may  the  inaritima  iucremenia.  Hence,  cuftom  and  pre- 
fcription  may  give  the  jiu  allwj'wnis  to  the  land  whereunto  it 
accrues.  But  cuftom  cannot  entitle  the  fubject  to  relived  lands, 
or  make  them  parcel  of  a  manor.  For  the  foil  from  under  the  water 
ir.uft  needs  be  of  the  fame  propriety  as  it  is  when  covered  with 
water.  If  the  foil  of  the  fea,  while  it  is  covered  with  water,  be 
the  king's,  it  cannot  become  the  fubjefb's  becaufe  the  water  hath 
left  it.  But  in  the  cafe  of  alluvio  tnar'iSy  it  is  otherwife  ;  becaufe 
the  acceflion  and  addition  of  the  land  by  the  fea  to  the  dry  land 
gradually  is  a  kind  of  perquifite,  and  an  acceffion  to  the  land;  and 
therefore  in  cafe  of  private  rivers,  it  feems  by  the  very  courfe  of 
the  common  law,  fuch  a  gradual  increafe  c edit  f oh  adjacerdl;  and 
though  it  may  be  doubtful  whether  it  be  fo  ex  jure  commuui  in 
cafe  of  the  king  •,  yet,  doubtlefs,  it  gives  a  reafonablenefs  and 
facility  for  fuch  right  of  alluvio  to  be  acquired  by  cuftom  •,  for 
though  in  every  acqueft  per  alluvionan  there  be  a  reli6lion  or 
rather  exclufion  of  the  fea,  yet  it  is  not  a  reccfs  of  the  fea,  nor 
properly  a  relitlion. 
Hs!e,  uhi  But,  thougli  it  be  regularly  true,  that  terra  reliclcc  per  mare  can- 

Ar'^'  not  be  prefcribed,  yet  a  creek,  arm  of  the  fea,  or  di/lricius  maris^ 

may  be  prefcribed  in  point  of  intereft  ;  and,  by  way  of  confequence 
or  concomitance,  the  land  reliHed  there,  according  to  the  extent 
of  fuch  a  precin£l  as  was  fo  prefcribed,  will  belong  to  the  former 
owner  of  fuch  dijlriclus  maris.  But  otherwife  it  would  be,  if 
fuch  prefcription  before  the  reliction  extended  only  to  a  liberty, 
or  prof  J  apprendre^  or  jurifdiclion  only  within  that  dlftri6i  ;  as, 
liberty  of  free  fifhing,  admiral  jurifdidi:ion,  or  the  jurifdidlion  of 
a  leet,  hundred,  or  other  court ;  for  fuch  may  extend  to  an  arm 
of  the  fea,  as  appears  by  3  E.  2.  corotie;  for  thefe  are  not  any 
acquefts  of  the  intereft  of  the  water  and  foil,  but  leave  it  as  it 
found  it.  Therefore  the  difcovery  of  the  extent  of  the  prefcription 
or  ufage,  whether  it  extends  to  the  foil  or  not,  refts  upon  fuch 
evidences  of  fa£t,  as  may  juftly  fatisfy  the  court  and  jury  con- 
cerning the  intereft  of  the  foil. 
Hale,  uli  And  the  fame  rule,  which  hath  been  obferved  before  touching 

f'.'f^>a.  acquefts  by  the  reli(5lion  or  recefs  of  the  fea,  or  the  arms  or  creeks 

thereof,  holds  with  refj^e^l  to  iflands  arifing  within  thofe  parts* 
Of  common  right  and  prima  facie,  it  is  true,  they  belong  to  the 
crown  :  but,  where  the  intereft  of  a  dijlrictis  marisy  or  arm  of  the 
.  fea,  or  creek,  or  haven,  doth  in  point  of  propriety  belong  to  a 
fubjetl  either  by  charter  or  prefcription,  the  iflands  that  happen 
within  the  precinQs  of  fuch  private  propriety  of  a  fubject,  will 
belong  to  the  fubje£l  according  to  the  limits  and  extent  of  fuch 
propriety.  And  therefore,  if  the  weft  fide  of  an  arm  of  the  fea 
belong  to  a  manor  of  the  weft  fide,  and  an  ifland  happen  to  arifc 
on  the  weft  lide  Qijilurn  aqu<?  itivironed  with  the  water,  the  pro- 
priety 
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priety  of  fuch  ifiand  will  er.tirely  belong  to  the  lord  of  the  manor 
of  the  welt  fide  :  and  if  the  ealt  fide  of  an  arm  of  the  lea  belong 
to  a  manor  of  the  eafl  fide  tifque  filum  aqu^j  and  fuch  an  ifland 
happen  between  the  eaft  fide  and  fuch  Tif.lum  aqiicc^  it  will  belong 
to  the  lord  on  the  eafl  fide  :  and  if  ihtfJum  aqii£  divide  itfelf,  and 
one  part  take  the  eaft,  and  the  other  the  welt,  and  leave  an  illand 
in  the  middle  between  both  the  fdoy  the  one  half  will  belong  to 
the  one  lord,  and  the  otlier  to  the  other.  But  tliis  is  to  be  under- 
ftood  of  iflands  that  are  newly  made  ;  for  If  a  part  of  an  arm  of 
the  fea,  by  a  new  recefs  from  its  ancient  channel,  encompafa  the 
land  of  another  man,  his  propriety  continues  unaltered.] 

4.  Of  his  Prerogative  in  Swans  and  Royal  Fifhes. 

The  king,  as  a  perpetual  fign  and  acknowledgment  of  his  do-  7  Co,  ^6. 
minion  of  the  feas,  hath  feveral  creatures  referved  to  him  under 
the  denomin:ulon  of  royal  creatures,   as   fwans,   llurgeons,   and 
whales  ;  all  which  are  the  natives  of  feas  and  rivers. 

But. a  fabjecl  may  have  a  property  in  fwans  three  manner  of 
v/ays  : 

Firft,  by  the  acqulfition  of  tame  fwans  ;  Ws.  by, buying  tame  7 Co.  16.  b* 
fwans,  or  by  grant  of  the  king  of  wild  fwans,  and  taming  them  ; 
and  tlien  the  fubjecl  (hall  have  the  property  in  them  wherefoever 
they  are,  as  of  any  other  tame  animal. 

If  the  cock  fwans  of  one  man  get  into  the  hen  fwans  of  another,  7  Co.  17  a. 
by  the  cuftoni  of  England  this  brood  ftiail  be  divided  ;  and  it  (liall  -  ^'-  '^'°"** 
not  follow  the  female,  according  to  the  common  rigiit  of  acceffion.     ^ 
And  this  is  founded  on  a  natural  obfervation  on  the  moderation 
of  this  fort  of  creatures,  that  they  will  not  couple  with  more  thsa 
one  \  and  fo  if  they  were  to  be  fcparatcd  they  could  never  be 
propagated^ 

A  cuftom  that  the  owner  of  fwans  (hould  have  two  cygnets,  7C0. 17.  a, 
and  the  owner  of  the  manor  the  reft,  has  been  held  good. 

Swans  that  are  not  the  king's  may  be  ftrays  in  a  manor  as  well  7  Co.  17.  a. 
as  any  other  creatures  ;  and  a  man  may  prefcribe  to  have  fwanning 
for  them  in  another  manor. 

Secondly,  the  property  of  wild  fv/ans  may  be  in  the  fubjeft  by  a  7  Co.  17.  a. 
grant  of  fwan-mark  from  the  king  j  for,  in  this  cafe,  all  the  fwans 
marked  with  fuch  mark  {hall  be  die  fubjcCls  wherefoever  they  7  Co.  17. 

fly- 

A  fwan-mark  may  be  granted  over  as  v/ell  as  the  privilege  of  a  7  Co,  x;.. 
park  or  warren. 

By  the  22  E.  4.  c.  6,  '*  No  perfon,  other  than  the  fon  of  the 
*'  king,  fliall  have  any  mark  or  game  of  fwans,  except  he  have 
«  lands  of  freehold  to  the  yearly  value  of  five  marks  ;  and  if  any 
*'  perfon  not  having  lands  to  the  faid  yearly  value,  ftiall  have  any 
"  fuch  mark  or  game,  it  fhall  he  lawful  to  any  of  the  king's  %b- 
"  jccts,  having  lands  to  the  faid  value,  to  feize  the  fwans  as  forfeit  •, 
"  whereof  the  king  fliall  have  the  one  half,  and  he  that  (hall  feize 
*'  the  other." 

K  k  3  Thirdly, 
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7  Co.  17.  Thinlly,  fwans  may  be  the  fubj eft's  ratiore  prlvtlegil ;  as,  if  the 

king  grants  to  the  fubjeft:  the  game  of  wild  fwan  in  fuch  a  river  \ 
but  in  fuch  cafe,  tlie  fubje£l  cannot  bring  an  aftion  of  trefpafs, 
qunre  cygnosfuos  ibid,  nidificaut.  or  gigr.ciit.  cepit ;  for  a  man  cannot 
call  that  his  own,  which  he  hath  only  during  particular  occu- 
pancy and  pofTeffion  in  a  certain  place. 
Hawk..P.C.  If  a  man  take  away  fwans  marked  or  pinioned,  or  thofe  which 
'•33-  §^7-  are  unmarked,  if  they   be  kept  in  a  pond  or  private  river,  it  is 

felony. 
St.de  frar}-       The  king  {hall  have  wreck  of  the  fea,  whales,  and  great  fturgeons 
gat  va  regis,  tai^gn  jn  the  fca  and  elfewhere  throughout  the  whole  realm  (a)  •,  ex- 
[(J/xogiVe  cept  in  places  privileged  by  the  king. 

the  crown  a  right  to  fuch  fi(h,  they  muft  be  taken  within  the  feas  parcel  of  the  dominion  and  crown  of 
England,  cr  in  the  creeks  or  arms  thereof  ;  tor,  if  'aken  in  the  wide  feas,  or  out  of  the  precinft  of 
the"  feas  belonging  to  the  crown  of  England,  they  bclcr.g  to  the  tiker,  39  E.  3.  35.  per  Belknap.  —  A 
fubjeft  might  and  may  unqueftionably  have  this  franchlfe  or  royal  perquifue,  i  ft,  by  grant  ;  2d,  by  pre- 
fcription  within  the  (hoie  between  the  high-water  and  low-wacer  mark,  or  in  a  certain  diftindt  diftrinus 
maris,  or  in  a  port,  or  creek,  or  arm  of  the  fea  ;  and  this  may  be  had  in  grofs,  or  as  appui tenant  to  an 
honour,  manor,  or  hundied.     Hale  De  Jure  Maris,  c.  7.  J 


[5.  Of  his  Prerogative  in  Ports  and  Havens. 


HaleDe  A  port,  faith  my  Lord  Hale,  is  quid  aggregatumj  confifting  of 

Portibus  fomething  that  is  natural,  viz.  an  accefs  of  the  fea,  whereby  {hips 
"^^*  '  '  may  conveniently  come,  fafe  fituation  again{l  winds  where  they 
mzy  fafely  lie,  and  a  good  {hove  where  they  may  well  unlade  : 
fomething  that  is  artificial,  as  keys,  and  wharfs,  and  cranes,  and 
warehoufes,  and  houfes  of  common  receipt:  and  fomething  that 
is  civil,  viz.  privileges  and  franchifes,  viz.  jus  appUcatidi,  jus  mer-- 
catiy  and  divers  other  additaments  given  to  it  by  civil  authority. 
Jd,  c.  3.  To  ere6t  a  publick  port  originally  and  de  novoy  is  a  part  of  the 

jus  regale  of  the  crown  of  Etiglaud.  And  as  it  is  not  competent 
to  a  fubjeft  to  inftitute  or  ere6l  a  common  port  without  the 
charter  of  the  king,  or  a  lawful  prefcription,  fo  neither  is  it  com- 
petent to  a  fubjeft  without  fuch  charter  or  prefcription  to  erect  a 
port  for  the  men  of  fuch  a  fee  or  precinft,  as  for  his  own  tenants. 
A  lord  of  a  county  palatine,  though  he  may  have,  and  ufually  had, 
ports  by  charter  or  prefcription,  yet  he  cannot  ere6l  a  common 
port  within  his  palatine  jurifdi£lion.  For  the  concernment  of  a 
port  muft  neceilarily  exceed  the  extent  and  limits  of  the  jura 
regalia  that  are  incident  to  a  county  palatine  ;  for  the  fafety  of  the 
kingdom,  the  commerce  of  the  kingdom,  and  the  king's  revenue 
are  concerned  in  it.  Merchants  and  feamen  of  all  parts  and  quar- 
ters of  the  world  are  let  into  the  kingdom  publickly,  and  under 
the  publick  proteftion,  in  a  publick  port :  and,  confequently,  it  is 
not  within  the  extent  of  a  jurifdi«f^ion  palatine  de  novo  to  eredl  a 
publick  port. 
id.  c.  5.  In  the  erefting  of  a  port  the  royal  authority  is  not  re{lrained, 

as  in  the  grant  of  a  market,  by  the  vicinity  of  the  new  port  to  a 
former  port-  For  though  the  old  port  may  be  greatly  injured  by 
the  erection  of  the  nevi^  port  in  its  neighbourhood,  yet  that  cir- 

cuaiftance 


eumftance  will,  of  itfelf,  be  no  objection  to  it,  provided  that  the 
new  port  be  not  within  the  proper  limits  of  the  old  port,  and  there 
be  no  obftruction  to  the  water  or  otherwife,  but  that  fhips  mav, 
if  they  will,  arrive  at  the  former  port. 

But,  I.  it  cannot  be  eredled  within  the  peculiar  limits  by  char- 
ter or  prefcriptlon  belonging  to  the  former  port,  becaufe  that  is 
p^rt  of  the  intercft  of  the  lord  of  the  former  port.  Neither  cau 
the  firft  port  be  obftrudfed  or  wholly  defaced,  or  excluded  for 
arrival  of  fliips,  but  by  net  of  parliament,  as  was  done  in  the  cafe 
of  Melcombe  tranflated  to  Poole.  Rot.  Pari.  1 1  H.6.  n.  30.  And 
the  reafon  is,  becaufe  a  publick  interelt  is  concerned  j  viz.  tlie  in- 
terell  of  the  merchant  at  large,  and  the  intertll  of  the  traders  and 
mariners  in  that  particular  place  or  port,  who  have  a  right  fettled 
in  them  for  the  application,  lading,  and  unlading  of  lliips  there. 

2.  If  the  king  have  an  ancient  port  at  ^.,  and  he  ereil  another 
port  hard  by,  with  a  general  prohibition  that  no  man  fliall  bring 
his  goods  or  merchandizes  by  fea  to  any  other  port  within  five 
miles  but  to  that  which  is  newly  erccled,  this  prohibition  is  good, 
as  againft  the  king's  intcrefl  in  the  former  port,  though  the  new 
port  be  erected  within  the  precincts  of  the  old  ;  for  he  may  dero- 
gate from  his  own  fimple  iTitereft  by  his  ov^n  reftriclicn.  But 
this  reflridlion  is  not  good  ngainft  the  fubjects  of  the  port  of  //., 
who  by  ufage  had  a  right  to  come  with  their  own  (hippino',  and 
\ii6.t  and  unlade  :  and  this,  although  the  goods  might  be  cuftom- 
abie  goods  ;  for  the  Inhabitants  of  ^.  had  an  eafcment  acquired  to 
themfelves  by  prefcriptlon. 

3.  But  if  the  king  erect  by  his  own  proclamation  a  port  at  A. 
where  there  was  no  arrival  of  fliips  before,  and  doth  not  grant  it 
to  another  perfon,  but  keeps  the  intereft  in  himfelf  of  this  fran- 
chife  ;  there,  it  ftems  the  king  may  dlflblve  this  port,  or  erect  an- 
other port,  with  a  prohibition  that  no  fliip  fliall  arrive  within  fuch 
a  diftance,  but  at  the  new  port  ;  for  there  was  no  right  of  arrivage 
of  any  fhips  at  the  former  harbour  lodged  in  the  inhabitants  nor 
any  other  fubject,  but  only  permUhve  at  the  king's  pleafure,  and 
he  may  derogate  from  his  own  right. 

4.  But  if  a  fubject  hath  a  port  and  arrival  of  fhips  at  B.  by  pre^^ 
fcription  or  charter,  and  afterwards  the  king  erect  a  new  port, 
within  three  or  five  miles  wkhin  or  without  the  preclntls  of  the 
port  of  ^.,  with  a  prohibition  that  no  fliips  (liall  arrive  within  five 
miles  of  the  new-ere£ted  port  elfewhere  ;  this  prohibition  or  re- 
ftridtion  is  void,  as  againft  the  intereft  of  the  owner  of  the  port  of 
i?.,  or  the  inhabitants  of  j5.,  becaufe  there  was  a  former  intereft 
lodged  in  the  owner  and  inhabitants  of  the  port  of  B.,  which  can- 
not be  taken  from  them  without  their  own  confent,  or  by  a£t  of 
parliament. 

5.  But  if  a  fubje£t,  or  the  king's  fee-farmer,  hath  a  port  at  R. 
by  prefcriptlon  or  charter,  and  the  king  grants  that  no  fhips  fhaU 
arrive  within  five  miles  or  fuch  like  compafs,  the  king  cannot 
within  that  precinct  ere£t  de  vovo  a  port  to  the  prejudice  of  that 
port  to  which  he  had  precedently  granted  this  privilege.  For  the 
grant  is  good  as  againil  the  king,  and  any  int^creft  derived  from. 
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him  after  this  grant :  and  although,  as  hath  been  faici,  without 
this  reltridive  claule,  the  king  might  have  ereded  a  port  near  to 
the  former,  which  would  have  had  this  concurrent  power  or  fran- 
chife.  yet  the  king  hath  bound  up  his  hands  by  his  own  charter; 
and  by  this  inhibition,  the  precincl,  to  which  this  inhibition  ex- 
tends, is  become  as  it  were,  parcel  of  the  precindl:  of  the  port. 
Id.  c.  6.  The  right  in  ports,  according  to  Lord  Hale^  is  threefold  :— The 

jus  privatumy  or  the  intereft  of  propriety  or  franchife.     TheyV/j- 
publicumy  or  the  common  intereft  that  all  perfons  have  to  refort  to 
or  from    publick   ports,    as  publick  fea-marts   or  markets,  with 
their  goods,  wares,  and  merchandizes.     TheyV/j-  reginniy  or  the 
right  of  fuperintendency  and  prerogative,  which  the  king  hath  for 
the  fafety  of  the  realm,  or  benefit  of  commerce,  or  fecurity  of  his 
cu'foms.     The  firfi:,  vl-z.  they/^jj^r;W//«« -divides  itfelf  into  the 
ownerihip  of  propriety,   and  the  ownerfliip  of  franchife.     The 
ownerfnip  of  propriety  is,  where  the  king,  or  a  common  perfon 
by  charter  or  prefcription,  is  the  owner  of  the  foil  of  a  creek  or 
haven,  v/here  fnips  may  fafely  arrive  and  come  to  the  (liore.  This 
intereft  of  propriety  is  prima  facie  in  the  king,  but  may  belong  to 
a  fubjecl.     But  the  fubjeft  hath  not  thereby   the   franchife   of  a 
port,  nor  may  he  <»fo  ufe  or  employ  it,  unlels  he  hath  had  that 
liberty  time  out  of  mind,  or  by  royal  charter.     Indeed  he  may 
bring  thither  for  his  own  private  ufe  his  own  boats  and  veflels  to 
carry  off  and  bring  in  his  own  goods  that  are  not  cuftomable,  as 
fifli,  Cj'r. ;  but  he  may  not  ufe   it  as  a   publick  port   or  admit 
foreigners,  uniefs  in  cafe  of  neceffity,  nor  take  toll  or  anchorage 
there  ;  for  that  is  fineable,  either  by  prefentment,  or  in  a  quo  luar-' 
ranto. — The  ownerfiiip  of  franchife  is  that  which  gives  the  form- 
ality or  denomination  of  a  publick  or  lawful  port,  and  becomes  a 
free  arrival  of  fliips  to  lade  and  unlade  their   merchandizes,  and 
this  may  be  acquired  by  prefcription,  or  by  creation  by  the  king 
cither  by  proclamation  or  by  charter. 

Before  any  port  is  legally  fettled,  although  the  propriety  of  the 
foil  of  a  creek  or  harbour-may  belong  to  a  lubje^t  or  a  private  per- 
fon, yet  the  king  hath  hisyV/x  regium  in  that  creek  or  harbour; 
and  there  is  alfo  a  common  liberty  for  any  one  to  come  thither 
v/ith  boats  and  veflels  as  agalnft  all  but  the  king.  And  upon  this 
account,  thougli  A.  may  have  the  propriety  of  a  creek  or  harbour 
or  navigable  river,  yet  the  king  may  grant  there  the  liberty  of  a 
port  to  B.y  and  fo  the  interell  of  propriety  and  the  intereft  of  fran- 
chife feveral  and  divided.  And  in  this  no  injury  is  at  ail  done  to 
A.y  for  he  hath  what  he  had  before,  vi-z.  the  intereft  of  the  foil, 
and,  confequently,  the  improvem.ent  of  the  (liore,  and  the  liberty 
of  fifning ;  and  as  the  creek  was  free  for  any  one  to  pafs  in  it 
againft  all  but  the  king,  for  it  \v:xs  publici  juris  as  to  that  matter 
before,  fo  now  the  king  takes  off  that  reftraint,  and  by  his  licence 
and  charter  makes  it  free  for  all  to  come  and  unlade. 

But  if  A.  hath  the  ripa  or  bank  of  the  port,  the  king  may  not 
fl;rant  a  liberty  to  unlade  upon  that  bank  or  ripa^  without  his  con- 
fcnt,  uniefs  cuftom  hath  made  the  liberty  thereof  free  to  all,  as  in 
many  places  it  is;  for  that  v.xuld  be  a  prejudice   to  the  private 
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intereft  of  A.y  which  may  not  be  taken  from  him  without  fuch 
confent.  And  therefore  in  the  crgation  of  a  new  port  either  by 
proclamation  or  charter,  it  hath  been  the  courfe  to  fecure  th« 
intereft  of  the  (liore  beforehand,  for  the  building  of  wharfs  and 
keys  for  the  application  of  merchandize,  and  for  the  building  of 
houfes.  So,  that  it  is  pofiible,  though  not  ordinary,  that  the 
intereft  of  propriety  and  the  intereft  of  franchife  may  be  divided  : 
but  it  is  ufual  and  beft  in  conjun£tion. 

But,  though  the  dominion  either  of  franchife  or  propriety  be  IJ-  c.%. 
lodged  by  prefcription  or  charter  in  a  fubject,  yet  it  is  charged  Though  tha 
or  afFe£led  with  thaty'wj-  publicum  that  belongs  to  all  men  ;  and  fo  nuifanca  be 
it  is  charged  or  affedtcd  with  thaty'wj-  regium,  or  right  of  preroga-  aqueilionof 
tive  of  the  king,  fo  far  as  the  fame  is  by  law  invefted  in  the  king,  ^f-^'^'^'^ 

o '  J  o      tnere  rote 

It   is  only  with  the  Jus  reguini,  that  we   have  to  do  at  prefent,  propeiforthe 
obferving  by  the  way,  that  the  patronage  and  protection  of  all  cognizance 
iura  publico  being  intrufted  by  the  common  law  to  the  king  :  the  °  ^J^^y^yet 

J  ^^  .&  J        r  •  LT    1  T  •  •     1    r     where  the 

care  oi  preventuig  and  retormuig  publick  nuiiances  \\\  ports  is  leit  king  claims 
to  him,  and  his  courts  of  juftice,  the  profecutious  for  them  are  in  ^"d  proves  a 
his  name,  and  the  fines  for  the  defects  or  annoyances  in  them  are  !^'°, '  ^? '  ^ 

'  .  i  loii,  where  a 

part  of  his  revenue.  purprefture 

and  nuifance  lave  been  committed,  he  may  proceed  by  information  in  equity,  and  have  a  decree  to  abata 
it.  Cafe  of  the  City  of  Briftoi  v.  f.iorgan,  Trin.  ij  Car.  i.  cited  in  Lord  Ka!e  De  Portibus  Maris, 
pa.  81.  and  Attorney-General  V.  Richardi,  An.'lr.  603. 

They///  regium,  or  prerogative  of  the  king  in  the  ports  of  the  fea, 
brandies  itfelf  into  three  parts,  as  it  relates  firft  to  the  prefervatioii 
of  the  fafety  and  peace  of  the  kingdom  ;  fecond,  to  the  trade  and 
commerce  of  the  kingdom  ;  or,  third,  to  the  improvement  and  due 
anfv^ering  of  the  (hip's  cuftoms  and  fubfidies  arifing  by  merchan- 
dize imported  or  exported.  From  the  firft  arifeth  his  power  of  in- 
hibiting pcrfons  to  com.e  into  the  realm,  or  of  inhibiting  perfons  to 
go  outof  the  realm,  of  both  which  fee  hereafter  (C.  3,  4).  From 
the  fecond  arifeth  the  power  claimed  by  him  of  opening  or  fliut- 
ing  the  ports  in  reference  to  goods  exported  or  imported,  of  which 
we  {hall  treat  under  this  divifion  of  the  fubje£t-  With  refpedt 
to  his  power  in  the  laft,  it  will  be  treated  of  under  title 
(Smuggli/ig). 

As  to  his  power  of  opening  and  fhutting  the  ports  in  reference 
to  goods  exported  or  imported,  we  fhall  tranfcribe  the  words  of 
Lord  Hale  upon  this  delicate  point. 

Concerning  importation  of  foreign  goods,  and  the  prohibition 
of  the  importation  of  them,  we  may  find  de  faBo  that  fuch  inhi- 
bitions have  been  of  two  forts,  'ui-z.  general  inhibitions  that  fuch 
or  fuch  merchandizes  fhall  not  at  all  be  imported,  under  pain  of 
confifcation  or  forfeiture  ;  or  eife  they  have  been  inhibitions  or 
reftraints/v^  modo,  as,  namely,  they  fliallbe  imported  only  at  fuch 
ports  or  in  fuch  fliips. 

Firji^  For  general  prohibitions  of  merchandizes  of  any  parti- 
cular kind.  Thefe  were  fometimes  made,  but  very  rarely  ;  neither 
indeed  could  they  be  lawful  withoutthe  help  of  an  acl  of  parliament, 
becaufe  there  have  been  in  all  times  feveral  ftatutes  made  for 
the  liberty  and  encouragement  of  msrchauyS  ftrangers  efpecially 

to 
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to  come  into  the  kingdom  and  trade,  which  could  not  be  de- 
rogated by  a  proclaniation.  Magna  ChartUy  c.  30.  2  E.  3.  c.  4. 
9^.3.  c,  I.  14  £.3.  c,2.  25^.3.  c.  2.  and  divers  other 
ftatutes. 

And  therefore,  if  at  any  time  there  were  fuch  inhibitions  by 
proclamation,  they  were  commonly  temporary  upon  an  exigence 
of  Hate,  and  not  perpetual,  nor  of  any  certain  continuance.  But 
when  there  were  perpetual  or  long  reftraints  of  this  nature,  they 
were  always  done  by  parliament.  3  -E.  4.  c.  J,.  1  R.  3.  c.  12. 
igH.  7.  C.21-  againft  importation  of  foreign  manufadlures  therein 
fpecified  ;  4  E.  4.  c.  i.  againft  importation  of  foreign  clothes; 
5  Eiiz.  c.  7.  againft  importation  of  daggers,  Is'c.;  27  H.  6.  <r.  i, 
an  inhibition  of  the  wares  of  Brabant  and  HoUaiid,  becaufe  they 
there  had  made  reftraint  of  importation  of  Englijh  cloth  •,  23  /f.  8. 
e.  7.  an  inhibition  by  a6l  of  parliament  of  the  importation  of 
French  wines  between  MichaeUnas  and  Candlemas  ;  and  very  many 
more  of  the  like  kind.  And  the  reafons  of  thefe  interpofings  of 
acts  of  parliament  was,  becaufe  that  proclamations  proved  very 
inefFe6tual  to  that  purpofe,  partly  becaufe  it  was  at  beft  doubtful 
whether  they  could  at  all  be  efFe£lual  againft  fo  many  acts  of  par- 
liament ;  but  doubtlefs  they  could  not  without  an  a£i:  of  parlia- 
ment induce  a  forfeiture  of  the  goods  fo  imported,  as  hath  been 
often  refolved ;  whereof  more  hereafter.  See  the  refolution  of 
the  cafe  of  monopolies,  1 1  Rep.  88.  the  grant  of  the  fole  import- 
ation of  foreign  cards,  though  prohibited  by  a6l  of  parliament, 
ruled  to  be  againft  law,  and  a  monopoly.  Much  more  were  the 
things  not  prohibited  by  law  to  be  imported.  Vide  Peeth'z  cafe, 
Rot.  Pari.   50  is.  3. 

The  only  acl  of  parliament,  that  feems  to  give  a  countenance 
to  thefe  kinds  of  inhibitions,  is  that  of  3  J  a.  c.  6.  The  king  granted 
a  charter  to  the  merchants,  that  no  SpaniJJj  wines  fliould  be  im-f 
ported  but  by  them.  This  aft  repealed  that  charter  in  a  great 
meafure,  whereby  fome  vi'ould  infer  that  the  patent  was  good, 
lince  nothing  but  an  acl  of  parliament  feemed  neceflary  to  repeal 
it.  But  the  confequence  is  miftaken.  In  majorem  cautelam^  an 
a£l  of  parliament  was  ufed  in  this  cafe  as  the  moft  fafe  and  ef- 
fedlual  means  :  but  if  any  man  confider  thofe  a61:s  of  parliament, 
that  enact  the  fea  to  be  open,  or  the  refolutions  of  court  in  cafes 
of  this  nature,  or  the  very  preamble  of  the  a£t  itfelf,  he  v/ill  eafily 
find  that  fuch  inhibitions  cannot  be  without  an  aft:  of  parliament. 

Secondly,  as  touching  particular  reftraints  ;  as,  for  inftance, 
that  malmfeys  ftiall  not  be  imported,  but  unto  the  port  of  South- 
ampton ;  fuch  a  grant  is  againft  law,  and  was  accordingly  refolved 
in  the  cafe  of  Southampton^  T.  i  Eliz,  Rot.  73.  cited  in  Cookers 
comment  upon  Magna  ChartUy  c.  30.  and  therefore  there  was  a 
fpecial  aft  of  parliament  made  the  5  Eliz.  for  the  making  good  of 
that  charter ;  and  the  like  courfe  hath  been  ufed  to  make  good 
thofe  reftriftions  of  foreign  trade  to  particular  companies ;  as, 
for  inftance,  the  Miifcovy  Company,  and  fome  others. 

2.  Concerning  exportation,  and  how  far  forth  the  ports  may 
be  fhut  ijl>  reference  to  goods  ?nd  merchaiulizes  exported,  both  the 
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qu'tdfaclt  and  the  quid  juris  therein.  Thefe  prohibitions  of  ex- 
portation were  never  generally  for  all  goods  -,  for  that  were  to 
deftroy  trade,  but  of  fome  particular  goods  and  merchandizes. 
And  thofe  reftraints  were  of  two  kinds,  viz.  general  reftraints, 
that  they  fhould  not  be  at  all  exported  ;  or  fpecial  and  qualified 
reftraints,  that  they  fhould  not  be  exported,  but  in  fuch  Ihips,  or 
at  fuch  places.  Touching  both  thefe  briefly  :  and  firft,  touching 
the  general  inhibitions. 

It  i^  certain,  that  inhibitions  of  this  nature  were  very  frequent  ' 
by  proclamation;  and  when  they  carried  with  them  the  apparent 
rcafonablenefs  and  fitnefs  of  the  inhibition,  they  were  not  much 
difputed.  Thofe  inhibitions  were  for  the  mofb  part  touching 
fuch  commodities  whereby  the  kingdom  might  be  weakened,  or 
fcarcity  occafioned,  by  the  exportation  :  as  arms,  ammunition, 
corn,  victuals,  gold,  filver,  horfes,  limber,  thread  of  yarn  or  wool- 
len, and  fometimes  of  falcons.  Vide  Clauf.  lo  £.  2.  w.  13.  dorfo, 
Claiif.  38  ^.3.  m.  29.  Clauf.  41  £,  3.  m.  24.  dorfo.  Clauf  43  E.  3. 
jn-  3.  dorfo.  Clauf.  45  £.  3.  m.  4.  dorfo.  And  fometimes  in  the 
proclamation  there  was  annexed  a  claufe  of  imprifonment  of 
offenders  ;  fometimes  the  forfeiture  of  the  things  imported  ;  fome- 
times the  forfeiture  of  all  their  goods  and  lands.  But  thefe  claufes 
of  forfeiture  were  only  in  terrorem ;  foi:,  as  we  have  before  ob- 
ferved,  a  proclamation  barely  cannot  induce  a  forfeiture  of  goods. 
But  yet  fometimes  the  fearchers  and  other  officers  did  feize  the 
goods ;  and  when  they  had  fo  done,  they  were  compelled  to  ac- 
count for  the  goods  fo  feized  in  the  Exchequer ;  and  the  parties, 
whofe  goods  were  fo  feized,  were  put  to  much  trouble,  before 
they  could  have  their  goods  again.  But  the  mofh  ufual  way  to 
punlih  offenders  again il  fucii  proclamations  was  by  fine  and  im- 
prifonment ;  for  where  the  king  may  by  law  prohibit,  the  pro- 
clamation doth  increafe  the  offence.  And  thefe  proceedings  were 
by  information  at  the  king's  fuit,  fometimes  in  the  King's  Bench, 
as  i/.  I  E.i.  B.R,  Rot.  2^'  againfl  fuch  as  exported  horfes, 
arms,  money, and  plate,  againil  the  king's  proclnmaticn  ;  fometimes 
in  the  Exchequer,  Cowmtpiia  'Trin.\6  E.  3.  Rot.  Mich.  igE.  3.  Rot, 
elaxf.  6/^.  m.  29.  and  fometimes  coram  coucilioy  viz.  in  Chancery. 

How  far  thefe  proclamations  might  be  warrantable  by  law  in 
thefe  particular  cafes,  I  fhali  not  pofuively  determine  ;  only  thus 
far  1  (hall  fay, 

FirJ}^  That  if  it  were  admitted,  that  in  thefe  particular  cafes  of 
arms,  ammunition,  vi£luals,  and  money,  fuch  proclamation  might 
be  made,  and  thereby  the  otienders  might  be  fubject  to  fine  and 
imprifonment ;  yet  it  could  not  be  extended  to  other  things,  nei- 
ther ought  or  might  this  inhibition  be  an  engine  to  gain  money  for 
licences.  For  if  the  proclamation  had  any  ftrsngth,  it  was  becaufe 
of  the  inconveniences  of  the  exportation  of  thefe  things.  If  it 
were  not  a  publick  inconveniency,  it  could  not  be  inhibited  barely 
by  proclamation  ;  and  if  it  were  a  publick  inconveniency,  it  might 
not  be  licenfed  for  private  profit.  If  it  might,  the  ftrength  of 
the  proclamation  would  confequently  ceafe. 

Secondly, 
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Secoudly^  If  thefe  proclamations  were  admitted  lawful ;  yet 
they  could  not  Induce  any  forfeiture  of  lands  or  goods,  or  of  the 
very  goods  fo  exported  againft:  that  inhibition  ;  becaufe  that  lies 
not  within  the  ftrength  of  any  thing  but  a  law. 

Thirdly^  Though  polTibly  in  the  time  of  hoftillty,  or  publick 
danger,  or  common  fcarcity,  fuch  prohibitions  by  proclamation 
of  exportation  of  vi£luals  and  arms,  migiit  have  a  temporary  efFetl 
and  ufe  ;  yet  we  may  eafily  guefs  that  they  Vi'ere  not  efl-edual  for 
perpetuity,  nor  indeed  fufficient  provifions  pro  tempore;  for  the 
king  and  his  council  thought  not  fit  to  reft  upon  fuch  inefrc£lual 
means,  but  a6ls  of  parliament  have  fucceiFiveiy  pafied  for  the  in- 
hibition of  exportation  of  thefe  very  things,  with  penalties  of  for- 
feitures added  to  them.  See  i  E.  ^.  c.  5.  for  horfesi  1  E.  2. 
P.  M.  c.  5.  of  corn,  herring,  butter,  cheefe,  and  wood ;  25  H.  8. 
f.  5.  of  victuals  of  all  fortsj  9^.3.  c.  i.  19  i7.  7.  c.  15.  of 
'  bullion  or  money.  The  like  might  be  indanced  in  divers  other 
things. 

Let  us  now  come  to  particulars,  or  qualified  reftraints ;  and 
they  are  of  two  kinds  : 

FirJ}^  The  reftraints  of  exportation  In  any  but  EngUJli  bottoms. 
This  hath  been  attempted  to  be  done  by  proclamation,  as  a  good 
expedient  for  the  increafe  of  fliipping  and  mariners,  and  the  en- 
couragement of  trade  and  navigation.  Vide  inde  claiif.  ^i  E.  3. 
m.  25.  of  a  proclamation  to  that  purpofe  ;  but  it  proved  ineffec- 
tual, till  provlfion  was  made  for  it  by  acts  of  parliament,  viz., 
5  R.  2.  c.  3. — 6  R.  2.  c.  8.— 14  R.  2.  c.  6. — 4  H.  7.  c.  10.  But 
becaufe  it  provoked  foreign  princes  to  do  the  like,  it  was  repealed 
by  the  ftatute  i  Eli%.  ci^,  with  certain  provifions  made  in  the 
cafe  by  that  ftatute  and  the  ftatutes  of  5  Ell-z.  c.  5.  and  13  -E/iz, 
c.  15.  But  now,  by  a  late  a£l:  of  parliament,  12  Car.  2.  intitled, 
<*  An  adl;  for  encouraging  of  navigation,"  the  ufe  of  foreign  fhips 
is  in  a  great  meafure  reftrained. 

And  upon   the  whole  matter,  it  will  appear  from  the  feveral 
a£l:s  of  parliament  that  have  been  made  for  the  fupport  and  in- 
creafe of  trade,  and  for  the  keeping  of  the  fea  open  to  foreign  and 
EngUjJj  merchants  and  merchandize,  that  there  is  now  no  other 
means  for  the  reftraint  of  exportation  or  importation  of  goods  and 
merchandizes  in  times  of  peace,  but  only  when  and  where  an  acl 
of  parliament    puts    any  reftraint.     Several  acts   of  parliament 
having  provided,  que  la  mere  foit  oijerty  it  may  not  be  regularly"fhut 
againft  the  merchandize  of  Erigli/Jj^  or  foreigners  in  amity  with 
this  crown,  unlefs  an  acl  of  parliament  (hut  it   out,  as  it  hath 
been  done  in  fome  particular  cafes,  and  may  be  done  in  others. 
Zr^'  u  '  >        I"  another  place  Lord  Hale  hath  thefe  words :  "  Touching  the 
Tradtsjv.  I.        prohibitions  01  exportations  and  importations  of  commodities, 
p.  XXX.         *<  — It  is  true,  that  by  divers  graunts  in  parliaments  the  fea  ought 
1    E.  3,       K  J.Q  ijg  Qpgj^  £qj.  exportation  and  importation  of  merchandize. 
"  Rot.  Pari.     18  £'.3.    «.  17.    22  E.  2-   «.  8.     Item  que  pajjhge  de 
"  leines  et  d'aiitres  merchand'ijesfoietit  averts  fans  faire  aprejles  oujler 
"  la  ctijlome  a  les  merchauntSy  que  ont  les  ciijlumes  du  rot  par  un  cer- 
5  "  tain. 
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^'  taif7f  quele  aprejl  turm  al  profit  des  dits  merchaunts  et  outrageoiife 
**  grevance  ^  nufchance  a  voire  comniun.  Refp.  %oit  le  pajfiage 
**  evert,  et  que  chefcun  poit  pajfer  fraunchement^  favatit  ait  roife  que 
"  lui  ejl  due.  Yet  clerely  the  kinges  oi"  this  realme  always  exer- 
**  cifed  a  power  in  reftraint  of  the  free  paflage  of  feme  commodi- 
*'  tyes  of  this  realme  by  their  own  power,  as  well  before  as  after 
**  22  £".3.  And  though  complaints  were  made  of  it,  yet  the 
"  crown  retained  the  pov/er.  Vide  25  E.  3.  «.  22.  i  H.  5. 
*'  n.  41. 

"  Some  inftances  of  the  particulars. 

*'  (i.)  For  exportation  prohibited. 

*^  I.  The  kinges  have  ufually  before  the  ftat.  of  i  cs*  2  P.lSM.  nje  cbuf. 
*'  r.  4.  ^  13  E/iz.  c.  15.  prohibited  the  exportation  of  corne  and  41  E  3- 
*^  graine ;  becaufe  the  neceiTary  fuftenance  of  the  realme.     And  ^•^''••^o"* 
<'  this  is  in  efFe£l  admitted  legal,    Rot.  Pari.    17  i2.  2.    n.  39.  ciauf. 
*'  Upon  a  petition  for  a  repeal  of  fuch  a  reftraint,  the  anfy/er  48  E.  3. 
*'  was,  Le  roi  le  voct  a  prefent^  trovifo  que  Men  life  afon  couJifel  a  b^'/Zq   °^  ' 
**  rejlra'wer  le  pr.ffage  quant  il  femble  befoignable.    For  fuch  rellraints  Clauf, 
*<  vide  clauf.    5  ^.  3.  parte  I.  m.  21.  dcrf.     Rot.   Pari.    50^.  3.  46 E.  3. 
«  «.  156.  B.i'i^''^' 

Clauf.  47  E.  3.  m.  12.  dorf.  B.  127.    Of  vfcoh  and  wcolfcls,  49  E.  3.  m.  21.  do;f.  B.  17*. 

*'  2.  The  kinges  of  thils  realme  have  ufually  prohibited  the  ex- 
**  portation  of  coigne  and  bullion  before  any  acT:  to  reflraia  it, 
"  becaufe  it  is  the  riches  and  wealth  of  the  realme.  Clauf, 
*'  30  H.  3.  m.  II. 

*'  3.  The  kinges  of  this  realme  have  ufually  prohibited  the  ex-  ciauf. 
'^  portation  of  armes,  or  fuch  other  thinges  as  are  for  the  neceflary  43  E.  3. 
**  defence  or  itrength  of  the  realme.     Vide  clauf   10  E.  3.  m.  31.  g'  5-<'<»rf. 
"  dorf.  a   proclamation  inhibiting  the  exportation  of  boards  or 
*'  timber  for  fliips.     Clauf.  38^.3.  m.  29.  a  prohibition  of  ex- 
*'  portation  of  horfes,   faichons,   thread,   bovves,  arrowes,  bow- 
^'  ftringes,  and  arms,  and  to  arrefh  the  fhip  and  goods.     The  like 
*'  prohibition  of  commerce  with  enemies. 

"  4.  The  kinges  have  ufually  reftraincd  thepalTage  of  cuftom-  Now  fettled 
"  able  goods  to  fome  particular  ports  for  the  better  preventinge  of  by  the  ad  of 
*'  defraudinge  of  cuftomes,  and  at  thefe  ports  the  cockets  kept.  ^     '^-c-"- 
"  Thus  did  E.  3.  clauf  5  E.  3.  parte  i.   ?«.  12.  dorf. 

"  And  in  thefe  cafes  prohibitions  of  this  nature  were  legall,  ^»V/«  the  pe- 
'*  and  for  the  mod  part  the  cohertion  was  by  (lay  of  the  fhip  or  r*'*[,-^°'^ 
*'  goods   prohibited;  for  no   proclamation   could  induce  a  for-  fuch  an  ar- 
*'  feiture  ;  and  for  that  caufe  moft  of  thefe  thinges  were  provided  reft,  clauf. 
"  for  by  acl  of  parliament,  which  fubje£led  the  party  to  a  for-  4^E.  3. 
*'  feiture  or  other  penalty.  B.  iio^ 

"  (2.)  Now  for  an  indance  of  a  reflraint  of  foren  trade  or  im- 
*'  portation.-  Upon  this  the  adJs  o^  Magna  Carta^  c.  30.  9^.3. 
*'  c.  I.  2s  E.  3.  JJat.  4.  c.  2.  2  R.  1.  c.  J.  lye  heavy;  and  it  hath 
<'  been  feldom  pra6lifed.  Vide  a  reftraint  of  foren  trade  in  Ire- 
*'  latid^   3  R.  2.  ;/.  44. 

"  Thus  much  for  the  kinge's  power  of  fliuttinge  the  port'; 
**  v/hich,  though  it  was  fometymes  ufeful  and  profitable  for  the 

*'  kingdom/ 
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'*  kingdom,  yet  oftentymes  was  made  a  meanes  of  great  damag* 
**  and  oppreinon,  which  did  arife  by  iettinge  loofe  the  veftraint  to 
**'  particular  men  for  profitt. 

*'  And  fo  arifeth  the  next  confideration  of  the  kinge's  power  of 

*'  openinge  the  ports. 

FiJfC\a\i{,        "  The  kinge  might  open  the  pafTage,  which  either  by  his  own 

46  E.  3.        cc  proclamation  he  had  retrained,  or  which  by  a£l  of  parliament 

B.  iis!'**'     "  ^^^'^^  reftrained,  either  in  refped:  of  this  or  that  particular 

«'  commodity  ;  as  when  exportation  of  feme  particular  wares  were 

*'  reftrained  in  refpedl  of  the  place,  as  the  tranfportation  of  wools 

«  to  the  flaple.     This  is  cleere  and  without  queftion,   whereof 

*'  before.     Thefe  licences  were  alfo  complained  of,  and  often 

"  enacled  againft,  but  could  never  be  remedied.     Fide   21  R.  2. 

«  n.  82.  and  the  procurers  of  fuch  licences  puniflied.     51  £.  3. 

*'  fi.  17.     Fide  i"]!!.  6.  n.  29.  gH.6.  «.  37."] 

6.  Of  his  Prerogative  In  Beacons  and  Light-Houfes. 

iflnft.  148.  It  is  clearly  agreed,  that  the  king  only  has  a  prerogative 
1 2  Co.  13.  in  (rt)  beacons  and  light-houfes ;  and  that  he  may  ere£l  any  fuch, 
Career,  90.    ^^^  j^  ^    j^  nlaccs  as  wIU  be  moft  convenient  for  the  fafety  and 

iKeb.  114.  .*r^.  •  1  ••  Air-/- 

3  inrt.  204.  prefervation  of  (hips,  marmers,  and  navigation.     Alio,  it  ieems  to 

{a)  Before  be  the  better  opinion,  that  this  being  for  the  publick  utility,  and 

E^  "^"thwe^  ^^^  ^^  ^^^  prerogatives  which  he  is  intruded  with  for  the  fafety  of 

were  but  the  v/hole  realm,  he  may  erecl  fuch  beacon,  ^c.  as   well  in  the 

ftacks  of  foil  or  ground  of  a  fubject  as  in  that  of  the  crown  ;  and  that  he 

r?o°n  high  "^^y  ^0  ^^^s  without  the  fubjeft's  confent. 

phces,  which  werfe  fired  when  the  enemy  was  d:fcried ;  but  in  his  reign,  pitch-boxes  were  inftead  cf 
ifjsfe  flacks  of  wood  f«t  up ;  and  this  is  properly  a  beacon.     4  Inft.  14S. 

rjethe  Alfo,  It  is  clear,  that  the  fubjecl  hath  not  any  power  to  ere6l 

authop.ties     ^nv  fuch  beacon,  CSc.    without  the  king's  licence  and  authority 

Jupra,  and       r         1  r 

Carter,  90.  for  that  purpofe. 

(i)  Refoiv.       But  by  the  Z  Eliz.  It  Is  enacted,  "That  the  mafter,  wardens, 

tio^ch^*  **  ^"^  affiftants  of  the  Trinity-houfe  of  Deptford  Strondy  fhall  and 

juftices',  *'  may  lawfully  from  time  to  time  at  their  will  and  pleafure,  and 

Attorney  "  at  their  cods,  make,  ere6l  and  fet  up  fuch  and  fo  many  beacons, 

chor^Gen  "  marks,  and  (b)  figns  for  the  fea,  in  the  fea-fhores  and   upland 

lai,  that  '*  near  the  fea  coafts  or  forelands  of  the  fea  only,  for  fea-marks, 

this  aft  ex-  i'  as  to  them  fliall  feem  meet ;   whereby    the  dangers  may  be 

\^iHo^*  "  avoided,  and  the  fhlps  the  better  come  to  their  ports;  and  all 

light-  **  fuch  heacofis-,  marks,  and  figns  fo  by  them  to  be  erected,  (hall  be 

houfesinthe  «  continued,  renevi^ed,  and  maintained  from  time  to  time  at  the 

kefcons^^  ^°  "  ^°^^  ^^^  charges  of  the  faid  mafter,  wardens,  and  alTiltants." 

&c.  by  the  day.     4lnfl.  149.  in  marg. 

r?</e  title  And  although  by  the  common  law  none  but  the  king  could 

Court  of       ere£l  beacons^  light-houfes  and  fea-marks,  yet  of  later  times,  by 

"'"  y*    letters  patent  granted  to  the  Lord  High  Admiral,  he  hath  power  to 

eredt  beacons^  fea-marks  and  figns  for  the  fea  ;  which  power  is  now 

veiled  in  the  Lords  of  the  Adniiralty. 

And 
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And  therefore  a  fult  for  the  profits  of  the  beaconage  of  a  rock  Sid.  158. 

in  the  fea  near in  Connvall,  may  be  m  the  Court  of  Admi-  ^f°^^  ''• 

ralty  ;  for,  as  the  profits  of  the  beacons  belong  to  the  Admiral,  fo     '^^'' 
the  fuit  for  them  ought  to  be  in  his  court ;  though  the  rock  be 
the  freehold  of  another  and  part  of  his  inheritance. 

It  hath  been  refolved,  that  an  order  or  decree  for  ralfing  a  tax  Raym.  44S. 
for  repairing  a  beacon^   without  fetting  forth,  that  it  was  in  decay  ^|;^  ^^"^  °^ 
or  out  of  repair,  is  good,  in  that  it  would  be  dangerous  to  wait  winchdfd 
until  it  became  in  decay :  for  the  confequence  would  be,  that  there 
would  be  no  beacon  in  the  mean  time  and  during  the  reparation : 
befides,  that  it  cannot  be  prefumed,  that  the  parties  who  contri- 
bute to  the  tax  will  tax  themfelves  unneceflarily. 

7.  Of  his  Prerogative  in  "Wreck. 

By  the  common  law  [n)  the  king  hath  an  undoubted  right  to  Cro.  jur. 

Xvrecks ;  and  his  prerogative  herein  is  founded  on  the  dominion  he  ^«'^'»  >i7» 

hns  over  the  feas;  and  being  fovereign  thereof,  and  protector  of  '^inft^**-' 

{hips  and  mariners,  he   is  entitled  to  the  derelict  goods  of  the  MoUoy, 

merchant  •,  which  is  the  more  reafonable,  as  it  is  a  means  of  pre-  ^'^7- 

venting  the  barbarous  ciiftom  of  deftroying  perfons  who  in  {hip-  ru)*Dl^ 

wrecks  approach  the  fhore,  by  removing  the  temptations  to  inhu-  dared  by 

inanity.  ^^^-^^ 

praregatmO. 
regis,  17  E.  2.  c.  II. — King  R.  I.  in  the  fecond  year  of  his  re'gn  releafed  wreck  through  all 
England,  as  Spelman  in  his  Gloflary,  title  Wreck,  cites  it  out  of  Hoveden.  But  his  fucceflbr  refumed 
the  prerogative,  and  that  befo!e  the  above  ftatute  of  17  E.  2.;  and  frequent  inftances  thereof  are  lonj 
before  that  ftatute  in  the  times  of  E.  i.,    H.  3.  and  King  John.,  Hale  Ds  'uie  Maris,  c.  7.  pa.  4.0.  j 

There  are  four  forts  of  fhipwrecked  goodly  JJotJ}jam,jetJhatnf 
ligamy  and  ivreck. 

F/otJham,  is  when  the  fh.Ip  is  fplit,  and  the  goods  float  upon  the 
water  between  high  and  low  water  mark. 

JetJJjam,  is  when  the  fhip  is  in  danger  to  be  drowned,  and  for 
faving  the  {liip  the  goods  are  caft  into  the  fea. 

Ligam,  lagan  or  /igan,  is  when  the  heavy  goods  are  caft  into 
the  fea  with  a  buoy,  that  the  mariners  may  know  where  to  retake 
them. 

Wreck,  is  where  goods  fhipwrecked  arc  caft  upon  the  laml. 

The  fictjijami  jet/ham,   and  ligan,   in  {hipwrecks  belong  to  the  5  Co.  106. 
king  as  well  as  the  wreck;  for  when  the  mariners  are  caft  away, 
there  is  the  fame  reafon  that  the  prerogative  (hould  take  place  in 
thefe  goods  as  in  the  vjreck. 

But,  though  the  king  hath  a  prerogative  herein,  yet  ivreck  may  5  Co.  107. 
be  in  a  fubje^l  by  grant  or  prefcription  :  but,  if  the  fubje£l  pre- 
fcribes  in  wreck  alone,  he  fhall  not  hzvt  J^otjhamy  Jet/ham^  or  ligan; 
for  the  king's  grant  fhall  not  be  taken  to  be  more  extenfive  than 
the  natural  import  of  the  words  will  bear. 

Goods  are  faid  to  be  wrecked  at  common  law,  when  there  are  2  Inft.  tif, 
no  marks  or  figns  of  their  property  whereby  to  prove  an  owner ; 
which  anciently,  and  before   the  methods  of  trading  were  well 
known,  was  very  difficult  to  do  }  unlefs  fome  living  animal  efcaped 
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to  tlie  fliore,  whereby  they  mij^ht  take  the  tokens  of  a  property^ 

Bra£l.  lib.  3-  Heiice,  ancient  authors  define  it  to  be  no  wreck,  if  a  dog  or  a  cat 

foi,  lao.       efcape  ahve  j  or,  if  certain  figns  were  placed  on  the  goods  whereby 

they  might   be  known.     And  becaufe  this  prerogative 'of  wreck 

was  abufed,  to  the  prejudice  of  the  merchant,  the  ftatute  Wejlm, 

3  Ed.  I.  r.  4.  has  provided,  that  if  a   dog   or  cat  efcape   alive 

(which  in  thefe  cafes  they  took  to  be  the  mod  certain  proofs  of 

property)  that  then  the  fheriff,  coroner,  or  lord  of  the  ille  might 

claim  them  ;  and  if  the  owner  came  and  made  his  claim  within  a 

year  and  day,  he  fliould  have  his  goods,  otherwife  they  remained 

to  the  king. 

ainft.  167.       The  inftance  of  a  dog  or  cat  are  or.ly  for  examples ;  for  if  any 

living  thing  efcapes,  the  claim  may  be  made. 
2lnfl:.  167.        If  the  mariners  are  purfued  by  enemies,  and  come  afliore  and 
MoUoy,       leave  the  empty  floating  fhip,  which  comes  to  land  without  any 
~^'^'  perfon ;  yet  (hall  they  claim  the  fliip  when  it  comes  on  fhore. 

2  Intl.  168.        The  year  and  the  day  mentioned  in  the  ftatute,  (hall  be  from- 
the  time  of  the  feiffire  ;  for  from  the  time  of  feifure  there  is  a  no- 
toriety, in  order  for  the  party  to  make  his  claim. 
5 Co.  107.         But  the  property  is  in  the  king  or  the  lord  of  the  manor,  againft 
all  but  the  right  owner,  from  the  time  that  the  goods  touch  land, 
even  before  feifure  ;  for  the  king's  inteteft  herein  is  different  from 
that  of  another  occupant,  who  only  acquires  a  right  by  the  feifure  ; 
for  he  is  intrufted  with  this  prerogative  in  order  to  prevent  any 
*  -  other  occupant. 
sinffi.  168.        If  the  owner  dies  within  the  year  and  the  day,  his  executors  or 
adminiftrators  may  make  claim  thereto  5  becaufe  it  is  not  limited 
by  the  ftatute  to  the  owner  at  the  time  of  the  wreck. 
5 Co.  107.        This  law  extends  not  only  to  wreck,  but  to  jjotjham,  jet/ham^  and 
LrBy^he*    %^'"  '  ^"^  ^^^  wreck  muft  be  claimed  by  a(5:ion  at  {a :  common 
exprefs         law,  the  Jlotjham,  &c.  by  fuit  in  the  Adrhiralty  ;  becaufe  the  wreck 
words  of       is  on  the  land,  the  fiof&am,  &c.  in  the  feas. 

the  ftatute  -^    -^  ' 

15  R.  2.  c.  3.  the  Admiralty  cannot  take  cognizance  of  goods  wrecked. 

5C0.1C8.         If  the  fait  be  commenced  before  the  year  and  the  day,  it  fiif- 

ficeth,  though  the  verdict  be  not  given ;  for  the  delay  of  the  law  muft 

do  no  man  an  injury. 
al«ft.  168.        If  wreck  be  embezzled  both  from  the  king  and  the  ov/ner,  this 

may  be  inquired  into  on  a  commiffion  of  oyer  and  iermirtery  and 

the  party  fined, 
alnft.  168.       If  a  lord  of  the  manor  take  the  king's  goods  as  wrecks  the  king 

may  claim  them  after  the  year  and  the  day  ;  becaufe  the  king  being 

perpetually  employed  in  the  bufinefs   of  the  publick  cannot  be 

bound  to  a  time. 

If  goods  wrecked  be  bona  peritura,  the  king  or  lord  may  fell 

them  before  the  year  and  the  day  be  paft  ;  for  the  ftatute  fiiall  not 

be  underftood  to  reftrain  them  to  keep  thefe  things  that  of  their 

own  nature  cannot  be  kept. 
5  Co.  107,         If  wreck  be  granted  to  the  lord  of  the  manor,  and  he  tzVtjfloU 
J08.    Sir    JJj^ifjj  and  wreck,  and  the  jury  find  this  whole  matter,  and  afTefs 
ftabie'stafe.  entire  damages,  judgment  fliall  be  given  againft  the  plaintiff  j  for 

the 


tne  court  will  not  give  their  judgment,  when  for  part  of  the  mat- 
ter claimed  the  pl.iintifF  hath  no  title  ;  and  it  being  matter  of  fa6V, 
the  court  cannot  apportion  the  damages. 

Tunnage  is  granted  to  the  king  for  ail  goods  imported  Into  the  Vaugh.164, 
realm  as  merchandize,  by  any  merchant  whatfoever  :  certain  goods  ^°  '7** 
are  wreckt,  and  the  quellion  was,  Wlierher  they  fliould  pay  this 
duty  ?  And  refolved  by  Vattghav,  that  they  (hould  not  j  i/?,  Be- 
caufe  thev  could  not  be  fiid  to  be  imported  ;  for  importation  is 
the  bringing  in  of  gooJs  by  artificial  means,  as  by  Ihips,  ^c.  v*  ith 
deliberation,  in  order  for  lome  ufe  •,  therefore  thefs  goods  cafually 
caft  up,  cannot  be  faid  to  be  imported,  idly^  Thev  cannot  be  faid 
to  be  imported  for  merchandize,  but  they  are  now  as  goods  deftined 
for  fale  ;  but  they  may  be  referred  to  the  proprietor.  3^/^,  They 
ire  not  brought  in  by  any  merchant,  for  they  are  prefumed  to  be 
deferted  and  derelicl:,  and  thence  the  property  changed  ;  and  the 
king  having  a  property  in  the  whole,  it  is  to  no  purpofe  to  give 
him  a  part. 

Originally  all  wrecks  were  in  the  crown,   and  the  king  has  a  6  Mod.  149, 
right  to  a  way  over  any  man's  ground  for  his  wreck;  and  the  fame  i'''' "•'''• 
privilege  goes  to  the  grantee  thereof. 

8.  Of  the  King's  Prerogative  in  relation  to  Coins  and  Mines, 

It  is  clearly  agreed,  that  by  the  common  law  the  king  hath  a  Dav.  19. 
prerogative  in,  and   is  entitled  to,  all  royal   mines  of  gold  and  ^RoU-Abr. 
filver,  and  treafures  of  gold  and  filver  hid  in  the  earth  ;  and  that   r  co.  n^,. 
he  is  intrufted  with  the  {a)  coinage,  and  making  money  current  j  Co.  146. 
and  that  he  alone  can  bring  the  mines  and  treafures  of  any  con-  ^?)  "^^.^  '^' 

,  .  r       1  •    •  1  •  1  •  gitimation 

quered  country  mto  ule,  by  coming  them  out  uito  his  money,  of  money, 

And  this  prerogative  is  lodged  in  the  king,  as  he  adminiflers  juftice  and  thegiv- 

to  all  ;  and  therefore  the  power  and  regulation  of  that  which  is  '"S'.t'tsde- 

the  {b)  common  (landard  and  meafure  of  all  bartering  and  com-  value,  is 

merce  is  committed  to  his  care.  juitiy  rec- 

koned ivter 
jura  mijejlarh;   and  in  England  it  is  one  f,;tcia!  p->rt  of  the  king's  prel-ogStive.     Hal.  Hift.  P.  C.   i88. 
{k)  iMoney  i^,  rhe  comrr.on  me<lure  of  all  comin&rct:  almoft  through  the  woiid  ;   it  confifts  principally  of 
three  parts;    i.  The  maierials  whereof  it  is  made;  z.   The  den-imination  or  extiinfic  value;   3.  The 

JmpreJTicn  or  Itemp.     Hal,  Hift.  P.  C.  iSS. Sir  John  Davis  mentions  (ix  things  as  eflentials  to  the 

legitimjtion  of  coin  ;  i.  Weight;  7..  Finenefi;  3.  ItnprefTion  ;  4.  Denomination  ;  5.  Authority  of  the 
prince  ;  6.  Piodamaiion.  Davis,  19.  in  the  cafe  of  mixed  miney — vvhichlaft,  viz.  the  proclamation,  is 
not  alwass  iJcelTary  to  the  legitimation,  lay^  my  Lord  Ch.J.  Hale;  for  tlie  currency  of  money  is  a  queftion 
of  fadl,  and  may  be  proved  by  the  officers  of  'he  Mint  Or  the  r  indenture,  on  an  indidtment  for  clipping 
and  counteifeiting  the  king's  com.     Hal.  Hi.i.  P.  C.  196.     z  3a!k.  446.  S.  P. 

Alfo,  this  prerogative  is  given  to  the  king  as  a  rieceflary  con-  Plow.  315. 
fequence  of  the  power  of  war  and  peace  ;  for  there  can  be  no  wars  "-frequent- 
made  without  the  expence  and  confumption  of  treafure.  sinews  of  ^ 

War.     Co.  Lit.  50.  b.     iiCo.  91.     2  Roll.  Rep.  29>'» 

"Befides,  it  was  thought,  that  if  any  other  perfons  had  the  power  Piov.  316. 
of  mines  of  gold  and  lilver,  they  might  by  thefe  immenfe  treafures 
grow  too  formidable,  and  wreft  that  authority  from  the  king  which 
was  depofited  in  his  hands  only* 

Vol.  V.  h  1  The 
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Cotton,  4.         The  ufe  and  neceffity  of  money  arofe  from  the  nature  of  trade  j 
Lock  of        but  more  efpeclally  from  this,  that  the  feveral  provifions  of  life 
*"'  are  in  their  own  nature  perifhable,  and  not  to  be  laid  up  in  fpecie. 

This  made  it  neceflary  that  fome  things  ftiould  be  fixed  on  to  pafs 
as  tickets  of  credit  in  exchange  for  thofe  commodities  :  hence, 
the  thing  agreed  on  mufl  have  thefe  qualities,  i/?,  It  muft  b€ 
durable,  becaufe  otherwife  it  would  not  be  more  eafily  laid  up  than 
the  provifions  themfelves.  2J/y,  It  muft  be  fcarce,  that  a  little  of 
it  may  ferve  to  be  carried  from  place  to  place,  in  order  to  fupply 
men's  feveral  occafions.  Upon  thefe  two  accounts  gold  and  filver 
were  pitched  on  as  the  two  metals  moft  fcarce  and  moft  durable, 
and  therefore  beft  able  to  anfwer  both  the  purpofes.  If  therefore 
gold  and  filver  be  taken  up  as  the  ineafures  of  all  other  things,  it 
follows,  that  the  comparifon  of  their  value  will  ftand  thus :  when 
the  labour  fpent  in  digging,  refining,  and  importing  an  ounce  of 
filver,  is  equal  to  the  labour  in  fowing,  reaping,  and  threfhing 
a  bufhel  of  corn,  then  is  an  ounce  of  filver  equal  to  a  buftiel  of 
corn  ;  the  induftry  in  the  acquiring  is  equal,  and,  confequently, 
men's  property  in  them  is  the  fame,  that  is,  their  values  are 
equal  ;  for,  if  the  corn  be  more  plenty  than  the  filver,  then  a 
bufhel  and  a  half  of  corn  will  pofiibly  be  worth  an  ounce  of  filver ; 
if  on  the  other  hand,  the  filver  be  more  plenty  than  the  corn, 
then,  pollibly,  an  ounce  and  a  half  of  filver  will  amount  to  no 
more  than  a  bufhel  of  corn  ;  and  what  is  done  by  coining  of  filver 
is  no  more  than  afcertaining  the  value  of  feveral  pieces  in  ordef 
for  commerce ;  as  that  the  crown  fhall  contain  an  ounce  and  the 
like,  that  the  people  may  not  be  compelled  to  ufe  their  fcale  and 
touchftone  on  every  bargain. 
Lock  of  The  policy  in  relation  to  the  coin  is,  that  the  value  remains  un- 

Coin.  alterable ;  for  the  ilandard  cannot  be  varied  without  manifeft  in- 

juflice ;  as,  fuppofe  a  man  contracSls  for  ten  crowns,  which  is 
equal  to  ten  ounces  of  filver,  that  fuppofe  equal  to  ten  bufliels  of 
corn,  and  before  payment  the  pubHck  flandard  fhould  alter  j  for 
inftance,  that  the  crown  were  leirened  to  half  an  ounce,  and  yet 
we  fuppofe  that  the  induftry  in  the  acquirement  is  the  fame  in  re- 
lation to  the  ounce  of  filver  and  the  bufhel  of  corn ;  it  then  follows 
that  the  ten  crowns  paid  in  publick  money  will  be  equal  to  but 
five  bufhels  of  corn,  and,  confequently,  the  man  by  the  publick 
a£l  will  lofe  half  the  value  in  which  he  had  a  property,  by  the 
contracl :  fo,  in  cafes  of  foreign  trade,  where  the  meafure  of 
commerce  is  the  intrinfick  value  of  the  filver  or  gold,  there  can  be 
no  variation  of  fuch  meafure  without  injuftice. 
aln!^.  C75.       And  indeed  the  keeping  to  the  common  ftandard  is  of  that  im- 
'[{a)  in  tl's  portance,  that  my  Lord  Coke  feems  to  be  of  opinion («),  that  the 
^,^,'"0°"  f'"    alteration  of  money  in  weight  or  alloy  cannot  be  without  an  a£l 
ftonecop.curs  of  parliament ;  and  in  this  grounds  his  opinion  on  the  uatutes  or 
vith  i.oro      25  E.  3.  c.  13.  and  9  H.  5.  /ij/l  2.  c.  6.  biit  herein  the  law  feems 
c^^^'itS  1    '°  ^^  ^^  ^^'^  down  by  my  Lord  Hak. 

Kai'  Hid:.  !•  That  at  the  firft  inftitution  of  any  coin  within  this  kingdom, 

P.  C.  191.  the  king,  and  he  alone,  fets  the  weight,  the  alloy,  the  denominated 
value  of  all  coin ;  and  this  is  done  commonly  by  indenture  be- 
tween the  )dng  aud  the  jnafter  qI  the  Jdint, 

2.  He 
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2.  He  may  by  his  proclamation  legitimate  foreign  coin,  and  Hal.  ma. 
make  it  current  money  of  this  kingdom  according  to  the  value  ^'  ^*  ^9^» 
impofed  by  fuch  proclamation  ;  but  the  counterfeiting  fuch  money 

was  not  treafon  till  the  flatute  of  i  Alar.  c.  6.  made  it  fo;  nor 
the  clipping,  vvafhing,  impairing  thereof  was  not  treafon  till 
5  Eliz.  c.  II.  and  iS  £/iz.  c.  i.  but  all  thefe  ftatutes  allow  the 
power  of  legitimation  thereof  to  the  king  by  proclamation. 

3.  He  may  enhance  the  external  denomination  of  any  coin  al-  Hal.fiJft, 
ready  eftabliflied,  by  his  proclamation  ;  and  thus  it  hath  been  gra-  f's^-r^i^^V 
dually  done  almoft  in  all  ages  [a).    This  is  fometimes  called  imbaf-  it  be  not" d- 
ing  of  coin,  and  fometimes  enhancing  of  it ;  and  it  is  both  ;  it  is  fo'uteiy  an 
an  enhancing  of  coin  in  rcfpe£l  of  the  extrinfick  value  or  denomi-  '"['''f^'sf"^^': 
nation,  but  an  imbafing  in  refpe6l  of  the  intrinfick  value  ;  as  for  in  the  fpe- 
inftance,  when  in  the  time  oi  Edward  Y^ .  a  noble  was  raifed  to  a  c'^s,  yet  it 
higher  rate  by  twenty  pence.  ^^^^  ^^^  ^^^^  ^^^^^    „^,_  n-2f.c!l^^ 

4.  He  may  by  his  prerogative  imbafe  the  fpecies  or  material  of  Kal.  Hid. 
the  coin,  and  yet  keep  it  up  m  the  liime  denominated  or  extrinfick  ^  ^-  ^y^* 
value  as  before;  namely,  to  mix  the  fpecies  of  money  with  an  2R0I1. Abr. 
alloy  below  the  ilandard.  j66. 

As  to  my  Lord  Coke's  opinion,  all  he  fays  that  can  be  inferred  Hal.  Hift. 
from   it  is,  that  it  is  not  fafe  nor  honourable  for  the  king  to  de-  ^'^'  •'9+* 
bafe  his  coin  below  fterling ;  and  that  if  it  be  at  any  time  done, 
it  is  fit  to  be  done  by  aiTent  of  p  irliament  •,  but  certainly  all  it  con- 
cludes is  that  fieri  non  debet ^  but  factum  valet. 

From  the  king's  prerogative  in  coins  it  hath  been  adjudged.  Hob.  ayo. 
that  at  common  law,  and  without  any  ftatute,  an  information  lay  Counesn's 
againfl  perfons  for  tranfporting  large  quantities  of  money,  being  po/h.  140, 
againll  the  policy  of  the  (late  and  government.  where  it  is 

held,  that 
engrofiing  a  great  cuintiry  oi  money  is  an  offence  ;  £?  vide  Roll.  Rep.  290, 

But,  though  mines  of  gold  and  lilver  belong  to  the  king,  yet  Plo-.v.  •525. 
mines  of  tin  and  copper  belong  to  the  fubject ;  for  by  none  of  the  ^i"^*-  "8. 
above-mentioned  reafons  are  thefe  to  be  annexed  to  the  crown. 

But  herein  there  hath  been  a  great  quellion,  viz.  Y\''hether,  if  piow.  la^. 
the  mine  of  copper  or  tin  contained  gold  or  filver,  as  they  often  do,  3-S*  sa^* 
whofe  it  (hould  be,  the  king's  or  the  fubje£l's  ?  And  the  judges 
here  made  a  very  extended  conftruflion,  and  held,  that  gold  and 
fdver  being  the  nobler  and  more  valuable  metals  fhould  attradi  the 
lefs  valuable,  and  belong  to  the  king  ;  as  likewlfe  for  the  following 
reafcn,  that  the  king's  property  cannot  be  held  in  jointure  with  the 
fubje(ll,  and  that  the  king's  property,  though  ever  fo  fm.all,  fliall 
not  be  loft  by  mixture  with  the  fubject's. 

But  upon  this  cafe  the  reporter  veryjuftly  obferves,  that  in  all  Plow.  339." 
bafe  metals  of  copper,  tin,  Ijfc.  there  is  a  mixture  of  gold  and  filver, 
which  mixture  is  of  no  value  in  comparifon  to  the  other  metal,  and 
the  gold  or  filver  is  the  life  of  the  mine,  widiout  which  it  cannot 
be  worked  i  fo  that  this  was  declaring  all  copper  and  tin  mines  in 
the  king. 

And  therefore  by  the  ftatute  i  W.  y  M.fiat.  i.  c.  30.  §4.  it 
is  Ciiaded,  *^  That  no  mine  of  copper,  tin,  iron,  or  lead,  iliall  be 

LI  a  **  adjudged 
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"  adjudged  a  royal  mliie,  although  gold  or  filver  may  be  extra£kcd 
*'  out  of  the  fame." 

Ahd  by  the  $  W.  isf  M.  <*.  6.  §  2.  "  All  proprietors  of  mines 
•*  wherein  any  ore  fhall  be  found  in  which  there  is  copper,  tin, 
'•  iron,  or  lead,  fliall  hold  and  enjoy  tlie  fame,  notwithltanding 
**  that  fuch  mines  or  ores  fliall  be  claimed  to  be  royal  mines ; 
"  provided  thzt  their  majefties,  and  all  chaining  royal  mines  under 
**  them,  may  have  the  ore  of  fuch  mines,  (other  than  the  tin  ore 
**  in  the  counties  of  Devon  and  Cortiwall)  paying  to  the  proprie- 
**  tors  within  thirty  days  after  the  ore  is  laid  on  the  banks,  and 
**  before  the  fame  is  removed,  the  rates  following,  viz.  for  all  ore 
*'  waihed  wherein  is  copper,  i6  /.  per  ton  ;  and  for  all  ore  wafhed 
*'  wherein  there  is  tin,  40 j-.  per  ton-,  and  for  all  ore  waflied 
**  wherein  there  is  iron,  40/.  per  ton;  and  for  all  ore  waflied 
*'  wherein  there  is  lead,  ^ I. per  iov\'y  and  in  default  of  payment 
•'  it  (hall  be  lawful  for  the  proprietors  to  difpofe  of  the  ore." 

Plow.  336.        The  king  by  exprefs  words  may  grant  away  royal  mines  as  well 

&  "Side         as  invell  a  fubje£l:  with  any  property  in  the  aforementioned  chat- 
''•'"'*  tels,  but  then  it  mull  be  by  exprefs  words  ;  for,  if  the  king  grants 

to  J.  S.  lands  and  the  mints  therein  contained,  and  royal  mines 
are  found  in  them,  they  (hall  not  pafs  to  the  fubjedV  ;  for  the  king's 
grant  (liall  not  be  taken  to  a  double  intent,  becaufe  they  are  re- 
cords that  ought  to  have  the  ilrifteft  truth  and  certainty  :  and  the 
moft  obvious  intent  is,  that  they  (hould  only  pals  the  common 
mines  that  are  graniable  to  a  common  perfon. 

la  Co.  12.  It  hath  been  held  by  the  judges  aflembled  at  Serjeant's  Iiin^  that 
the  king  may  enter  into  any  man's  ground  and  dig  falt-petre  for 
making  gunpowder;  and  that  the  king  h<ith  a  prerogative  herein, 
being  neceflfary  for  the  fafcty  of  the  realm,  although  it  be  a  thing 
of  a  new  invention. 

12  Co.  13,         And  herein  my  Lord  CcL"  obferves,   \Jl,  That  it  mud  be  done 

*4*  with  as  much  convenicncv  and  as  little  to  the  prejudice  of  the 

owner  of  the  ground  as  poilible  ;  and,  confequently,  that  the 
digging  in  a  man's  houfe,  barn,  outhoufv.',  isfc.  or  weakening  the 
walls  of  any  fuch  houfe,  \^c.  is  ni;la-v\ful. 

J2C0. 12.  2.  That  the  foil  or  ground  mult  he  made  and  left  as  commodi- 
ous to  the  owner  as  it  was  before. 

J2C0. 13.  3.  That  this  is  in  nature  of  a  purveyance,  and  an  incident  in- 
feparable  to  the  crown,  and  cannot  be  granted,  demifed,  or  tranf- 
ferred  over  to  another. 

laCo.  14.  4.  That  the  owner  of  the  land  cannot  be  reilrained  from  digging 
and  making  fak-petre ;  the  king  not  having  an  intereft  in  it  as  he 
hath  in  gold  and  filver  in  the  land  of  the  fubjedl. 

9.  Of  his  Prerogative  in  dcrelitl  Goods;  and  therein  of  Waifs, 
Strays,  and  Treafure  Trove. 

Bro.  tit.  All  dereli£l  goods,  and  in  whicti  no  man  hath  a  property,  be- 

^r^2  Veut.  '°"^  ^°  ^^^  ^"^2  ^^  ^^^^^  ^^  derelia  lands  ;  fo  {a)  of  extraparochial 
^e'y-S.  *      tithes,  though  things  of  an  ecclefiaftical  nature. 

(12)  5  Co.  18.     ainft.  646. That  a  perfon  may  be  guilty  of  felony  in  taking  goods,  the  owner 

whereof  is  unknown,  in  which  cafe  the  king  (hali  have  the  goods,  and  the  oftlnder  lliall  be  indited  for 
raking  l\-ni  {ujufdam  Igmti.    Havrit,  F»  C.  C  33.  §  25, 

So, 
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So,  if  a  perfon  dies  iiiteftate  and  without  kindred,  his  goods  and  Saik.  37. 
chattels  belong  to  the  king.     And  herein  the  ufual  courfe  is  faid  P'*  3* 
to  be  for  a  perfon  to  procure  the  king's  letters  patent,  and  then 
the  ordinary  admits  the  patentee  to  adminiftration. 

As  to  goods  waived,  thefe  belong  to  the  king,  and  are  in  him  5  Co.  109. 
without  any  ofhce  ;  becaufe  the  property  is  in  nobody,  and  there- 
fore by  publick  agreement  is  put  out  of  the  finder,  in  whom  it  was 
by  the  Hate  of  nature,  and  is  veiled  in  the  king  in  recompencc 
for  his  trouble  and  charge  in  the  execution  of  juftice. 

But  at  the  common  law,  the  owner  purfuing  the  felon,  and  the  How  far  a 
felon  waiving  the  goods,  the  owner  may  retake  them.     Alfo,  upon  ^^^^^^^ 
an  appeal  of  felony  the  owner  is  entitled  to  a  writ  of  rellitution  ;  ©vert alters 
and  as  a  farther  encouragement  for  the  profecution  of  felons,  by  the  property 
the  21  //.  8.  <:.  1 1,  it  Is  provided,  that  if  the  party  come  in  as  evi-  l.",^^''  ^^y^ 
dence  on  the  indi6lmeiit  and  attaint  the  felon,  he  fhall  have  a  tit.  Fairs  and 
writ  of  reftitution  awarded  by  the  judge  of  aflize.  Markets. 

If  a  felon  in  flight  waive  his  own  goods,  and   the  king  feize  Bro.  Efiray, 
them,  thefe  alfo  are  waifs  ;  for   they  are  relinquilhed,  and  the  ^9)* 
property  is  m  nobody. 

In  trover  the  defendant  pleads  in  bar,  that  the  queen  was  feifed   1;  Co.  109. 
of  the  manor  of  Newport  Pagnel,  and  that  in  the  faid  manor  the  Cro.  U\t. 
goods  were  found  waived,  and  doth  not  fay,  that  they  were  waived  ^^^'^  ^^^^ 
in  flight  J  this  is  no  bar;  for  if  the  goods  v/ere  only  laid  upon  the 
manor,  and  not  waived  in  the  purfuit,  they  are  no  fuch  waived  or 
derelicSl  goods  as  the  king  may  claim  by  his  prerogative. 

The  owner  may  at  any  time  retake  the  goods  waived,  if  they  21 E.  4. 16. 
are  not  feifed  by  the  king  or  lord  of  the  manor ;  for  the  lord's  pro-  Kitchen, 
perty  begins  from  the  feizurc  ;  for  fincc  there  is  no  property  al- 
tered by  the  wrong  and  theft  of  the  felon,  it  follows  that  the  right 
remains  till  they  are  feized  for  the  king  as  guardian  of  the  pub- 
lick  fafety,  upon  the  purfuit,  or  forfeited  to  him  upon  the  con- 
viction. 

Waifs  and  ftrays  are  not  neceflarily  incident  to  a  leet,  but  they  S  h.  7.  i« 
may  be  appurtenant  to  it  by  grant  from  the  king ;  for  the  original  ^^'^-  Eft^ay, 
prerogative  is  in  the  crown,  and  comes  from  thence  to  the  fubjeft    ^' 
at  the  pleafure  of  the  king. 

And  though  a  lord  of  a  private  manor  may  have  waifs  and  ftrays  Bro,  Eihay, 
by   prefcriptiun,  yet  he  cannot  have  ho7ia  felofiinn  -xwd  ftigkivorum   ^'^ 
without  grant  from  the  king;  becaufe   no  man  can  prefcribe  for  Le*-.  ?6, 
them,  for  every  prefcription  mull  be  immemorial,  and  the  goods 
of  felons  and  fugitives  cannot  be  forfeited  without  record,  which, 
prefuppofes  the  memory  of  that  continuance. 

The  king  may  grant  the  privilege  of  ftrays  to  the  lord  of  a  44E.3. 19, 
manor,  or  he  may  claim  it  by  prefcription,  which  fuppofeth  a  f,*:""' ^°S' 
grant  loft ;  but  no  lord  of  a  manor  can  take  the  king's  beafts  as  "  * 

fkrays,  becaufe  the  grant  of  the  king  mull  be  fuppofed  to  extend 
no  farther  than  this  particular  prerogative  of  the  king,  that  is,  to 
take  the  cattle  of  common  perfons. 

Where  the  lord  of  a  manor  hath  not  a  grant  or  prefcription  for  24  H.  6.  5. 
ftray,  there,  the  (heriff  Ihall  feize  it  in  behalf  of  the  king,  and  ihall  ^l^^'^"^^ 
account  for  it  to  the  king  in  the  Exchequer. 

^Ll3  ^  If 


*9^-3-3- 
Bro.  title 
Eftray,  4. 

Bro.  Eftray, 

(5)- 

»4H  6.  5. 

Cio.  Eliz. 
054. 
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Co.  Lit.  If  ^.  be  feifed  of  a  manor  whereunto  the  franchlfes  of  waif  and 

j2i.  b.  ftray  be  -appendant,  and  the  king  purchafe  the  manor  with  the  ap- 
purtenances, the  royal  franchifes  are  re-united  to  the  crown,  and 
not  appendant  •,  becaufe  the  ftray  belongs  to  the  king  by  his  pre- 
rogative, and  when  the  manor  comes  to  him,  the  ftrays  are  in  him 
jure  coroiiie :  but,  if  he  grant  the  manor  in  as  ample  a  manner  as 
A.  had  it,  this  grants  the  ftrays  by  reference  to  the  former 
grant. 

In  the  cafe  of  the  king,  if  a  man  juftifies,  as  beafts  taken  in 
behalf  of  the  king,  yet  he  muft  fay  that  the  beafts  v/ere  taken  and 
proclaimed;  for  otherwife  the  king's  mere  feizure  fliall  not  be  a 
fufficient  prefumption  in  behalf  of  his  property. 

The  fheriffor  bailiff  of  the  king  cannot  pray  in  aid  of  the  king 
in  an  a£lion  of  trefpafs  brought  againft  him  ;  for  the  aid  of  the 
king  cannot  be  demanded  to  come  in  to  juftify  the  atls  of  his 
minifters,  but  they  are  anfu'crable  for  their  own  afts  ;  and  the 
taking  any  chattels  is  only  a  fadl  of  the  king's  minifters  ;  but  in 
matters  of  titles  of  land  which  are  no  facl  of  the  king's  minifters, 
but  relate  to  his  permanent  revenue,  the  particular  tenant  ftiall 
pray  in  aid  of  the  king  in  reverfion. 
Cro.EIiz.  Alfo,  the  pleading  of  the  officer  is  not  good  unlefs  he  fays,  he 

*94'  hath  anfwered  the  value  of  them  to  the  king  ;  for  the  ofiicer  can- 

not juftify  the  taking  in  his  own  right. 
Yeiv.  96.  The  king  or  lord  of  the  manor  hath  property  from  the  time  of 

the  ftray's  coming  upon  the  manor  againit  all  others  but  the  right 
owner  -,  but  in  relation  to  the  right   owner,  he   hath  only  the 
cuftody,  and  not  the  property. 
3  Inft.  1^3.       The  king  hath  a  prerogative  in  treafure  trove,  that  is,  treafures 
Kitch,  80.    of  go\(i  and  filver  which  muft  be  hid  in  the  earth,  and  in  which  no 
man  hath  a  property  ;  but  treafures  of  gold  and  filver  found  on 
the  furface  of  the   earth,   or  found  in  the   fea,  belong  to  tl^e 
finder. 
3ln(l.  133.        This  prerogative  was  thought  to  be  of  that  confequence  to  the 
Hal.  Hift.      crown,  that  it  is  faid,  that  anciently  the  concealing   of  treafure 
'    '^    '    trove  was  punifhed  with  death  ;  but  it  is  now  only  punifhable  with 
fine  and  imprifonment. 

10.  Of  his  Prerogative  in  Fines  and  Forfeitures. 


gVent  26?,       Fines  and  forfeitures  for  offences  at  law,  go  to  the  king  as  tlie- 
ride  title      head  of  tire  government ;  and   are  given  to  him  as  well  for  the 

or  eiture.     pyj^ij^k  good  as  for  the  increafe  of  his  revenue. 
Hal.  Hift,  Hence  it  is  held,  that  if  a  perfon  be  attainted  of  high  treafon, 

V.c.%^1.    all  his  lands  of  whomfoever  holden  are   forfeited   to  the  king, 

and  that  though  the  lands  are  immediately  held  of  the  king,  yet  he 

hath  them  not  as  royal  cfcheats,  but  jure  corona  or  prarogativa 

regal'is. 
Moor,  233.        Alfo,  where  a  ftatute  giveth  a  forfeiture,  either  for  nonfeafance 
7  Co.  T,(u      or  misfeafancc,  the  king  Ihall  have  it,  milefs  it  be  otherwife  parti-^ 

gukrlv  diredled  by  the  ftatute, 

Ancl 


i^Co.fcS. 


And  on  this  foundation  it  hath  been  adjudged,  that  an  arch- ^Vent.  267. 
deacon  having  fold  the  office  of  regiftrar  of  the  archdeaconry,  '^°^^^'^^'^ 
which   is  a    forfeiture  within   the  Tlatute  5  b' 6  £.  6.  c.  16.  the 
right  of  nomination  belonged  to  the  crown,  and  not  to  the  bifhop 
of  the  diocefe. 

F'ide  plus  titles  Forfeiture  and  Outlawry. 

(C)  Of  his    Prerogative   over   the    Perfons  of  his 
Subjects  :  And  herein, 

I.  Who  (hall  be  faid  his  Subje£ls. 

A  LL  perfons  born  in  any  part  of  the  king's  dominions  and  7  Co.  i.  &c, 
"'^   within  his  protection  are  his  fubje£ls,  as  are  all  thofe  born  in  ^'^ivia's 
Ireland^  Scotland^  Wales^  the  king's  plantations,  or  on  the  EngliJJj  loy^'    J, 
feas  ;  who  by  their  births  owe  fuch   an   infeparable  allegiance  to  C0.Lit.129. 
the  king  that  they  cannot  by  any  a6l  of  theirs  renounce  or  transfer  Dyer,  300. 
their  fubjeclion  to  any  foreign  prince.  Aliens.  ^ 

Alfo,  the  fubje£ls  of  a  foreign  prince,  coming  into  England  and  3  inii  4, 5. 
living  under  the  prote^lien  of  our  king,  may,  in  refpe(!it  of  that  Dyer,  145. 
local  ligeance  which  they  owe  to  him,  be  guilty  of  high  treafon,  ^  Salk  V-'o 
and  indi£led  that  they  contra  dominum  regcm  (the  words  naturalem  pi.  2. 
dominum  fuum  being  omitted)  did  compafs,  ^c.  contra  ligeanttafus  Hawk.  P.C. 
debitum.     And  it  is  faid   that  even  an  ambafladur,  committing   a  Hai.''Hift^* 
treafon  againfl;  the  king's  life,  may  be  condemned   and  executed  P.  c.  59. 
here,  and  that  for  other  treafons  he  fhall  be  fent  home. 

But    aliens  who   in    a   hoftile    manner  invade  the    kingdom,  Hawk  PC. 
whether  their  king  were  at  war  or  peace  with  ours,  and  whether  <^-  '7-  §<»• 
they  come  by  themfelves  or  in  company  with  EngUJIi  traitors, 
cannot  be  puniflied  as  traitors,  but  Ihall  be  dealt  with  by  martial 
law. 

If  the  king  of  England  makes  a  new  conqueft  of  any  country.  Dyer,  221. 
the  perfons  there  born  are  his  fubje6ls;  for  by  faving  the  lives  of  Vaugh.  aSi, 
the  people  conquered  he  gains  a  right  and  property  in  fuch  people, 
and  may  impofe  on  them  what  law  he  pleafes. 

But  until  fuch  laws  given  by  the  conquering  prince,  the  laws  2P.  Wms. 
and  cuitoms  of  the  conquered  country  fliall  hold  place  j  unlefs  JS>  76- 
where  thefe  are  contrary  to  our  religion,  or  ena£l  any  thing  that  i^^v^ere  the 
is  malum  infe,  or  are  filent  («)i  for  in  all  fuch  cafes  the  laws  of  laws  are  le- 
the  conquering  country  Ihall  prevail.  J5^^'^  °^^ 

conquered  country  /hall  be  governed  according  to  therule  of  natural  equity.     2  Snl.k.  4:2. 

If  there  be  a  new  and  uninhabited  country  found  out  by  Eng-  z  P.  Wms. 
li/h  fubjeds,  as  the  law  is  the  birthright   of  every  fubjeft,  fo  75-  aSa.k. 
wherever  they  go  they  carry  their  laws  with  them  ;  and  therefore  Like  puint. 
fuch  nev/  found  country  is  to  be  governed  by  the  laws  of  England;  2  Ld.Raym 
though,  after  fuch  country  is  inhabited  by  the  Englijloy  a6ls  of  par-  "'^''• 
liament  made  in  England^  without  naming  the  foreign  plantations, 
will  not  bind  them. 

L 1  4  2.  That 
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2.  That  he  is  entitled  to  the  Service  and  Allegiance  of  his  Sub- 
je£ls  j  and  therein,  of  the  Oaths  injoined  them. 

Say.  45.  It  is  clearly  agreed,  that  the  king  hnth  an  interefl  in  all  his  fub- 

Moor, III.  jectis,  and  is  entitled  to  their  fervices,  and  may  employ  them  in 

*  ^^2^'  fuch  offices  as  the  piiblick  good  and  the  nature  of  our  conllitution 

4Mod.269.  require;  and  on  this  foundation  it  hath  be^-n  held,  that  the  king 

Saik.  167.  niay  oblige  a  perlbn  to  ferve  the  office  of  (heriff,  and  that  no  per- 

Ld.'Raym.  ^^^  ^'^^  ^^  cxem.pt  from  fuch  office  but  by  a6l  of  parliament  or 

29.   Skin,  letters  patent. 

574.  pl.  I.  Caith.  306. 

7  Co.  Cai-"  The  allegiance  that  is  due  from  every  fubje6l  to  the  king  is  of 
vin-scafe.  t^Q  kinds,  i^?,  Original,  virtual,  and  implied.  2{'/y,  Expreffed 
PC*  59. 61.  '°''  tleclared  by  oaths  or  promifes.  Tlie  firll  of  thefe  arifes  from 
(c)jVent.3.  that  prote£lion  which  every  fubjett  hath  from  the  king  and  the 
{For  the  laws,  and  is  (a)  faid  to  be  due  to  the  n;itural  and  not  to  the  poli- 
tbn^of  their  ^^^k  perfon  of  the  king  j  and  from  the  breach  thereof  arifeth  the 
allegiance  to  crime  of  high  treafon. 

the  legal  ca- 

}.acity  or  crown,  exclufive  of  the  rcrfon  of  the  k'lic,  (anr-,!!!?  other  thijigs,)  were  the  Spencers  banifhed 

in  tiie  reign  of  Edwjrd  the  fecond.      jial.  I'lift.  P.  C.  G.'-] Tliat  the  oh:it;ation  of  alJcgiance  is  not 

to  be  -pplied  nor  laid  upon  piivate  faules;  for  no  man  an  maki;  a  cauie  of  aile^ianct  oth.er  than  fuch 
as  the  law  makes,  and  as  concerns  the  taich  and  loyalty  that  tlie  fabjcdt  oweth  to  hio  fovereign  in  points 
of  ftate.     Jiob.  271,  272. 

iBl.Comm.  [Natural  allegiance  cannot  be  forfeited,  cancelled,  or  altered  by 
f^'aI^'u^^'  "^"y  t^^iigs  of  place,  time,  or  circumftances,  nor  by  any  thing  but 
I'srves  that  ^he  united  concurrence  of  the  legifiarure.  For  it  is  a  principle  of 
<'  the  well-  uiiiverfal  law,  that  the  natural-born  fubje6l  of  one  prince  cannot 
*<  known  ^y  ^^j^y  ^Q.  q£  j-^jg  own,  no,  not  by  fvvearing  allegiance  to  another, 
••  which  the  P'-^^  ofF  or  difcharge  his  natural  allegiance  to  the  former:  for  this 
"  writers  of  natural  allegiance  was  intrinfick,  and  primitive,  and  antecedent  to 
♦'outlaw  ^]^g  other;  and  cannot  be  deveiled  without  the  concurrent  a£l:  of 
*'  a  opted  t^^st  prince  to  whom  it  was  due.  Indeed  the  natural-born  fubjedl 
♦'  sndap-  of  onc  princc,  to  whom  he  owes  allegiance,  may  be  entangled  by 
«'<  ti  •*^'^/°f  fubjedling  himfelf  abfokitely  to  another  •,  but  it  is  his  own  a6t  that 
*'ww/>o.'  brings  him  into  thefe  (Iraits  and  difficulties,  of  owing  fervice  to 
<'  lej}  exucre  two  maftcrs  ;  and  it  is  unreafonable  thatj  by  fuch  voluntary  a£l  of 
"' com'^rc-  ^^^  own,  he  ffiould  be  able  at  pleafure  to  unloofe  thofe  bands,  by 
«'  hendeth  which  he  Is  conneclcd  to  his  natural  prince.] 
<'  the  whole 

*'  doctrine  of  natural  allegiance."  Foft.  Cr.  L.  184.  This  is  exeroplificd  by  a  ftrong  inftance  in  the 
repor  wh  cii  tiiai  learned  Judge  hath  given  of  ./SneJS  Macdonald's  cafe.  He  was  a  native  of  Great 
Frit  ir,  but  had  received  his  education  from  his  tarly  infancy  in  France,  hid  fpent  his  riper  years  in  a 
profitable  employment  in  that  kingdom,  and  had  accepted  a  commifiion  in  the  fervice  of  the  French 
king  :  aifting  under  that  commifTiop,  h?  was  taken  in  prms  ag.iinlt:  the  king  of  England,  for  which  he 
was  indi£*ed  and  convicted  of  high  treafon  j  but  was  parJoned  upon  condition  of  his  leaving  the  king- 
dom, and  continuing  abroad  during  his  life.  Id.  59.  —  By  rt.  26  G.  3.  c.  60.  it  is  enafted,  that  no 
reglilry  of  any  fliip  or  veflrl  (hall  thenceforth  be  made,  until  the  owner  or  owners  of  fuch  fhip  orveflel 
fhall  h've  taken  an  oath  ih  rein  fet  forth  in  manner  therein  directed,  containing,  among  others,  the 
vvoids  folU'wing  :  "  That  I  he  faid  y5?.  £.  ^a^d  the  faid  other  owners,  if  any)  am  (or  are)  truly  and 
"  bona  fide  a  (ubje£l  (or  fubj'  ds)  of  Great  Britain,  and  'har  I  the  faid  A-  B.  have  not  (nor  have  any 
"  of  the  Dther  ovners,  to  the  beft  of  my  knowledge  and  belief)  taken  an  path  of  allegiance  to  aay 
^'  foreign  (late  whatever,  except  under  the  terms  of  fome  capitulation  {dcfcnbing  the  particulars 
'f  tkerctf)."     And  by  ft.  27  G.  3.  c.  19.  ^  4..  reciting  th?  at)9V«  claufe,  it  is  epa^ed,  that  any  oath 

whi?}^ 


vMt\t  ffiall  have  befn,  or  may  be  taken,  for  tM  fole  purpore  of  acquiring  the  rights  of  a  citizen  or 
burgher  in  any  foeign  city  or  town  in  Lurope,  to  be  enjoyed  durini;  the  'ime  ihat  -he  perfon  or  perfons 
taking  fuch  oath  ihail  leiide  in  I'lich  city  or  town,  arid  ror  a  limited  time  jtter  lu-h  relidence  fliall  have 
expired,  fhall  not  be  deemed  an  oath  of  allegiance  to  a  foreiga  ftate,  within  the  true  intent  and  meaninj 
of  the  above  adt. 

The  exprefs  allegiance,  or  by  oaths  and  promlfes,  is  either  by  Speim,  title 
the  common  law,  or   by  particular  afts   of  parliament.      By  the  ^^°^^''}^^' 
common  law,  befides  the  oath  due  by  tenure  or  ratione  fecdi,  all  Finch' of  ^' 
perfons  above  the  age  of  twelve  v/ere  obliged  in  the  torn  or  leet  Law,  i^i. 
to  take  an  oath  of  fidelity  and  allegiance,  whether  fuch  perfons  held  \}\^'r,^^^' 
any  lands  of  the  king  or  not ;  and  in  all  oaths  of  fealty,  as  likewife  p.  c.  5- * 
in  the  profeffion  of  homage  to  any  inferior  or  fubordinate  lord  or  ^c. 
prince,  it  was  with  a  falvj  fide  ci  Hgeaniid  dctniui  regisy  which 
faving  to  omit  was  punifliable  in  fuch  lord. 

The  particular  z€ts  of  parliament  relating  to  this  matter  are  the 
1  Eiiz.  c.  I.  which  enjoins  the  oath  of  fupremacy,  3  Jac.  i.  c.  4. 
which  inftituted  the  oath  of  obedience,  the  llatutes  7  Jac,  i. 
c.  1  ^  (j.  13  Car.  2.  Jlat.  1.  c.  \.  13  C5^  14  Car,  f.  3  ^4. 
25  Car.  1,  c.  2.  'i^oCar.i,  Jlat,  %.  c.i.  which  are  abrogated  by 
1  IV.^  M.  fejf.i,  c.  ils'Z.  and  new  oaths  appointed  in  their 
room  by  the  i  W,  ^  M.  fejf,  2.  c.  2^3.  3  W.  ^S  M,  c.  2. 
13  W.  3.  c.  6.  %A>!>i.  c.  22.  ^Jlnn.  c.  8.  6  Ami.  c.  7.  14.  23. 
I  Geo.  I.  f.  13.      1 2  Geo.  r.  29.     2  Geo.  2.  <:•  31.     ^Geo.2,  c.  26. 

6  Geo.  2'  c.  S3' 

By  the  2  Gee.  2.  r.  31.  it  is  enacted,    "  That  all  perfons  that  [(a)  By  th« 
*'  fhall  be   admitted  into  any  office   civil  or  military,  or  {hall  ^^l~', 

**  receive  any  pay  by  reafon  of  any  grant  from  his  Majefty,  or  ii^^.  \^  g^_ 

"  (hall  have  command  or  place  of  truft  under  his  Majefty,  or  by  la.gedtoiix 

**  authority  derived  from  him,  in  England,  or  in  his  Majefty's  *=^'«^"^'''' 

'*  navy,  or  in  Jerfey  or  Guernfey ;   or  that  fhall  be  admitted  into  fucjj  admiu 

**  office  in  the  houfeholdof  his  Majefty,  or  of  the  Prince  oi  Wales,  tancc,  &c. 

■*  or  any  other  of  his  Majefty's  iflue ;  and  all  ecclefiaftical  perfons,  ^"*^  <^atute5 

**  heads  and  other  members  of  colleges  and  halls  in  the  univer-  pa/ied  for  ' 

•*  fities,  th^t  are  of  the  foundation  and  enjoy  any  exhibition,  being  the  purpofe 

**  of  the  age  of  eighteen  years  ;  and  all  perfons  teaching  or  read-  °^  enlarging 

"  ing   to    pupils,    and   all   fchool-mafters   and  ufliers,   and  all  indemnify- 

**  preachers  of  feparate  congregations,  high  conftables,  and  every  '"g  thofe 

**  perfon  who  fhall  a6t  as  a  ferieant  at  law,  counfellour,  barnfter,  ^""^^^^ 

1  r    f     •  r>ii  1  emitted  to 

**  advocate,   attorney,    iohcitor,    proctor,   clerk,  or    notary,    by  quality.] 

'*  pra<3.irmg  as  fuch  in  any  court  in  England,  who  fhall  after  the 

"  2\Jl  of  January  1728,  be  admitted  into  any  of  the  above-men- 

**  tioned  preferments,  isc,  or  fhall  come  in:o  any  fuch  capacity, 

*^  ^c,  fhall  take  the  oaths  appointed  by  i  Geo.  i.  c.  13.  as  by  the 

**  faid  ftatute  is  directed  in  the  court  of  Chancery,  King's  Bench, 

•'  Common  Pleas,  or  Exchequer,  at  any  time  (a)  before  the  end 

*'  of  the  next  term  after  he  fliall  be  admitted,  t^c,  or  before  the 

«<  end  of  the  next  quarter-fefTions   where   fuch  perfons   fhall 

«<  refide." 

Perfons  negle£ling,  to  incur  the  penalties  in  iGeo.  i.  r.  13. 

vis.  (Jifabiiitv  to,  tSc.^  or  to  be  guardian  or  executor,  or  capable 

^  of 
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of  any  legacy  or  deed  of  gift ;  or  to  be  in  any  office,  or  to  vote  at 
any  eledion  for  members  of  parliament,  and  ihall  forfeit  500/. 

3.  That  he  may  reftrain  his  Subjedls  from  going  abroad;  and 
herein,  of  the  Writ  de  Ne  exeat  Regno. 

F.  N.  B.Sj.  By  the  common  law  every  fubjedl  may  go  out  of  the  kingdom 
Dyer,  165.  for  merchandize  or  travel,  or  other  caufe,  as  he  pleafes,  without 
^96-  any  licence  for  that  purpofe :  this  appears  from  the  {a)  Jlatute 

32.°  5  -^'  2.  c.  2.  made  to  reftrain  perfons  paffing  out  of  the  realm, 

3  Mod.  131.  but  excepts  lords,  great  men,  and  notable  merchants  ;  as  alfo  by 
Lit.Rep.27.  jj^g  ftatute  26  H.  8.  c.  10.  which  gave  power  to  the  king  during 
{a)T^\^'  his  life  to  reftrain  perfons  from  trading  to  fome  certain  coun- 
itatuteisre-  tries  (^) ',  which  afts  had  been  vain  and  idle,  if  the  king  by  his 
pealed  by      prerogative  might  have  done  it. 

{b)  Noy,  182. 

12  Co.  33.  But,  notwithftanding  this  general  freedom  and  liberty  allowed 

II  Co.  92.  by  the  common  law,  it  appears  plainly  that  the  king  by  his  prero- 

Picz.  N.    .  g^jjyg^  and  without  any  help  of  an  acl  of  parliament,  may  prohibit 

al'nft.54.—  his  fubje6ls  from  going  out  of  the  realm;   but  this   muft  be  by 

Onereafon,  fome  cxprefs  prohibition;  as  (f)  by  laying  on  embargoes,  which 

Davis  wh\"  ^an  be  only  done  in  time  of  daftger,  or  by  writ  of  ne  exeat  regno, 

the  king  is  which,  from  the  words  quam  plurima  nobis  et  corona  tiojirx  prejudi- 

entitled  to  cialia  ibidem  profeqtii  intendisy  appears   to   be  a    ftate  writ,  but  is 

h'^°^rm/t-  never   granted  univerfally,   but  to  reftrain  a   particular  perfon, 

ting  his  fub-  upon  Oath  made  that  he  intends  to  go  out  of  the  realm.     Indeed 

jeds  to  go  Fitzherbert  fays,  that  the  king  may  reftrain  his  fubje6ts  by  pro- 

when  he^*  clamation  ;  and  afligns  as  a  reafon  for  it,  that  the  king  may  not 

might  re-  know  where  to  find  his  fubjeft,  fo  as  to  dire£t  a  writ  to  him. 

ftiain  them. 

Dav.  9.         (c)  Jf^fJ^  title  Merchant.     4  Mod.  179. 

Dyer  179.        It  is  agreed,  that  the  matter  alleged  in  the  writ  of  ne  exeat  regno 

Moor,  109.    is  not  traverfable,  and  that  the  king  may  avoid  it  without  fhewing 

3inft.  179.  ^j^y  caufe  ;  and  though  it  may  be  objefted,  that  if  the  king  may. 

Skin.  166*.    without  affigning  any  reafon,  grant  it  in  one  cafe,  he  may  in  five 

hundred,  $5*^.,  the  anfwrer  is,  that  this  is  a  royal  truft  repofed  in 

the  king,  which  the  law  does  not  prefume  that  he  will  abafe  or 

make  ufe  of  to  the  prejudice  of  the  fubje£l. 

F.  N.B.85.       This  writ  may  be  awarded  under  the  privy  feal  or  fignet,  as 

Lane,  29.     -^qW  35  the  great  feal. 


2  Co.  17 

b.  76.     1 1  Co.  92 


The  writ  of  ne  exeat  regno,  though  a  prerogative  or  ftate  writ, 
hath  been  introduced  into  the  court  of  Chancery.  It  was  at  firfl: 
but  tenderly  made  ufe  of,  but  is  now  become  the  common 
procefs  of  that  court.  The  plaintiff,  by  a  ftanding  order  made  in 
my  Lord  Cowper's,  time,  is  to  make  oath  of  his  debt ;  and  the  writ 
is  always  marked  for  the  fum  fworn  in  the  affidavit,  in  words  at 
length  and  not  in  figures  ;  and  the  plaintiff  fwears  the  defendant 
is  going  out  of  the  kingdom,  which  if  he  fliguld  do,  the  debt  may 

be 
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be  loft  ;  the  order  Is  till  anfwer  or  further  order  ;  and  it  was  for-  Skin.  15 
merly  thought,  that  upon  the  party's  putting  in  a  full  anfwer  the  Chan.  Ca. 
writ  fiiould  be  difcharged  ;  but  of  late,  the  party  hath  been  obliged  I^q^^    r, 
to  give  fecurity  to  abide  the  order  on  hearing,  before  the  court  245. 
will  difcharge  the  writ ;  which  fecurity  is  taken  by  recognizance  7  Mod.  9. 
before  a  mailer,  as  all  other  fecurity  is  ;  and  it  is  in  the  penalty  of  g  g    ^^'"' 
what  is  fworn  due,  and  the  flierifF  takes  bail  accordingly  when  he  Cafes  in 
arrefts  the  party  thereon,  the  fum  fworn  due  being  conftantly  ^•.^-  562. 
indorfed  on  the  tie  exeat  regtio^  as  a  guide  for  the  fherifr  to  take  A^y*^* 
bail  by. 

A  writ  of  ne  exeat  regno  may  be  granted  in  any  cafe  where  there  2  Chan.  Ca. 
is  danger  of  fubterfuge  from  the  juftice  of  the  nation,  though  of  a  H5- 
private  concern. 

Giving  out  that  he  intends  to  go  beyond  fea,  affigned  as  a  reafon  2  Chan. 
for  awarding  a  writ  of  ne  exeat  regno^  and  it  was  granted.  ^^9-  ^o* 

A  folicitor's  bill  being  taxed  and  reported  overpaid  60  /.  on  Prec.  Chan. 
motion  and  affidavit  of  his  going  beyond  fea,  a  ne  exeat  regno  was  '7i'  Llovd 
granted,  though  no  bill  was  in  court  whereon  to  ground  this  \\a\\i[-t 

writ(^j).  hath  been 

fince  deter- 
mined, that  this  writ  cannot  be  granted  but  en  bill  filed.     Ex  parte  Brunker,  3  P.  \Vms.312.7 

A  motion  was  made  for  a  ni  exeat   regno  againft  Sir  Jerom  2Vent.  345. 

Smith/on^  for  that  his  wife  had  fued  him  in  the  ecclefiaftical  court  sir  Jerom 

for  alimony,  and  it  was  fufpecled  that  he  would  go  beyond  fea  to  ^^g^'   °°  ^ 

avoid  the  fentence ;  and  the  writ  was  granted  ;  and   the  Lord  [So,  Read 

Chancellor  faid,  that  it  had  been  fo   done  before,  for  this  court  ^-  ^"'^> 

was  to  aid  the  ecclefiaftical  court  in  fuch  cafes.  7 is-  Anon. 

2Atk.  210-  Pearne  V.  Lille,  Ambl.  76.J 

It  hath  been  held,  that  a  ne  exeat  regno  lies  to  prevent  one  from  i  P.  Wms. 
going  into  Scotland,  it  being  out  of  the  jurifdiclion  of  Chancery  ;  ?^3'  P'-  60. 
and  the  procefs  thereof  not  reaching  thither,  is  equally  mifchivous 
to  the  fuitor  here  as  if  he  aflually  went  out  of  the  kingdom  :  and 
in  this  cafe  it  is  faid,  that  the  condition  muft  be  not  to  go  out  of  the 
realm,  or  to  Scotland ;  but  in  [a)  a  latter  cafe  it  is  held,  that  there  (a)  Hunter 
is  no  occafion  that  the  order  (hould  be  particular  as  to  Scotland ;  ^;  -^accray. 
and  that  even  fince  the  union,  the  writ  in  the  general  form  will  xalb.  196. 
reftrain  the  party  from  going  into  Scotland  as  well  as  any  of  the 
king's  other  dominions  that  are  out  of  the  procefs  of  this  court. 

A  ne  exeat  regno  having  been  awarded   againft  the  defendant,  Prec.  Chan. 
jf.  S.  (who  was  the   now  petitioner)  became  his  furety  to   the  ~~^°', 
iherifF;   after  anfwer  put  in  J.  S.  petitions  to  be  difcharged,  but  -pjot, 
was  denied;  then  the   caufe  was  heard,  and  19,000/.   decreed 
againft  the  defendant,  and  he  committed  for  non-payment ;  and 
then  J.  S.  petitions  again  to  be  difcharged,  becaufe  being  a  manu- 
captor,  and  the  party  in  prifon,  there  can  be  no  danger  of  his 
going  beyond  fea.     Lord  Keeper  :  If  fo,  then  his  furety  is  in  no 
rf^nger,  and  would  not  difcharge  him. 


SH 
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[It  hath  been  determined,  that  this  writ  fliall  notifTue  on  a  mere 
legal  demand,  for  which  the  defendant  might  have  been  holden 
to  bail. 


£x-  parts 
Brunker, 
3  P.  Wms. 
312. 

Anon.  2  Atk.  410.  Pearne  v.  Lif!e,  Ambl.  76.  Atkinfon  v.  Leonard,  3  Br.  Ch.  Rep,  218.  Parker 
V.  Appletnn,  It!.  427.  But  from  the  cafe  of  Atkinfon  v.  Leonard  it  feems,  that  hjhail  iflue  in  mat- 
ters where  the  courts  of  law  and  equity  have  concurrent  jurifdiftion. 


Anon.  Nor  fhali  It  iffue  on  a  demand  which  is  not  certain. 

1  A  k.4zi. 

Shearman  v.  Shearman,  3  Br.  Ch.  Rep.  370.  Anon,   i  Br.  Ch  Rep.  376. 


Rico  T. 

Gualtier, 

3  Atk.  501. 

Anon. 

a  Vez.  489, 

Anon. 

a  Vez.  489. 


Jemingham 
V.  Glafs, 
3  Atk. 409. 
Ambl.  6z.  S 


In  genera],  the  application  for  it  mufl;  be  fupported  by  an  affi- 
davit, fwearing  pofitively  to  the  debt :  but  on  a  bill  for  an  account, 
it  is  fufficient  for  the  plaintiff  to  fwear  to  the  balance  as  to  his 
belief. 

Where  the  demand  is  againft  an  adminiftrator,  Cs'r.,  the  plaintiff 
fliould  alfo  fwear  to  his  belief  of  afTets  come  to  the  defendant's 
hands. 

This  writ  may  ifTue  again  fl  a  feme  covert  executrix,  whofe 
hufband  is  out  of  the  jurifdi£lion. 
,  C.  and  Moor  v.  Mellifli,  theiein  cited. 

As  the  real  objedt  of  the  writ,  when  applied  to  private  con- 
cerns, is  to  compel  the  defendant  to  abide  the  event  of  the  fuit. 


Baker  v. 
Dama- 

'^Atk.  66.    ^6  court  always  inclines  to  difcharge  the  writ  upon  fuch  fecurity 

Jerningham    being  given. 
V.  Glafs, 

iAtli  409.  Ambl.  6j.  S.  C.     Robcrtfon  v.  Wilkin,  Amb).  177.     Atk?nfon  v.  Leonard,  3Br.Ch. 
tp.  3.18. 

Whether  the  writ  fhall  iflue  againft  a  foreigner  or  perfon  ufuaHy 
refident  o«/  of  the  jurifdiftion,  in  refpe£l  of  a  demand  which 
originated  abroady  and  is  there  fuable,  vide  Pearne  v.  LjJJe^  Robert' 
fan  V.  Wilhe,  Atkinfon  v.  Leoriai'dy  iM  fupra.']^ 


Dyer,ii8.b, 
Lane,  44. 
Moor,  109. 
jinft. 179. 


4.  That  he  may  command  his  Subje£^s  to  return  Home  j  aud 
therein,  of  awarding  a  Privy  Seal. 

As  the  king  may  reftrain  any  of  his  fubje£ls  from  going  abroad, 
in  like  manner  it  is  clearly  agreed,  that  he  may  command  them  to 
return  home  ;  and  that  the  difobeying  a  privy  feal  to  this  purpofe 
is  the  higheft  contempt,  i/?,  It  is  a  difobedience  to  the  command 
of  the  king  himfelf  diredled  to  the  party,  idly^  The  command  is, 
that  he  fliall  return  upon  his  faith  and  allegiance,  which  is  the 
flrongeft  compulfion  that  can  be  ufed.  3^/)',  The  thing  required 
by  the  king  is  the  principal  duty  of  a  fubjeft,  viz.  to  be  at  the 
fervice  of  his  king  and  country. 

The  punifhment  for  this  offence  is,  the  feizing  the  partv's 
eftate  (c)  till  he  return  •,  and  of  this  there  are  divers  inftanQes  m 
our  books. 


ia)  And 

when  he 

does  return 

he  (hall  be 

fined.     Hawk.  P.C.  c.  22.  §4 


Dyer,  128  b.  As  that  of  William  de  Brittain  in  the  19th  year  of  Ed.  II.  who 
Vouched  in  refufing  to  return  upon  the  king's  writ,  his  goods  and  chattels, 
-^^'^--  ^  ^        8        ^  ^  lands 


lands  and  tenements,  were  thereupon  feized  into  the  king's  hands  :  ^an.  44. 
and  the  like  was  done  in  the  cafe  of  (ti)  Edward  of  Woodjlock  Earl  ^^^  failj' t„ 

oiKeflti  in  the  fame  reign.  proved  by  other  precedents,      (a)  Lccn.  lo.  citeJ. 

So,  in  the  cafe  of  one  Bnrfue  who   married  the  Duchefs  of  Dyer,  176. 
Siffolk,  they  obtained  a  licence  from  Queen  Mary  to  go  out  of  the  Jen^.Cent. 
realm,  under  pretence  of  recovering  fo me  debts  they  were  entitled  tue'scafe." 
unto  as  executors  to  the  duke  ;  when  in  reality  it  was  on  account 
of  the  religion  eftabliflied  by  Queen  Alary,  and  living  M'ith  other 
fugitives  under  the  proteclion  of  the  Pal/grave  of  the  Rhine  in 
Germany,  who  was  an   eminent  Calvhtij'},  were  fent  to  by  privy 
feal ;  but  the  meflenger  in  endeavouring  to  ferve  them  with  his 
letters,  being  obftrufted,  beat  and  abufed  by  their  fervants   and 
attendants,  a  certificate  was  made  of  this,  and  their  lands  and 
tenements  feized. 

So,  in  the  cafe  of  Sir  Francis  EnglefieJdy  who  departed  the  Leon  9. 
kingdom  on  a  licence  obtained  for  three  years  j  but  not  returning  Moor,  icg. 
at  the  expiration  of  the  three  years,  a  privy  feal  was  fent  to  him  ^^j'^'^''^* 
by  Queen  E!iz.  which  he  not  obeying,  and  this  matter  being  cer-  s.  C.  Sir 
tified  into  Chancery  by  the  queen  under  her  fign  manual,  in  the  Francis 
fifth  year  of  her  reign  by  virtue  of  a  commiffion  under  the  great  ^^^^  ^-^^ 
feal  diretled  to  Sir  Henry  Ndvii  ^ud  others,  his  Irinds  and  tene-  aifo7Co.i«. 
ments  were  feized.  ^'^ph.  i8.  4 Leon.  135. 

So,  in  the  cafe  of  Sir  Robert  Dudley,  who,  intending  to  travel,  Lane,  42, 
obtained  a  licence  from  Kincr  James  1.  to  tro  to  Venice;  but,  before  f:?'  ^'^^  , 

o  J  o  '  '        ^  King  V.  Earl 

his  departure,  he  by  indenture  enrolled  for  valuable  confideration,  of  Motting- 
aswas  exprefled  in  the  deed  (but  none  paid),  conveyed  the  manor  ham.  Pafch. 
of  Killingiuorth,  with  other  lands,  to  the  Eavl  of  Nottingham  and  7  J^'  !•  « 
others  in  fee,  with  a  provifo,  that  upon  tender  of  an  angel  of  gold 
all  fhould  be  void  ;  and  with  a  covenant  on  the  part  of  the  bar- 
gainees, that  they  fhould  make  all  fiich  eftates  as  the  faid  Sir 
Robert  fhould  appoint :  the  bargainees  were  not  parties  to  the 
deed,  nor  had  they  notice  of  it  until  fome  time  after  ;  but  after- 
wards they  made  a  leale  to  iy'ix  Robert  Lee,  to  the  intent  that  Lady 
Dudley  fhould  take  the  profits  of  part  of  the  premifes  for  ten 
years,  if  their  eitate  continued  fo  long  unrevoked.  Tlie  king, 
hearing  that  Sir  Robert  had  been  guilty  of  fome  bad  practices 
beyond  feas,  in  the  fifth  year  of  his  reign,  fent  his  privy  feal  to 
him,  which  he  not  obeying  the  great  queftion  in  this  cafe  was, 
whether  thofe  lands  thus  conveyed  were  forfeited  ?  And  adjudged 
that  they  were,  the  conveyance  being  fraudulent  as  to  the  king. 

In  thefe  cafes  it  hath  been  held,  that  the  king  hath  only  an  (j)Lane,4?. 
interefl  in  the  offender's  lands  till  he  return ;  and  [a)  that  his  re-  ^^' Tanfieid» 
ftoring  of  them  to  him  is  not  a  matter  of  grace  but  of  right. 

But,  though  the  lands  are  to  be  reflored  to  the  offender,  yet  it  Sav.  7,  S. 
is  held,  that  till  his  return  the  king  hath  a  greater  interefl  than  !f°"'9'g 
the  perception  of  the  profits  ;  and  that  he  may  aflign  or  grant  \a^lx^. 
ihtrciy  quamdiu  in  mambiis fuis  fore  contigcrint ;  and  that  !ie  or  his  Moor,  uz. 
patentee  are  entitled  to  woodfals,  may  make  leafes^   and  grant 
copyholds,  being  domini  pro  tempore. 

And 
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Moor,  log.        And  on  this  foundation  it  was  holden,  in  Sir  Francis  Englefield'i 

Dyer,  375.    cafe,  that  where  Q^Eliz.  in  the  eighth  year  of  her  reign,  and  after 

the  forfeiture  of  Sir  Francis^  granted  a  manor,  part  of  Sir  Fran- 

cis's  edate,  with  all  the  profits,  quamdiu  iu  manibiis  nojlris  fore  con- 

tigerh ;  and  afterwards  the  atts  13  EUt..  c.  ri^.  l^   14  F.liz.  c.  6, 

were  made  for  veiling  the  eflates  of  fugitives  in  the  crown  \  after 

■which  the  queen  made  a  fecond  feizure  of  thofe  lands,  and  by  her 

letters  patent  appointed  a  fleward,  who  held  a  court,  took  furren- 

ders,  and  granted  admittances  in  right  of  the  queen  -,  yet  it  was 

refolved,  that  this  fecond  feizure,  by  virtue  of  thefe  a£ls,  gave  the 

queen  no  greater  eflate  or  intereft  than  (lie  had  before  by  the 

common  law;  confequently,  that  the  firft  grant  was  good,  and 

the   courts  holden,  furrendcrs  and  admittances  by  her  fteward 

were  void. 

Dyer,  176.        The  regular  courfe  in  thofe  cafes  is  for  the  meflenger  to  certify 

And.  9s.      his  proceedings  into  Chancery,  of  which,  by  vuttimusy  a  certificate 

u  htto^e    ^s  ^^'^^  ^'^'^o  ^^^  Exchequer,  out  of  which  court  a  commifiion  iffiies 

ferved  by       to  inquire,  k2fc.    and  feize  the  lands  of  the  delinquent ;  and  it  is 

fome  mef-     jr^j^)^  ^\^^^  (.]^jg  certificate  admits  of  no  traverfe,  becaufe  no  venue 

upcfnhir      c^'^  ^^  ^'^^^  \\txt  for  its  trial,  the  matter  being  tranfadled  beyond 

oath  is  to       fea  :  but  it  is  faid,  that  the  [a)  meflenger  ought  to  make  oath  of 

makeacer-   ^^  fervice  of  the  v/rit  of  privy  feal. 

tificate  of  It  r       ^ 

in  Chancery.     3lnft.  iSo. 

Leon.  9.  And  it  is  faid,  that  there  is  no  need  of  a  date  to  the  privy  feal ; 

for  that  the  matter  therein  contained  is  not  traverfable,  nor  is  it 
returned  as  other  writs  are,  but  the  king  who  iflues  it  is  to  receive 
the  meflage  or  anfwer  of  the  party,  and  he  is  the  judge  of  the 
contempt. 
Lane,  46.  The  contempt  incurs  from  the  very  time  notice  is  given  the 

party  ;  for  the  words  of  the  writ  are  quod  indilate^  &c. 
Lane,  46.  &       It  is  held,  that  though  the  party  hath  a  licence  at  the   time 
•vidt  Dyer,     of  his  going  abroad,  that  yet  he  is  obliged  to  obey  the  privy 
'^  '  feal ;  for  that  fuch  licence  is  countcrmandable,  being  only  an  au- 

thority or  difpenfation,  and  not  like  an  intereft  moving  from  the 
king, 
jinft.  I  So.       It  is  faid  that  the  king  cannot  recall  the  party,  but  by  the  great 
feal  or  privy  fig  net, 

(D)  Of  the  King  as  the  Fountain  of  Juftice,  and 
intrufled  with  the  Execution  of  the  Laws ;  And 
herein, 

I.  That  all  Civil  Jurifdi£lion  flows  from  the  King. 


•leta,Ci  17,     A  LL  jurifdi£lion  exercifed  in  thefe  kingdoms  that  are  in  obe- 
:o. Lit. 99,    r\   dience  to  our  king,  is  derived  from  the  crown;  and  the 


Fleta, 
Co 

tiUeCowts,    la^"s,  whether  of  a  temporal,  ecclefiallical,  or  military  nature, 
are  c?iUed  hi§  laws  j  and  it  is  his  prerogative  to  take  eare  of  the 

7  due 
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due  execution  of  them.  Hence,  all  judges  nvuft  derive  their  au- 
thority from  the  crown,  by  feme  commifllon  warranted  by  law ; 
and  mud  exercife  it  in  a  lawful  manner,  and  without  any  the  leaft 
deviation  from  the  known  and  dated  forms. 

So,  although  the  king  is  the  fountain  of  juftice,  and  intruded  4inft.  164. 
with  the  whole  executive  power  of  the  law,  yet  he  hath  no  power  2.  i^&.  54. 
to  change  or  alter  the  laws  which  have  been  received  and  eftablifhed  ^  ^ai.  Hift. 
in  thefe  kingdoms,  and  are  the  birthright  of  every  fubje6t ;  for  it  is  P.  C  131. 
by  thofe  very  laws  that  he  is  to  govern  ;  and  as  they  prefcribe  the  r^^* 
extent  and  bounds  of  his  prerogative,  in  like   manner  do  they  is"ik,'tio! 
declare  and  afcertain  the  rights  and  liberties  of  the  people,   and 
therefore  admit  of  no  innovation  or  change  but  by  adt  of  parlia- 
ment. 

From  the  inherent  right  infeparable  from  the  king  to  diflribute  i  P.  Wms. 
juftice  among  his  fubje£ls,  it  hath  been  held,  that  an  appeal  from  V^J ,. 
the  IJIe  of  Man,  lies  to  the  king  in  council  without  any  refervation  v.Conea. 
in  the  grant  of  the  I/le  of  Man  of  any  fuch  right  -,  and  it  was  faid, 
that  though  there  had  been  exclufive  words,  that  yet  the  grant 
muft  have  been  conftrued  to  be  void  upon  the  king's  being  deceived, 
rather  than  the  fubje£l:  fhould  be  deprived  of  a  right  infeparable 
to  him  as  a  fubje<St,  of  applying  to  the  crown  for  juftice. 

2.  Of  the  King's  Prerogative  in  Ecclefiaftical  Matters. 

The  fupremacy  of  the  crown  oiEnglandy  in  matters  ecclefiaftical,  Hal.  Hift. 
is  a  moft  unqueftionable  right,  which,  as  my  Lord  Hale  fays,  may  f"-.^/^' 
be  proved  by  records  of  undoubted  truth  and  authority;   and  pope  by  de- 
though,  as  he  fays  (a),  the  Pope  made  great  ufurpations  and  en-  grees,  and 
croachments  on  this  right,  yet  thefe  were  always  complained  of  *^'"!^  ^^'^ 

•  /  i  people  were 

as  illegal;  and  thofe  encroachments  are  now  pared  off  by  the  biindsdwith 
ftatutes  25  H.  8.  c.  19,  20,  21.  and  26  H.  8.  c.  i.  fuperftition, 

ufurped  the 
royal  authority  in  all  matters  ecclefiaftical,  as  is  manlfeft  by  the  ftatute  of  provifors,  which  was  made 
as  a  remedy  for  this  grievance,  &c.  Ld.  Raym.  25.  &  -vide  5  Co.  Cawdry's  cafe.  Cro.  Eliz.  542. 
and  the  ftatutes  26  H.  8.  c.  i.  and  1  Eliz.  c.  i.  whereby  fuch  authoiity  as  the  pope  had,  claiming  as 
fupreme  ordinary,  is  annexed  to  the  crown,  and  is  declared  to  belong  thereto  of  right ;  for  which  'vide 
4lnft.34i.  Lit.  Rep.  232.  Moor, 463.  Dyer,237.  ^e\dcn  Janus  j^nglo.z-^.  Co.Lit.  134.  Dav.  88. 
ainft.  580.  584. 

(h)  So  that  the  King  o(  England  doth  not  recognize  any  foreign  (^)Thelaws 
authority  fuperior  or  equal  to  him  in  this  kingdom,  neither  do  the  ?l  ^"8'a"<i 
laws  of  the  Emperor  or  Pope  of  Rome,  as  fuch,  bind  in  the  king-  pendanceoa 
dom  of  England ;  but  all  the  ftrength  and  obligation  that  either  the  civil 
the  papal  or  imperial  laws  have  obtained  in  this  kingdom,  is  only  '^^*  "°!"  f  ^ 
becaufe  they  are  and  have  been  received  and  admitted  in  this  king-  it,  but  are 
dom,  either  by  confent  of  parliament  or  by  immemorial  ufage  and  binding  by 
acceptation  in  fome  particular  courts  and  matters,  and  not  other-  au"ho°)^y 
wife.  Hal.  Hift.  p!  c.  16. 

The  king  therefore  is  faid  to  have  two  jurifdi£lIons,  one  tem-  show.  Rep. 
poral,  the  other  ecclefiaftical ;  the  latter  of  which  is  derived  from  ^^^ 
the  common  law,  though  the  form  of  the  proceedings  and  the  co-  ^^q/ 
ercive  power  exercifed  in  the  ecclefiaftical  courts,  is  after  the  form  4  co.  aj- 
-  -  of 


7  Co.  42.      of  tlie  canon  and  civil  law  ;  and  this  being  indulged  to  them,  the 

5C0.  7.       judges  of  the  common  law  will  give  credit  to  their  proceedings 

e»'43-    jji^^j  fentences  in  matters  in  which  they  have  a  jurifdiilion,  and 

believe  them  confonant  to  the  law  of  holy  church,  although  againll 

the  reafon  of  the  commort  lavV;  and  if  there   be  a  Gravamen  it 

muft  be  redrefled  by  appeal. 

r'.Jcutit  But,  if  thefe  courts  exceed  their  jurifdii?(:ion,  and  the  bounds 

Courts.         gj^^i  limits  prefcribed  them  by  the  laws  and  ftatutes  of  the  realm, 

they  are  fubje£l  to  the  controul  of,  and  may  be  prohibited  by,  the 

king's  temporal  courts ;  for  the  caiion  and  civil  law  did  not  bind 

originally   in  England^  nor  have  they  befin  received  univerfally  j 

and  therefore  are  called  leges  fub  grni)iore  lege,  the:  common  lav«r 

ftill  maintaining  ifs  fuperintendancy  over  them, 

[a)  Vide  The  king  being  delivered  from  papal  ufurpation,  might  by  com- 

lEliz.  c.  I.  lyjo,^  j,^YV  grant  a  comnnffion  to  hear  and  determine  ecclefiaftical 

titled  An  a<ft  caufes.     Hence  the  jurifdi^lion  of  the  High  Commiffion  Court  was 

for  reftoring  acknowledged  as   deriving  its    authority  immediately  from    the 

tothe  crown  ^rown  :  but  it  was  held,  that  that  court,  without  the  (a)  help  of 

the  ancient  r^      r  t  11  •  r  ^    r    n-     \  ^    r 

Jurifdidion    ^n  act  01  parliament,   could  not  ni  matters  01  eccleliaitical  conuf- 
ecciefiafti-     ancc  ufc  any  temporal  cenfure  or  punifliment,  as  fine  or  imprifon- 

caljandthe 
16 Car.  I. 

c.  11.  by  which  this  court  is  aboliflied and  for  tlie  jurifdiftioa  it  exercifM,  ri</?  12  Co.  45,  &f<r. 

13C0.     2R0II.  Abr.  Z24.     4ln{l.33a.     Noy,  149.     Moor,  917.     March,  80.     Gibf.  Cod.  50, 


Vide  title  Alfo,  the  commoH  law  hath  annexed  unto  certain  offices  eccle- 

Ecclefiafti-     ficiftical  jurifdicSl^on,  as  incident  to  the  offices:  thus,  every  bifhop 
by  his  ele(ftion  and  confirmation,  even  before  confecration,  hath 
ecclefiaftical  jurifdid^ion  annexed  to  his  office,  as  judex  ordinarius 
within  his  diocefe  ;  and  divers  abbots  anciently,  and  moft  arch- 
deacons at  this  day,   by  ufage,   have   the  like  jurifdi6lion  within 
certain   limits  and  precintiils  •,    all   which  they   derive  from  the 
crown,  although  the  procefs  in  the  ecclefiaftical  court  runs  in  the 
name  and  under  the  feal  of  the  bifliop  or  ecclefiaftical  judge. 
^Inft.  4S8.       The  matters  of  ecclefiaftical  conufance  are  of  two  kinds,  crimi- 
^^"s*V^"-  nal  and  civil :  their  criminal  proceedings  extend  to  fuch  crimes  as 
cannot  hold   ^y  the  laws  of  the  land  are  of  ecclefiaftical  conufance  (tf),  as 
plea  of  a  le-  herefy,  fornication,  adultery,  and  fome  others,  wherein  their  pro- 
gal  perjury,    ceedings  are  pro  reformative  moriwiy  and  pro  falute  anima;  and 
cnntMfts^'"  the  reafon  why  they  have  the  conufance  of  thefe  and  the  like 
but  for  per-   offenccs,  and  uot  of  others,  as  murder,  theft,   ^c.  is  not  from 
jury  in  their  ^^^q  nature  of  the  offence,  for  the  one  is  as  much  a  fin  as  the 
may  punifli.  Other ;  and  therefore  if  the  conufance  were  of  offences  quatenus 
— So,  where  peccata  contra  Deum,  it  fiiould  extend  to   all  fins  againft  God's 
one  forged     |^^ .  y^^^  ^^^  j.^^^  reafon  is,  becaufe  the  law  of  the  land  hath 
ordination,    indulged  them  with  the  conufance  of  fome  crimes,  and  not  of 

it  was  held,     ©thcrS. 

that  the  fpi- 

ritual  court  may  proceed  to  deprive  him.     Sid.  217.     Lev.  138,     Keb.  721.     Kellw.  39.  So, 

where  a  parifh  clerk  was  guilty  of  fcandalous  crimes,  and  being  proceeded  againft  in  the  fpiritual  court,  it 

was  held  on  a  motion  for  a  prohibition,  that  they  may  proceed  to  deprive  him  for  thefe  crimes,  though 

fl-icy  were  in  their  nature  only  puniihable  in  the  temporal  courts,  a  Ld.  Raym,  i  S07.  £f  wV?  Dyer,  293. 

Comp.  Incumb.  53.      Hob.  Searle's  cafe  L.  P. Cannot  puniih  for  writing  a  libel,  being  an  offense 

ifldi^able  at  law.    Comb.  71."— —For  ficrilege  the  party  may  be  proceeded  againft  in  the  fpiritual 

court, 


court,  although  the  robbery  is  likewife  punifhable  in  the  temporal  courts.     37  H.  6.  59.     Ero.  Appeal 

31.45.     2lnft.492,     2Keb.2V     Sid.  2X1. So,  an  aftion  at  law  lies  fi.r  an  affault  and  battery 

on  a  fpiritual  perfon,  as  alfo  a  fuit  in  the   fpiiitual  court  for  irreverence  to  his  perfon.      6  Mod.  556. 

Crn.  Eliz.  655. But  for  calling  a  v.oman  whore  ar^.d  ihief,  the  party  cannot  be  proceeded  againft  in 

the  fpiritual  court  and  by  adion  at  Lw,  being  or,e  continued  ad.  2  Roll.  Abr.  259.  So,  tor  feli- 
citation of  chaftity  which  is  attended  with  force  and  violence.  Vide  4C0.  20.  2  Salk.  552.  pi.  15, 
7  Mod.  78.    2  Ld.  Raym.  Sc9,  iioi. 

The  civil  caufcs  committed  to  their  conufance,  wherein  the  ^^^^"J^,^ 
proceedings  are  ad  i7ijianti am  partis ^  ordinarily  are  the  bufmefs  of  cai  Courts, 
tithes,  rights  of  inftitution  and  Induftlon  to  ecclcfiaftical  benefices,  let.(D). 
matters  of  matrimony  and  divorce,  and  teftamentary  caufes,   and 
the  incidents  thereunto,  as  the  Infmuatlon  of  teflaments,  legacies 
of  goods  and  money,  ^c.  wherein  they  proceed  according  to  the 
canon  law,  and   the  civil  law,  which  is  taken  as  a  diredor  in 
points  of  expofition  and  determination. 

[The  king  is  patron  paramount  of  all  the  benefices  In  England.  ^^^-  C«>«1- 
In  virtue  of  which,  the  right  and  care  of  filling  all  fuch  churches 
as  are  not  regularly  filled  by  other  patrons  belongs  to  the  crown  ; 
whether  it  happen  through  the  negledl  of  others,  (as,  In  the  cafe 
of  lapfe,)  or  through  incapacity  to  prefent,  as,  if  the  patron  be  at- 
tainted, or  outlawed,  or  an  alien,  or  have  been  guilty  of  fimony, 
or  the  like. 

Upon  which  ground,  the  king  hath  right  to  prefent  to  all  dig-  /^'V.Watf. 
nities  and  benefices  of  the  advowfon  of  biflioprlcks  and  arch-  ^'  ^' 
bilhopricks  during  the  vacation  of  the  refpe6live  fees.  Not  only 
to  fuch  as  (hall  become  void  after  the  felzure  of  the  temporalties, 
but  to  all  fuch  as  (hall  become  void  after  the  death  of  the  blfliop, 
though  before  acSlual  felzure.  And  becaufe  it  Is  a  maxim  in  law, 
that  the  church  Is  not  full  againft  the  king,  till  indu£lion ;  there- 
fore, though  the  bifhop  hath  collated,  or  hath  prefented,  and  the 
clerk  Is  inftltuted  upon  that  prefentatlon,  yet  will  not  fuch  colla- 
tion or  inftitution  avail  the  clerk,  but  the  right  of  prefenting  de- 
volves to  the  king. 

And  it  is  faid,  that  this  privilege  which  the  king  hath  of  pre-  Watf.  e.  9, 
renting  by  reafon  of  temporalties  of  a  biflioprick  belng^  in  his  ^  •  • 
hands,  (hall  be  extended  unto  fuch  preferments,  to  which  the 
biftiop  of  common  right  might  prefent,  though  by  his  compofitloii 
he  hath  transferred  his  power  to  others  And  therefore  when  the 
temporalties  of  the  archblflioprlck  of  Tork  are  In  the  king's  hands, 
the  king  (hall  prefent  to  the  deanery  of  Tork,  although  by  compo- 
fition  between  the  archblftiop  and  the  chapter  there,  the  chapter 
are  to  ele£t  him  :  and  this,  becaufe  the  patronage  thereof  dejnre 
doth  belong  to  the  archbifhop,  and  his  compofition  cannot  bind 
the  king,  who  comes  in  param.ount,  as  fupreme  patron :  for  of  the 
whole  bilhoprick  the  king  is  fupreme  patron,  although  It  be  dlf- 
membered  into  divers  branches,  as  deans,  and  other  dignities} 
and  of  ancient  time  all  the  bifliop'-Icks  were  of  the  king's  gift, 
but  afterv/ards  the  king  gave  leave  to  the  chapter  to  ele£t  j  yet  the 
patronage  notwithftanding  remains  in  the  king. 

^  Upon  promotion  of  any  perfon  to  a  biftioprick,  the  king  hath  a  Glbf.  Cod; 
right  to  prefent  to  fuch  benefices  or  dignities  as  the  perfon  was  ^^^  ^0,^ 
pofiefled  of  before  fuch  promotion  •,  though  the  advowfon  belong-  chief  Juf- 
tt'i  to  a  common  perfon  ia\     This  right  of  prefenting  upon  pro-  ^'=;  ^    5^, 
•  Vol.  V.  Mm  ^^^^o" 
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mg  of  thu  motion  by  the  king*  as  making  the  avoidance  which  would  not 
right,  faith,  otherwifc  happen,  did  fpring  from  the  pradlice  of  the  popes,  and 
»BB*r^.*Pre.  '^  "°^  ^"  uncontefled  right  of  the  crown;  and  hath  been  cfta- 
bhflicd  not  only  by  long  practice,  but  by  many  judgments  upon 
full  and  folemn  hearings ;  and  that,  whether  the  churches  are 
new  or  old,  and  how  often  foever  this  happens  fucceflively  by 
promotions  to  biftiopricks  from  the  fame  benefice  ot  dignity :  as 
was  adjudged  in  the  cafe  of  St.  Martin  s  and  St,  Jotnei's  (a).  Of 
late,  the  great  queftion  hath  been,  on  fuppofition  of  the  right,  how 
far  it  is  anfweted,  and  the  term  of  the  crown  fatisfied,  by  the 
grant  of  a  eommendam  to  retain  fuch  promotions,  or  any  part  of 
them,  together  with  the  bifhoprick.  Of  which  quedion  the  folu- 
tion  hath  been,  that  by  a  commenJom  for  life,  artd  for  the  time  of 
continuing  in  fuch  a  bifhoprick,  the  turn  of  the  crown  is  anfwer-*- 
cd,  and  in  fuch  cafe  the  proper  patron  {hall  prefcnt,  upon  death  oir 
tranflation  ;  but  that  the  right  of  the  crown  fhall  not  be  defeated 
by  a  commendam  granted  for  a  term  of  months  or  yearsi  certain 
and  limited. 

in  King  William**  time,  K.  r.  Bp.  of  London,  4  Mo4.  a&i.     This  it  not  s  right  of  patron»ge  in  the 
king  \  nor  is  it  a  right  of  evidlion,  for  it  ejedts  nobody  t  nor  an  iifurpation  ;  for  it  is  a  rightful  a^.    But 


frntment, 
6 1 .  to  be 
as  old  as 
£(iw.  the 
3d's  time. 
Ic  was  exer 
cifed  under 
H.S.,and 
Siu.  Elit. 
'J  he  law 
concerning 
ic  was 
doubted  in 
Car.  3d'* 
time,  and 
Ance,  but 
finally  de- 
termined in 
farcur  of 
the  crowQ 


it  is  a  contingent,  cafual  right,  arifing  upon  >  particular  crcnt,  the  incumbent'*  becoming  •  bifhop. 

«  Bl.  Rep.  773 (a)  4  Mod,  aoo.     j  Lev.  377*  S.  C.    Lev.  Intr,  344.  S.  C.  1  Show.  413.  44  w 

Show.  P.  C.  164.  S.  C.    Carth.  313.  S.C. 


493.  S.  C.    I  lA.  Rayro.  13.  S.  C. 


iBurn**  But  in  Ireland,  the  law  is,  that  a  man  (hill  not  be  promoted  to 

BeiKfi«^*  ^  bifhoprick  there,  until  he  hath  refigned  all  the  preferments 
128.  title  which  he  hath  in  England :  which  preferments  being  void  beford 
Bifliop*,  the  acceptance  of  the  bifhoprick,  it  feemeth,  that  in  fuch  cafe  the 
i?Woodrey,  ^^"g  ^*^^  ^o^^  *^^  prefentation. 

V.  Bp.  of  Exeter,  Cro.  Jac.  691.  it  ii  holden,  that  thi*  prerogatiTe  right  of  prefenting  accrue*  a*  weH 
where  the  incumbent  !•  promoted  to  an  Iriflj,  as  an  Englith  bifljoprick.  But,  as  tht  report  of  this  cafe 
bath  been  lately  coafdcrcd  in  other  refpeAi  ai  rather  apochryphal,  it  may  not  be  fafe  to  r«ly  upon  its 
authority  in  thi*  particular. 

Grocer**  It  hath  been  determined,  that  where  the  advowfon  is  in  common^ 

ArcifbUhop  ^®  *^*^  ^^^  patrons  arc  to  prefcnt  by  turns,  the  prerogative  pre- 
of  Canter-  fcntatioH  doth  not  pafs  for  the  turn  of  the  otherwife  rightful 
bury,  a  Bl.  patrort  i  for  the  prerogative  right  doth  not  fupply,  but  only  fufpend* 
3  Wiif.^°i4.  ®*"  poftpones  the  turn  of  the  patron,  and  of  all  the  patrons,  if  more 
5.  c.  than  one,  and  doth  not  take  away  the  right  of  the  one,  and  leave 

the  reft  entire;  for  that  would  be  rank  injuftice,  and  this|  being 

the  a£k  of  law,  neminifacit  injuriam. 

And  as  the  intervention  of  the  prerogative  prefentation  doth 

not  fatisfy  or  difappoint  the  turn  of  the  otherwife  rightful  patron, 
.  .  .  >  neither  doth  it  deftroy  the  cf^c(X  of  a  prior  grant  of  the  next  pre* 
ment affirm-  fentation  by  the  owner  of  the  advowfon. 

•d  in  B.  R.  ' 

'k^""  ^*P'  439-  »"<•  aftarward* in  the  Houfc  of  Lord*,  May  1 6,  1796.  According  to  the  feport  of 
the  cafe  of  Woodley  y.  Bifljop  of  E»«ter,  Cro.  Ja.  691.  and  Winch.  Rep,  94.  it  was  holden,  that  tht 
"1  *  k  ''°*"  '"  ***"  cafe  defeats  ihcright«f  a  grantee  who  hatfc  the  next  atoidance,  fot  hii  tight  i» 
wily  to  the  next,  and  the  next  he  cannot  ha»e,  and  iheiefore  Ihall  hate  none.  But  rhi*  report  we  have 
already  obferred  is  of  »ery  doubtful  authority.  Lord  Hobart,  though  at  that  time  on*  of  the  judges  by 
whom  It  was  deurmined,  talcts  no  notice  of  it  in  his  Report*.  Lord  Chief  Juftict  De  Grey  faith,  (*  Bl. 
^«P'  7740  That  cafe  i*  not  clearly  fenled  to  be  Uw.  And  In  an  anonymous  note  in  the  margin  of 
« 'a*  V^*  ***  ^*''''^''  "  apparently  the  fame  cafe)  i{  is  ftated,  that  the  court  refolved,  "  that  the  grantc* 
Ihould  ha»e  the  next  a*oid*nce  after  the  prerogative  prefentation,  b?eaufe  that  was  the  aft  of  law,  and 
th«  prero|ati»«  gf  Uic  king,  i»hich  cidudtd  hho  ium  tb«  *rfl  ptcfeawtien,  Injurea  ao  »ne."    But 

•rimUting 


Callland  r. 
Troward, 
a  H.  Bl. 
314.  Judg 
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Admitting  fuch  a  determination  to  have  been  made,  the  court  may  hare  gone  upon  the  peculiar  terms  of 
the  deTife,  which  in  Winch's  Entries,  p.  877.  a-e,  **  Dedlt  tt  legu'vit  cuidam  Joktinni  BaJJ'ett,jiUoJu* 
•*  frimam  et  froximam  ad-vocationem  fradiSia  eccUJia  deL.  qua  ftimo  et  froxime  artwgcret  foff  mtrltfl 
•*  i^ut  Ariburi'f''  and  which  feem  expwisly  to  confine  the  power  of  prefenting  to  the  firlt  turn. 

But,  if  the  incumbent  of  a  donative  is  made  a  blthop,  the  king  Agreed  ^rf 
(hall  not  prefent  to  the  donative,  becaufe  fuch  a  promotion  doth  '"'"'•  4  ^lo^« 
not  make  an  avoidance  by  t^Jfton^  for  the  incumbent  is  the  crea- 
ture of  the  founder,  and  is  not  fubject  to  ordinary  and  epifcopal 
vifiiation.] 

3.  Of  his  Prerogative  in  creating  Officers. 

The  king  as  the  fountain  of  juftice  hath  an  undoubted  prero-  Dyer,  175. 

gative  in  creating  officers,  and  a!I  officers  are  faid  to  derive  their  »^°i-Aor, 

authority  mediately  or  immediately  from  him:  thofe  who  derive  4C0. 32, 

their  authority  from  him  are  called  the  officers  of  the  crown,  and  a  inft.  4*5. 

are  created  by  letters  patent ;  fuch  as  the  great  officers  of  ftate,  ^'^°A       /: 
.    ,         .  •'    ,    ,         *^      ,  J?  .,  *   12  Co.  116. 

judges,  cs"r.,  and  there  needs  no  greater  or  itronsjer  evidence  or  a  roH,  Rep, 

right  in  the  crown  herein,  than  that  the  king  hath  created  all  fuch  ao6. 

officers  time  immemorial.  f,'""'*  ^*'* 

But,  though  all  fuch  officers  derive  their  authority  from  the  Lev.  219. 
crown,  from  whence  the  king  is  termed  the  univerfal  office?  and  ^^'  ^'**  3* 


70. 


difpofer  of  juftice,  yet  it  hath  been  held,  that  he  hath  not  the  ^Venta 
office  in  him  to  execute  it  himfelf,  but  is  only  to  grant  or  nomi-  4inft.  125 
nate  -,  nor  can  the  king  grant  any  new  powers  or  privileges  to  any  ^^°'  »'»»*« 
fuch  officers,  but  they  mult  execute  their  offices  according  to  the 
rules  eftablilhed  and  prefcribed  them  by  the  law. 

Neither  can  the  king  create  any  new  office  inconfiftent  with  » !"<*•  54''» 
our  conftitution,  or  prejudicial  to  the  fubjed.  Moor,  808.  4il,ft/ai. 

And  on  this  foundation  it  was  held,  that  an  office  created  by  Jon.  251. 
letters  patent  for  the  fole  making  of  all  bills,  informations,  and  ^^pu^fon  »• 
letters  miffive  in  the  council  of  lljrk,  was  unreafonable  and  void. 

So  it  hath  been  held,  that  the  king  could  not  grant  to  any  per-  Hob.  63* 
fon  to  hold  a  court  of  equity,  it  beiqg  a  fpecial  truft  committed  to 
the  king,  and  not  by  him  to  be  intrufted  to  any  other  except  his 
Chancellour. 

So,  a  commiffion  to  fcize  the  goods  and  imprifon  the  bodies  of  4A(r.  5. 

all  perfons  who  (hould  be  notorioufly  fufpeded  of  felonies  or  tref-  Bf.  Com- 
JT  .,  ,.^  ,','  ,.  -rti  million  3« 

paiTes,  without  any  indictment  or  legal  proceis  againlt  them,  was  ,5.  j6. 

held  illegal  and  void.  a  lift-  54* 

So,  commiffions  to  aiTay  weights  and  meafures,  being  of  new  4^"'^- '^J» 

invention,  were  condemned  by  (c)  parliament.  c.i.V 

So,  when  one  Chute  petitioned  the  king  to  erect  a  new  office  Co.  xz6* 

for  regiftering  all  ftrangers  except  merchant  ftrangers,  and  to  grant 

the  faid  office  to  the  petitioner  with  or  without  fees,  it  was  re- 

folved  by  all  the  judges,  that  the  erection  of  fuch  office  for  the 

benefit  of  a  private  perfon  was  againft  law. 

So,  it  is  held  by  Lord  Coke^  that  th-.  king  could  not  authorife  tla&  ^jti. 

perfons  to  take  care  of  rivers  and  the  filhery  therein,  according  to 

the  method  prefcribed  by  the  ftatute  of  Wejiir^z.  (13  iS.  l.^.  i-) 

f.  47.  before  the  making  of  that  ftatute.         » 

M  m  2  CBy 
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[By  Hat.  22  G.  3.  <:.  82.  if  any  office  of  the  name,  nature,  de- 
fctiption,  or  purpofe  of  the  offices  thereby  aboliffied,  (hall  be  efta- 
blillied  hereafter,  the  fame  fliall  be  deemed  and  taken  as  a  new 
office.] 

Vide  Head  of  OJlce  and  Officers. 

4.  Of  his  Prerogative  in  making  War  and  Peace. 

Hal.  Hift.  The  power  of  making  war  or  peace  is  inter  jura  fummi  imperii, 

p.  C.  1 59.  and  in  (^)  England  is  lodged  {h)  fingly  in  the  king  ;  though,  as  my 

J^%htjus  1^°^^  '^"^*'  ^^y^»  '^^  ^"^^^  fucceeds  beft  when  done  by  parUamentary 

£!adii,  buth  advice. 

miiitary  and  _       _  .  .     S- 

civil,  is  one  of  the  jara  majeftatis ;  and  therefore  no  man  can  levy  war  in  this  kingdom  without  the  king  » 

commillion.     3  Inft.  9. {l>)   Thedilputes  touching  the  diCpofition  of  the  OT)7;/(a  are  now  fettled,  and 

declared  to  be  the  right  of  the  crown,  by  the  Itatutes  of  13  Car.  2.  c.  6.  and  13  &  14  Car.  2.  c.  3. 
Hal.  Hift.  P.  C.   130. 

Hal.  Hift.         A  general  war,  according  to  my  Lord  Hale,  is  of  two  kinds  : 

(c)  When  j,  Bellum  folemniter  de  nun  datum.       1.  Bellum  non  Jolemniter  de- 

the  courts  nunciatum.     The  firft  is,  when  war  is  folemnly  declared  or  pro- 

are'^open^  claimed  by  our  king  againft  another  prince  or  ftate,  which  is  the 

and  the  mofh    formal    folemnity   of  a  war  now  in    ufe.     idly^  When   a 

judges  nation  flips  fuddenlv  into  a  war  without  any  folemnity,  which 

and  minif-       ,  .>■  .'»i  r  \  r        •  •  - 

ters  of  the  happens  by  granting  the  letters  of  marque,  by  a  toreign  prince  in- 

fame  may  vading  our  coafts,  or  fetting  upon  the  king's  navy  at  fea  :  and 

te^dt^me^  °'  hereupon  a  real,  though  not  a  folemn  war,  may  and  hath  form  ■ 

from  op.  erly  arifen  ;  and  therefore  to  {c)  prove  a  nation  to  be  at  enmity 

preflion  and  •with  England,  OX  to  provc  a  perfon  to  be  an  alien  enetny,  there  is 

a"dTiftr'i  "°   neceffity  of    fiiewing  any  war  proclaimed  ;    but  it   may  be 

buiejuftice  averred,  and  fo  put   upon  the  trial  of  the  (i)  country,  whether 

to  all,  it  there  was  a  war  or  not. 

is  faid 

to  be  time  of  peace;  fo,  when  by  invafion,  infurreftion,  and  rebellions,  &c.  the  pe.iccabie  courfe  of 
jultice  is  difturbed,  then  it  is  faid  to  be  time  of  war;  and  the  trial  ht-reof  is  by  the  recoids  and  judges  cf 
the  courts  of  juftice.     Co.  Lit.  249.         (if)  Owen,  45.      [Cro.  Eliz.  14a.  Freeni.  41.] 

Hal.  Hift.  Peace  is  of  two  kinds  :   ijl,  Pofitive  or  contra£ted.      2dly,  Such 

P.  C.  159.  a  peace  as  is  only  a  negation  or  abfence  of  war.     A  pofitive  peace 
is  fuch  as  arifeth  by  contracts,  capitulations,  leagues,  or  truces 

(<)Thedjf-  between  princes  or  flates  that  \YA.\<i.  jura  fummi  imperii,  and  is  of 

uv^"'^'^a^'^"  two  kinds.      I.  Temporary,  which  is  properly  [e)  a  truce,  which 

league  and  is  a  ccfiation  from  war  already  begun  ;  and  then,  the  term  being 

truce  is,  that  elapfed,  the  princes  or  flates  are  ipfo  faclo  in  the  former  flatc 

celrriion"  ^  ^^    "^"iit,  unlefs  it  be   protraded  by   new  capitulations,  or    ber 

from  war  for  othcrwifc  provided  in  the  inftrument  or  contra6l  of  the  truce. 

a  c^rcain  2.  Perpctual^w^  termitw  or  indefinite,  which  regularly  continues 

time,  but  a  gj,j.Qj.jjincr  to  the  tcuot  or  conditions  of  the  agreement,  until  fomc 

abfoiute  new  war  be  raifed  between  the  prmces  orttates  upon  fome  emergent 

itiikiigof  injury  fuppofed  to  be  done  by  the  one  party  or  the  other;  and 

4^inft.  if,^.  t^^is  ^^  properly  called  a  (/)  league yie^wj-,  and  makes  the  princes 

*;V«Moiioy,  and  flates  confoederaii ;  and   though  this  may  be  varioufly  diver- 

*^-7>'^-  fified,  according  to  the  capitulations,   conditions,  and  qualifica- 

le'aRue"  the  ti'^ns  of    fuch  Icagues,  yet  they  are  ordinarily  of  thefe  kinds. 


1/?,  Leagues  ofFenfive  and  defenfive,  which  oblige  the  princes  not  municipal 
only  to  a  mutual  defence,  but  alfo  to  be  alTifting  to  each  other  in  '^"'^  of  each 
their  military  aggrelles  upon  others,  and  makes  the  enemies  of  one  excrtT/'^ 
in  efFecl  t'le  common  enemies  of  both,      id/y,  Defenfive  but  not  aShow.s'eg. 
odcnfive,  obliging   each  to  fuccour  and  defend  the  other  in  cafes 
of  invafioa  or  war  by  other  princes.     3^/j',  Leagues  of  fimple 
amity,  whereby  the  one  contradls  not  to  invade,  injure,  or  offend 
the  other,  which  regularly  includes  alfo  liberty  of  mutual  com- 
merce  and   trade,  and    fafcguard  of  merchants  and  traders  in 
cither's  dominions. 

.  2.  A  peace,  which  is  only  a  negation  or  abfence  of  war,  i?  where  Hal.  Hlft. 
no  league  or  articles  of  peace  intervene,  nor  yet  any  denunciation  ^'^'  '^o« 
of  war  ;  as  among  divers  princes  in  the  world  who  never  capitu- 
lated one  with  another,  and  yet  there  is  no  (late  of  war  between - 
them  ;  and  tlie  general  rule  is,  t/bibellu)n  nou  ej}  pax  ejl. 

The  king,  in  confequence   of  his  power  in  making  war  and  (^)iRoIi 
peace,  hath  a  prerogative  in  the  coin  and  royal  mines,  in  fait-  Rep.  152.' 
petre  and  gunpowder  ;  may  {a)  enter  into  a  man's  lands  to  make  ^^^  Moi'oy, 
fortifications  ;  may  lay  on  embargoes,  grant  ij})  letters  of  marque  Abr.%5"!'* 
and  reprifal,  prefs  (<:)  fokliers,  failors,  \2fc. ;  and  though  in  many  —No  per- 
inftances  relating  to  thefc  matters,  the  llridl  letter  of  the  law  may  ^J^"  '^?  ^^^^ 
be  exceeded,  yet  from  the  neceffity  of  order,  government,  and  goods  o^  the 
difcipline,  are  they  countenanced  and  allowed  ;  quod necejfttas  cogit  adveiie party 

defendit.  ""'^^  ^^ 

•^  _  _  nath  a  com- 

m'ifiion  from  thek'nj,  the  adm'ral,  orthofe  that  are  fpecially  appointed  thereunto.   Hal.  Hift.  P.  C,  162. 

Vern.  54. By  the  «w  ct  ti.«  Admiralty,  the  property  of  a  (hip  taken  upon  the  high  fea  without 

letters  of  marque,  vefts  in  tlie  king  upon  tl)e  taking.     Carth.  399 Claufe  in  a  charter  which  etn- 

pjwers    the    ieiziiig  the  goods   of  every   perfon   is   illegal  and  void.     Show.  1-57.  (c)   6  Co.  27, 

Hutt.  134* *  As  to  the  prefTiiig  of  failors,  fee  Foltcr  Rep.     The  cafe  of  Alexander  Broad- 

foot,  fo.  154..   and  1  Black.  Com.  41  ii.  and  fee  alfo  Comb.  245. 

Tlie  king  may  declare  war  againft  one  part  of  the  fubjeils  of  Ld.  Raym. 
a  prince,  and  may  except  the  latter  part;  as  was  done  by  King  2S3  /.^r 
IVilliam  in   his  declaration  of  war  with  Francey   where  he   ex-      '^  ^'    "•'* 
cepted   the   French  proteflants  ;  and   of  fuch    proclamations  all 
ought  to  take  notice,  becaufe   the  war  begins  only  by  the  king's 
proclamation. 

5.  Of  his  Prerogative  as  Parens  Patriae  in  taking  Care  of  Lifants, 
Idiots,  Lunaticks,  and  Charitable  Ufes. 

The  king,  as /(^r^-z/j- /)«/W^,  hath  the  protection  of  all  his  fub-  /•^ii  Head 
jefts",  and  in  a  particular  manner  is  to  take  care  of  all  thcfe  who  of  Infants. 
by  reafon  of  their  want  of  underllanding  are  incapable  of  taking 
care  of  themfelves  and  their  affairs.  By  virtue  of  this  high  truft, 
infants,  who  by  reafon  of  their  nonage  are  under  incapacities, 
are  under  the  protection  of  the  crown  j  and  hence  arifes  allegiance, 
as  a  debt  of  gratitude,  which  can  never  be  cancelled,  though  the 
fubjedl  owing  It  goes  out  of  the  kingdom,  or  fwears  allegiance  to 
another  prince. 

This  truft  lodged  in  the  king,  and  the  jurifdi£lion  exerclfed  iP.  Wis?, 
herein,  originally  belonged  to  the  court  of  Chancery,  and  now,  ^°3- 
:  M  m  3  upon 
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upon  the  diffolution  of  the  court  of  wards,  is  again  devolved  on 
that  court.     Hence  it  is  every  day's  pra£iice  in  that  court  to 
determine  as  to  the  right  of  guardianftiip,  to  punifh  abufes  in  re- 
lation to  their  perfons,  is^c, 
jP.Wms.        If  a  perfon  appointed  guardian  is  attainted,  or  otherwife  bc- 
706.  in  the   comes  incapable,  the  trull  devolves  on  the  great  feal  as  the 
Dulwof  ^     general  guardian  of  all  infants. 

Onnond,  who  was  appointed  guardlao  to  the  Duke  of  Beaufort. 

ViJe  Head  In  the  like  manner  and  for  the  fame  reafon  it  is,  that  idiots  and 

**^d  L°"  lunaticks,  who  are  incapable  of  taking  care  of  themfelves,  arc  pro* 

ticks.      '  v'u iSd  fox  by  tht  king  zs  pater  pat ra. 

Vide  Head  In  like  manner  in  the  cafe  of  charities,  the  king  pro  bono  publico 

ofChari-  jjjg  ^ji  original  right  to  faperintend the  care  thereof;  fo  that  ab. 

arfdM^S  ftj^a^^^i  from,  the  ftatute  43  Eliz.  c.  4.  relating  to  charitable  ufes, 

s)Mii.  and  antecedent  to  it  as  well  as  fince,  it  has  been  every  day's 

s  P.  Wms.  pra£lice  to  file  informations  in  Chancery  in  the  Attorney-General's 

'^^'  name,  for  the  eilablifhment  of  charities,  ^c. 

6.  Of  his  Prerogative  in  Pardoning. 

Ca.  tit.  This  high  prerogative  is  {n)  infeparably  incident  to  the  crown, 

114-  b.  and  the  King  is  intruded  herewith  upon  a  fpecial  confidence,  that 
tinft.  253!  ^^  ^^^^  fpare  thofe  only  whofe  cafe,  could  it  have  been  forefeen, 
Iboiv.  J&4.  the  law  itfelf  may  be  prefumed  willing  to  have  excepted  out  of 
^f  V*  '1*  *  ^^^  general  rules,  which  the  wifdom  of  man  cannot  poflibly  make  fa 
traft*and       perfe£k  as  to  fuit  every  particular  cafe. 

prerogative  in  him  for  a  fountain  of  bounty  and  grace  to  his  lubjefts,  as  be  obfervei  them  deferving  or 
ufe/.l  ti  the  pubiick,  which  be  can  neither  grant  or  otherwife  extinguiih ;  ftr  Holt,  Ch.  J.  Ldi. 
Kaym.  214.  t^  ptr  Kokeb),  J.  As  he  cannot  but  have  the  adminirtrAtion  of  pubiick  revenge,  fo  he 
canaot  but  ban  a  power  to  remit  it  by  his  pardons  when  he  judges  ic  proper.    Idem^^ 

Vide  Title  Pardon. 

•J.  Of  Difpenfatlons  and  Non  Objlantes. 

ftlloU.Abr.       The  power  and  prerogative  of  difpenfing  with  laws  and  grant- 

'7j-  ing  non  objlantes,  hath  always  been  looked  upon  with  a  jealous  eye, 

Mod^»6i    ^^^  ^"^^  ^^^^  *°  hz\c  been  firft  invented  in  Rome  and  brought  into 

this  kingdom  by  the  pope  and  clergy. 

1 1  Co.  88.        But,  though   they  have  not  been  favoured  in  the  courts  of 

yinch,  234.  juftice,  yet  it  hath  been  always  held,  that  the  king  had  a  preroga- 

tU  iT«^^      tive  in  certain  cafes  to  grant  difpenfations  and  non  objlantes^  whic|* 

is  founded  in  plenitudine  potejlatis  ;  and  upon  this  reafon,  that  it  is 

impoflible  for  law-makers  by  human  prudence  to  forefee  fcver,il 

particular  cafes  that  may  happen,  wherein  a  law  that  is  good  in 

general  might  be   niifchievous   in   fome   particular  cafes;  and 

therefore  and  for  the  pubiick  good  the  law  intrufts  the  king  (who  is 

intruded  with  the  execution  of  the  law)  to  judge  of  fuch  circum- 

ftances  ;  and  when  fuch  particular  cafe  happens,  to  exempt  it  oul 

of  the  penalty  of  the  general  law. 

i»Co.  19.        The  prevailing  dlftindlion  herein  hath  been,  that  the  king  can-* 

D»»-  75-      xjot  by  any  previous  licence  or  difpcnfation  make  an  offence  dif* 

5  ^''•35.  ^      ^^  *^  punilhablc 


IPrerogatibe,  S35 

puniHiable  which  Is  malum  in  ft;  but  that  In  certain  mstters,  (a)inti>t 
which  are  only  mala  prohibitoy  he  may  to  certain  perfons  and  on  "feof  Th«» 
fome  fpccial  occafions  •,  and  this  diflin«f^ion  the  Ch.  J.  {a)  Vai^ghan  ^*,^^ 
admits,  being  well  underftood  and  rightly  applied,  is  the  beft  guide  v*ugh.33o. 
in  thefe  matters.  ,       ,.  .  ,       .,   ^ .         .   ,  .  '^359- 

wheie  thi]  learning  ii  fulij  difculTed  j  and  in  Lcr.  117.     Sjd.  6,  7.  S.  Ct 

On  this  diftinflion  It  was  always  held,  that  the  king  could  not  Vangh.334. 
difpenfe  with  the  laws  againft  murder,  adultery,  Realing,  inceft,  (*)  ""« 
facrilege,  extortion,  perjury,  trcfpafs,  and  others  cf  the  (^)  like  i;o„  ;„  th« 
kind  ;  and  that  a  pardon  for  any  fuch  like  offence  that  was  malum  Year-Book 
infe  before  it  happened  was  void.  11 H.  7. 

that  the  king's  grant  to  ths  Bifljoo  of  Sali/bviry  and  his  foccelTors  haTuig  the  cuftody  of  ■  prifon,  that  tb?y 
{hall  be  quit  of  all  efcapu,  &c.  havii^g  been  allo'.vcd  in  eyrt,  ibould  be  a  good  difchar^e  from  any  fine  f»t 
«  negligent  efcape  out  of  fuch  prifon,  ia  doubted  of  in  2  Havrk.  P.  C.  c.  37.  ^s8. 

But,  where  a  thing  lawful  in  its  own  nature  is  made  unlawful  a  Hawk, 
by  adk  of  parliament  only,  as  the  carrying  bell-metal  or  beer,  ^c.  ^'  ^'  •*' 
out  of  the  realm,  importmg  certam  merchandizes  m  foreign  Ihips,  feVerai  au- 
(^c.y  felling  wines  beyond  a  certain  price,  exporting  wool  to  any  thorjtiw 
other  place  than  Calais^  coining  money  of  a  bafe  alloy,  and  other  ^*'"*  ^'''** 
matters  of  the  like  nature  •,  it  feems  formerly  to  have  been  taken 
for  granted,  that  generally  the  king  might  difpenfe  with  it  as  to  a 
particular  time  or  place,  or  perfon,  or  even  corporation  aggregate, 
fo  far  as  the  publick  was  concerned  in  it. 

Yet,  where  fuch  difpcnfation  could  not  but  be  attended  with  a  Hawk, 
great  inconvenience,  as  the  introducing  a  monopoly,  or  fruftrat-  ^•^'  "*' 
ing  the  end  for  which  the  law  was  made,  as,  the  li«cnfing  of  a 
particular  perfon  to  import  foreign  cards  or  wines  prohibited  by 
parliament,  and  a  fortiori y  if  it  tended  to  fijfpend  the  whole  ftature 
in  general,  it  was  commonly  agreed  to  be  void, 

Alfo,  wherever  an  a£l  of  parliament  gives  a  particular  intereft  Hawk.  P.  C. 
or  right  of  aftion  to  the  party  grieved  by  the  breach  of  it,  as  the  ^obTui 
ftatutes  of  mortmain,  which  give  an  entry  to  the  next  immediate  Hard,  no, 
lord  for  an  alienation  to  a  corporation,  the  ftatutes  againft  main- 
tenance, forcible  entries,  carrying  diftrefles  out  of  the  hundred, 
fufFering  one  in  execution  to  efcape,  ^c,  which  give  an  a£lion  to 
the  party  grieved  by  the  offence  prohibited  -,  it  feems  to  have 
been  always  agreed,  that  no  charter  by  the  king  can  be  of  any 
force-to  bar  the  right  of  the  party  grounded  upon  fuch  ftatute ; 
becaufe  it  is  a  fettled  rule,  that  the  king  cannot  prejudice  the  in- 
tereft of  the  party. 

Alfo,  where  a  ftatute  is  exprefs,  that  the  king's  charter  againft  p^*!j* . 
the  purport  of  it,  whether  with  or  without  a  claufe  of  non  ob- 
Jiante,  (hall  be  void  ;  it  is  faid  by  [c)  Sir  Ed.  Cokey  that  no  claufe  ^^^  '»C«'' 
of  tiott  objlanu  can  difpenfe  with  it,  unlefs  it  tend  to  reftrain  fome 
prerogative  folely  and  infeparably  incident  to  the  perfon  of  the 
king  i  as  the  right  of  pardoning,  or  of  commanding  the  ferrice 
of  the  fubje£l  for  the  publick  weal ;  which  being,  as  he  feems  to 
argue,  founded  on  the  law  of  nature,  are  fo  far  infeparable  from 
the  king,  that  by  a  claufe  of  non  objlante  he  may  difpenfe  with  any 
iiatute  whatfoever  which  lends  to  deprive  bim  ©f  then:, 
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On  this  foundation  the  refolution  of  the  Ju(^ges  in  the  T'ear^ 
Book  H.  7.  is  faid  to  be  maintainable  ;  in  which  it  is  adjudged, 
that  where  the  ftatute  of  23  H.  6.  c.  8.  exprefsly  ena<Sts,  that 
patents  to  flieriffs  to  continue  longer  than  a  year  fhall  be  void, 
and  the  party  difabled  to  bear  the  office  of  {herifF  notwithftand- 
ing  any  claufe  of  tion  objlante ;  yet  the  king  by  the  claufe  of  non 
ob/iante  m'l^x.  make  a  good  patent  of  fuch  office  for  life. 

In  the  reign  of  King  James  II.  when  the  king's  difpenfmg  power 
was  endeavoured  to  be  extended,  a  difference  was  taken  and 
attempted  to  be  eftabliflied  in  thcfe  cafes,  which  was,  that  as  to  a 
general  law  made  for  publick  government,  and  in  which  all  the 
king's  fubje£ls  were  equally  interelled,  the  king  might  difpenfe 
with  it,  but  not  where  any  right  or  intereft  vefted  in  a  particular 
perfon  -,  and  it  was  faid  to  be  no  objection  to  fuch  difpenfin^ 
power,  that  the  law  was  made  pro  bono  publico ;  for  that  though  it 
was/>r<7  bono  fuhditoriim,  yet  not  heiv\^fingu!oruniy  hut  populi  compli- 
catiy  the  king  might  difpenfe  with  it. 

Alfo  the  following  points  were  determined  in  Sir  Ed.  Hale's 
cafe  in  the  fame  reign.  i.That  the  king  is  fovereign  or  abfolute 
prince.  2.  That  the  laws  of  the  land  are  the  king's  laws.  3.  That 
to  difpenfe  with  penal  laws,  where  the  fubjcft  hath  no  particular 
damage,  for  neceffary  and  urgent  occafions,  is  an  infeparable  pre- 
rogative of  the  king.  4.  That  the  king  is  fole  judge  of  fuch 
neceffity.  5.  That  this  truft  refiding  in  him  came  not  from  the 
people,  but  was  a  fovereign  right  of  the  king  ab  antiquo.  6.  That 
the  difpenfation  in  this  cafe,  becaufe  it  came  within  three  months 
before  any  difability  incurred,  was  a  good  bar  to  the  plaintiff's 
adlion. 

Thefe  refolutions  being  thought  of  dangerous  confequence,  as 
tending  in  effect  to  m^^ke  the  execution  of  the  mod  neceffary 
laws  precarious,  and  iv.erely  dependent  on  the  pleaiure  of  the 
king, 

By  the  \  W.  i^  M.  feff.  2.  c.  2.  it  is  declared  and  enaded, 
**  That  [a)  from  and  after  this  prefent  parliament^  no  difpenfation 
**  by  noticbjlante  of  or  to  any  ilatute  or  any  part  thereof  be  allowed, 
"  but  that  the  fame  ffiall  be  held  void  and  of  none  effe£t,  except 
"  a  difpenfation  be  allowed  in  fuch  a  ftatute." 

Orang' ,  did  not  even  when  they  had  the  making  of  their  own  terms  in  tbt  Declaration  of  R'ghts,  venture 
to  condemn  the  difpenfmg  power  in  general,  which  had  been  unit'oimly  cxercil'ed  by  the  fo: iner  kings  of 
England.  They  only  condemned  it  fo  f.ir,  as  it  had  ban  ajj'unnd  and  exeriijed  of /ate.  But  in  iLe  Bill 
tf  Rights,  which  pafTed  about  a  twelvemonth  after,  the  parli;iment  took  care  to  fecure  themfelves  more 
effectually  againit  a  branch  of  prerogative,  incompatible  with  all  legal  liberty  and  limitations  j  and  they 
excluded,  in  pofilive  terms,  all  difpenfmg  power  in  the  crown  ;  y^t,  even  then,  the  Houle  of  Lords  re- 
jefled  that  claufe  of  the  biii,  which  condemned  ihe  ejferpife  of  ihis  power  in  former  kings,  and  obliged 
the  Commons  to  reft  contented  with  abolifhing  it  for  the  future.  There  needs  no  other  proof  of  the  irre- 
gular na'ure  of  the  old  Englift  government,  than  the  fubfiftcnce  of  fuch  a  prerogative,  always  exercifed 
a  id  never  queiUoned,  fill  ti".e  acquifition  of  real  liberty  difcovercd,  ac  laft,  the  danger  of  it,  Hume's 
Hill.  vol.  8.  p.  241,  2.     See  alfj  the  Journals,  j 

As  the  above-mentioned  cafe  of  Sir  Ed.  Hale  is  the  mod  remark- 
able cafe  on  this  fubje61:,  it  may  not  be  improper  to  infert  it  at 
large  as  taken  from  a  M3.  report^  together  with  the  argument  cf 
Eir  Ed.  Nor  they. 
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This  Is  an  ad^ion  of  debt  for  500/.  founded  on  a  convi£lion  of  Anthony 
the  defendant  for  exercifing  the  office  of  a  colonel  of  a  foot  regi-  9.°^^^  ^' 
menf,  after  negleft  to  take  the  oath  of  allegiance  and  fupremacy  Hale  Trin, 
injoined   to   be   taken  by   the  ftatute   25  Car.  2.  c.  2.  by  which  ajac.  z.  ia 
ftatute  the  defendant  hath  forfeited  the  fum  of  500/.  to  him  that  ^•^* 
fues  for  the  fame. 

Tiie  declaration  fets  forth,  that  the  defendant  Sir  Ed.  Hale,  the 
20th  of  Nov.  ann.  i  regni  of  this  king,  at  Hackhigton  in  the  county 
joi  Kent,  was  advanced  to  be  a  colonel  of  a  foot  regiment  in  the 
faid  county  (which  the  plaintiff  avers  to  be  a  military  office  and 
place  of  truft  under  his  faid  Majefty,  and  by  authority  from  him 
derived);  and  that  the  defendant  held  and  exercifed  the  faid  office 
for  three  months  then  next  following,  and  to  the  time  of  exhibit- 
ing the  bill  of  the  plaintiff,  and  did  and  doth  inhabit  in  the  faid 
parifh  and  county,  and  did  not  either  in  the  court  of  Chancery  or 
in  this  court,  in  the  next  term  or  in  the  next  quarter-feffions  of 
the  peace  holden  for  the  faid  county  of  Kent  or  place  where  he 
did  refide,  or  v/ithin  three  months  after  his  admiffion  to  the  fame, 
take  the  feveral  oaths  of  fupremacy  and  allegiance  •,  but  did  wholly 
negle^  to  do  the  fame,  and  did  contitme  after  his  neglecl  to 
execute  the  faid  office,  and  yet  doth  execute  the  fame,  contrary  to 
the  form  of  the  ftatute  in  that  cafe  made  and  provided. 

The  declaration  further  fets  forth,  that  the  faid  Sir  Ed.  Hale  the 
defendant  29th  Mnrch  laft,  at  the  affizes  held  at  Rochejler  in  the 
county  of  Kent  before  the  Ld.  Ch.  J.  Joiies  and  Mr.  J.  WithetiSy 
Juftices  of  oyer  and  termmer  for  the  faid  county,  was  indi£led  for 
the  faid  negledl,  and  for  executing  the  faid  office  after  the  faid 
neglect  contrary  to  the  form  of  the  faid  ftatute  ;  and  thereon  was 
in  due  form  of  law  convi£led,  as  by  the  record  thereof  may 
appear  ;  and  the  plaintiff  entitles  himfelf  to  the  faid  500/.  forfeited 
by  tlie  defendant  by  the  faid  a£l  on  his  faid  convi6lion,  and  faith 
the  defendant  hath  not  paid  him  the  fame. 

To  this  declaration  the  defendant  pleads  in  bar,  that  the  king's 
Majefty  that  now  is,  after  the  defendant's  admiffion  to  the  faid 
office,  and  within  the  three  months  next  enfuing,  and  before  the 
next  term  or  quarter  feffions  of  the  peace  after  the  fame,  and 
before  the  exhibiting  the  bill  of  the  plaintiff  in  this  court,  viz.  the 
9th  Day  of  January  in  the  firft  year  of  the  reign  of  his  prefent 
Majefty,  his  faid  Majefty  by  his  letters  patent  under  the  great  feal 
of  England^  did  difpenfe,  pardon,  remife,  and  difcharge,  to  and 
with  the  faid  defendant,  of  and  from  taking  the  faid  oaths  of  alle- 
giance and  fupremacy,  and  from  receiving  the  facrament  accord- 
ing to  the  ufe  of  the  church  of  England^  and  from  fubfcribing  the 
teft  mentioned  in  the  aft  of  25  Car.  2.  {c.  2.)  or  mentioned  and 
contained  in  any  other  afts  of  parliament,  and  of  and  from  all 
primes,  convictions,  penalties,  forfeitures,  damages,  and  difabili- 
ties  Incurred  or  to  incur  at  any  time  then  after  for  executing  the 
faid  office,  after  he  (hould  omit,  neglect,  or  refufe  to  do  and  per- 
/orm  any  of  the  faid  matters  injoined  to  be  done  by  the  faid  a£t ; 
3nd  further,  that  his  faid  Majefty  by  his  faid  letters  patent  did 
grant  unto  the  defendant,  that  he  fhould  be  enabled  to  hold  the 

faid 
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faid  office  Without  taking  the  faid  oaths  or  fubfaiblng  the  faid 
tcft,  as  if  the  faid  adl  had  never  been  made. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  irt 
demurrer. 
Mr.  Nor-  I  am  counfel  with  the  plaintiff  in  this  cafe,  and  am  humbly  to 

<^«y*  (hew  your  Lordfhip  and  the  court  the  caufes  of  this  demurrer. 

This  a£\:ion  is  grounded  on  the  flatute  made  25  Car.  2.  c.  2. 
which  requires,  that  all  and  every  perfon  or  perfons,  that  (hould 
be  admitted,  entered,  placed,  or  taken  into  any  office  or  offices 
civil  or  military,  or  (hould  receive  any  pay,  falary,  fee,  or  wages 
by  reafon  of  any  patent  or  grant  of  his  then  Majefty,  or  (hould 
have  command  or  place  of  truft  from  or  under  his  faid  late 
Majefty,  his  heirs  or  fuccelfors,  or  by  his  or  their  authority,  or  by 
authority  derived  from  him  or  them  within  this  realm  of  England^ 
&c.,  after  the  firft  day  of  Eajier  term  1673,  and  (hall  inhabit,  be, 
or  refide,  when  he  or  they  is  or  are  fo  admitted  or  placed,  within 
the  cities  of  London  or  Wejiminjier,  or  within  thirty  miles  of  the 
fame,  (hall  take  the  feveral  oaths  of  fupremacy  and  allegiance  in 
his  Majefty's  high  court  of  Chancery  or  in  the  court  of  King's 
Bench  in  the  next  term  after  fuch  his  or  their  admittance  or  ad- 
mittances into  the  office  or  offices,  employment  or  employments 
aforefaid ;  and  that  all  and  every  fuch  perfon  or  perfons  to  be 
admitted  as  aforefaid,  not  having  taken  the  faid  oaths,  (hall,  at  the 
quarter-felfions  of  that  county  or  place  where  he  or  they  (hall 
yefide,  next  after  fuch  his  admittance  or  admittances  into  any  of 
the  faid  refpe£tive  offices  or  employments  aforefaid,  take  the  faid 
feveral  refpeftive  oaths  as  aforefaid,  and  fhall  receive  the  facrament 
of  the  Lord's  Supper,  according  to  the  ufage  of  the  church  of 
Englandy  within  three  months  after  his  or  their  admittance  into  or 
receiving  the  faid  authority  and  employment,  in  fome  publick 
church  on  fome  Sunday  immediately  after  divine  fervice  or  fer» 
rice  and  fermon,  and  (hall  fubfcribe  the  teft  in  the  (iiid  a£t  monr 
tioncd  at  the  time  when  he  (hall  take  the  faid  oaths. 

And  by  the  faid  adl  it  is  further  enabled,  that  all  and  every 
the  perfon  and  perfons  aforefaid,  that  do  or  (hall  negle£l  or  refufc 
lo  take  the  faid  oaths  and  facrament  in  the  faid  courts  and  places, 
and  at  the  refpedtive  times  as  aforefaid,  fhall  be  ipfofoEio  adjudged 
incapable  and  difabled  in  and  to  all  intents  and  purpofes  whatfo. 
ever  to  have,  occupy,  and  enjoy  the  faid  office  or  offices,  enj- 
ployment  or  employments,  We.,  and  every  fuch  office  and  place, 
employment  and  employments  (hall  be  void,  and  is  by  the  faid  a^ 
adjudged  void. 

Then  comes  the  claufe  of  forfeiture,  by  which  the  plaintifF  is 
entitled  to  this  a£lion,  which  is,  that  all  and  every  fuch  perfon  or 
perfons  that  (hall  negle£l  or  refufe  to  take  the  faid  oaths,  or  the 
facrament  as  aforefaid,  within  the  times  and  in  the  places  afore* 
faid,  and  yet  after  fuch  negleft  and  refufal  (hall  exercife  any  of  the 
faid  offices  or  employments  after  the  faid  terms  expired  whereia 
iie  or  they  ought  to  have  done  the  fame,  being  thereupon  law- 
fully convi£led  in  or  upon  any  information,  prefentment,  or  indi£l- 
mtnt  in  any  of  the  king's  courts  at  W$JiminJl^^  or  at  the  affifes, 
4  every 


every  fuch  perfon  and  pcrfons  (hall  be  difabled  from  thenceforth 
to  fue  or  uie  any  a£lion,  bill,  plaint,  ot  information  in  courfe  of 
law,  or  to  profecute  any  fuit  in  any  court  of  equity,  or  to  be 
guardian  of  any  child,  or  executor  or  adminiftrator  of  any  perfon, 
or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear  any  office 
within  the  realm  of  England,  &c.,  and  (hall  forfeit  the  fum  of 
500/.  to  be  recovered  by  him  or  them  that  (hall  fue  for  the  fame, 
to  be  profecuted  by  an  a£lion  of  debt,  fuit,  bill,  plaint,  or  informa- 
tion in  any  of  his  Majefty's  courts  at  Wejlminjlery  wherein  ns 
ciToin,  protection,  or  wager  of  law  (hall  lie. 

In  this  cafe,  my  Lord,  I  (hall  lay  down  and  endeavour  to  main- 
tain thefe  two  things : 

Firft,  That  the  plaintiff  hath  well  entitled  himfelf  by  his  decla- 
ration to  recover  the  500/.  demanded  by  him  againft  the  defend- 
ant, according  to  the  faid  aft  25  Car.  2.  c.  of  the  late  king. 

Secondly,  That  the  defendant  hath  not  by  his  plea  alleged  any 
matter  that  can  bar  the  plaintiff  from  the  recovery  of  the  fame. 

As  to  the  firft,  I  conceive,  that  by  the  faid  aft  four  things  are 
necefTarily  required  before  the  informer  can  be  entitled  to  bring  an 
aft  ion  for  the  500/. 

Firft,  That  fuch  perfon  hath  been  admitted  into  fome  office, 
place,  or  employment  within  the  description  and  intention  of  the 
faid  aft. 

Secondly,  That  fuch  perfon  after  his  admilTion  into  fuch  office 
hath  neglefted  or  refufed  to  take  the  faid  oaths  at  the  times  and 
places  by  the  faid  aft  direfted. 

Thirdly,  That  fuch  perfon  after  fuch  negleft  or  refufal  hath 
continued  to  execute  faid  office. 

Fourthly,  That  fuch  perfon  be  convifted  thereupon  in  one  of 
his  Majefty's  courts  at  Wejiminjiery  or  at  the  affifes,  at  the  fuit  of 
the  king,  by  information,  prefentmenr,  or  indiftment. 

The  plaintiff  hath  (hewn  all  thefe  things  in  his  declaration, 

1.  It  is  fet  forth,  that  the  defendant  was  admitted  to  be  coloneh 
of  a  foot  regiment,  which  is  exprefsly  averred  to  be  a  military 
office  and  a  place  of  truft  under  his  prefent  Majefty,  and  bv 
authority  from  him  derived,  according  to  the  words  of  the  faid  a« 
of  parliament. 

2.  It  is  exprefsly  (hewn,  that  the  defendant  did  negleft  to  take 
the  oaths  of  allegiance  and  fupremacy  in  the  next  term  in  the 
-court  of  Chancery  or  this  court,  or  in  the  next  quarter-feffions  for 
the  county  or  place  where  he  did  then  inhabit,  or  within  three 
months  next  after  his  admiffiou  to  the  fame,  which  are  times  and 
places  limited  and  appointed  by  the  faid  aft  for  the  taking  of  the 
faid  oaths. 

3 .  It  is  exprefsly  averred,  that  the  defendant  did  execute  the 
did  office  after  the  times  expired,  and  his  negleft  to  take  the  faid 
oaths. 

4.  Laftly,  it  is  fet  forth  in  the  declaration,  that  the  defendant 
was  by  indiftment  at  the  affifes  in  Kent  before  Sir  TT-o.  Jones  and 
Mr.  Juftice  JVithens,  Juftices  of  oyer  and  terminer  for  the  faid 
county  of  Ktui^  lawfully  convifted  for  executing  the  faid  office 

after 
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after  his  neglect  to  take  the  faid  oaths,  contrary  to  the  form  of  the 
faid  ftatutc  j  which  ivS  a  convidlloa  by  one  of  the  nic ans,  viz.  by 
indi<ftment,  and  in  one  of  the  courts,  viz.  at  the  affirej;,  in  the  faid 
flatute  mentioned. 

Thefe,  my  Lord,  I  conceive  aie  made  neceflary  by  the  ftatute, 
but  it  is  not  incumbent  on  the  informer  to  m.ake  diem  all  appear 
to  be  fo  j  for  as  to  the  three  firfl:,  they  muft  be  proved  on  the  in- 
formation, prefentment,  or  indiflment  at  the  king's  fait,  before 
fuch  officer  can  be  convidled ;  but  when  there  is  a  conviction,  the 
informer  need  only  fliew  the  record  thereof. 

If  then  the  plaintiff  hath  entitled  himfelf  to  his  a(Slion,  the  next 
thing  to  be  confidered  is,  the  matter  alleged  by  the  defendant  in 
bar  thereof. 

In  fpeaking  to  this  I  fliall  confider  two  things. 

Firft,  Whether  the  defendant  fhall  be  now  admitted  to  plead 
this  difpenfation  in  bar  of  this  adtion,  and  whether  he  hath  not 
loft  the  benefit  of  it,  by  not  pleading  of  it  in  bar  to  the  indi6l- 
ment  whereon  he  hath  been  convicted. 

Secondly,  Admitting  he  may  plead  the  fame  now,  whether  the 
fame  be  good  in  law  to  enable  the  defendant  to  execute  the  faid 
ofHce  without  taking  the  faid  oaths,  fo  that  he  fhall  be  exempted 
from  the  penalty  inflicted  by  the  faid  a£t  of  parliament  for  execut- 
ing the  faid  office  after  his  neglecting  to  take  the  oaths. 

As  to  the  firfl  point,  I  fhall  obferve  to  your  Lordfhip  the  times 
mentioned  in  the  record  now  before  you  :  the  defendant  was 
admitted  to  the  ofHce  of  colonel  the  20th  Nov.  amio  i.  of  this 
king ;  the  offence  in  executing  the  faid  office  after  his  negleCt  to 
take  the  oaths  of  allegiance  and  fupremacy,  is  alleged  to  be  the 
loth  of -M«;r/5>,  anno  2.  of  this  king;  and  the  convi«Slion  for  the 
fame  appears  to  have  been  the  29th  of  Marchy  anno  2. ;  and  the  dif- 
penfation pleaded  by  the  defendant  was  granted  to  him  the  9th 
day  of  Jan.  anno  I.  of  this  king,  which  was  before  the  offence  and 
conviction ;  fo  that  as  to  this  point  the  cafe  will  be  but  this : 

An  a£t  of  parliament  doth  enaCt,  that  he  who  doth  negleCt  to 
take  the  oath  of  allegiance  within  the  certain  prefixed  time,  and 
Ihall  be  conviCt  of  the  fame  by  indictment,  fhall  forfeit  500/.  to 
him  who  will  fue  on  fuch  conviCtion  for  the  fame ;  the  defend- 
ant negleCts  to  take  the  faid  oath,  having  a  difpenfation  of  the 
fame  granted  to  him  before  the  time  lapfed  for  taking  the  faid 
oath ;  and  which  (to  make  a  cafe)  is  admitted  to  be  a  good  excufe, 
and  may  be  pleaded  in  bar  of  any  indictment  for  that  negleCt. 

The  defendant  is  after  indiCted  for  that  negleCt,  and  pleads  not 
guilty  to  the  fame;  and  an  aCtion  is  brought  by  the  plaintiff 
againft  him  for  the  500  /.  on  the  faid  conviCtion,  and  the  defend- 
ant pleads  the  faid  difpenfation  in  bar.  I  conceive,  with  fubmif- 
fion,  he  comes  too  late ;  for  the  defendant  had  his  eleCtion  to 
have  pleaded  the  faid  difpenfation  in  bar  of  the  indiCtment,  and 
to  have  relied  on  it ;  and  that  was  his  proper  time  to  niake  ufe  of 
the  fame  or  to  waive  it,  and  infift  on  his  innocence,  and  plead  not 
guilty ;  and  when  he  pleads  not  guilty,  and  does  not  make  ufe  of 
the  difpenfation  for  his  defence,  the  law  conftrues  it  to  be  a  waiv- 
ing 
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ing  of  it ;  and  he  fhall  at  all  times  after  be  eftopped  by  his  plea 
and  conviction  thereon  to  fay,  that  he  did  not  waive  the  fame. 

To  make  this  plain,  I  humbly  fubmit  to  your  Lordfliip's  confider- 
ation,  that  after  the  convi£lion  the  defendant  could  never  have 
made  ufe  of  his  difpenfation  to  have  (laid  the  judgment  on  the 
fame,  which  is  the  exprefs  opinion  in  the  1 1  ^.  4.  Bro.  tit. 
Chartres  de  Pardon,  pi.  15.  the  words  of  the  book  are,  "  He  who 
•'  pleads  not  guilty  cannot  plead  a  pardon  afterwards,  unlefs  the 
**  pardon  be  of  a  later  date  than  the  time  of  his  plen." 

In  3  Cro.  4  Margaret  and  JMarJkaW^  cafe,  the  difference  there 
taken  makes  out  the  reafon  of  it  to  be  what  I  have  before  offered. 
MarJJmll  in  the  reign  of  Qu^een  Mary  had  committed  petit 
treafon  ;  the  10  EUz.  there  was  a  general  pardon,  notwithftanding 
which  fhe  was  outlawed  for  the  petit  treafon  after,  and  fhe 
brought  a  writ  of  error  to  reverfe  the  fame  ;  and  it  was  there  re- 
folved,  that  (he  may  afhgn  the  general  pardon  for  error,  becaufe 
(he  had  no  day  in  court  to  have  pleaded  it,  but  always  made 
default ;  but  that  it  had  been  otherwife  if  (he  had  ever  appeared  in 
court,  and  had  not  pleaded  the  fame. 

In  z  fcire  facias  upon  a  recognizance,  if  the  defendant  appear, 
and  having  a  releafe  that  he  may  plead,  do  not  plead  it,  and 
judgment  be  given  againft  him,  he  hath  totally  loft  the  benefit  of 
his  releafe,  and  fhall  not  be  relieved  in  an  audita  querela  on  the 
fame  againft  the  faid  judgment,  for  he  hath  waived  the  benefit  of 
it  himfelf ;  but,  if  judgment  had  been  given  againft  him  by  default 
on  a  nihil  returned,  there,  he  fhould  be  relieved  by  audita  querela  ; 
for  that  he  never  had  any  time  before  to  have  pleaded  it :  This  is 
agreed,  my  Lord,  in  the  cafe  cited  oi MarJJjall,  and  wRolL  Abr.'^o6. 
where  divers  cafes  to  this  purpofe  are  collected  together. 

By  this  I  conceive  it  is  very  clear,  that  as  to  the  king,  the 
defendant  by  pleading  not  guilty  to  the  indi£lment  did  thereby 
lofe  the  benefit  of  his  difpenfation,  and  could  not  help  himfelf  by 
the  fame  againft  the  convidiion  on  the  faid  indictment,  either  in 
arreft  of  judgment,  or  by  error.  In  the  next  place,  I  conceive, 
that  the  defendant  fhall  be  no  m.ore  admitted  to  ufe  the  faid  dif- 
penfation againft  the  plaintiff  than  he  could  againft  the  king  ;  for 
on  the  plaintiff's  bringing  his  a6tion  for  the  500  /.  forfeited,  the 
ftatute  vefts  the  benefit  of  the  conviction  in  him,  and  creates  a 
privity  between  the  plaintiff  and  defendant  as  much  as  if  the 
plaintiff  had  been  party  to  the  record  of  the  convidtion  •,  by  the 
words  of  the  ftatute  this  appears  very  plain,  for  the  words  are, 
and  being  thereof  conviBedfball  forfeit  the  fi'/m  of  ceo  \.  to  be  reco- 
vered by  hint  ivho  ivill  fue  for  the  fame ;  this  action  I  take  therefore 
to  be  in  nature  of  an  execution  of  that  conviction,  and  therefore 
the  defendant  fhall  not  be  admitted  to  plead  any  matter  precedent 
to  the  fame  in  bar  of  this  aCtion. 

The  plaintiff  in  thisaCtion,  may,  I  conceive,  be  refembled  to  an 
adminiltrator  de  bonis non^  who  by  the  ftatute  18  Car,  2.  c.  8.  may 
fue  forth  execution  on  a  judgment  obtained  by  an  executor  or  ad- 
miniftrator  before  him  ;  and  certainly  no  man  ever  thought  but 
that  ftatute  put  the  adrr\iniftrator  dt  bms  mn^  to  all  intents  and 

purpofes. 
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purpofes.  In  the  fame  condition  as  the  executor  or  adminiflratof 
who  obtained  the  judgment  was  in  j  and  that  the  defendant  cannot 
allege  any  matter  whatfoever  againft  him,  which  he  could  not  have 
alleged  againft  him  who  obtained  the  faid  judgment. 

My  Lord,  I  conceive  there  is  a  great  difference  where  a  record 
of  a  convidion  is  the  foundation  of  an  aftion,  fuch  as  without 
which  the  adion  will  not  lie  ;  and  where  it  is  an  evidence  only 
which  the  plaintiff  may  make  ufe  of  or  may  let  it  alone,  and  yet 
maintain  his  aftion ;  as  in  cafe  of  a  conviction  on  an  indidlmcnt 
of  battery,  which  is  evidence  the  plaintiff  in  an  action  for  the 
fame  battery  may  make  ufe  of,  or  maintain  his  declaration  by  other 
proof.  In  the  firft  of  thefe  cafes  the  record  muft  be  taken  to  be 
true  according  to  the  tenor  of  it,  till  it  be  reverfed  by  error  ;  but 
in  the  other  cafe  the  defendant  is  not  at  all  concluded  by  it,  for 
the  plaintiff  doth  not,  nor  can  rely  on  the  fame  as  he  doth  on  the 
firft  ;  for  there  the  conviction  is  fo  much  the  foundation  of  the 
plaintiff's  adtion,  that  I  conceive  he  might  have  declared  only  on 
the  fagie,  and  have  fct  nothing  out  in  his  declaration,  but  that  the 
defendant  was  indided  and  convicted  for  the  offence  contained  in 
the  indictment. 

If  the  defendant  fliall  be  admitted  to  plead  this  plea  now,  he 
fhall  thereby  falfify  the  record  of  the  conviCtion  in  the  very  point 
tried ;  which  he  fhall  never  be  admitted  to  do,  as  appears  by  Lord 
Cokeys  P.  C.  fol.  230. 

For  thefe  reafons  and  authorities,  I  (hall  conclude  as  to  the  fir  ft 

point,  that  the  defendant  by  pleading  not  guilty  to  the  indiCtmcnt, 

hath  waived  the  benefit  of  his  difpenfation,  and  fhall  never  have 

advantage  of  the  fame  to  avoid  the  execution  of  the  judgment  in 

the  conviction  on  that  indiCtment,  which  is  to  be  executed  by  this 

aCtion  according  to  the  direction  of  the  ftatute. 

The  fecond        But  admitting  this  point  to  be  againft  the  plaintiff,  and  that  the 

and  grand      defendant  hath  liberty  to  plead  the  difpenfation  to  this  aCtion,  I 

P"'*^*  conceive  it  is  no  bar  •,  but  that,  notwithftanding  the  fame,  the 

plaintiff  fhall  recover ;  for  that  the  difpenfation  was  merely  void 

in  law,  and  could  not  enable  the  defendant  to  execute  the  faid 

olRce,  without  taking  the  faid  oaths,  nor  exempt   him  from  the 

penalties  infliCted  by  the  faid  aCt  on  his  executing  the  faid  office 

after  his  negleCt  to  take  the  faid  oaths  according  to  the  faid  aCt. 

I  fhall  not  trouble  your  Lordfhip  with  a  difcourfc  on  mn  obflantes 
in  general,  nor  how  nor  where  they  were  brought  into  the  world  } 
and  fhall  not  deny  but  agree,  that  the  king  hath,  by  his  preroga* 
tive,  a  power  of  difpenfing  with  penal  laws  in  many  cafes ;  and  it 
is  a  great  ufe  and  advantage  to  the  fubjcCt  as  well  as  to  himfelf, 
that  he  hath  fuch  a  power ;  for  although  aCts  of  parliament  pafs 
with  the  greateft  deliberation  that  can  be,  yet  the  judgments  of 
the  law-makers  are  but  finite  and  fallable,  and  they  cannot  poffibly 
ibrefee  all  events  that  may  happen ;  and  that  which  was  well 
intended  and  fpecious  in  the  theory,  may  be  fatal  in  the  praCtice ; 
and  to  particular  perfo(i6  there  may  be,  without  the  aid  of  this 
prerogative,  the  greateft  injuftice  many  times  done  by  the  help  of 
»  law ',  but  tliough  the  king  iiavis  fuch  a  prerogative,  yet  that  pre* 
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rogatlve  is  bounded  by  the  law  ;  and  with  fome  a6ls  o(  parliament 
the  king  cannot  difpenfe  at  all  to  any  perfons  in  any  cafes ;  with 
other  a£ls  though  he  may  difpenfe,  yet  not  to  all  perfons  nor  in 
all  cafes. 

That  the  king  cannot  difpenfe  with  fome  afts  of  parliament  ta 
any  perfon,  will  appear  from  1 1  //.  7.  fol.  11,  12.  the  king  can- 
hot  difpenfe  with  a  law  that  prohibits  an  act  that  is  malum  in  fe i 
as  the  king  cannot  licenfe  a  man  to  kill  another,  nor  do  any  nui- 
fance  to  the  common  highway  \  and  if  fuch  licences  be  granted, 
they  are  void. 

The  king  cannot  difpenfe  with  an  act  of  parliament  which  is 
of  publick  concernment,  and  in  which  the  people  have  any  inte- 
reft  i  for  that  is  fo  veiled  in  them  that  the  king  cannot  diveft  it. 
The  ftatutcs  of  137^.2.  f.  3.  15/2.2.  c.  5.  and  2  i/.  4.  c.\i. 
being  ftatutes  declaring  the  jurifdiclion  of  the  court  of  the  admi- 
ral, for  that  all  the  fubje£ts  of  the  realm  have  intereft  in  them^ 
cannot  be  difpenfed  with  by  any  mn  ohjlante;  this  appears  by  CoW% 
Jurif,  of  Courts y  foL  1354  Whether  the  law  now  difpenfed  with 
be  not  of  publick  concernment,  and  the  people  have  not  an  intereft 
in  it,  I  (hall  leave  to  the  confideration  of  the  court,  on  confider- 
ation  of  the  ftatute. 

This  I  only  offer  to  your  LordQiip,  to  fhew  your  Lordlhip,  that 
this  great  prerogative  of  the  king  may  be  bounded, 

I  (hall  confine  myfelf  in  my  further  difcourfe  touching  the 
bounding  of  this  great  prerogative  of  the  king,  purely  to  the  fta- 
tute now  before  your  Lordfhip  ;  and  I  (hall  lay  down  this  rule, 
that  wherever  an  adt  of  parliament  doth  abfolutely  and  diredlly 
injoin  and  prohibit  the  doing  of  any  action,  and  doth  create  a  dif-^ 
ability  to  any  purpofe  to  fall  on  any  perfon  oii  the  doing  or  not 
doing  of  fuch  a6t,  (let  the  concern  of  fuch  flatute  be  what  it  will,) 
the  king,  with  fubmiflion  I  conceive,  by  reafon  of  the  claufe  of 
drfabllity,  cannot  difpenfe  with  fuch  law  by  a  non  objlante^  either 
before  the  doing  or  not  doing  fuch  a£tion  injoined  or  prohibited 
or  after ;  although  he  might  have  difpenfed  with  the  fame  if 
fuch  a£tion  had  been  prohibited  only  fub  modo,  as  on  a  penalty 
given  to  the  king.  This  I  (hall  endeavour  to  make  out  by  autho- 
rities \  for  that  clearing  the  fame  will,  I  conceive,  determine  the 
queftion  on  this  ftatute  now  before  your  Lordfhip  j  which  I  (hall 
then  come  (hortly  to  confider. 

By  the  ftatute  3 1  Eliz,  c.  6,  it  is  enabled,  that  every  admifHon, 
inftitution,  and  induftion,  on  any  fimoniacal  contract  to  any  ec- 
cleliafticai  benefice,  (hall  be  utterly  void  ;  and  the  perfon  fo  cor- 
ruptly taking  fuch  benefice,  (hall  thereupon  and  from  thenceforth 
be  adjudged  a  difabled  perfon  in  law  to  have  and  enjoy  the  fame. 
If  a  perfon  be  fimoniacally  induced  to  any  benefice,  the  fame  by 
this  a£t  immediately  becomes  void  ;  and  the  incumbent  is  fo  ab- 
folutely difabled  for  ever  after  to  be  prefented  to  that  church,  as 
that  the  king  himfelf  (to  whom  the  law  giveth  the  title  of  pre- 
fentation  in  that  cafe)  cannot  prefent  him  again  to  that  living  ;  for 
the  2iCi  binds  the  king  in  that  eafe,  and  he  cannot  difpenfe  with 
the  fame  i  and  this  ooIy  by  reafon  of  the  difability  therein. 

This, 
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This,  my  Lord,  appears  by  Co.  Lit.  120.  3  In/}.  154.  where  the" 
difference  between  an  aft  of  parliament's  making  a  difability,  and 
prohibiting  any  matter  fub  modo,  is  taken  ;  and  fo  it  hath  been 
often  refolved  on  the  ftatute  ;  do.  Jac.  385.  The  King  again  ft  The 
Bipop  of  Norwich  and  others,  and  the  fame  cafe  Hob.  75.  are  ex- 
prefsly  fo  refolved  ;  fo  is  the  cafe  of  Smith  v.  Sherborn,  Moory 

pi.  12^(). 

By  the  ftatute  5  E.  6.  c  1 6.  it  is  enabled  that  every  perfbn 
that  fhall  give  or  contrnfl  to  give  any  fum  of  money  for  any  office, 
or  (hall  make  any  promife,  agreement,  or  aflurance  for  any  office 
mentioned  in  the  fame  a6l,  fiiall  immediately  thereon  be  adjudged 
a  difabled  perfon  in  law  to  all  intents  and  purpofes  to  have  and 
enjoy  fuch  office.  Sir  Robert  Vernon  being  cofferer  to  K.  Jam.  I. 
contradled  with  Sir  Arthur  Ingram  to  fell  his  office  (the  fame  being 
an  office  within  the  faid  aft)  to  the  fald  Sir  Arthur,  and  agreed  to 
furrender  it,  to  the  intent  that  Sir  Arthur  might  obtain  a  grant 
thereof ;  which  was  done,  and  Sir  Arthur  obtained  a  grant  from 
the  king  of  the  fame:  The  office  was  adjudged  after  to  be  void  j 
and  that  Sir  Arthur  was  a  perfon  difabled  by  the  ftatute  to  take 
that  office  -,  and  that  no  fion  objlante  could  difpenfe  with  the  faid 
aft  to  enable  him.      Co.  Lit.  234.     Hob.  75.  Cro.  Jac.  386. 

From  thefe  cafes  it  is  plain,  the  king  cannot  difpenfe  with  an 
aft  enafting  a  difability  on  the  doing  or  not  doing  any  aftion, 
after  the  aftion  injoined  or  prohibited  to  be  done  is  done,  or 
omitted  to  be  done,  contrary  to  the  aft  ;  and  that  if  this  difpenf- 
ation  to  Sir  Ed.  Hale  had  come  after  his  refufal  to  take  the  oaths, 
and  his  exercifing  the  office  contrary  to  the  aft,  it  had  been  in- 
effeftual  to  enable  him  againft  this  ftatute. 

Now,  my  Lord,  I  ftiall  confider  whether  the  king  may  difpenfe 
with  fuch  aft  enafting  fuch  difability  on  the  doing  or  not  doing 
any  aftion,  after  the  aftion  injoined  or  prohibited  to  be  done  is 
done,  or  omitted  to  be  done,  contrary  to  fuch  ftatute  ;  and  I  con- 
ceive he  cannot ;  for,  with  fubmiffion,  the  reafon  why  the  king 
cannot  in  the  cafes  cited  difpenfe  with  thefe  perfons,  is,  not  be- 
caufe  difability  is  attached,  but  becaufe  the  king  cannot  controul 
an  aft  of  parliament,  and  make  a  perfon  capable  againft  the  ex- 
prefs  provifion  of  the  fame  ;  which  he  doth  as  much  do  when  he 
grants  a  difpenfation  precedent  to  the  offence,  as  when  it  is 
granted  fubfequent.  This,  my  Lord,  I  fhall  a  little  enlarge  on 
when  I  come  to  confider  the  ftatute  now  in  queftion. 

As  for  inftance,  if  the  king  ffiould  licence  any  perfon  who  hatK 
an  office  within  the  ftatute  of  5  b"  6  £.  6.  c.  16.  to  fell  the 
fame,  and  another  to  buy  it  mn  objlante  the  faid  ftatute  of  E.  6. 
this  certainly  would  be  a  void  non  objlante,  although  it  were  before 
any  contraft  made  for  fuch  office  ;  and  fuch  ?ion  objlante  would^ 
not  hinder,  but  that  the  ftatute  would  avoid  the  faid  office,  and 
the  purchafer  would  become  and  remain  difabled  to  hold  fuch 
office.  This  was  agreed  by  all  the  judges  who  argued  for  the 
king's  prerogative  to  difpenfe  with  penal  laws  in  the  cafe  of 
Thomas  y.  Sorrel y  touching  wine-licences,  whicli  was  in  the  Ex- 
che(juer^chamber  about  ten  y<?ars  fince  >  and  fo  it  dyth  appear  by 
7  my 
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my  l-.ord  Vaughan^s  argument  in  his  Rep.  foL  354.  which  cannot, 
I  humbly  conceive,  be  diflinguifhed  from  this  cafe  now  before 
your  Lordfhip. 

Now,  my  Lord,  I  fhall  confider  this  ftatute  whereon  this  quef- 
tion  arifcs  ;  and  with  fubmiflioa  I  conceive  this  difpenfation  of 
that  flatute,  though  granted  before  the  offence  committed,  can  no 
more  be  maintained  to  be  lawful  than  can  the  difpenfations  in  the 
cafes  before  cited  on  the  (latutes  of  the  ^  ^  6  E.  6.  c.  16.  of 
offices,  and  3  i  Eliz.  c.  6.  of  fimony  ;  but  this  fliall  be  ineffedual 
for  enabling  the  defendant  againft  this  aft,  for  the  fame  reafons 
that  thofc  difpenfations  were  ufelefs  againft  the  difabilities  created 
by  thofe  laws. 

For  by  this  ftatute  it  is  dire£bed  and  pofitively  enacled,  That 
every  perfon  admitted  to  any  office,  fc^r.  (hall  take  the  oaths  of 
allegiance  and  fiipremacy.  either  in  the  court  of  Chancery  or  in 
this  court,  in  the  next  term  after  his  admittance  to  the  fame,  or 
at  the  quarter  fcflicns  for  the  county  or  place  where  he  ftiall  re- 
fide,  next  after  fuch  his  admittance  ;  and  fliall  receive  the  facra- 
ment  within  three  months  after  his  admiffion  to  the  fam.e. 

Then  comes  the  difabllng  claufe,  That  every  perfon  that  doth 
or  fliall  negleft:  or  refufe  to  take  the  faid  oaths  and  facrament  in 
the  faid  courts  and  places,  and  at  the  refpe£live  times  aforefaid 
fhall  be  ipf.faElo  adjudged  incapable  and  difabled  in  law  to  all  in- 
tents and  purpofes  whatfoever,  to  have,  occupy,  or  enjoy  the  faid 
office ;  and  every  fuch  office  fliall  be  void,  and  is  thereby  void. 

Every  man  by  the  common  law  had  a  double  capacity  as  to 
offices. 

1.  He  was  capable  to  take  the  fame. 

2.  He  had  a  capacity  to  hold  the  fame  for  any  time  whatfo- 
ever. 

The  ftatute  works  not  at  all  upon  the  firft  capacity,  but  every 
perfon  remains  notwithftanding  as  capable  of  taking  as  ever  ;  but 
it  quite  changes  his  capacity  of  holding,  and  annexes  a  condition 
precedent  to  the  fame  •,  on  performing  which  condition  only  he 
fliall  be  capable  ;  and  till  that  be  performed,  by  judgment  of  this 
acl  he  is  incapable. 

This,  I  conceive,  may  properly  be  called  an  incapacity  ;  for  that 
he,  M'ho  is  Incapable  to  any  one  purpofe,  is  as  properly  faid  to  be 
3  perfon  incapable  as  if  he  was  difabled  to  all  purpofes. 

The  intent  of  the  ftatute  appears  to  be  the  fame  as  if  it  had 
been  enacted  in  tliefe  words.  That  no  man  fliall  hold  an  office 
above  three  months,  unlefs  within  the  three  months  he  t.ke  the 
oath  of  allegiance,  in  which  cafe  it  would  be  plain,  that  a  dlfabi- 
lity  to  hold  beyond  three  months,  would  attach  on  every  one  who 
fhould  accept  an  office  fo  foon  as  he  fliould  accept  the  fame  ; 
which  could  not  be  removed  but  by  qualifying  himfelf  as  the  a£t 
direfts. 

If  the  difpenfation  plegded  will  enable  the  defendant  to  hold 
the  office  without  qualifying  himfelf  by  taking  the  oaths,  then  may 
the  king  enable  a  man  in  a  point  wherein  he  is  difabled  by  acl  of 
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parliament ;  which  is  exprefsly  contrary  to  the  reafon  of  the  cafeS 
I  before  cited  ;  and  here  it  doth  appear  the  difabiUty  was  attached 
in  the  defendant  before  the  difpenfation  granted  ;  for  he  was  ad- 
mitted to  tlie  office  the  28th  November^  and  the  difpenfation  was 
not  granted  till  January;  and  therefore,  accordin;^  to  what  I 
have  offered,  it  comes  too  late. 

By  the  ftatute  7  Jac.  c.  6.  for  taking  tlie  oath  of  allegiance,  it  Is 
cnafted,  That  every  member  of  the  Houfe  of  Commons,  at  any 
parliament  or  feffion  to  be  aflembled,  before  he  fhall  be  permitted 
to  enter  into  the  faid  Houfe,  fhall  take  the  faid  oath  before  the 
perfons  mentioned  in  the  faid  ftatute. 

By  the  opinion  of  Lord  Vaughan,  the  king  cannot  difpenfe  with 
that  a6l ;  for  that  every  member,  fo  foon  as  chofen,  is  perfona 
tnahilts^  and  fliall  not  be  permitted  to  enter  the  Houfe  without  the 
oath  taken. 

My  Lord,  by  the  very  difpenfation  it  appears,  that  the  king's 
counfel,  who  drew  it,  were  willing  to  make  what  provifion  they 
could  againft  the  difability  incurred  by  the  taking  the  faid  office  of 
a  colonel,  which  the  defendant  bad  not  three  months  when 
the  difpenfation  was  granted  ;  yet  he  is  thereby  exprefsly  dif- 
ehargecl  from  all  difabilities  incurred  by  the  faid  a£i: ;  which 
feems  to  admit  there  was  a  fort  of  incapacity  then  on  the  de- 
fendant ',  to  remove  which  the  difpenfation  cannot  be  of  any 
avail  for  the  authorities!  have  before  cited. 

I  (hall  hunibly  offer  this  farther  matter  to  your  Lordffiip's  con- 
fideraiion,  that  this  cafe  as  to  the  ftatute  is  primx  impi-e/Jloms  ;  and 
that  this  prerogative  was  never  made  ufe  of  herein  lince  the  mak- 
ing of  the  ftatute,  although  m.any  perfons  at  the  time  of  the  making 
of  this  act  ftood  in  need  of  the  aid  of  it,  and  for  want  of  which  they 
loft  their  employments,  and  the  late  king  the  benefit  of  their  fervices. 

I  fliall  in  the  next  place  confider  the  authorities  of  Sir  £d.  Cche 
in  his  1 2  Rep.  18.  which  I  forefee  will  be  objedled  to  me,  and  I  fhall 
ftate  it,  and  give  fuch  anfwer  to  it  as  occurs  to  me,  and  fubmit  the 
whole  matter  to  your  Lordfhip's  corrfideration. 

There  my  Lord  Coke  faith,  that  no  a£t  can  bind  the  king  from 
any  prerogative  which  is  foie  and  infeparable  to  his  perfon,  but 
that  he  may  difpenfe  with  it  by  a  noti  objiatitey  as  a  foverelgn  power 
to  command  any  of  his  fubjecis  to  fcrve  him  for  the  weal  publick  ; 
and  that  this  royal  power  cannot  be  reftrained  by  any  adl  of  par- 
liament ;  and  for  that  he  relies  on  a  cafe  2  //.  7.  fol.  6.  which  is 
on  the  ftatute  23  H.  6.  <:.  8.  wlilch  enatls,  that  all  patents  made 
or  to  be  made  of  any  office  of  a  flieriff,  i5c.,  for  a  term  of  years, 
for  life  or  longer,  fliall  be  void  and  of  no  effete,  any  claufe  or 
parole  of  mn  objlnnte  put  or  to  be  put  in  fuch  patents  to  be  made 
notwlthftanding  ;  and  further,  whoever  fhall  take  upon  him  or 
them  to  accept  or  occupy  fuch  office  of  fheriff,  by  virtue  of  fuch 
grants  or  patents,  fliall  ftand  perpetually  dlfabled  to  be  or  bear  the 
office  of  fheriff  within  any  county  in  Englatid ;  yet,  faith  my 
Lord  Cohey  there  the  king  by  his  royal  prerogative  may  command 
any  perfon  to  ferve  him  fyr  the  weal  publick  as  flieriff  of  any 

county 


coiinty  for  years  or  for  life  ;  fo  he  faith  it  was  refolved  by  all  the 
judges  of  England  ia  the  Exchequer-chaniber  in  that  cafe. 

This  and  fome  other  matter  of  the  like  nature,  which  are  put 
together  by  my  Lord  Coke^  are,  with  fubmiiTion,  the  only  authori- 
ties in  the  law  that  feem  to  give  countenance  to  this  diipenfatioa 
now  before  yourLordfliip.  I  ihall  very  briefly  confider,  whether 
that  be  any  autliority  or  not;  and  if  it  be,  whether  it  differs  from 
tlie  cafe  now  before  your  LordOilp. 

To  the  firft)  I  conceive  it  is  the  angle  opinion  of  Sir  Ed.  Cokcy 
but  he  is  miftaken  in  the  cafe  on  which  he  relies  ;  for  by  the 
book  2  //.  7-  6.  on  which  he  relies,  it  appears  plainly  that  there 
never  was  any  fuch  refolutioh  as  he  cites,  but  a  fudden  opinion 
given,  and  at  that  time  the  judges  declared  they  would  not  be 
bound  by  what  they  then  faid,  but  advifed  the  king's  counfel  to 
confider  well  the  point ;  and  fo  they  faid  they  v/ould ;  and  by 
Bro.  Ahr.  tit.  Pard,  45.  1 09.  where  he  rather  repeats  than 
abridges  the  cafes,  it  appears,  nothing  more  was  ever  done  in  that 
matter,  but  it  refted  and  was  never  adjudged.  The  great  founda- 
tion failing,  the  fupsrfi:ru6luve  of  Lord  Coke  thereon,  and  his  opi- 
nion, mud  needs  fall  and  be  rejetled  as  an  opinion  grounded 
0!i  a  palpable  millake. 

But  admit  that  cafe  and  the  reafon  of  it  to  be  law,  that  the 
king  cannot  be  deprived  of  the  power  of  commanding  any  of  his 
fubjecls  to  fcrve  him,  yet  I  think  it  differs  quite  from  the  cafe 
now  before  your  Lordfliip  ;  and  the  reafon  of  it  can  now  be  no 
rule  in  this  cafe,  for  thefe  reafons. 

The  ftatute  2:?  H.  6.  c.  8.  was  an  a£l  purely  reftraining  that 
power  the  king  had  of  commanding,  and  was  rather  a  difabling 
the  king  than  the  fubjedt  ;  for  it  took  away  the  power  the  king 
had  of  granting  the  ofnce  for  years,  life  and,  inheritance,  and  by 
confequence  was  a  total  depriving  him  of  the'ufe  of  fome  of  his 
fubjetis  at  fome  times  ;  and  I  may  very  v/ell  allow,  that  fuch  aft 
of  parliament  did  not,  nor  can  bind  the  king ;  but,  my  Lord,  in 
the  aiSt  of  parliament  now  in  queftion,  the  prerogative  nor  the 
power  of  the  king  is  not  any  manner  touched  ;  for  the  king  may 
grant  an  office  to  any  perfon,  ormay  command  any  perfon  to  ferve 
him,  as  he  might  have  done  before  this  law  ;  and  be  is  in  no  fort 
deprived  of  the  ufe  of  his  fubjecl  by  any  thing  in  the  ftatute  -,  for 
this  flatute  is  a  diredlon  and  obligation  on  the  fubjefts  to  qualify 
themfelves  according  to  the  a6t,  to  obey  the  command  the  king 
fhall  lay  on  them  ;  and  tliere  is  nothing  in  this  ad  that  excufesany 
perfon  from  fcrving  the  king,  when  he  by  his  I'oyal  command  re- 
quires his  fervice,  but  he  is  at  his  peril  to  qualify  himfelf  for  that 
fervice  and  to  do  the  fame  ;  and  if  he  be  one  incapable,  it  is  by 
his  own  voluntary  neglect,  and  he  is  punifhable  by  law  for  the 
fame,  as  every  other  man  is  who  without  any  reafon  refufes 
to  ferve  the  king  in  what  flation  he  is  pleafed  to  require  his  fer- 
vice in. 

This,  my  Lord,  will  appear  plain  from  the  refolutlon  of  the  cafe 
of  Sir  John  Read^  which  was  in  the  Exchequer  Hil.  27  ^  28 
Car.  2,   Sir  John  Read  was  by  the  late  king  made  IherifFof  Hert- 
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fordjhire^  and  Sir  John  was  duly  fworn  into  the  fald  office  ;  but 
after  neglecting  to  take  the  oaths  and  receive  the  facrament  in- 
joined  by  the  law  now  before  your  Lordfhip,  the  office  became 
void  ;  whereupon  an  information  was  exhibited  againft  Sir  John 
Read  in  the  Exchequer,  fetting  forth  the  ftatute  of  25  Car.  2.  c.  9., 
and  that  he  was  appointed  and  fworn  fheriff  for  that  county,  and 
'  did  neglect  to  qualify  himfelf  by  taking  the  oaths  according  to 
the  faid  a€l,  whereby  the  office  became  void  by  his  voluntary 
ncgle£l ;  and  the  publick  juftice  in  the  adminiftration  thereof  in 
that  county,  as  to  the  office  of  (heriff,  was  obftrucled.  On  this 
information  the  faid  Sir  John  Read  wzs  convi£led  and  fined  in  the 
faid  court ;  for  the  court  there  was  of  opinion  that  the  ftatute  never 
intended  to  put  it  in  the  power  of  any  man  by  his  own  act  to  dif- 
charge  himfelf  of  that  duty  he  owed  the  king,  but  hath  pofitively 
ena£l:ed  that  every  officer  fhall  qualify  himfelf  for  his  duty,  the 
not  doing  of  which  is  an  offisnce  for  which  he  is  punilliable  ;  fo 
that  from  hence  it  is  phin  there  is  no  refemblance  between  the 
iherifF's  cafe  and  any  cafe  on  this  ftatute. 

There  is  likewife  another  difference  between  the  ffieriff's  cafe 
and  this  cafe  at  bar.  In  the  {heriff's  cafe,  the  difpenfation  is  in 
the  very  fame  patent  that  the  office  is  granted,  and  in  the  fame 
claufe,  and  enables  the  grantee  before  the  difabilitles  are  in  any 
fort  attached  on  him  ;  but  here  the  office  was  granted  in  Novem- 
ber to  the  defendant,  by  which  immediately,  for  the  reafons 
I  have  before  offered,  he  is  difabled  by  this  a6t  5  and  in  Jafiuary 
after  is  this  difpenfation  granted,  which,  for  reafons  I  have  before 
offered,  I  conceive  comes  too  late. 

For  thefe  reafons  and  authorities  I  conclude  therefore,  that  this 
difpenfation,  granted  to  the  defendant,  is  void  in  law. 

8.  Of  his  Proclamations. 

Fortef.  de  It  Is  plain  that  the  king  by  his  prerogative  may  in  certain  cafes 

Laud.  c.  9.  and  fpecial  occafions  make  and  iffue  out  proclamations   for  the 

7c.  °'  '^^'  prevention  of  offences,  to  ratify  and  confirm  an  ancient  law  ,  or, 

11  Co.  87.  as  fome  books  exprefs  it,  quoad  Un-orem  popul'i^  to  admoniffi  them 
Dalif.  20.  |.}^oj.  they  keep  the  laws  on  pain  of  his  difpleafure  ;  and  fuch  pro- 
»  Roll.  Abr.  clamatious  being  grounded  on  the  laws  of  the  realm  are  of  great 
aog.  force. 

3lnft.  162. 

12  Co.  74.  It  is  likewife  clear,  that  the  fubjeft  is  obliged  on  pain  of  fine  and 
Hob. 251.     imprilbnment  to  obey  every  proclamation  legally  made;  and  that 

though  the  thing  prohibited  were  an  offence  before,  that  yet  the 
proclamation  is  a  circumftance  which  highly  aggravates  it ;  and 
upon  which  alone  the  party  difobeying  may  be  puniftied. 
Bro.  Proda-  It  is  clearly  agreed,  that  no  [a)  private  perfon  can  make  a  pro- 
"l*Co '*  ^*  clamation  of  a  publick  nature  except  by  cuftom,  as  is  ufual  in  fomt 
Crom.  Jur.  cltlcs  and  boroughs  ;  this  being  a  prerogative  ad  with  which 
41-  alone  the  kin'2;  is  intrufted. 

(j)  Sir  Ed- 

miind  Knightly,  executor  of  Sir  William  Spencer,  made  proclamation  in  certain  market  towns,  that  the 
creditors  fhould  corr.e  in  by  a  certain  day  and  prove  their  debts;  he  was  fined  and  impriloncd  for  this, 
beeaufe,  as  the  book  fays,  he  did  it  pubiickly  aad  without  any  authority,    Bro.  ProdamaU  pi.  10. 

But 
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But  notwithftanding  the  king's  prerogative  herein.  It  feems  Dailf.io. 

clearly  agreed,  that  the  king  cannot  by  his  proclamation  change  f^^°'  .^, 

any  part  of  the  common  law,  ftatutes,  or  cuftoms  of  the  realm  j  12C0.  S7.b. 

nor  can  he  by  his  proclamation  create  any  ofFence  which  was  not  («)  By  the 

an  ofFence  before  ;  for  that  thefe  things  cannot  be  done  without  a  ^^j^'^^j^J 

(a)  legiflative  power,  of  which  in  our  conftitution  the  king  is  but  ed)itwas 

a  part.  .  V^f'^^'^' 

'■  That  pro- 

clamations made  by  the  king  and  the  greater  part  of  his  council,  fliould  have  the  force  of  afts  of  parlia. 
n-.ent ;  but  there  was  a  provilb  that  fuc  .  proclamation  (hould  not  crofs  any  ftatute  or  laudable  cultom  of 
the  rcdlm.     N.  Bacon's  Hi;t.  2  Part.  fA   215. 

And  on  this  foundation  it  hath  been  held,  that  the  king's  pro-  2  Inft.  63. 
clamation    prohibiting   the    importation   of  wines  from  France 
upon  pain  of  forfeiture,  was  againft  law,  and  void ;  there  being 
no  war  at  that  time  fubfifting  between  the  two  nations. 

So,  where  an  acl  was  made  by  which  foreigners  were  licenfed  12  Co.  73. 
to  merchandife  vi  ithin  London;  and  Hen.  IV.  by  proclamation  pro- 
hibited  the   execution   of   it,   and  ordered   that  it  fhould  be  in 
fufpenfe    t^fque  ad  proximum  parliamentum ;    this  was  held   to  be 
againft  lav/. 

Upon  a  conference  between  fome  lords  of  the  privy  council  and  xz  Co.  74^ 
the  two  chief  juftices  (of  which  the  Lord  Cohe  was  one)  and  Ch. 
B.  and  Baron  Altham^  the  queftions  were,  i/?,  Whether  the  king 
by  proclamation  mij;ht  prohibit  new  buildings  in  about  London  ? 
idly.  If  the  king  might  prohibit  the  making  of  ftarch  of  wheat  } 
And  the  judges  were  of  opinion,  that  the  fubjecl  could  not  be  re- 
ftrained  in  thefe  particulars  by  the  king's  proclamation. 

But,  notwithftanding  the  above-mentioned  opinion,  there  are  ^"^'^^^jV^ 
inftances  of  perfons  who  have  been  fentenced  in  the  Star-cham-  ^^fe, 
ber  upon  proclamations  againft  the  increafe  of  buildings  ;  and 
particularly  in  Hob.  where  a  perfon  was  fined  in  the  Star-chamber 
for  building  without  brick,  though  upon  an  old  foundation  ;  and 
it  is  there  faid,  that  fuch  buildings  had  an  ill  etfe£l  from  the  dan- 
ger of  fire,  confumption  of  timber,  and  difficulty  of  feeding, 
cleanfing,  and  governing  the  city  ,  and  it  was  faid  in  general,  that 
proclamations  were  fo  far  juft  as  they  were  made /ro  bono  publico, 
and  for  publick  utility. 

The  king  by  proclamation  may  call  or  diflblve  parliaments,  may  3  Inft.  i6t. 
declare  war  or  peace;  for  thefe  are  prerogative  a£^s  with  which  ^^^  ^',;^ 
he  is  intrufted  as  the  executive  part  of  the  law  :  but  (i-),  if  there  (i)Owcn, 
be  an  adlual  war  between  us  and  a  foreign  nation,  it  is  not  necef-  4';-  R^'*- 
fary  in  pleading  to  fhew  that  fuch  war  was  proclaimed. 

The  king  by  proclamation   may  legitimate  foreign  coin,   and  Co.  Lit. 
make  it  current  money  of  this  kingdom,  according  to  the  value  ''^'^  j't4.  b. 
impofed  by  fuch  proclamation  :  he  may  legitimate   bafe  coin  or  ^av.  21. 
xnixt  below  the  ftnndard  of  fterling  [c) :   he  may  enhance  coin  to  a  Hal.  Hiit. 
higher  denomination  or  value  .  and  may  decry  money  that  is  cur-     '    *  '9  * 
rent  in  ufe  and  payment  [d)  .   and  in  ail  thefe  cafes  a  proclamation  [(c)  This 
with  a  proclamation-writ  under  the  great  feal  is  necelTary.  !f,''^Vi"^* 

'^                                                                  °                                              ^  Biackitore 

thinks,  ought  to  be  by  comparifon  with  the  ftandard  of  our  own  cain ;  otherwife  the  corf--t  of  par  la- 
ment  will  be  neceJary.  i  Bl.  Com.  2tS.  {d)  By  ftat.  14  G.  3.  c.  70.  all  officers  of  he  revenue 
are  required  to  cu:  every  piece  of  gold  coin  tendered  to  the.-n,  if  it  is  not  of  the  current  weig.n  according 
to  the  king's  prociamaiiou.l  

Nn    3  The 


Comp.  In-         The  king  by  proclamation  may  appoint  fafts  and  days  of  thankfr 
cunib.3S4.    giving   and  humiliation  ;  and  iffue   proclamations  for  preventing 
and  punifhing  immorality  and  profanenefs  j  and  injoin  the  reading 
of  the  fame  in  churches  and  chapels. 
Dec.  1780,        [The  king  by  proclamation  may  authorife  the  lords  of  the  ad- 
miralty to  grant  letters  of  marque  and  reprifal,   as  was  done  in 
the  commencement  of  the  late  war  again  11   the  Dutch.'] 
Cro,  Car.  A  proclamation  mull  be  under  the  great  feal,  and  if  denied  is 

180.  Keley  to  be  tried  by  the  record  thereof:  but,   if  a  man  pleads  that  he 

V.  Mani.ing,  ir  i-  i'  i  i  •  ■     r  i 

^■vUeRoli.  ^"^'^^  prevented  trom  domg  a  thmg  by  proclamation,  it  leems  the 
Rep.  173,     better  opinion  that  he  need  not  aver  that  fuch  proclamation  was 
under  the  great   feal ;  for   alleging   that   fuch  proclamation  was 
made,  it  (liall  be  intended  to  have  been  duly  made. 


(E)  How  the  Rules  of  Law  differ  with  refpedl  to. 
the  King  and  a  private  Perfon  :  And  herein, 

I.  Of  what  Things  incapable  from  the  Dignity  of  his  Perfon  and 

Office. 

(a)  Cannot  "C'ROM  the  dignity  of  his  ofiice  and  perfon  tl^e  law  prefumes 

do  any  A     him  (fl)  incapable   of  doing  any  wrong*:  but,  if  the  king. 

Lit,  19.    '  command   an  unlawful  aft  to  be  done,  the  offence  of  the  inftru- 

Co.  45.  ment,   as  my  Lord  Ha /e  {-.lys,  is  not  thereby  indemnified-,  for, 

g  ■  ^°" !{'  though  the  king  is  not  under  the  coercive  pov/er  of  the  law,  yet  in 

1. 3.  c.  9.  '  many  cafes  his  commands  arc  under  the  dire6live   power  of  tlie 

Stamf. P.C.  law;  which,  confequcntly,  makes  the  aft  itfeif  invalid,  if  (^)  un- 

Ha\  r\^  lawful,  and  fo  renders  the  inftrument  of  the  execution   thereof 

F.c.  43r44-  obnoxious  to  the  puniihment  of  the  law. 

{l>)   If  two  men  combat  together  at  barriers  in  time  of  peace  for  trial  of  flcill,  and  on?  kill  the  other,  it  is 
honrijcide;  but  if  it  were  by  the  command  of  t^c  king,  not  felony,  ii  H.  7.  23.  a.  &  i>uie  3  Inft.  56,:  60. 
*  In  his  politick  capacity  he  Is  under  the  happy  inability  of  doing  wrong,  becaufe  ading  by  his  offi- 
cers, and  limited  by  law.      Conf.  on  Law  of  Forfeiture,  &c.   loi. 


2  Inft.  187.  The  king  cannot  arrefi  in  perfon  nor  imprifon,  nor  can  he  com- 
P. C.'i3i'. '  ^^"^  another  to  impilfon;  but  it  mud  be  done  by  fome  order, 
cannot  Writ,  or  prccept,  or  procefs  of  fome  of  his  courts. 

fit  in  judgment  upon  any  indiclpient.     2  Hawk.  P.  C.    c.  i, Cannot  be  a  witnefs.     2  Hal.  Hiit. 

P.  C.  282. 

Bro.  Prcrog.  The  king  cannot  execute  any  office  relating  to  the  adminiftra- 
Co?Lit.  3.b.  '■'°"  of  juftice,  although  all  fuch  offices  derive  their  authority  from 
8  Co.  55.  the  crown,  and  although  he  hath  fuch  offices  in  him  (c)  to  grant  to 
2 Vent.  2 70    odiers. 

[e)  If  hnds 

with  the  office  of  forefter  be  granted  to  J.  S.,  remainder  to  the  king  in  fee,  this  is  a  good  remainder, 
though  the  king  cannot  be  an  officer  to  any  man,  becaafe  he  may  grant  it  over.  1  H.  7.  31.  Bro. 
Done,  pi   5 it. 

Bro.Feof.to  The  king  cannot  be  feifed  to  an  ufe,  becaufe  there  is  no  means 
Volh.^jl'  ^°  c^^Tel  him  to  perform  it ;  for  the  Chancery  has  only  a  dele- 
Dyer,'383.  g^'^^'-l  power  from  the  king  over  the  confciences  of  his  fubjefts ; 
pi.  3.  and  the  king,  who  is  the  univerfal  judge  of  property,  and  who  is 

equally 
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C'qually  concerned  for  the  good  of  all  his  fubjefts,  ought  to   be  Cro.Jac.50. 

perfedlly   inditferent,   and   not  to  take   upon  him  the  particular  Hard.  468. 
defence  of  any  man's  eftate  as  a  truilee. 

If  one  hath  the  nomination  to  a  church,  and  another  the  pre-  Dyer,  4.8. 

fentation,  and  fuch  right  of  prefentation  doth  accrue  to  the  king,  ^h^^^!^"^ 

he  that  hath  the  nomination  fhall  liave  [a)  all ;  by  reafon  that  it  is  j.  the  no-' 

indecent  for  the  king  to  do  any  thing  as  fervant  to  another.  minatoiihail 

in  fucli  cafe 
nominate  to  ihe  Lord  Chancellor,  who  in  the  name  of  the  liing  fhall  prefent  to  the  ordinary. 
Pop.  15S, 

The  king  cannot  be  tenant,  nor  can  he  hold  by  any  fervices  Co.  Lit.  i. 
from  his  fubjeils  ;  for  his  poflellions  are  cal!edy2?tr^  patrimo?na  and  ^-'^'  "• 
domi/iica  coro>ia  regis ;  and  on  this  foundation  it  hath  been  adjudged,  Dyer^'irjl* 
that  where  lands,  holdcn  of  the  fubjeft,  came  to  the  pofleflion  of  And. 45. 
the  king  by  the  ftatute  of  i  E.6.  c.  14.  oi  chantries y  and  the  king  Stroud's 
granted  thofe  lands  over  to  another,  though  there  was  a  faving  in  icJ.  47!"  * 
the  ftatute  to  the  donor,  of  the  ancie/it  rents,  fervices,  &c.,  that  yet  8C0.114.  b. 
the  patentee  fhouldhold  of  the  king,  accordiifg  to  his  patent,  and  ^'^'^.^p^^' 
not  of  the  ancient  lord  ;  and  that  the  faving  in  the  ftatute,  as  to  ^aS.   '  ^  ^' 
the  fervices,  was  controuled  and  made  void  by  the  common  law  ;  Jon.  ^34. 
fb  that  the  patentee  was  to  pay  the  rent,  by  which  the  faid  lands  ^"^•Rep«43- 
were  before  holden,   as  a  rent  feck  diftrainable  of  common  right, 
to  the  lord  and  his  heirs,  of  whom  the  lands  were  before  holden, 
but  difcharged  of  the  fervices. 

The  king,  in  regard  to  decency  and  order,  cannot  fulFer  a  com-  Cro.  Car. 
mon  recovery  -,  for  in  fuch  recovery  he  mufl  be  either  tenant  or  9^'  97- 
vouchee  ;  and   in  both  cafes  the  demandant  muft  count  againft     'S°'^'74  S- 
him,  and  there  mult  be  judgment  againft  him,  which  the  law  does 
not  fuller  j  fo,  he  cannot  conie  in  as  tenant  by  receipt ;  but  if  the 
party  have  any  warranty  he  mult  pray  in  aid. 

The  king  cannot  be  tenant  at  will ;  fo  that  if  he  takes  a  leafe  at  lj.  Raym. 
will,  though   he   may  determine  his  will,  yet   the   tenant  cannot  5'- 
otherwife  do  it  but  by  furrender. 

The  king  may  be  appointed  an  executor  ;  but,  as  it  cannot  be  4inft.  335. 
prefumed  that  he  has  fufficient  time  and  leifure  to  engage  in  a  Godoiph. 
private  concern,  the  law   allows  him  to  nominate  fuch  perfons  as       '     *     ' 
he  fliall  think  proper  to  take  upon  them  the  execution  of  thetruft  ; 
againft  whom  all  perfons  may  bring  their  actions  :  alfo,  the  king 
may  appoint  others  to  take  the  accounts  of  fuch  executors. 

2.  What  Things  enure  to  him  in  his  natural,  what  in  his  political 

Capacity. 

The  king  has  two  capacities,  the  one  natural  the  other  politick ;  P!ow.2.34. 
in  which  laft  he  is  confidered   as  a  fole  corporation,  capable  of  ^^/yji^cg^^^ 
taking  in  fucceiHon,  as  a  biftiop  or  dean.     In  his  natural  capacity  Ld.Berkicy. 
it  is  faid,  that  he  may  purchafe  lands  to  him   and  his  heirs  ;  and 
that  fuch  lands,  as  alfo  lands  defcending  to  him  from  an  anceftor, 
fliall  go  to  his  heir,  in  cafe  he  is  removed  from  the  royal  eftate. 

But  my  Lord  Coke  fays,  that  all  the  lands  and  pofleflions  whereof  Co.  Lit.  15. 
the  king  is  feifedy.vrf  corchr,  (hTiWfecunduinJus  coroinz  attend  upon    ^^/jq  cal- 
Nn    4  ^nd 
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vm's  cafe,     and  folIow  the  crown ;  and  therefore,  to  whomibever  the  crown 
9  Co.  IZ3.     defcends,  thofe  lands  and  pofleflions  defcend  alfo  ;  and  that  the 

lands  and  the  crown  are  concomitatitiav 
Co.  Lit.  x6.       If  the  king  purchafe   lands  to  him  and  his  heirs,  he  is  feifed 
*•  Xhextoi  ill  jure  corotitz;  a  fortiori,  when  he  purchafes  lands  to  him, 

his  heirs  and  fucccflbrs. 
Plow.  105.        So,  if  lands  in  gavelkind  defcend  to  the  king  and  his  brother, 
a.  Co.  Lit.    |.}-^e  Wx\g  fliall  take  one  moiety  and  his  brother  the  other :  but,  if 
^^'   '  the  king  dies,  his  moiety  (hall  defcend  to  his  eldeft  fon,  and  not 

according  to  the  rules  of  defcent  in  gavelkind  ;  for  the  king  was 

feifed  of  his  mQxtty  jure  coroux,  therefore  it  ftiall  attend  the  crown^ 

and,  confequently,  go  to  the  eldeft  fon. 
7  Mod.  78.        The  king  can  have  nothing  in  his  natural   capacity,  unlefs  in 
f:r  Holt,       right  of  his  duchy,  or  an  eftate-tail,  by  the  ftatute  de  donis,  and 
(<7)Thefta.  duchy  lands  would  now  be  in  the   crown  if  not  kept  feparate 
tuteof         by  {a)  acl  of  parliament. 

iH  4.  pro- 

•vidts  that  when  the  duchy  lands  come  to  the  king,  they  fiiall  not  be  under  fuch  government  and  regula- 
tion as  the  demefnes  and  poffeffions  belonging  to  the  crown  ;  for  the  adl  fays,  S^uod  talirer,  &  tali  mod* 
©"  per  tales  cffjciarios  &  minijirei  gubeinsniury  ac  Ji  ad  culmen  d'tgnitath  regia  apumj'ti  niinime  fu'tjfent. 
Raym.  90. 

a  Roll.  Abr.  If  the  king  has  a  title  to  prefent  to  a  church  v.'hich  is  void,  and 
*"•  dies  before  prefentment,  his  fucceflbr  fliall  have  the  prefentment, 

and  not  his  executor, 
a  Roll.  Abr,       So,  if  the  king  be  feifed  of  a  ward  and  die,  his  fucceflbr  (hall 
*"•  have  it,  and  not  his  executor. 

IT  Co.  02.  The  treafure  and  other  valuable  chattels  are  fo  neceflary  and 
a  Roll.  Abr.  incident  to  the  crown,  that  in  cafe  the  king  dies,  they  fliall  go 
^""  with  the  crown  to  the  fuccefTr,  and  not  to  the  executors. 

Co.  Lit.  90.  So,  a  leafe  for  years  *o  the  king  and  his  fuccefTors  is  good,  and 
a.  jiCo.      {[i2\\  go  accordingly,  and  not  to  his  executors  and  adminiftrators. 

Co.  Lit.  18.  The  ancient  jewels  of  the  crown  are  heir-looms,  and  (hall  de-. 
b-  fcend  to  the  next  fucceflbr,  and  are  not  devifahle  by  teftament  j 

Car.  vi/L      ^"*»  ^^  h'l^th.  been  faid  {b),  that  the  king  may  difpofe  of  them  in 

his  life-time  by  letters-patent. 
Ld.  Raym.         If  the  king  be  feifed  in  fee  of  an  advowfon,  and  he  create  the 
*^*  incumbent  bifiiop,  he  fhall  prefent  as  patron,  that  being  a  title 

precedent  to  that  of  the  prerogative. 

3.  Of  the  Difference  in  the  Rules  of  Law  as  direfting  the  King's 
Property,  otherwife  than  that  of  a  Subjeft, 

Co.  Lit.  47.  The  king  may  referve  rent  out  of  inheritances  which  are  incor- 

Plow.  227.  poreal,  as  commons,  tithes,  fairs,  iffc,  becaufe  the  king  by  hispre- 

Jey's  cafe,  rogative  may  diftrain  in  all  {c)  other  the  lands  of  the  leflee  for  fuch 

(f)  That  rent;  and  having  fuch  remedy,  the  law  adjudges  the  refervation 

^'^'IT^''"  Rood. 

suderftood       o 

of  all  (uch  other  lands  as  his  tenant  has  in  his  aftual  poflsffion,  and  not  in  the  pofTeflion  of  his  leflee  for 

life,  years,  cr  at  will.     2  Inft.    134.     4  In(t.  119.  ^  -vide  5  Co.  4.  56.     1  Rol.  Abr.  670.     2  Rol. 

Abr      59.     Lane,  59. V.'hether  he  may  diftrain  on  other  lands  of  the  tenant  that  are  under  fequef- 

tration  out  of  Chancery,  tide  a  Vern.  714.     J  P.  Wms.  306-7.  -That  this  prerogative  ihall  not 

extend  to  the  Icing's  grantee,    3to,  tic.  Prerog.  58. 

So, 


So,  if  a  rent-charge  is  grafted  to  the  king  to  be  Iffiiing  out  of  Bro.  Prerog. 
the  manor  of  £>.,  the  king  may  diflrain  in  any  other  the  lands  of  '7- 
the  grantee.     So,  the  king  may  dillrain  for   a  rent- feck,    which  3^^''"-^M' 
in  the  cafe  of  a  common  perfon  is   not   diftrainable  by  common 
law. 

The  king   may  referye  rent  payable  to  a  ftranger,   contrary  to  Moor,  \6z, 

the  rule  of  law,  which  makes  void  fuch  rcfervation  in  the  cafe  of  CoLiti^j. 
r  2  Roll.  Abr. 

a  common  perlon. 

But,  where  the  king  made  a  leafe  of  bis  houfe  belonging  to  his  Ld.  Raym. 
houfe-keeper  of  Whitehall,  referving  a  rent  to  the  houfe -keeper  for  36. 
the  time  being,  it  was  held  an  ill  refervation  ;  for  though  the  king 
may  referve  rent  to  a  ftranger,  yet  fuch  a  refervation  as  this  is  ill, 
becaufe  he  cannot  referve  rent  to  an  officer  who  is  rernoveable  at 
the  will  of  the  king. 

The  rule  i^i  pcjfefflo  fratris  does  not  hold  in  the  defcent  of  the  Co.  Lit. 
crown  or  its  pcflelhons,  neither  is  half  blood  any  impediment  in  '5-  ''• 
fuch  cafe  ;  for  the  brother  of  the  half  blood  (hall  be  preferred  to 
the  filter  in  the  enjoyment  of  the  crown,  as  the  moft  capable  per- 
fon of  the   two,  by  the  advantages  and  prerogative  of  his  fex,  to 
difcharge  the  important  and  weighty  buhnefs  of  the  crown. 

So,  if  the  king  hath  ilTue  a  fon  and  a  daughter  by  one  venter^  Co.  Lit. 
and  a  fon  by  another  venter,   and  purchafes   lands  and  dies,  and  ^5-  •>• 
the  eldeft  fon  enters  and  dies  without  iflue,  the  daughter  (hall  not 
inherit  thefe  lands  nor  any  other  fce-fimple  lands  of  the  crown, 
but   the    younger   brother   {hall   have   them    together    with  the 
crown. 

If  lands  are  given  to  the  king  by  deed  enrolled,  without  the  Co.  Lit.  9. 
words  (a) furce^ofs  or  heirs,  a  fee-fimple  pafleth  j  for  he  is  con-  Pow.250. 
fidered  as  a  corporation  that  never  dies.  that  the  add- 

ing of  fucceiTors  in  grants  to  the  king,  was  but  of  late  time,   and  a   new  device;  f>er  Dyer,  Ch.  J. 
Jenk.  2C9.  271.  S.  P.  {a)  So,  a  grant  by  the  king,  wahouc  mentionins  luccefibrs,  ihall  oind  the 

IsccsfTors.     Plow.  176.     Yelv.  13. 

If  the  king  gives  lands  to  a  man  and  a  woman  and  the  heirs  of  Co.Llt.  zr. 
their. bodies,  and  the  woman  dies  without  iHue,  the  man  fhall  be  ^• 
tenant  in  tail  a/>rt'j- poffibility,  ^e,;  but,  if  the  king  gives  lands  to  a 
man  with  a  relation  of  his  in  frank-marriage,  and  the  woman  dies 
without  ilTue,  the  man  {hall  not  be  tenant  apres  poffibility,  ^c, 
but  his  intereft  in  the  land  ceafes  upon  the  death  of  his  wife  with- 
out ifTue.  This  is  a  privilege  of  the  king's  which  is  not  extended 
to  a  common  perfon  ;  and  the  reafon  of  ii  may  be  this  ;  the  wealth 
and  demefne  lands  of  the  crown  are  not  only  neceflary  for  the 
honour  and  credit;  but  alfo  for  the  fafety  and  prote£lion  of  the 
nation  ;  and  therefore  in  this  particular  cafe  it  is  but  reafonaWe, 
that  if  land  applied  to  fuch  particular  ufes  and  purpofes  be  granted 
away,  fuch  grant  (hould  bind  the  king  no  longer  than  the  conf  der- 
ation and  caufc  of  the  grant  continues  ;  and  therefore,  in  the  {irft 
cafe,  the  man  may  be  tenant  in  tail  apres  poffibility,  Uc,  becaufe 
the  fervices,  which  were  the  caufe  of  the  gift,  are  ftill  owing,  and 
lobe  performed  by  the  tenant  to  the  king;  but  in  the  laft  cafe, 
^licre  the  woman,  who  was  the  caufe  of  the  gift,  dies  without 

jflue. 
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iflue,  tlie  caufe  of  the  gift,  which  was  the  provifion  for  the  de^v 

fcendants  of  that  marriage,  ceafes  ;  and,  confequently,  if  the  grant 

continued,  the  tenant  would  hold  the  land  free  from  all  fervices. 

Dyer,  i.  The  king  may  grant  a  chofe  in  action^  as  an  obligation  forfeited 

|!j'  7"  to  him  upon  an  outlawry,  ^f.,  and  the  grantee  may  fuc  by  adlion 

Cro.  Tac,         .       ,  .        ^  V  .,'-,.,■'  ■',  ,  , 

?79,  i8o.  in  his  own  name,  or  by  extent  m  the  king  s  name,  although 
there  are  not  the  ufual  words  in  the  grant  to  fue  in  the  king's 
name. 
31 H.  7. 19.  So,  a  chofe  in  aclion^  as  an  obligation,  may  be  granted  or  afligncd 
Bro.  Prerog.  jq  jj^^g  king,  and  he  may  bring  an  action  in  his  own  name,  though 
''°*  the  deed  of  gift  be  not  enrolled. 

Bro.  Prerog,  If  a  man  enters  into  an  obligation  to  two,  and  one  of  the  obli^ 
P^"  73-  gees  aihgns  to  the  king,  or  is  outlawed,  the  king  may  bring  an 

S.P.  "thouoh  a6lion  in  his  own  name,  and  fliall  recover  the  (^-j)  whole  debt  tQ 
one  of  the     his  own  ufe. 

obligees 

might  have  releafed  the  obligation.     Lucas  Rep.  245.  S.  P,  ptr  Parker,  Ch.  J.  (a)  If  Innds  defcend 

to  the  king  and  a  common  perfon,  the  king  fhall  have  but  a  moiety;  for  to  take  the  whoie  would  be'ii 
wrong,  which  the  king  cannot  dc  by  his  prerogative.     Plow.  247.  a. 

Bro.  Aflur.  Before  the  ftatute  de  donis,  when  the  king  created  a  conditional 

pi.  6.  fgg^  there  was  no  reverfion  but  a  pofTibility  ;  and  if  the  donee  had 

Recovery,  iff"^  ^"<^  aliened,  the  king's  poflibility  was  barred  as  well  as  that  of 

31-  tit.  a   common   perfon  ;  but  after  the  ftatute  de  donis  had  turned  that 

Tail,  41.  poflibility  into  a  reverfion,  and  after  common  recoveries  were  al- 
C0.L1t.372.  ,         ,     ■'  ,  ,1  -1  1 

Plow.  4S3,    lowed  to  be  common  conveyances,  and  to  bar  remamders  and  re- 

553-  verfions,  it  became  a  queftion,  how  far  a  recovery  could  bar  a  re- 

Dyer,  344.  mainder  or  reverfion  vefted  in  tlie  king.     And  herein  the  judges 

Piggo't  of  *  determined,  that  though  a  recovery  fufFered  by  tenant  in  tail  barred 

Recoveries,  the   cfliate-tail,   that   yet  it   did   not  (^)   divefl:  any    intereft    the 

U>\  Th  aa  ^^"S  ^^"^  ^'^  ^'^^  remainder  or  reverfion,   it  being  unreafonable   to 

of  the  party,  ftrip  the  king  of  any  part  of  his  revenue  upon  the  confideration 

as  a  fine  or  of  an  imaginary  recompence  ;  but  they  allowed  that  the  eftate- 

co^r°"fhaU  ^^^^»  ^^  *^°  ^''^^  \'R\x^y  v/as  barred  ;  for  that  otherwife  the  eftate-tail 

never  diveft  in  the  fubje6t  mud  be  perpetuated,  which  is  againft  the  policy  oi. 

any  eftate,       the  laW. 
remainder, 

or  reverfi  m  out  of  the  king  ;  but  by  aft  in  law  a  remainder  or  reverfion  may  be  diverted  out  of  the  king. 

As,  if  there  be  tenant  in  tail,  remainder  to  A.  in  fee,   tcn.wt  in  tail  difco.ntinue  in  fee,  and  take 

bade  an  eltate  to  h'mfelf  for  life,  remainder  to  the  king  in  fee  ;  tenant  in  tail  die  ;  the  ifiue  is  remitted, 

and  the  lemaindc;  pulled  out  of  the  king,  and  vefts  in  A. So,  if  a  recovery  be  on  a  good  title  againft 

tenant  in  tail,  and  the  king  have  the  remainder  by  a  defeafible  title,  there,  it  /hall  diveft  the  remainder 
out  of  tht:  king,  and  reftore  ana  lemit  the  right  owners. But,  if  a  gift  be  made  to  A.  in  tail,  re- 
mainder t.i  B.  in  tail,  remainder  to  the  king  in  fee  ;  if  in  this  cafe  A  fuffer  a  common  recovery,  this 
bars  A.  and  liis  iiTue,  and  the  remainder  to  B.,  but  not  the  king's  reverfion  5  for  that  cannot  be 
difcontinued  or  put  to  a  right,  or  plucked  out  of  him  by  the  aft  of  a  third  perfon.  Piggot  of  Re- 
coveries, 86,  87. 

a  Jon.  452 .  But  in  the  reign  of  Hen.  VIII.  an  act  of  parliament  was  made  to 
invalidate  even  recoveries  againft  the  iflue  in  tail,  where  the  reverfion 
or  remainder  was  in  the  crown  ;  the  intention  of  which  a6t  was^ 
to  perpetuate  thofe  eftates  in  families  which  the  king  himfelf  had 
given,  or  for  money  or  other  confideration  had  procured  to  be 
given  to  any  fubjedt,  as  a  reward  for  his  fervices  to  the  crown  ; 
that  the  defcendants  of  that  {lock  might  never  forfake  die  intereft 

of 


of  the  crown  which  had    fo  liberally  rewarded    their  anceflcr's 
loyalty. 

And  therefore  by  the  34  ^  35  H.  8.  c.  20.  it  ^3  enabled,  that 
if  the  king  give  any  of  his  own  manors,  lands,  is'c,  or  caufe  or 
procure  another  in  confideration  of  money  or  other  lands,  to  give 
any  manors,  &l-  ,  to  any  of  his  fubjeQs  or  fervants  in  tail,  in  re- 
com pence  of  their  fervice,  remainder  to  the  king  in  fee-fimple  or 
fee-tail,  fuch  eitates-tail  are  not  to  be  barred  •,  nor  {hall  any 
feigned  recovery  to  be  had  by  aflent  of  parties  again  ft  any  tenant 
or  tenants  in  tail  of  any  lands,  ^c,  whereof  the  reverfion  or  re- 
mainder at  the  time  of  fuch  recovery  had  (hall  be  in  the  king, 
bind  or  conclude  the  heirs  in  tail  ;  but  after  the  death  of  ev-erv 
fuch  temnt  in  tail,  againft  whom  fuch  recovery  fliall  be  had,  the 
heirs  in  tail  may  enter,  hold  and  enjoy  the  lands,  iffc.  recovered, 
according  to  the  form  of  the  gift  in  tail,  the  faid  recovery  not- 
withilanding. 

In  the  conftruclion  of  this  ftatute,  the  following  opinions  have 
been  holden  : 

That  if  a  reverfioner  or  remainder-m.an  upon  an  eflate-tail  Moor,  195, 
grant  the  reverfion  or  remainder  to  the  king,  this  is  no  fecurity  to  ^'^'^-  ^49* 
the  iflue  in  tail,  becaufe  the  eftate-tail  was  neither  of  the  gift  wifOTan's 
or  other  provifion  of  the  king,  and  confequently  not  within  the  cafe. 

aa. 

So,  if  a  man  make  a  gift  in  tail,  and  the  crown  defcend  on  him,  2  Co.  15. 
or  if  the  king's  anceftor,  not  being  king,  make  a  gift  in  tail,  and  ^°'  ^"•' 
the  reverfion  defcend  on  him,  the  eftate-tail  may  be  barred. 

If  a  man  makes  a  gift  in  tail,  remainder  in  fee,  he  in  remainder  2  Co.  52. 
grants  his  eftate  to  another  for  life,  remainder  to  the  king  in  fee,  ^^J'  ^3-- 
oncondition  to  be  void  on  payment  of  money;  recovery  by  te-  Leon,  s!^* 
nant   in  tail  bars  the  king's  remainder  and  condition  ;  for  the 
grant  was  void. 

If  a  f'ibjcifl  by  the  king's  provifion  or  procurement  makes  a  gift  Piggot  of 
in  tail,  and  then  grants  the  reverfion  to  the  king  for  life  or  years  Recoveries, 
only,  in  this  cafe  the  eftate-tail,  remainders,   and  reverfions  may      '  ^' 
be  all  barred  ;  for  the  reverfion  or  remainder  in  the  king,  muft  be 
jn  fee  or  in  tail. 

If  the  king  grant  an  eftate-tail,  refervin^j  the  reverfion  to  him-  Piggot,  8S. 
felf,  and  after  grant  the  reverfion  to  another,  tenant  in  tail  may 
fufFer  a  recovery,  and  thereby  bar  the  reverfion. 

Therefore  where  Hen.  VIII.  gave  lands  to  Michael  Stanhope  and  Raym.  28?. 
his  wife  and  the  heirs  of  their  body,  in  confideration  of  fervices,  if^c.  1  s^- 
Alicbael  died,  and  his  fon  and  heir  petitioned  the  queen  to  grant  ^j''"-^Si- 

.-  .  .       r  1-  11-1        Gardner  V.  , 

the  reverfion  to  fome  perfons  in  iee,  to  the  intent  that  he  might  Bamb.-idge. 
make  a  leafe  for  ninety-nine  years  by  way  of  mort;j;age  ;  and  en- 
tered into  a  recognizance  to  the  queen,  conditioned  that  nothing 
iliouid  be  done  whilll  the  reverfion  was  out  of  the  crown,  preju- 
dicial to  the  crown  ;  and  accordingly  the  queen  conveyed  the  re- 
verfion to  the  Lord  Burleigh  and  Sir  Walter  Mildmay^  in  fee  ; 
then  the  fon  made  a  leafe  for  ninety-nine  years,  and  fuffered 
a  recovery,  and  then  the  truftees  reconvey  to  the  queen;  it  was 
f  efolvcd,  \j}.  That  the  grant  of  the  queen  was  good.     2d/)',  That 

during 


550  pcecogatitje* 

during  the  time  the  reverfion  was  out  of  the  crown,  the  fon  was 

not  reftrained  from  aliening  within  the  ftatute,  and  fo  the  recoi'cry 

good  to  bind  the  iflues  j  but  a  fine  or  recovery,  after  the  regrant 

to  the  queen,  would  not  have  been  good  to  bind  the  iflue,  as  it 

fecms  ;  becaufe  that  aft  doth  not  require  that  the  reverfion  fhould 

^"Xfk  ^     continue  (a)  always  in  the  king,  but  it  fufficeth  if  it  be  in  him  at 

409.  the  time  of  the  fine  levied  or  recovery  fuffered. 

a  Jon.  250.       If  tenant  in  tail  of  the  gift  of  the  king,  makes  a  gift  in  tail,  the 

J.  Earl  of      fecond  donee  is  not  within  the  ftatute  •,  for  his  cftate,  as  far  as  it 

cafc^dted  to  could,  difaffirms  the  reverfion  of  the  king,  though  it  could   not 

have  been      take  it  out  of  him  J  and  his  poflbfilon  was  injurious  Xo  the  eftatc 

adjudged  by  giygji  by  the  kin?. 

eleven  ^  '  '       ^ 

judges,  1 3  Car.  i. 

Raym.  360.       King  R.  III.  by  letters  patent  gave  feveral  lands  to  the  Earl  o£ 
2^6.  319.      JJerby  and  the  heirs  male  of  his   body,  in  confideration  of  great 
a^on.  240.    fervices  to  the  crown,  t5^c.  afterwards  by  a  private  aft  made  4  Jac^ 
EarlofUer.   I.  feveral  alterations  were  made   in  this  eftate  ;  as  that  Charles 
by's  ca/e.      j-j^g^  £^^1  of  Dcvhy  fhould  hold  and  enjoy  them  for  his  life  ;  and 
after  his  death,  that  they  ihould  go  to  James  his  fon  and  heir  ap- 
parent, and  the  heirs  male   of  his  body  •,  and  fo   to  the  fecond, 
third,  ^c.  and  feventh  fon  of  Earl  Charles  ;  and  then  to  feveraj 
others  in  tail  male,  who  by  the  limitation   of  the   letters  patent 
would  have  fucceeded  to  the  eflate  upon  failure  of  iffue  male  of 
Earl  Charles ,  with  power  for  Earl  Charles  and  the  fons  fucceffively 
to  make  leafes  for  lives  or  years,  and  jointures  for  wives.     After 
Earl  Charles's  death,  his  fon  Earl  James  levied  a  fine  of  thefe  lands 
and  fold   them  to  a  ftranger;  yet  upon  fpecial  verdift  in  ejeft- 
ment,  brought  after  his  death  by  his  fon,  it  was  refolved  by  all  the 
judges  in  the  Exchequer-chamber,  except  three,  that  the  fine  was 
no    bar  ;  for  that  the  reverfion  continued  in  the  crown,  and  that 
thefe  eftates  given  by  4  Jac.  i.   were  no  new   eftates,   but  all 
within  the  ccmpafs  of  the  firft  tail  created  by  the  letters  patent, 
and  only  a  diftribution  of  the  enjoyment  of  them,  and  all  'to 
the  fame  perfons  who  would  be  entitled  under  the  letters  patent ; 
and  the  power  to  make  leafes  was  with  conformity  to  the  power 
of  tenant  in    tail  -,  and   that   to  make  jointures  was  in    lieu   of 
dower  :  befides,  there  was  a  faving  to  the  king,  and  all  other  per- 
fons, all  fuch  rights,  ^V.  fo  as  the  prerogative  of  the  king,  by  his 
reverfion  to  reftrain  the  tenant  in  tail  from  barring  his  iflue,  was 
faved  ;  and  the  eighth,  ninth,  and  all  other  fons  inheritable  by 
virtue  of  the  entail  let  in,  though  the  firft,  iffc.  and  feventh  only 
were  named  ;  and  the  alterations  were  only  in   accidents,  not  in 
the  fubftantial  parts  of  the  limitations;  and  fo  within  34  ^' 35 
H.  8.  c.  20. 
Co.LIt.  j-a.       If  the  king  in  confideration  of  money,  or  other  confideration  by 
I'iggof,  91.    way  of  provifion,  procure  a  fubjeft  to  fettle  his  lands  on  one  of 
his  fervants  in  tail,  for  recompence  of  fervice,  by  deed  of  bargain 
and  fale  enrolled,  with  remainder  to  the  king  in  fee ;  and  all  this 
appear  on  record  ;  the  tenant  in  tail  cannot  bar  his  iflue,  being 
protefted  by  the  exprefs  words  of  the  ftatute. 

ft 


iprerogatiue*  £^j 

It  hath  been  held,  that  the  latter  v/ords  of  this  z(^,  viz.  had  nCo.  7?. 

done  or  f tiff  ere  d  by  or  againji  any  fuch  tenant  in  tail,  muft   be  in-  ■^nd.46. 

tended  where  tenant  in  tail  is  party  or  privy  to  the  aft,  be  it  by  ^\^^'^l}' 

doing  or  fufFering  that  which  fhould  work   the  bar,  and  not  by  Cro.Car.ij, 

mere   permiffion.      As,  if  tenant  in  tail  of  the  gift  of  the  king,  t:ro.  Eiiz. 

rcverfion  to  the  king,  be  difTtifed,   and  difleifor  levy  a  fine,  and  yj,_ 

five   years  pafs,   this  bars   the  edate-tail ;  and  fo,  if  a  collateral  8  Co.  77. 

warranty  be  made  by  the  anceftors  of  the  donee,   and  the  donee  ^*''*  *^^* 
fuffers  the  warranty  to  defcend,  without  any  entry  made  in  the  life 
of  the  anceftor,  this  binds  ;  hecaufe  he  is  not  party  or  privy  to 
any  aft  either  done  or  fuffered  by  or  againft  him. 

If  the  king  make  a  leafe  referving  rent,  with  a  claiife  of  re-en-  ^  h.  7.  S. 

try  for  non-payment,  the  king  [a)  is  not  obliged  to  make  any  de-  Bro.Prerog. 

mand  previous  to  his  re-entry,  but  the  tenant  is  obliged  to  pay  the  P^'  '°'' 

rent  for  the  preferv?.tion  of  his  eflate ;  becaufe  it  is  btneatli  the  prerogative^ 

royal  dignity  of  the   crown   to  attend  a  fubjeft,  to  demand  the  "s  not  to  be 

rent ;  but  the   law  for   the  fupport  of  that  dignity  obliges  every  j^g^^^^^ '° 

private  perfon  to  attend  the  king  with  the  fervices  due  to  him.  lands. 

Moor,  149.  154.  161. 

But,  If  the  king,  in  cafes  where  he  need  not  make  a  demand,  4  Co.  73. 
affigns  over  the  reverfion,  the  patentee  cannot  enter  for  non-pay-  j^oor,  404. 
ment  without  a  previous  demand  j  becaufe  the   privilege  is  infe-  .g^ 
parably  annexed  to  the  perfon  of  the  king  for  the  fupport  of  his  Dyer,  87. 
royal  dignity  ;  and  therefore  fhall  not  be  extended  to  cafes  where  ^'^^'  3°4« 
the  king  is  no  way  concerned. 

So,  if  a  prebendary  make  a  leafe  rendering  rent,  and  if  the  rent  Moor,  210. 
be  arrear  and  be  demanded,  that  it  (hall  be  lawful  for  the  pre-  Dyer,  87. 
bendary  to  re-enter ;  if  the  reverfion  in  this  cafe  come  to  the 
king,  the  king  muft  demand  the  rent,  though  he  fhall  be  by  his 
prerogative  excufed  from  an  implied  demand  ;  for  the  implied  de- 
mand is  the  aft  of  the  law,  the  other  the  exprefs  agreement  of 
the  parties,  which  the  king's  prerogative  fliall  not  defeat ;  there- 
fore in  the  cafe  of  the  king,  if  he  make  a  ieafe  referving  rent,  with 
a  provlfo  that  if  the  rent  be  in  arrear  for  fnch  time  (being  law- 
fully demanded,  or  demanded  in  due  form)  that  then  the  leafe 
fhall  be  void  ;  it  feems,  that  not  only  the  patentee  of  the  reverfion 
in  this  cafe,  but  alfo  the  king  himfelf,  whilft  lie  continues  the  re- 
verfion in  his  own  hands,  is  obliged  to  make  an  aftual  demand  by 
reafon  of  the  exprefs  agreement  for  that  purpofe. 

There  can  be  no  occupant  of  any  of  the  king's  pofleffions  •,  and  Co.  Lit.  m. 
therefore  if  the  king  grants  lands  to  A.  during  the  life  of  B.  and  -  ^"l'-  Abr-, 
A.  dies,  living  cejlui  que  vie,  the  laws  allows  no  man  to  gain  the  ^^*'' 
poflefl^ion  which  is  now  vacant  by  the  death  of  A.  but  preferves  it 
for  the  king ;  for  this  reafon,  that  he  is  prefumed  to  be  taken  up 
in  the  publick  affairs  of  the  kingdom,  and  therefore  not  at  leifure 
to  attend  his  own  private  concerns  :  alfo,  the  king's  grants  pro- 
ceeding from  his  own  bounty  and  liberality,  none  ought  to  have 
any  benefit  from  them  but  thofe  for  whom  he  firft  defigned  them  ; 
and  therefore  when  he  made  the  grant  to  A.  during  the  life  of -2., 
though  he  intended  A.  (hould  have  the  benefit  of  it  during  tlie 
life  of  B.f  yet  if  A,  dies  before  B.  none  csu  make  himfelf  a  title 

under 


under  the  grant,  becaufe  it  was  made  only  to  ^,y  nor  ought  lily 
one  by  way  of  occupancy  to  take  advantage  of  a  grant  made  to  ^. 
for  his  particular  fervices  -,  becauie  that  were  to  extend  the 
king's  bounty  further  than  he  defigned  it,  whereas  fuch  a  grant  in 
the  cafe  of  a  common  perfon  ought  to  be  taken  mod  ftrongly 
againft  the  grantor,  becaufe  he  parted  with  his  land  for  the  life  of 
B.  upon  a  valuable  confideration,  and  therefore  is  no  fufFerer  if 
he  does  not  enjoy  it  during  the  time  for  whicn  he  granted,  it 
away.  Alfo,  no  man  can  iiiake  himfelf  a  title  to  the  king's  pof- 
fcffions,  without  matter  of  .record  ;  and  therefore  none  can  claim 
any  of  them  as  occupant,  becaufe  that  is  an  act  in  pais,  and  no 
matter  of  record. 
Co.  Lit.  If  the  king  makes  a  leafe  referving  rent,  the  tenant  mud  pay  it 

20I.  b.  without  demand,  either  to  his  receiver  for  that  purpofe,  or  at  the 
^6j.  receipt  ot  the  Exchequer,  as  well  as  if  by  words  of  the  leafe  the 

Moor, 404..  rent  had  been  made  payable  at  the  Exchequer,  or  into  the  hands 
Dyer  8-."  ^^^^^^  receiver  ;  but,  if  the  king  grants  the  reverfion,  the  patentee 
muft  demand  the  rent  upon  the  land,  that  being  the  place  ap- 
pointed by  law  for  a  common  perfon  to  demand  it  on. 
Roll.  Rep.  If  the  king  make  a  feoiFment  on  condition,  that  upon  payment 
^^9-  by  the  king  of  100/.  fuch  a  day,  the  feoffment  fliall  be  void  ;  the 

feoffee   mull  apply  to   the  king   at  the   day  ;  for  the  king  is  not 
obliged  to  make  a  tender,  as  in  the  cafe  of  a  common  perfon. 
Plow.  491J        The  deed  of  a  private  perfon  hath  a  relation  only  to  the  time  of 
the  delivery,   and    not  to  the  time   of  the   date ;  but  the  king's 
charter  hath  relation   to   the   time  of  date  ;  for  being  of  record, 
it  cannot  be  averred  to  have  been  executed  on  any  time  than  that 
on  which  it  bears  date. 
P'iJeComp.        If  the  king  prefents  to  a  church,  and  his  clerk  is  adm.itted  and 
Incumb.        inftituted,  yet  before  indu(3:ion  the  king  by  his  prerogative  may 
andVeveral    revoke  fuch   prefeutatiou  ;  nay  the  prefentment  of  another  is  in 
authoriiies     law  a  repeal  and  revocation  of  fuch  prefentment,  and  that  without 
there  cited.     ^       notice  to  the  ordinary ;  but  in  the  cafe  of  a  common  perfon, 

[a]  Latch,       ,      ^         r  •  i-n--         111-  1-  1 

254.  bv  prefentation  and  inltitution  he  hatn  given  up  his  power  to  the 

iRoU.Abr.  ordinary,  and  cannot  afterwards  vary,  alter,  or  revoke  his  pre- 
y'^'  fentation.    But  fome  («)  books  hold,  that  after  a  prefentment  only 

GouidfaoV  he  may  vary  ;  and  this  feems  to  be  the  right  diilin(Slion  and  better 
opinion  at  this  day. 

4.  That  his  Rights  fhall  be  preferred  to  a  Subject's  where  they 
happen  to  meet. 

Co.  Lit.  30.  It  is  an  eftablifhed  principle  in  law,  that  where  the  king's  right 
b.  4C0. 55.  aiid  that  of  a  fubjedl  meet  at  one  and  the  fame  time,  the  king's 
Hard'.  2A^—  ^'^^^^  ^^  preferred. 

In  cafe  of  concurrent  titles  between  the  king  and  fubjedl,  the  rule  h  Jc'ur  dignicri.     z  Vent,  268. 

3  Leon. 251-  Hence  It  is  faid,  that  if  there  be  a  lord  mefne  and  tenant,  and 
the  tenant  pay  the  rent  at  the  day  to  the  mefne,  before  noon  -,  and 
after  on  the  fair.e  day.  the  mefne  die,  his  heir  'Althin  age,  the  te- 
nant Ihail  pav  it  over  a<][ain  to  the  king. 

If 
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If  a  woman  marries  raid  hath  iflue,  and  lands  defcend  to  the  Co.  Lit.  3c. 
wife,  and  the  hufband  enters,  and  after  the  wife  is  found  an  idiot  ''• 
by  office,  the  lands  {hall  be  feized  for  the  king,  according  to  this 
maxim,  that  when  the  title  of  the  king  and   a  common   perfon 
begin  at  one  inftant,  the  title  of  the  king  fhall  be  preferred. 

So,  if  the  woman  had  been  the  king's  nief,  and  one  had  mar-  Co.  Lit.  30. 
ried  her  without  the  king's  licence,  ^'c,  and  lands  had  defcended  ''•  +^°-55- 
before  or  after  iffue,  yet  the  king,  upon  office  found,  (hall  have 
them. 

Baron  and  feme  joint  purchafers  of  a  term  for  years,  the  huf-  Dyer,  loS. 
band  drowns  himfelf,  the  leafe  is  forfeited,  and  wife  furviving  ffiali  |''°'''-  ^^°; 
not  hold  it  againft  the  king  or  his  almoner  •,  becaufe  the   title  of  ^^(^^ 
the  king  and  a  common  perfon  coming  together,  the  king's  {hall 
be  preferred. 

5.  Of  Acls  of  Parliament  which  extend  to  or  bind  not  the  King. 

Herein  a  general  rule  hath  been  laid  down  and  eftablifhed,  viz.  piow.  13^, 
that  where  an  acl  of  parliament  is  made  for  the  publick  good,  the   '?7;  in -Ld. 
advancement  of  religion  and  iultice,  and  to  prevent  injury  and  Jf^^^\> 
wrong,  the  king  fhall  be  bound  by  fuch  acl,  though  not  particu-  63.  b. 
larly  named  therein.  5  Co.  14.    7  Co.  32. 

But,  where  a  ftatute  is  general,  and  thereby  (a)  any  prerogative,  u  C0.68. 
right,  title,  or  intereft  is  devellcd  or  taken  from  the  king,  in  fuch  ^'')  ^^,^  '^^ 
cafe  the  king  fhall  not  be  (r)  bound  ;  unlefs  the  flatute  is  made  by  tj^g  Jf^^]^ 
exprefs  words  to  extend  to  him.  favingoftlie 

king's  right, 
&c.  iS  only  ex  j:bu>iJanti  cautela,  and  not  of  abfjlute  neceffity.     Show.  P.  C.  179.  {i)  But  may 

rake  advantage  of  an  adl  of  parliament,  though  not  particularly  named.     1 1  Co.  6B.  b.     Leon.  ]  50. 

On  this  foundation  and  thefe  diilin£lions  it  hath  been  held, 
That  the  ftatute  of  Wejrm.  2.(13  Ed.  i .  Jiat.  1.)  de  dotiis  extends  Plow.  23S. 
to  and  binds  the  king ;  as,  where  lands  were  given   to   the  king  ^'^■,'^°'^,'* 
and  the  heirs  of  his  body,  it  was  adjudged,  that  the  king's  prero-  ^afe  dtea 
gative  had  not  given  him  a  greater  eftate  than  in   the  cafe  of  a  in  iiCo.72. 
common  perfon  ;  and  that  an  alienation  by  him  would  be  a  tort  5_''°*  ^+" 
'  and  an  injury  to  the  donor,  which  the  king  cannot  do. 

So,  it  hath  been  adjudged  and  alfo  held  in  parliament,  that  the  iiCo.  75. 
-king  is  bound  though  not  named,  by  the  {c)  13  Eih.  c.  10.  which  ^^f, 
veftrains  ecclefiaftical  perfons  from  making  leafes,  ^c,  this  being  college. 
a  general  law,  and  for  the  publick  good.  5  Co.  15.  b. 

J  5  I.  (c)   The  ftatute  I  liliz.  c.  19.  which  reftrains  bi&ops  froin  making  e!tates,  &c.  hath  a  pro- 

•yilb  that  ic  fhall  not  extend  to  the  king  ;  which,  my  Lord  Coke  fays,  was  ot  abi'oluce  necefliiy  ;  for  that 
otherwife  the  king  would  be  bound  by  it.  5  Co.  C4.  b. — It  fecms  the  law  was  held  otherwife  on  the 
itat.  13  Eiiz.  c.  10.  and  therefi-re  whe:e  a  le.»fs  was  made  to  the  kiag  by  a  dean  and  ciiapter,  and  the 
king  had  a.hgned  it  over,  after  that  tie  law  came  to  be  held,  that  the  king  was  bound,  the  ailignee  had 
his  leafe  made  good  to  him  in  Chancery  againll  the  ftatute,  becaufe  he  could  not  know  the  law  in  3  mat- 
ter fo  dubious.     RoL  Abr.  378. 

So,  the  king  is  bound,  though  not  named,  by  the  ftatute  32  i/.  8.  2  infr.  6Sr. 
c.  28.  againft  difcontinuances  by  hufbands  oif  their  wives  eilate^,  show. Re.. 
^c,  for  this  being  an  injury  to  the  wife,  it  fhall  extend  to  the 
king,  whofe  moft  immediate  concern  is  to  relieve  his  fubjedls  from 
any  injury  or  wrong. 

.  ■   "  *      So, 
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75H.  6.6r.       So,  the  king,  though  not  named,  is  bound  by  the  ftatutc  of 
}'iow.2'?6b.  Mertotty  20  H.  2'  f- 5-  made  againft  ufufy  in  doubling  the  rent, 
"  "  *   ^"     in  the  cafe  of  an  infant  heir  who  has  made  default  in  payment. 
Plow.  236.        So,  the  king,  though  not  named,  is  bound  by  the  10  c.  of  the 
^'  ftatute  MertoHy  20  H,  3.  which  ordains,  that  fuit  to  the  lord  may 

*^^*     be  done  by  attorney,  isc. 
Co.  LU.  The  king  is  bound  by  the  31  Eliz.  c.  6.  againft  fimofty  ;  being 

^^°'  a  law  made  for  the  .idvancement  of  religion. 

xiCo.  74.b.       So,  the  king,  though  not  named,  is  bound  by  the  27  Eliz,  c.  4. 
againft  voluntary  conveyances  to  defraud  purchafers  •,  fo  that  a 
voluntary  conveyance  to  the  king  is  as  much  void  againft  a  fubfe- 
quent  purchafer  for  a  valuable  confideration,  as  in  the  cafe  of  a 
common  perfon. 
zinft.  169.        Bound  by  the  ftatute  Weji.  i.  (3  Ed.  i.)  c.  5.  that  none  ftiall 
4 Mod. 207.  (lifturb  elections  upon  pain  of  great  forfeitures, 
ainft.  141.        Bound  by  the  ftatute  of  Alarlbridge^  (52  H.  3.)  c.  22.  that  none 
Show.  Rep.  j^gy  diftraiu  his  freeholders  without  the  king's  writ. 

4Mod. 20-.  ^y  ^"^  "^^  of  parliament  22  Car.  2.  c.ii.  the  parifties  of  St. 
Show.  Rep.  Michaelf  Wood-Jireety  and  St.  Mary,  Staining^  in  London^  were 
3o8.Croke's  y^Ited  and  eftabliftied  as  one  parifli  church  •,  and  it  was  provided, 

c^ic     ^t  the 

end  of  the  that  the  firft  prefentation  ftiould  be  made  by  the  patron  of  fuch  of 

v.aie  it  is  the  faid  churches,  the  endowments  whereof  were  of  the  greateft 

faid,  tnat  ^aluc  ;  the  king  was  patron  of  St.  Mary,  Stawing  (of  far  lefs  value), 

twoiaftances  and  a  common  perfon  patron  oi St.  Alicbael,  Wood-Jireet,  who  pre- 

in  London  fented  Mr.  Crooke;  on  a  caveat  entered  againft  the  inftitutldn,  it 
where  under  determined  by  civilians,  by  the  advice  of  lawyers  at  Do£lors- 

colour  of  ,  •      n  •  1     •        1  /r  •  j       •  t 

thisprero-  Commons,  that  this  ftatute  tnough  in  the  affirmative,  and  without 

gative  th3  any  negative  words,  extended  to,  and  fo  far  bound  the  king,  as  to 

fentee  wa^"  ^Icprive  him  of  any  preference  he  might  have   by  his  prerogative, 

preferred;  35  in  cafcs  where  his  intereft  is  intermixed  with  others;  and  that 

but  this  is  the  a<S  of  parliament  giving  a  new  eftate  to  the  king,   and  pre- 

b^en^donrby  f^ribing  the  manner  of  enjoyment,  the  method  hmited  mull;  take 

jefferies,  place  of  the  king's  prerogative. 

and  never  contefted. 

Blow.  240.         But,  as  a£ts  of  parliament  are  to  be  conftrued  according  to  the-^ 
*^Co'  ^^^*    fubjecl-matter,  and  not  to  be  extended  further  than  the  intention 
Moor,  540.    of  the  legiflature  ;  hence  in  variety  of  cafes  we  find  it  determined, 
that  general  words  in  an  a6t  fhall  not  ouft  the  king  of  his  prero- 
gative. 
Lit.  ^  140,        As,  on  the  ftatute  quia  emptores  terrarum,  which  enafts,  that  ucne 
puiw'afo'  ^^^^  °^'^"  ^^"^^  ^"A  '^  ^^^^  ofkinifelf;  yet  it  is  held,  that  the  king 
II  Co.  t%.    may  give  lands  in  fee  to  hold  in  frankaimoigne  or  other  fervices. 
b. 

Plow.  240.  So,  the  1 2  f.  Mag.  Cha.  which  provides,  quod  communia  placita 
b.  244.  a.  jjQ^^  fequantur  curiam  nojiram  fed  teneantiir  in  aliquo  certo  loco,  does 
"  ^'^    ■  ■  not  bind  the  king;  but  that  Jhe  may  bring  an  action  of  debt  or 

quart  impedit  in  B.  R. 
Plow. 240. a.       So,  of  the  ftatute  i^ej}.  2.  (13  Ed.  t.  JIat.  i.)  c.  17.  which  pro- 
vides, that  where  divers  inheritances  by  knight's  fervice  defcend, 
quod  ille  dominus  de  catero  habeai  maritagium  de  quo  antecejfor  fuui 
prius  fuerit  Jeoffat. 

1%  ,  Not 
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Not  bound  by  the  ftatute  of  Marlhr'idge  (52  H.  3.),  <:,  p. ;  but  a/I  P]ow.24o.b. 
coparceners,  in  refpeft  of  the  lands  defcended  on  them,  muft  each 
of  them  do  fervice,  as  before  the  making  of  the  ftatute. 

Not  bound  by  the  ftatutes  of  (a)  limitation,  nor  by  the  ftatute  of  11  Co.  6S. 
Wejim.  2.  (13  Ed.  i.  JJaf.  I.)  c.  5.  which  makes  a  plenarty  for  fix  ^^^-  ^44- 
months  a  good  plea.  loS. 

(a)  I^ide  3  Inft.  iSS.  [Though  the  crown  is  net  bound  by  the  ftatute  of  limitations,  yet  a  grant  may  be 
prefumed  from  great  length  of  poileinon.  It  was  fo  done  in  the  cafe  of  the  Corporation  of  Hull  v.  Horner, 
Cowp.  102.  :  not  that,  in  fuch  cafes,  the  court  really  think  a  giant  has  been  made,  becaufe  it  is  not  pro* 
bable  a  grant  fliould  have  exifted,  without  i:s  being  upon  record;  but  they  prefume  the  fa(5t,  for  the 
purpofe  and  from  a  principle  of  quieting  the  poffelhon.     Per  Lord  Mansfield,  Cowp.  215.I 

Nor  by  the  ftatute  27  E,  i.  [Jtat.  i.e.  4.)  which  gives  the  trial  11  Co.  6S. 
by  nifi  prius  in  the  country. 

Neither  the  ftatute  merchant,  thofe  concerning  the  ftaple,  the  Jon.  203. 
ftatute  of  frauds,  nor  thofe  relating  to  bankrupts,  extend  to,  or  ^^°-  ^^^ 
bm^d  the  kmg.  j^,.  p,_  ^r 

There  are  alfo  ftatutes,  which,  as_  my  Lord  Hchart  fays,  were  Hob.  126. 
made  to  put  things  in  an  orderly  form,  and  to  eafe  a  fovereign  of 
labour,  but  not  to  deprive  him  of  povv^er,  which  cannot  be  faid  to 
bind  the  king. 

As  the  27  H.  8.  c.  27.  which  enafis  that  all  grants  concerning  Dyer,  50. »; 
the  court  of  augmentations  (hould  be  under  the  feal  of  that  court  j 
yet  grants  under  the  great  feal  have  b'een  held  good. 

So,  the  ftatute  25  H.  8.  c.  21.  which  directs  the  manner  of  grant-  Hob.  145, 
ing  difpenfations,  though  it  fays  that  difpenfations  Ciall  not  other- 
wife  be  granted  ;  yet  the  king's  power  is  not  thereby  reftrained, 
but  that  by  virtue  of  his  prerogative  he  may  grant  them  as  before. 

So,  on  the  ftatute  28  //.  8.  f.  15.  for  the  trial  of  piracy  by  com-  Dyer,  225. 
miffion,  it  hath  been  held,  that  the  trial  may  be,  though  the  Chan-  ^^^-  H^. 
cellour  does  not  nominate  the  commiffioners,  as  that  a£l  appoints. 

So,  on  the  ftatute  9  E.  i.Jlat.  2.  that  the  queen  may  make  llierifFs  Dyer,  303. 
V/ithout  the  judges. 

So,  on  31  if.  6.  f.  5.  the  office  of  alnage  was  granted- by  the  Hwb.  14S. 
queen,  without  the  bill  of  the  treafurer;  and  held  good. 

By  a  private  act  of  parliament  i  Jam.  2.  the  parifa  of  St.  James  Show.  P.  C. 
was  taken  out  of  the  parilh  of  St.  Martin.,  and  made  an  indcpend-  ^^^;  . 

•n  1      •  -,11  in  1  -r>        cr-      •/•  4  Mod.  2CO. 

cnt   parilh;  and   it  was  provided  by  the  itatute,  that  Dr.  i^?;?/?;;,  2  saik.  540. 
the  then  vicar  of  St  Mari'ut's,  ftiould  be  the  firft  re£lor  of  St.  pi.  2. 
%?;;^j's  pariiln  and  that  the  patronage  of  the   advowfon  fnould  ShDw.  Rep. 

1  c^         ■  J         •     413*  44^* 

belong  to  the  Bifliop  of  London  and  the  Lord   jermin,   clternis  ^f^^. 
vicibus;  the  firft  rector,  after  vacation  by  Dr.  Tenifon,  to  be  pre-  z^^f'  377- 
fented  by  the  Bifhop  oi London,  and  the  next  by  the  Lord  Jerrain  ^j"'j^a 
and  his  heirs,  and  fo  on.     Dr.  Tenifan  was  promoted  to  the  bifhop-  -  3,  s.  c. 
rick  of  Lincoln,  by  which  the  church  of  St.  James  became  void  ;  Lev.  Ent. 
and  it  was  adjudged,  that  although  it  was  by  the  ftatute  exprefsly  ^^^^^  ^cc. 
appointed,  that  theBiftiop  oi London  (hould  prefent  upon  the  avoid-  j^o,  301. 
rnce,  yet  the  ftatute  defigned  only  to  direcl  the  methods  and  turns  '-"^''^•3'i; 
between  the  patrons,  and  not  to  exclude  the  king  of  his  preroga-  pi  \/^^''* 
tive  ;  and  although  this  was  a  church  newly  erected,  yet  the  king  Holt,  ';S5. 
having  the  prerogative  to  prefent  to  all  churches  where  the  in-  p^-  ^•'^f' 
cumbent  is  promoted,  Ihall  have  it  in  this  church  vvnen  it  is  Q„,e„,  and 

Cre£led.  Eilhop  of  London,  and  Dr.  Biich. 

VOL.V.  Oo  '    6.  That 
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6.  That  no  Laclies  can  be  imputed  to  hlin  ;  and   therein,  of  thi 
ISlaxim,  Nullum  Tewpus  occurrit  Reg'- 


plow. 


Stamf.  Pre-  From  the  prefumptlon  that  the  king  is  daily  employed  in  the 

33-  weii;hty  and  publick  affairs   of  government,   it  hath  become  an 

Co.'zS?  eftabhlhed  rule  at  common  law,  that  no  laches  fliall  be  miputed  to 

jon.  79.  him,  nor  is  he  any  way  to  fiiffcr  in  his  interefts,  which  are  certain 

^VirT^'  and    permanent  ;  and    this  his   privilege  {a)  quod  nullum    tcmpus 

t\hu%  '3  non  occurrit  regiy  has   been   confiriTaed  by   the  ftatute  de  prarogativa 

ticrmiendbus     fCgiS. 

jUra  f<ji"ve- 

r'uir.t,  15  a  rule  for  the  fubjecl ;  but  nullum  tM!f>us  occurrit  reg],  is  the  king's  pl?a ;  for  there  is  no  reafoji 

that  he  fhould  fuffer  by  the  Dcgligente  of  his  olhcers^or  by  their  compacts  or  combinations  with  the  ad- 

Verfe  party.     Hob.  347. 

Lit.  §  i7'.5.        Hence  it  was  held,  that  if  the  king's  viilein  had  purchafed  land, 
Co.  Lit.        jj^^j  aliened  before  entry  by  the  king,  yet,  upon  office  found,  the 
king  might  have  entered,  quia  nulluin  tempus  occurrit  regi ;  though 
it  was  otherwife  in  the  cafe  of  a  common  perfon. 
Co.Lit.  194.       So,  ill  a  writ  of  right  of  advowfon  brought  by   the  king,    the 
tenant  ihall  not  tender  the  di  inar\^  becaufe  nullum  tempus  occurrit 
regi ;  and  therefore  the  king  fljall  allege,  that  he  or  his  progenitor 
was  feifed  without  fhewing  any  time. 
Co.  Lit  So,  an  adlion  of  account  lay  at  common  law  againfl:  the  execu- 

^°    '  tors  or  adminiftrators  of  the  king's  debtor  or  receiver;  for  being 

fuppofed  buiied  and  employed  in  the  weighty  affiirs  of  the  king- 
dom, it  was  not  thought  reafonable  that  he  fhould  fufFer  in  his 
treafure  by  an  omiHion   occafioned   perhaps  byfuch  his  attend- 
ance. 
Co.  Lit.  For  this  reafon  it  is  that  there  can  be  no  occupant  againft  the 

*'*    ■     •     king  ;  fo  that  if  the  king  grants  lands  to  //.  for  the  life  of  B.y  and 
B.  dies,  no  man  by  his  entry   can  gain  iiimfelf   a  title  againil 
the   king ;  though   it  was  otherwife    in  the  cafe  of  a  common 
perfon. 
Co.  Lit.  57.       So,  there  can  be  no  tenant  at  futrerance  againft  the  king  ;  but  he 
who  holdeth  over  is  an  intruder,  becaufe  no  laches  can  be  imputed 
to  the  kinj?  for  not  enterincr. 
Bro  tit.  Dif-       Therefore,  if  the  king  be  feifed  in  fee  of  the  manor  or  B.^  and 
feifin  (4}.      ^  ftrangcr  ereft  a  fliop  in  a  vacant  plot  of  it,  and  take  the  profit 

Hob.  T,iz.  r  •         •   1  •  11-  1      r  1       1  • 

Roll.  Abr.    ^^  1^  without  paymg  any  rent  to  the  kmg;  and  after  the  knig  grant 

*59.  over  the  manor  in  fee,  and  the  llranger  continue  in  the  fliop  and 

occupy  it  as  before,  this  is  no  dlircilin ;  for  the  firft  entry  of  the 

ftranger  was  no  difieifm,  but  an  intrufiou  on  the  king's  pofleffion; 

for  that  the  king's  title  appearing  on  record,  the  entry  in  pais, 

which  is  not  an  a6t  of  equal  notoriety,  will  not  diveft  it  out  of  him  : 

if  then  the  king  is  not  diffeifed,  his  conveyance  of  the  freehold  is 

good,  and  the  grantee  is  feifed  by  virtue  of  it ;  and,  confequently, 

cannot  be  faid  to  be  diffeifed  by  the  ftranger  who  has  made  no 

entry  on  him  after  the  king's  conveyance,  but  only  continued  the 

old  interell  which  he  had  before  the  grant ;  and  fo  remains  an 

intruder  fliU,  and  liable  to  an  a<^ion  of  trefpafs  or  ejeilment 

Tor  it. 

A  per- 
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A  perfon  cannot  be  indicled  on  the  ftatutes  agalnft  forcible  Co.  69. 
■sntries  for  entering  into  the  king's  pofleliions,  becaufe  he  cannot  ir','"";'"' 
be  diiTeifed.  ^''^'  ■'"' " 

A  defcent  cad  is  no  plea  agalnft  the  king,  nor  does  it  take  away  Pijw.243  a. 
his  right  of  entry.  2L-on.ji. 

If  the  king's  goods  become  wreck,  the  lord  of  the  manor  can-  iin?j.  i6S. 
not  take  them,  but  the  king   may  claim  them  after  the  year  and  ^^^"•'*  ^4-3' 
the  day  ;  for  this  reafon,  that  he  is  fuppofed  employed  in    the 
pubiick  affairs,  and  therefore  no  lapfe  of  time  Inall  injure  him. 

For  this  reafon  the   lord  of  the  manor  cannot  take  the  king's  49E.3.  4. 
beafts,  as  Ilrays ;  as  alio  that  this  privilege   of  waifs  a::d  ftrays  is  l^"t'iefi,^i. 
derived  from  the  crown,  and  cannot  be  fuppofed  to  extend  fartlieir 
tlian  a  liberty  to  take  the  goods  and  cattle  of  a  common  perfon. 

If  ?.  grant  be  rhade  to  the  king  of  the  next  avoidance  of  a  living,  Plow.  243. 
and  a  ftranger  upon  the  death  of  the  then  Incumbent  prefent,  and  ^' 
his  prefentee  continue  in  frx  months,  and  die,  yet  the  king  may 
prefent  another,  quia  indium  tcmpus  occurrlt  regi.  So,  if  a  grant 
had  been  made  to  the  king  of  all  fuch  prefentments  as  fliuuld 
happen  within  twenty  years,  and  in  the  t^'enty  years  there  happen 
ten  prefentments  which  are  filled  up  by  a  ftranger,  yet  the  king 
fhall  prefent  to  them  over  again. 

If  the  king  be  patron  of  a  church,  and  he  omit  to  prefent  within  Bro  title 
fix  months,  the  ordinary  cannot  prefent  for  the  lapfe,  but  is  only  P«''<^ntnient 
to   fequeftcr  the  profits,  and  ferve  the  cure  till  the  king  thinks  jncumb!"'^* 
proper  to  prefent;  but  if  in   this   cafe  the  ordinary  collate  his  118. 
clerk,  and  afterwards  the  king   prefent,  the  clerk  fo  collated  can- 
not be  turned  out  without  a  ajiare  impfdit. 

If  the  king  prefehts  to  a  church,  and  his  clerk  is  admitted  and  7^.  4. 52* 
iriftituted,  yet  the  king  may  before  indudLioa  repeal  and  revoke  ^}l''^^'°' 
his  prefeniatlon  ;  and  it  is  held  in  this  cafe,  that  the  prefenting  [»  Hutto 
another   is  a  repeal  in  law,   without  any  other  notice   to    the  f'ceihcfs- 

y-  ,    s  coiid  pre- 

ordmary(.z).  fenc-.f.on  of 

all  fufpicion  of  being  obtained  by  fraud  in  deceit  of  the  Icing,  It  is  proper  that  it  fiioulJ  make  tr.^itU  men- 
tion of  the  lirll  prefentation.     Gibf.  795.     W'atf.  c.  20.] 

So,  where  a  title  by  lapfe  comes  to  the  king,  if  the  king  doth  Leon.  156. 

r  11-  r  •       •     fi-  1  1        i  •  1         Wright  V. 

prelent,  and   his  preientee  is   mltituted,  yet  the  king  may  revoke  ymro.-.  of 
his  prefentation,  and  fo  null  the  inftitution  at  any  time  before  his  Norwich, 
clerk  is  inducted  ;  or,  if  his  clerk  be  inftituted  upon  fuch  title,  and 
die  before  his  induction,  the  king  may  prefent  another,  his  turn 
not  being  ferved  by  the  inftitution  only  of  his  clerk. 

But,  though  the  king  may   remove  the  patron's  or  ftranger's  -Co.  2S. 
clerk  that  comes  in  upon  his  lapfe,  yet,   if  fuch  clerk  happens  ^j^'^^j'g 
to  {b)  die  incumbent  of  the  church  before  the  king  doth  prefent,  cro.  Eiiz." 
the  king  hath  loft  the  advantage  of  the  lapfe,  and  (hall  not  prefent  44-  Cv», 
afterwards,   or  remove  the  patron's  fecond  prefentee,  becaufe  the  J^^-,'  as- 
king is  to  have  but  orie  turn,  and  that  the  next ;  and  if  the  law  Hetiey,  125. 
fnould   be  otherwife,   the  king,  by    fufFering  divers  ufurpations  Buif.  2.-?. 
upon  his  lapfe,   might  even  difniherit  the  very  patron ;  and  the  pj^^^J'To!* 
rule  nullum  tempus  occurrit  regi,  is  not  to  take  place  where  the  king  ^^^  q^^  jf 
is  limited  to  a  time  certain.  the  ch.irch 

bccggiei  vcid  by  leCgi.atiun  w  4€priyat!';r.,  unl-^fs  fuch  icfignation  were  by  fraud  «r  cavin.  Cro.  Jzi- 1 1 6 
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Owen,  S9.  4  Leon.  Cafe  351*.———*  By  ftat.  9  G.  3.  c.  16.  (which  Is  called  the  Nullum  tempus  aftj 
and  was  brought  into  parliament  by  Sir  Geo.  Saviile)  the  king  {hall  not  fue,  Sec.  any  perfon,  &c.  for 
any  lands,  &c.  (except  liberties  and  franchiles),  or  any  title  which  has  not  lirll  accrued  within  fixty 
years  before  the  cominencement  of  fuch  fuit,  unlefs  he  has  been  anfwered  the  rents  within  that  time,  or 
they  have  been  in  charge,  or  flood  irjuper  of  record,  and  the  fubjedl  fhall  quietly  enjoy  aaainft  the  king, 

and  all  claiming  under  him,  by  patent,  &c. This  extends  not  to  effaces  in  reverlion,  or  remainder,  or 

limited  eflates. Thefe  lands  /hall  be  held  on  the  ulual  tenures,  &c. Ufual  fee-farm  ren-s  con- 
firmed.——Putting  in  charge,  ftanding  infupsr,  &c.  good  only  when  on  verdidl,  oemurrer,  or  heuing, 
the  lands,  &c.  have  been  given,  adjudged,  or  decreed  to  the  kiog.  [And  prefcripticn  is  now  p'.e.dable 
againfl  the  crown  even  in  the  cafe  of  franchifes  and  offices ;  for  by  flat.  32  Geo  3.  c.  58.  fix  years' 
polTeffion  of  a  corporate  office  gives  the  corporator  a  prefcriptive  title  upon  an  information  in  the  nature 
of  a  quo  luarranto,  exhibited  by  the  attorney-general  or  other  officer  on  the  behalf  of  the  crown,  by 
virtue  of  any  rojal  prerogative,  or  otherwife.  Neither  is  it  competent  to  the  crown  to  queftlon  any  de- 
rivative title,  where  the  perfon  from  whom  it  is  derived  was  in  exercife  de  fjElo  of  the  office  or  franciiife^ 
in  virtue  of  which  he  communicated  the  title  for  a  like  period  of  fix  years.] 

7.  Of  his  Prerogative  in  his  Suits  and  Proceedings  in  Courts  of 

Judice. 

Thel  Dig.  [The  king,  though  the  chief  and  head  of  the  kingdom,  may 
1. 1,  c.  3.  redrefs  any  injuries  he  may  receive  from  his  fubje6ls  by  fuch 
jRol'l.Abr.  iif^3^  common  law  a6tions  as  are  confident  with  the  royal  prero- 
373.  gative  and  dignity.     He  may  too  fue  in  Chancery  for  a  matter  in 

equity, 
a  Ley.  82.         A  declaration  for  the  king  ought  regularly  to  be  in  the  name  of 
his  attorney-general  •,  though  where  it  was  in  the  name  of  the 
king  himfelf,  viz.  coram  domino  rege  'ue7nt  dominusreXy  it  was,  upon 
demurrer  for  this  caufe,  adjudged  good. 
)  Bl.Com.         But  the  more  effeclual  means  of  aflevting  the  rights  of  the  crown, 
>5^-  and  redrelTrng  its  injuries,  are  thofe  which  are  obtained  by  the  pre- 

rogative modes  of  procefs.  Such  is  that  by  inquifitlon  or  inquefl  of 
office  :  which  is  an  inquiry  made  by  the  king's  officer,  his  ffieritF, 
coroner,  or  efcheator,  v'u-tute  officii^  or  by  writ  fent  to  them  for  that 
purpofe,  or  by  commiffioners  fpecially  appointed,  concerning  any 
matter  that  entitles  the  king  to  the  poflcffion  of  lands  or  tenements, 
goods  or  chattels.  This  is  done  by  a  jury  of  no  determinate  num- 
ber ;  being  either  twelve,  or  iefs,  or  more. 
Stamf.  Fr.  Stamford  lays  it  down,  that  in  all  cafes  where  a  fubjecSl  flinll  not 
55*  •»•  have  poffeffion,  in  deed  or  in  law,  without  entry,  the  king  will  not 

be  entitled  without  office  found,  or  other  matter  of  record. 
Jhid.  As,  if  the  king's  tenant  aliens  in  mortmain,  or  without  licence, 

the  king's  title  mud  be  found  by  office. 

Sembl.  Lev.  go,  if  the  king  claims  upon  a  forfeiture,  or  f^)  a  condition 
1  R.  Cro.       11  °  ^  f         \   J 

Car.  173.      broken. 

Sir  W.  Jon,  78.  217.         (A)  Sav.  70.    2R0.  215. 

Stamf.  ubi  So,  if  the  king  claims  the  lands  of  an  idiot,  lunatick,  Uc.y  the 
Jufra,  perfon  ought  to  be  found  an  idiot,  ^r.  by  office. 

Jbid.  So,  if  he  claims  the  year,  day,  and  wade,  of  a  felon  attainted, 

or  the  temporalties  of  a  bifliop  for  a  contempt. 

E»v.  8.  So,  if  he  claims  a  freehold  or  inheritance  as  forfeited  for  a  con- 

tempt. 

Attorney-          So,  if  he  claims  as  forfeited  to  the  crown,  chofes  en  aBion,  whicK 

General  v.     belonged  to  an  alien  enemy.     And  in  fuch  cafe,  a  peace  before 

^^\^,zl'-j.    the  inquifition  taken,  difcharges  the  forfeiture, 
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Thefe  inquefts  of  office  were  devifed  by  law,   as  an  authentick  3  bi.  Com. 
mejns   to  give  the   king  his  right  by  folemn  matter  of  record  j  259. 
without  which  he  in  general  can  neither  take,  nor  part  from  any  ^  t^^*'  ^^ 
thing.     For  it  is  part  of  the  liberties  of  ii//^^/rjW,  and   greatly  for  'i^'stat!" 
the  fafety  of  the  fubjeft ;  that  the  king  may  not  enter  upon,  nor  34  E- 3. 
feize  any  man's  pofleirions,  upon  bare  furmifes  without  the  inter-  *^V'J' 
vention  of  a  jury.     And   althougli  a  defendant  is  liow  permitted  c.  13'. 
to  traverfe  thefe  inquefts  (a),  and  therefore  they  are  not  conclufive  23  H.  6. 
e\»idence,  yet,  as  the  legiflature  has  direfted  (b),  that  inquifitions  '"g^"  'u'g* 
Chall  be  taken  publickly  and  in  an  open  place,  and  has  empowered  c.  2. 
every  one  to  give  evidence  openly  before  the  inqueft,  the  court   (0  ^^'^ 
will  [c),  in  fome  cafes,  order  reafonable  notice  to  be  given  of  the  d'w  ^iVer 
iffuing  of  fuch  commifllon.  269.' 

Where  an  eftate  is  given  to  an  alien,  or  in  trufl:  for  an  alien,  Attomey- 
thougli  fuch  ellate  doth  not  a6tually  veil   in  the  king,  until  an  ^^"f"^'  ^* 
ofBce  is  found,  yet  he  hath  before  oilice  found  fuch  a  right  to  it,  Park!i44. 
as  will  entitle  him  to  the  afTiflance  of  a  court  of  equity  to  enforce 
a  difcovery  of  the  fact  of  alienage. 

If  the  oihce  be  found  againft  the  king,  a  melius  inquirendum,  or  Stou^hter's 
farther  inquiry   under  the  former  commifllon,  may  be  awarded,  "fe,  S  Co. 
But  in   good  difcretion  no  melius  inquirendum  fhall  be  awarded  in  ^^,  "   ^^^ 
fuch  cafe,  without  fight  of  fome  record,  or  other  pregnant  matter  Duplets, 
for  the  king,  to  fliew  the  former  was  mlftaken.     And  by  pregnant  2.  Vez.555. 
matter  for  the  king,  is  meant  matter  pregnant  with  evidence  of  i„ql-^e'„'du„t 
the  king's  right.  is  grantabie 

Only  on  the 
psrt  of  the  crDwn,  and  is  given,  becaufe  the  crown  cannot  traverfe,  as  the  fubjeil  can,     3  Atk.  6. 

But,  if  the  melius  inquirendum  be  found  againft  the  king,  he  is  Stoughter't 
thereby  precluded  fron\  having  another  melius  inquirendum;  for  if  ^^'^'  ''^* 
this  were  allowed,  it  would  lead  to  infinity,  for  by  the  fame  reafon 
that  he  might  have  a  fecond,  he  might  have  them  without  end. 
However,  if  the  firft  writ  of  melius  inquirendum  were  repugnant 
in  itfelf,  if  it  did  not  give  authority  to  find  fuch  an  office  as  was 
found,  as,  where  the  writ  was  to  inquire,  whether  at  the  time  of 
the  death  of  a  perfon  who  died  in  the  reign  of  Queen  Elizahethy 
the  manor  of  O.  was  holden  of  the  lord  the  king  that  now  is, 
another  writ  of  jnelius  inquirendum  may  be  awarded. 

If  the  king's  title  be  found  to  lands  and  tenements,  the  king  fliall  Stp.mf.  Pr. 
be  in  pofleffion  by  the  office  only  without  feizure,  if  the  pofleflion  53^^^S4'_  ^^ 
be  vacant,  or  if  the  title  be  found  to  a  local  office,  or  of  which  ^co.  ssia! 
continual  profit  may  be  taken. 

But,  if  the  king's  title  be  found  by  office  to  an  Incorporeal  in-  900.95.  k. 
heritance,   (as,  an  advowfon,  l^c.)  the  king  fhall  not  be  in  pof- 
feffion- before  feizure  ;  for  if  the  king,  after  office,  prefents,  the 
defendant.  In  a  quare  impedit  may  traverfe  the  king's  title  without 
traverfing  the  office. 

And  in  all  cafes  where  a  common  perfon  Is  put  to  his  a£lion,  gCo.i'^.b. 
there,  upon  an  office  found,  the  king  Is  put  to  his  fc  ire  facias  ;  for    ""^^* 
an  office  entitles  the  king  to  an  adtlon  only,  and  not  to  an  entry. 
But,  where  a  common  perfon  may  enter  or  feize,  there,  an  office 
without  difcire  facias  ihall  fuffice  for  the  king. 
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Stamf.Pr.         If  the  king  do  not  feize  within  a  year  and  a  day  after  office 

5+-  ^-  found,  he  ought  to  have  2.  fcire  facias  before  feizure. 

Jd.  56.  a.  But  no   ollice  is  necefTary,  if  the  king's  title  appears  by  other 

matter  of  record. 
Id.  54,.  a.  80,  if  a  poiTeffion  in  law  be   call  upon  the  king,   no   office 

4C0. 5S.      is   necelfary,  but  the    king    may  feize  without  it.     As,   if   the 
Q^CoJo'.  b.  ting  has  a  title  by  defcent  in  remainder  or  reverter  ;   for  the  free- 
hold is  call  upon  him  by  law.      So,  if  he  is  entitled  by  efcheat ; 
or  is  entitled    to    the   temporalties    of  a  bilhop  in   tlie  tmie    of 
vacation. 
Sav.  ?.  So,  where  the  king  ought  to  have  chattels  or  profits  of  lands  for 

s  Ventr.        ^  contempt,  he  may  feize  without  office  ;  as,   upon  an  outlawry 
*^°"  the  goods  pf  a  prior  alien.     So,  in  the  cafe  of  fimony  the  king 

{hall  prefent  without  office.  So,  he  ffiall  nominate  to  an  office 
void  hyj?.  5  ^  6  Ed.  6.  c.  16. 

And  byy?.  33  ii/.  8.  c.  20.  in  cafe  of  attainder  for  high  treafon, 
the  king  fhall  have  the  forfeiture  inflantly,  \vithout  any  inquifitioii 
of  office. 
2BI.  Conp.        Another  prerogative  procefs  is  an  information,  hied  in  the  Ex- 
^^*'  chequer  by  the  Attorney-General.      This  is  a  method  of  fuit  for 

recovering  m.oney  or  otlier  chattels,  or  for  obtaining  fatisfatlion  in 
damat^es  for  any  perfoiial  wrong  committed  in  the  lands  or  other 
po{|~effions  of  the  crown.  It  diffiers  from  an  information  filed  in 
the  court  of  King's  Bench,  in  that  this  is  inftituted  to  redrefs  a 
private  wrong,  by  which  the  property  of  the  crown  is  afle£led, 
that  is  calculated  to  puniffi  fome  publick  wrong,  or  heinous  mif- 
^emeanour  in  the  defendant. 

The  mofl  ufual  informations  are  thofe  of  vitrujion  and  debt :  in- 
tritfion,  for  any  trefpafs  committed  on  the  lands  of  the  crown,  as, 
by  entering  thereon  without  title,  holding  over  after  a  leafe  is  de- 
termined, taking  the  profits,  cutting  down  timber,  or  the  like  \ 
and  debty  upon  any  contraft  for  monies  due  to  the  king,  or  for 
any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal 
ilatute. 

'!|?here  is  alfo  an  information  in  rem,  when  any  goods  are  fup- 
pofed  to  become  the  property  of  the  crown,  and  no  man  appears 
to  claim  them,  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  treafuix-trove,  wrecks,  waifs,  and  eftrays,  fcized 
by  the  king's  officer  for  his  ufe.  Upon  fuch  feizure  an  informa- 
tion was  filed  in  the  Exchequer,  and  thereupon  a  proclamation  was 
^^ade  for  the  owner  (if  any)  to  come  in  and  claim  the  effisdls  5 
and  at  the  fame  time  there  iflued  a  commiffion  of  appraifement  to 
value  the  goods  In  the  officer's  hands  :  after  the  return  of  which, 
and  a  fecond  prcclamation  had,  if  no  claimant  appeared,  the  goods 
were  fuppofed  derelicl:,  and  condemned  to  the  ufe  of  the  crown. 
And  when,  in  later  times,  forfeitures  of  the  goods  themfelves,  as 
well  as  perfonal  penalties  on  the  parties,  were  inflicted  by  a£l  of 
parliament  for  tranfgreffions  againft  the  laws  of  the  cuftoms,  and 
excife,  the  fame  procels  was  adopted  in  order  to  fecure  fudi  for- 
feited goods  for  the  publick  ufe,  though  the  offender  himfelf  had 
ercaDcd  the  hand  oi  jullice. 
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An  information  of  intntjion  is  in  the  nature  of  a  trefpafs  qvare  Sav.  4S. 
daufum  fregit.     It   may  be  general  therefore,  that  the   king  was 
feifed  of  certain  lands,  without  defcribing  the  particular  fpecies 
or  quantity.     80,  on  the   other  hand,  it  is  fufficient  for  the  de-  Semb.  Mo. 
fendant  to  plead  only  fo  much  as  fhews  that  he  has  title  to  the  37o-  S/^* 
poflefTion  :  as,  where  the  defentlant  fhewed,  that  fhehad  a  jointure 
of  a  third  part,  without  anfwering  to  tlie  refulue  ;  for  by  that  (he 
had  the  poircffion  of  the  whole  in  common  with  the  king. 

At  common  law,  upon  an  information  for  intrufiotiy  the  king  by  Dy.  25S.  b. 
his  prerogative  might  put  the  defendant  upon   fliewing  his  title  4init  116. 
fpecially.     And,  if  he  pleaded  not  guilty^  he  fliould   be   imme-  pielji-a."'' 
diately  put  out  of  his  pofieiTion  :  for  that,  regularly,   the   king's  Sav.  6S. 
title  appeareth  of  record,  and  therefore  the  defendant  may  take 
knowledge  thereof,    and  the    ratlier,  for  that   in  every  informa- 
tion of  mtnijion  it  is  fpecified  of  wliofe  poflelTions  the  lands,  i5V, 
were. 

If  the  defendant  (hews  an  infuOicient  title  in  form,    the  attor-  Dy.  23S.  b» 
ney-general    may  demur :  but   if  the    attorney-general   in    fuch 
cafe  do  not  demur,  but  join  ifluc  on  a  fa£l  alleged,  which  is  found 
againll   him,  he   ihall  not  afterwards  take  advantage  of  the  de- 

fea. 

By  ^.  21  J.i,  I.  c.  14.  if  the  king,  or  thofe  claiming  under 
him,  or  thofe  under  wliofe  title  the  king  claims,  have  not  been  in 
poffeiTion,  or  received  the  profits  within  twenty  years,  the  defend- 
ant may  plead  the  general  ifliie,  and  ihall  not  be  oulled  of  his  poi- 
fefiloi),  till  the  title  be  found  or  adjudged  for  the  king. 

If  the  plea  allege  feveral  fa6ls,  the  king  by  his  prerogative  may  Sav,  19. 
traverfe  them  all,  though  a  common  perfon  ought  to  traverfe  but 
one. 

So,    if    the    plea  allege   a   title,  wliich    avoids  the  polTeflion  Sav. 65. 
in    the    king    fuppoled    by  the  information,  the  king  needs  not 
maintain  the  information,  but  may  traverfe  the  title  alleged  by  the 
plea. 

And  it  is  fuflicient,  if  the  king,  by  his  replication,  traverfes  fo  ili'd^ 
much  of  the  title  as  encounters  the  information,  without  anfwer- 
ing  the  whole  title  alleged  by  the  defendant  :  as,  if  to  an  informa- 
tion for  intrufion  in  the  moiety  of  a  manor,  the  defendant  fays,  A. 
was  feifed  of  the  whole,  and  died  feifed,  by  which  there  was  a  de- 
fcent  to  the  defendant ;  it  is  fufficient  to  traverfe,  ahfciue  hoc,  that 
he  died  feifed  of  fuch  moiety. 

After  judgment  in  an  information  for /«/r«/?o//,  execution  (hall  Sav.  35. 
be  fometimes  by  injunction  ;  or  it  may  be  by  amoveas  tnannm  :  and  ^Z''*''-  'i'^^* 
thereupon  every  party  to  the  information,  or  claiming  under  him, 
fliall  be  removed  from  the  pofleiTion.     But  a  ftranger  to  the  in- 
formation fiiall  not  be  debarred  of  his  entry  ;  for  no  judgment  of" 
feifin  is  given,  nor  does  an  habere  facias  fejfinafn  go.] 

As  the  king  is  the  fountain  of  juflice,  and  all  courts  of  jufiice  Co.  Lit. 
derive  their  authority  from  him,  lience  he  is  fuppofed  to  be  always  Jj^^nf^i^  '^^* 
prefent  in  court  •>  and  therefore  it  hath  become  an  eftabliflied  (68). 
principle  of  law,  that  the  king  cannot  be  nonfuic  in  any  adlion  or  Sav-  56, 
i,nforma:ion  iu»  which  he  is  fole  plaintiff. 

O  o  4  But 
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Co.  Lit.  But  it  feems  that  any  informer  qui  tnm^  or  plaintifF  in  a  popular 

s^Roli.  Rep.  a^ion,  may  be  nonfult,  and  thereby  wholly  determine  the  fuit,  as 
33  j-,6.       well  in  refpe6l  of  the  king  as  of  himfelf*. 

*  But  the  king  may  afterwaids  proceed  for  hi?  share  of  th?  penalty,  in  the  ufual  way,  as  if  no  fuch  fuic 
had  been  inftituted,  provided  the  profecution  is  commenced  in  due  time. 

Co.  Lit.  Alfo    the   king's    attorney -general  may  enter  a  mile  frofequt^ 

^.39-  which  has  the  effeft  of  a  nonfuit  to  any  information  or  adioa 

silkfzr."      brought  by  the  king  only. 

pi.  II.  like  point,  where  it  is  faid  by  the  Ch.  J.  that  the  crown,  not.vithftanding  a  nolle  frof.^ui,  may 
award  new  procefs  upon  the  fa-ntie  indidlmant. 

Vent.  35.  In  an  information  for  extortion,  iffue  was  joined,  and  the  day 

"^^Be^fon^  the  jury  were  returned,  the  king  fent  a  writing  under  his  fign 
manual  to  Sir  Thomas  Fanpaiv  clerk  of  the  crovv^n,  to  enter  a 
ceiTer  of  profecution  ;  Tind  Palmer,  attorney-general,  affirmed,  that 
the  king  may  fbay  proceedings  ;  yet  notwithftanding  the  court 
proceeded  to  fvvenr  the  jury,  and  faid  they  were  not  to  delay  for 
the  great  or  little  feal ;  whereupon  the  attorney  entered  a  ficlle 
prcfequi. 

Ld.Raym.        No  profecutor  upon  an  [a]  indictment  can  enter  a  voile profeqit't^ 

7V;,,  without  leave  of  the  attorney-general. 

(a) That  en-  '   ^ 

terino-  r.oUe  frofe^ni)  upon  indidments,  began  in  Charles  id's  time.     6  Mod.  262.  p('>'  Holt,  Ch.  J. 

4lnft.  17.  It  is  a  rule  of  the  common  law,  that  the  king  by  his  prerogative 
Plow.  24^  may  fue  in  what  court  he  pleafes  ;  and  therefore  may  bring  a  writ 
Roll.  Rep.     ^j-  j-igiji-  or  a  quare  impedit  in  the  court  of  King's  Bench. 

fAnd  in  an  information  upon  a  llatute,  the  king's  prerogative  to  lay  it  in  any  county  cannot  be  taken 
away  without  exprefs  negative  words  in  the  ftat'ute.  4  Inii.  172.  Cro.  Car.  525.  2,  Str.  749. 
Parker,  i8z.] 

Vent.  17.  In  an  a6lion  for  embezzling  the  king's  goods,  which  was  laid  in 

'^'w'^l"^     the  declaration  to   be  in  LondotJ,  it  was  moved  for  the  king,  that 

^'        ' '      the  county  might  be  changed  j  and  the  court  held,  the  king  might 

choofe  his  county,  and  might  waive  that  which  he  had  feemed  to 

have  elected  before,  as  he  m.ay  waive  his  demurrer  and  join  ilTue, 

WIl.  6G.  2.       If  a  perfon  be  guilty  of  two  capital  offences,  the  king  may  ele£l 

inB.R.Rex  vi'hich  of  them  to  trv  him  on  firft  ;  and  accordingly,  where    two 

L'o         '    P^^^o"^   murdered  the   poll- boy   in   Lincoltijhire,  and  afterwards 

committed  a  robbery  in  fVilts,  for  which  they  were  taken  and  in 

Cuflody  in  Wilts  ;   the  attorney-general  rnoved  for  a  habeas  corpus 

to  the  fiierifFof  Wilts,  to  deliver  them  to  the  (hcnW oi  Lincohiy  and 

another  to  the  (heriff  of  Lincoln  to    receive   them  ;  which  was 

granted  ;  the  court  allowing  the  crovyn  had  fuch  eleclion. 

lamb  V.  [Where  the  king's  revenue  is  concerned  in  the  event  of  a  caufe. 

Gunman,      jj.  ^^\\  j^g  removed  from   any  other  court    where   the  a£lion  is 

'^ '      *  brought,  into  the  ofnce  of  pleas  of  the  Exchequer. 

Thus,  in  an  a6lion  between  the  Duke  of  Cleveland's  bailiff  and 
fome  other  perfons  of  the  town  of  Rye,  upon  a  demand  of  pri- 
fage  of  wine,  an  iffue  was  joined  upon  this  queftion,  whether  the 
town  of  Rye  was  entitled  by  charter  to  be  exempted  from  this 
claim  of  prifage  ?  The  king  had  a  reverfionary  intercft  in  this  pri- 
fage,  becaufe  it  v/as  granted  to  the  Duke  of  Cleveland  in  tail ;  and 
in  refpedt  of  this  inlerefl:  it  was  holden,  that  the  king  had  a  right 
to  defire  that  the  caufe  might  be  removed  into  the  Exchequer  j 
and  the  caufe  was  accordingly  removed. 

Again, 


PrcroptiDe*  569 

Again,  an  a£lion  was  brought  againft  a  INIr.  Pemilngton^  who  Jan.  29, 
was   the  collector  at  BriJIol,  for  money  had  and  received  by  him,   ^"54' 
and  it  appeared  that  the   a£tion  was  brought  for  money  received       ^"-^H* 
by  him  on  account  of  the  duties  on  glafs,  whereupon  the  court  of 
Exchequer   removed   it,  and  ordered  it  to  be  tried  in  the  Excbe-    ' 
quer,  and   not  in  any  other  court ;  the  queftion  being,  whether 
Mr.  Peimwgton  was  entitled  to  retain  that  money  fo  received  as  du- 
ties on  glafs,  or  not  ? 

So,  an  action  brought  by  Mr.  Baring  againft  Suilin^  one  of  the  An.  i^y^^ 
principal  officers  in  the  port  of  London,  in  order  to  get  back  mo-  ■'^"'• 
nies  which  had  been  charged  to  him  for  duties  upon  fome  goods 
which  he  thought  he  was  not  liable  to  pay,  was  removed  into  the 
court  of  Exchequer. 

So,  in  an  earlier  period,  in  the  year  1702,  two  aflions  were  re-  Ih]d» 
moved.  One  was  an  a£lion  of  trefpafs,  the  other  of  trover :  one 
was  for  entering  a  fiiip  and  feizing  goods  for  non-payment  of  du- 
ties, and  the  other  was  trover  for  the  fliip  itfelf.  Both  thefe 
aftions  were  removed;  and  the  minute  only  fays,  "there  being  P^r Eyre, 
*'  an  information  for  the  duties."  Now  an  information  for  the  ^'  ^• 
duties  is  nothing  more  than  the  king's  action  of  debt ;  and  there- 
fore there  was  nothing  properly  of  prerogative  in  that,  except 
merely  the  form  of  fuing  by  information,  inftead  of  the  com- 
mon aclion  of  debt :  but  the  ground  of  removal  muft  have  been, 
that  a  part  of  the  queflion.in  thofe  actions  would  be,  whether  the 
duties  were  payable  or  no.  If  the  duties  were  payable,  then  it 
might  follow,  that  the  party  might  have  a  right  to  enter  the  ffilp 
and  look  for  the  goods,  and  might  have  a  right  to  ftop  the  (hip 
and  the  goods  till  the  duties  were  paid.  If  no  duties  were  pay- 
able, this  juftification  failed. 

An  action  of  trefpafs  for  taking  goods  by  colour  of  a  warrant  Cawthorne 
to   levy  a  penalty  of  100/.   forfeited  by  the  plaintiff,  he  having  V^^^^'f. 
been   convidl:ed   on  an   information  before   the  commifiioncrs  of  ^q/ 
excife,  for  not  making  due  entries  of  teas  fold  by  him,  was  re- 
moved into  the  court  of  Exchequer,  for  that  the  action  propofed 
to  draw  into  queftion  elfewhere  that  debt  or  forfeiture,  wherein 
the  king  had  an  intereft,  a  moiety  thereof,  as  foon  as  it  was  fixed 
and  veiled  by  judgment,  becoming  a  regular  debt  to  the  crown. 

Again,  an  eje£tment  was  brought  in  17 10,  in  the  court  of  Anftr.  215. 
King's  Bench ;  and  it  was,  as  to  part  of  it  at  leaft,  for  lands 
which  were  part  of  the  queen's  elt'ate.  There  was  an  application 
to  the  court  of  Exchequer  to  flay  the  proceedings,  and  the  parties 
were  heard  upon  it.  The  attorney-general  attended,  and  after 
the  hearing,  it  was  put  off  for  a  day  or  two  ;  at  length  the  entry  is, 
that  an  injunction  iffued  pro  dom'ind  regind.  So  that  the  adtion 
was  not  removed,  but,  fimply  an  injunction  went  to  ftay  proceed- 
ings. And  the  reafon  was,  if  the  action  had  been  removed,  the 
queftion  could  not  have  been  tried,  even  in  the  office  of  Pleas,  be- 
caufe  the  queen's  title  cannot  be  tried  in  an  eje6tment.  The 
queen  was  in'poffeffion;  her  hands  muft  be  removed  by  fome 
pther  courfe  of  proceeding  than  an  ejectment  3  and  therefore  it 

was 
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was  fniltlefs  to  think  of  removing  it,  and  it  remained  under  an 
injunftion.  It  may  be  faid,  that  it  might  be  as  well  left  to  the 
Queen's  Bench  to  determine  that  the  queen's  lands  could  not  be 
recovered  in  ejedlment.  To  be  fure  they  might,  if  the  preroga- 
tive of  the  queen  had  not  been,  that  the  queen  had  a  right  to  pre- 
vent that  queftion  from  being  difcuiTed  there. 

The  king  may  amend  his  declaration  in  the  fame  term,  but  not 
in  another  term. 

The  king  may  waive  his  replication  in  another  term,  when  the 
defendant  is  ready  to  rejoin. 

And  in  an  information  he  may  waive  his  demurrer  to  the  de- 
fendant's plea,  and  reply  to  ilTue. 

pl.  3i2.  a. 

A  defendant  cannot  waive  his  plea,  and  plead  the  general  iflue 
without  the  confent  of  the  attorney-general. 

But,  after  iflue  joined,  the  king  may,  in  the  fame  term,  waive 
the  iflue  and  demur,  or  take  another  ifllie. 
3E.4.  8.  a. 

But,  if  the  king  joins  iflue  upon  his  title  he  cannot  afterward^ 
waive  it,  to  traverfe  the  title  of  the  defendant. 

8.  a. 

Where  the  king's  title  appears  to  be  no  more  than  a  bare  fug- 
geftiou,  the  king  can,  no  more  than  a  common  perfou,  (and  for 
the  fame  reafons,)  fovfake  his  own  title,  and  endeavour  only  the 
deilvoying  of  the  defendant's  title  ;  for  the  weakening  of  the 
defendant's  title  without  more,  can  no  more  make  a  good  title  to 
the  king,  than  it  can  to  a  common  perfon. 

Where  a  defendant  pleads  a  title  agalnft  the  crown,  and  the 
attorney-general  will  not  reply  or  demur  in  a  reafonable  time,  the 
court  will  order  judgment  to  be  entered  for  the  defendant,  unlefs 
tlie  attorney-general,  upon  being  attended,  will  either  enter  a  nolle 
profeqtiiy  or  proceed. 

If  upon  -a jVire  facias  out  of  the  petty-bag  office  to  repeal  letters 
patent,  one  defendant  pleads  to  iflue,  and  as  to  the  other  de-- 
raurrer  is  joined,  the  king  may  bring  on  either  the  trial  or  the 
demurrer  firfl:,  as  he  pleafes. 

In  the  Exchequer,  no  7iifi  prius  fhall  be  granted  where  the  king 
is  a  party,  unlefs  the  attorney-general  confents  to  it. 

So,  the  trial  fnall  be  at  7uji  prius,  and  not  in  bank,  if  the  king 
requires  it,  though  it  be  upon  an  indi£lment  removed  by 
certiorari. 

If  a  title  appears  upon  record  for  the  king,  the  court  ^.v  officio 
fliall  adjudge  it  for  him. 

If  the  attorney-general  confefl^es  the  plea  of  the  party,  and 
thereupon  he  is  difcharged,  where  the  plea  is  no  bar  in  law,  the 
king  flvaU  not  be  bound  ;  for  though  a  confefTion  by^the  attorney- 
general  in  a  matter  of  fact  binds  the  kings  yet  it  is  not  fo  in  a 
piattev  of  law. 

It 
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It  feems  queftlonable,  whether,  after  a  dljlrtngai  and  a  jury  re-  Lake's  cafs^ 
turned   upon    it,   the   attorney-general  can  at  his  pleafure  itay  4^2011.52.. 
trial. 

He  cannot  waive  the  iffae  after  verdift.  Hardr.  455, 

The  king  cannot  be  fued  by  his  fubjects  by  writ,  for  he  cannot  Thei.  Dig. 
iflhc  a  command  to  himfelf ;  though  it  is  faid  in  fome  books  («),  \' ^\^'  '* 
that  before  the  time  of  Edw.  I,  the  king  might  be  fued  as  a  com-  3  b.pi.  j^! 
mon  perfon,  the  form  being,  ^^Pmclpe  Henrico  Regi  Angtia."  24  E-  v 

5vb.  pi. 40. 
43  E.  3.  22.     iscd  njiJc  Stamf.  Pr.  Keg.  42. 

Neither  can  any  one  vouch   the   king,  for  that  is   in  nature  H.  5H.  6. 
of  an  a£lion.     So,  if  a  fine  is  to  be  levied  by  the  king  of  lands,  3&4  The!, 
it  muft  be  by  render,  and  not  by  writ  of  covenant.        c.  2.  ^  ^.    Cro.  Car.  06*--. 

The  common  law  methods  of  obtaining  redrefs  or  reflitution  3BI.  Com. 

from  the  crown  of  either  real  or  perfonal  property,  are,  i.  By  pcti-  ^56- 

^-       J    J     u  ■  ■  c    ■    \.  Ti  n  J    J     :  •     Though  Sir 

tiOfi  ae  droity  or  petition  or  right.     2.  liy  monjtrans  de  droit,  mam-  w.  Biack- 

feftation  or  plea  of  right;  both  of  whicli  may  be  preferred  or  pro-  ftone  calls 

fecuted  either  in  the  Chancery  or  Exchequer.  'j^^  -^^'''- 

'  ^  jtrar.t  ae 

<iroit  a  common  law  remedy,  yet  Sramford's  rpinion  is  exprefsly,  that  the  mopjirani  de  droit  was  giver; 
by  36  E.  3.  and  did  not  lie  at  common  law,  and  in  Anderlbn's  report  of  the  Sadiers'  cale  (i  And,  iSi.) 
JC  is  affirmed  by  the  court,  that  tbi  traierfe  and  mcnj}jani  de  droit  are  both  given  by  that  (tatute.  And 
ot  the  fame  opinion  is  the  Lord  Keeper  Sommers  in  hi:-  argument  in  the  Banker's  cale.  1 1  St.Tr.  154.— 
It  is  faid,  that  at  this  day  a  vrjrjirans  de  droit  Les  only  in  tile  Chancery  or  Exchequer,  except  in  a  {pt- 
cial  cafe,  as  in  Lady  Broughton's  ca.'V,  whcxt  th.^  v.or.f.rar.s  de  i/roir  was  brought  in  K.  R.  becaufe  the 
record  of  the  conviftion  and  felzure  were  ihere.  Skin.  610 — A  fuit  by  petition  may  be  to  the  king 
in  parliament,  or,  according  to  Comyns  (Dig.  tit.  Prerogative,  D.  So  ),  in  any  other  court.  If  it  be 
in  parliament,  it  may  be  eftabl.lhed  by  adt  of  parliament,  or  puifued  as  in  other  cafes.  Stacif. 
Pr.  7a.  b. 

There  is  alfo  a  remedy  given  by  flatute  2  E.  6.  c.  8.  and  that  Is 
by  way  of  traverfe  to  the  king's  title. 

At  common  law,  when  the  king  was  feifed  of  any  eUate  of  400.55.2, 
inheritance  or  freehold  by  any  matter  of  record,  were  his  title  by 
matter  of  record  judicial,  as,  attainder  ;  minifterial,  as,  by  office  ; 
or  by  conveyance  of  record,  as,  by  fine,  deed  enrolled,  is'c. ;  or  by 
matter  in  faft,  and  found  by  office  of  record  on  oath,  as  by 
alienation  in  mortmain,  purchafe  by  alien  born,  ^r.,  he  wlio  had 
right  was  put  to  his  petition  of  right  in  nature  of  a  real  action  to 
be  reftored  to  his  freehold  and  inherit;ince. 

And  this  method  of  proceeding  by  petition  is  proper,  where  the  Stamf.  Pt. 
king  felzes  the  goods  or  lands  of  a  fubjed  without  due  order  of  7^*  ^-  "' 
law,  or  enters  into  the  lands  of  another  without  title  or  office 
found. 

So,  if  he  does  not  pay  an  annuity  granted  by  him,  or  ilTuing  out  Lord  Som. 
of  lands  in  his  hands  ;  or  does  not  pay  a  debt,  wages,  ^c.  ^umen^'' 

Ti  St.  Tr.  154,  5. 

So,  if  the  king  be  entitled  by  a  record  not  traverfable,  as,  by  a  Stamf.  Pr. 
recovery  in   the  king's  court,  by  afient,   without  title  ;  or  by  an  74-  ^' 
erroneous  judgment  j    for  error  Ihall  not  be  allowed  without  a 
petition. 

And  in  all  cafes  where  the  entry  would  be  tolled,  if  the  land  Stamf.  Pr. 
were  in  the  hands  of  a  common  perfon  ;  or,  where  the  party  1^\!^\^^'^ 
^onti;oY?rts  the  king's  title,  the  proceeding  is  by  petition. 

And 
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Stamf.  Pr.         And   where    a  traverfe  or  monjirans  de  droit  does  not  lie,  fuit 

74-  a-  ought  to  be  to  the  king  by  petition  :  as,  if  the  king  be  entitled  by 

f'ion'^'i -<    double  matter  of  record.     But,  if  A.  be  attainted  in  B.  R.  and  it 

36.   Lane,'  be  found  by  inquintion  in  the  Exchequer,  that  he  was  feifed  of  the 

S'^'  manor  of  D-  this  will  not  be  in  judgment  of  law  a  double  matter 

of  record  ;  fo  as  to  force  the  owner  of  the  land  to  his  petition,  the 

record  of  the  attainder  not  being  in  the  fame  court  with  the  in- 

quifition. 

SirW.  Jon.       Where  an  eflate  is  forfeited  by  attainder,  ^c.  none  can  fue  by 

7^'  petition     before  ofhce  found,   for  till  office,    the    eftate   is  not 

veiled  in  the  king. 
Tinch'sL.         The  party  muft  be  careful  to  flate  truly  in   the  petition  the 
^5^-  whole  title  of  the  king,  elfe  the  petition  will  abate.     For  upon  an 

iffue  in  the  petition  found  againft  the  king,  he  (hall  be  concluded 
for  ever  to  claim  by  any  of  the  points  contained  in  the  petition. 
Lord  Som-        The  manner  of  anfwering  petitions,  it  fhould  feem,  was  for- 
mers's  a  ig.  jT-,gfiy  very  various  :  which  variety  did  fometimes  arife  from  the 
ilo. "     '     conclufion  of  the  party's  petition,  fometimes  from  the  nature  of 
the  thing  ;  and  fometimes  from  favour  to  the  party  ;  and  according 
as  the  indorfement  was,  the  party  was  fent  into  the  Chancery,  or 
the  other  courts.     If  the  indorfement  is  generalyfoit  droit  Jait  al 
pariiey   which  is  now  the  ufual  indorfement,  the  petition  mufl:  be 
(d)  This  not  delivered  to  the  chancellor  of  England,  and  then  a  commiffion  {a) 
neceffaryif    iffues  to  inquire  of  the  truth  of  the  fuggellion  ;  and   that  being 
^'^^^"ne'rai  found,  fo  that  there   is  a  record  for   him,  thus   warranted,  he 
confefTesthe  is  let  in  to    interplead   with   the   king:  but,  if  the  indorfement 
fuggeftion.     jg  fpccial,  then  the  proceeding  is   to   be  according  to   the   in- 
Skin.  608.    jjQj.fgj^£j^t  jj^  2ny  o^her  court.     The  cafe    Mich.  10  H.  4.  4.  is 
full   as  to  this  matter.     The  king  recovers  in    a  qua7'e  itnpedit 
by  default  againll  one  who  was  never  fummoned,  the  party  cannot 
have  a  ivrit  of  deceit  without  a  petition.     If  then,  fays  the  book, 
he  conclude  his  petition  generally,  que  le  ray  lui  face  droit,   and  the 
anfwer  be  general,  it  muft  go  into  the  Chancery,  that  the  right 
may  be  inquired  of  by  commiffion  ;  and  upon  the  inqueft  found, 
an  original  writ  muft  go  directed   to   the  juftices  to  examine  the 
deceit ;  otherwife   the  juftices,  before  whom  the  fuit  was,  cannot 
Fitzh.  tit.      meddle  :  but,  if  he  conclude   his  petition  efpecially,   that  it  may 
Traverfe,      pleafe  his  highnefs  to  command  his  jitflices  to  proceed  to  the  examination^ 
Br  t^it.'peti-  ^nd  the  indorfement  be  accordingly,  that  will  give  the  juftices  a 
tion,  pi.  34.  jurifdidllon. 

Menvi'.e's  But,  where  no  office  is  found  to  entitle  the  king,  the  party  may 

«afe.  purfue  a  petition  without  an  inquifition  for  him. 

Moor,  639.    '■ 

Stamf.  Pr.         After  a  commiff.on  whereon  a  title  is  found  for  the  party,  be- 

11'  b.  fore  he  can  interplead  with  the  king,  there  ought  to  be  a  writ  to 

inquire  of  the  king's  title  j  and  this,  in  all  cafes,  where  land  is  ia 

the  king's  hands,  or  granted  to  another :  and  in  this  laft  cafe, 

there  (hould  be  zfcire  facias  alfo  againft  the  patentee. 

Menvlle's  Where  a  petition  difaffirms  the  king's  poffeffion,  there  ought 

"le,  to  be  four  writs  of  fearch  directed  to  the  treafurer  and  chamber- 

TfaTwr&  lains  of  the  Exchequer ;  but,  writs  of  fearch  are  not  neceffary, 

13  where 


where  the  petition  affirms  the  king's  pofTeirion  :  as,  upon  a  pe-  fearch  iflue 

tition  of  right  of  dower.  "pon  the 

fugseftion 
of  the  Attorney-Genera!,   that   there  are  in    the  Treafury   feveral  record?,  charters,  deeds"    muni- 
menti,  &c. touching  the  king's  right  to  theefta'.e  in  queftion.     Raft.  Encr.  462.  a. 

Where  the  right  of  the  party,  as  well  as  the  right  of  the  crown,  4  Co.  55.  a, 
appeared  upon  the  fame  record,  or  the  right  of  the  party  appear-  i^- 
ed  by  another  record  of  as  high  a  nature  as  that  upon  which  the 
right  of  the  crown  appeared,  the  party  was  entitled  by  the  com- 
mon law  to  have  a  monjirans  de  droit.  Thus,  if  a  conveyance  be 
to  the  king,  upon  condition  to  be  void,  if  a  fine  be  levied,  or  a 
recognizance  given,  or  other  m^atter  performed,  which  muft  be 
upon  record  ;  he  who  has  made  the  conveyance,  levied  the  fine, 
given  the  recognizance,  l2fc.  may  have  a  monjirans  de  droit  by 
the  common  law ;  for  the  recognizance  appears  by  a  record  as 
high  as  the  conveyance.  So  he  may,  though  the  performance  of 
the  condition  be  not  upon  record,  if  it  be  afterwards  found  by 
olhce- 

So,  if  the  title  of  the  party  be  not  found  by  the  fame  or  an-  4  Co.  57.  b. 
other  record,  whereupon  he  fues  to  the  king  by  petition,   and  an 
inquifition  is  granted  upon  the  petition  finding  his  right,   he  after- 
wards may  have  a  monjirans  de  droit  by  the  common  law. 

But,  if  the  title  of  the  party  did  not  appear  by  the  fam.e  record,  4.  Co.  55.  b. 
which  found  a  title  for  the  king,  or  by  a  record  of  as  high  a  nature, 
he  could  not  have  a  monjirans  de  droit  by  the  comrron  law,  but 
was  forced  to  fue  by  petition.  And  this,  though  it  appeared  by 
the  return  of  the  fnerifr,  mayor,  isc.  to  a  diem  claujt  extremuniy 
or  other  writ ;  for  the  return,  though  filed  of  record,  is  not  fo 
high  as  an  office  found  per  jacramentum  prohorum  hominurn. 

But  by  llat.  36  £.  3.  c.  13.  where  lands  are  feifed  by  inqueft 
of  office  before  the  efcheator,  and  any  man  will  make  claim  to 
them,  the  efcheator  {hall  fend  the  inqueft,  within  a  month,  into 
the  Chancery,  and  a  writ  fiiall  be  delivered  to  him  to  certify  the 
caufe  of  feifure  -,  and  then  the  claimant  fhall  be  heard  to  traverfe 
the  office,  andjhew  his  right.  And  therefore,  where  an  office  is  ^^o.  59.1. 
found,  which  is  traverfable  by  that  flatute,  the  party  may  have  a 
inonjrans  de  droit ;  and  this,  though  he  be  not  put  out  of  polTeffion 
by  the  office,  or,  though  the  king  be  entided  by  matter  f« /lOiV 
found  by  record  ;  as,  by  alienation  in  mortmain,  i^c. 

So,  if  the   king  be   entitled   by  office,    or   matter  of   record,  Stamf.  Pr. 
which  is   traverfable,  but,  being  true,  cannot  be   traverfed,  the  7^*  *• 
party  may  have  a  monjirans  de  droit. 

But,  where  the  king  was  entitled  by  double  matter  of  record, 
the  party  could  not  have  a  monjirans  de  droit  till  it  was  given  by 
the  llatute  of  2  b"  3  £.  6.  c.  8. 

The    monjirans   de  droit    recites  the  inquifition   found  for  the  Co.  Entr. 
king,   and  then  {hews  the  right  of  the  party,   which  it  offisrs  to  ^'^^• 
verify,  and  concludes  with  praying  judgment,  and  an  amoveas  ma^ 
numy  and  reflitution  of  the  land  and  tenements,  and  of  the  profits 
from  the  time  of  taking  the  inquifition. 

If 


^74  Iprcrogatiti^. 

eo.  Entr.  If  the  Attorney-General  confefles  the  title  of  the  party,  or,  yf 

404,406.%    he  replies,   and   aftetwards  confefles,  or,  if  it  be  found  for  the 

.T*^  \^A  party  after  verdift,  or  upon  demurrer,  the  iudii;ment  is  <7fW?««;;//j- 
460.  a  Inlt.    r       J  '  r  '  j      c  3  ^ 

695.  domtni  regis  ninoveantur,  and  that  the  party  be  reitored  to  the  pol- 

rinch's  L.  feflion  of  the  premifes,  with  the  appurtenances,  together  with 
^'^^l..,^,,^  the  mefnc  profits  from  the  time  of  the  caption  of  the  inquifition 
rjts  is  the  not  anfwercd  to  the  crown,  falvo  Jure  domini  regis;  which  laft 
end  of  every  claufc  IS  always  added  to  judgments  againft  the  king,  and  is  ex- 
a^'man  "^  prcfsly  required  hy  JIat.  2(^-7,  E.  6.  c.  8*  And  by  this  judg- 
tomes  to       ment  the  king  is  inftantly  out  of  poflefhon. 

interplead 

with  the  king  ;  for  without  that  judgment,  the  land  will  dill  remain  in  the  king's  poffeflion.     Keilw. 

158.  a. 

aSalk.  448        But  the  party  cannot  have  judgment   in  a  monjlrans  de  droit y 
though  the  king  have  no  title,    unlefs  he   can  fhevv  a  title  in 
himfelf. 
jh\i.  It  is  faid,   that  the   party  who  fues  a  motijlrans  de  droit  is  a 

If  the  pnrty  plaintiff,  and  may  be  nonfuit,  \H.  G.  11.  and  if  he  fails  in  his 
»^lranide  ^^^  ^x'i^^^y  hc  Is  goue  as  efFeclually  as  if  he  were  nonfuit,  and  no 
droit  may  be  judgment  uccd  be  given  for  the  crown ;  and  accordingly  in 
noniuited,  57,^  3ueen  V.  Ma  foil,  the  judgment  was,  quod  tiil  capiat  per  billajn 
thewholcof   r         J  n     y       I      vi- 

this  pro-       Juam  de  inonjirattone  prisaicta. 

ceeding  is  quite  anomalous.  For  the  party  certainly  appears  upon  ths  record  in  the  character  of  a  de- 
fendant :  he  Ihews  his  right  in  the  form  of  a  plea  j  the  Anorney-Gcntral  replies  j  and  the  other  party 
when  he  takes  the  iil'ue  ponn  je  Juper  patriam,  as  on  the  other  h-^nd  the  Attorney-General  in  that  cafe 
fet'it  quod  inquiratur  per patriant.  And  Lord  Sommers  in  his  argument,  11  St.  Tr.  154.  fays,  "  1  take 
«'  it  to  be  generally  true,  that  in  all  cafes  where  the  lubjeft  is  in  nature  of  i  plaintiff,  to  recover  any 
*'  thing  from  the  king,  his  only  remedy,  at  common  law,  is  to  fue  by  petition  to  the  perfon  of  the 
*'  king.  I  fay,  when  the  fubjett  comes  as  a  plaiT.uff  For,  when  upon  a  title  found  for  the  king  by 
"  offiat  the  fubjedl  comes  in  to  traverfe  the  king's  title,  or  to Jhciv  lis  ciun  right,  he  comes  in  in  the 
•'  nature  of  a  dcfevdant  ;  and  is  admitted  to  interplead  in  that  cafe  with  the  king  in  defence  of  his  title, 
<'  which  otheruife  would  be  defeated  by  finding  the  o£iee."  And  in  another  part  he  fays  explicitly.^ 
*'  In  th-,s  fort  of  proceeding  {ir.-z.  a  monjirans  de  droit)  tht  fubjedl  is  in  the  nature  of  a  dtftndant,  and 
«<  comes  in  and  p!e;ds  to  a  title  f  )und  for  the  king."  And  note  farther',  that  the  cafe  referred  to  from 
the  Year-book  (4H  6.  11.)  is  of  ztra-verje  to  an  inquifition.  Now  it  has  been  exprefsly  determined 
in  the  King  v.  Roberts,  2Str.  izoS.  that  the  traverler  of  an  inquifition  for  the  king  is  properly  to  be 
conficered  as  a  defendant,  who  oppofes  the  title  found  for  the  crown,  without  fetting  up  any  title  in 
himfelf,  as  he  might  do  in  a  petition  of  right.  And  indeed  it  would  he  abfurd,  fay  the  court,  to 
conitrue  the  liberty  of  traverfing,  to  give  a  power  of  delaying  the  crown  ;  wliich  muft  be,  if  the  party 
:s  confidered  as  having  the  common  right  of  a  plaintiff.  The  court  therefore  held  in  that  cafe,  that 
the  record  was  well  made  up  and  carried  down  for  trial  by  the  profecutor  of  the  commiflion. 

Co.  Entr,  The  proceedings  upon  a  monjlrans  de  droit  are  had  in  the  Petty- 

4<^5-  bag  office  in  the  court  of  Chancery,  and  are  not  enrolled  as  in 

other  courts,  but  remain  upon  files  in  that  office. 
4  Co.  56.  a.       At  common  law,  where  the  king  was  entitled  by  office,  though 
Stamf.  Pr.     untruly  found,   the  party  could  not  have  a  traverfe  to  the  office, 
II E. 4. 8. a.  J^or  could  he  avoid  it  without  petition. 

4.C0.  sS'a.  Nor,  where  the  king  was  entitled  by  any  matter  of  record, 
56.8.  judicial  or  minifterial,  conveyance  of  record,  or  matter  of  fact 

found  by  office  of  record,  notwithftanding  the  office  concerned 

only  a  chattel  real. 
4 Co.  56-  ^'       But,  where  the  office  did  not  give  a  feifin  or  pofleffion  to  the 

king,  but  only  entitled  him  to  an  allien  for  the  recovery  of  the 

land^ 


land,  in  fuch  aftlon  the  party  might  traverfe  the  office  by  tlie 
common  law.  As,  if  an  office  finds,  that  the  king's  tenant  has 
ceafed  for  two  years,  or  done  vvafte,  or  made  a  feoffment  by 
collufion,  ^6-.  whereby  the  king  is  entitled  only  to  his  a6lion  of 
fare  facias  againfl  his  tenant,  in  which  the  tenant  may  traverfe 
the  ccffcr^  walle,  collufion,  ^c. 

So,  by  the  common  law,   an  office  or  inquifition  for  goods  and  Stamf.  Pr. 
chattels  perfonal  might  be  traverfed.     As,   if  A.  be  attainted  of  ^°-  ^• 
treafon,  or  felony,  or  outlawed  in   debt,  trefpafs,   l^fc.  and  an  4  £.4^24^* 
inquifition  find,  that  he  had  fuch  goods  at  the  time  of  the  felony  a. 
or   outlawry,    a  ftranger,    who    has    the   property,    may   tra- 
verfe it. 

So,  offices  of  inftruftion   only  were  traverfable  by  the  com-  Sav.  130. 
mon  law,  as,  all  offices  under  the  Exchequer  feal.  7^"/  ^^"^l- 

'         '  T  two  forts  ot 

offices,  one  of  intituling,  and  another  of  inJlntSiion.  The  office  of  iiuiiuting  was  always  by  inquifition 
tound,  by  commiiTion  under  the  broad  fejl,  for  The  king  could  not  take  but  by  matter  of  record  :  and 
this  was  a  part  of  the  liberty  of  England,  that  the  king's  officers  might  not  enter  upon  other  men's 
poflcffions,  till  the  jury  had  found  the  king's  title  ;  therefore  where  the  king's  title  appeared  on  record, 
his  officers  might  enter  without  any  offic?  found  ;  as,  where  the  lanJs  are  held  of  the  crown,  and  the 
tenant  dies  without  heirs,  the  officers  of  tht  king  may  enter,  becaufe  the  tenure  whereby  the  king's 
title  appears,  is  upon  record  ;  fo,  by  the  common  law,  where  lands  belong  to  no  bodvj  the  king's  of- 
ficers may  enter,  becaufe  by  the  law  the  L'.nd  is  in  the  crown  ;  fur  the  law  entitles  the  king,  where  the 
property  is  in  no  man:  but  if  any  body  elfe  were  in  polTciTion,  the  lands  cannot  be  divelied  without 
matter  of  record.  But  notwithlLmding  where  the  king  is  entitled  by  matter  of  record  there  is  no  need 
of  an  office  to  entitle  him  ;  yet,  there  were  always  offices  of  injlruSiioii  found,  (that  is  to  fay,) 
the  efcheator  was  bound,  rnnutc  officii)  t"  ^'"id  an  inqueO,  hy  nvay  of  irjirucTwn,  and  to  return  the  fame 
into  the  Exchequer  :  and  this  is  by  54 E.  3.  c.  13.  as  likewile  10  H,  6.  c.  7. ;  and  by  that  lalt  ftatute 
fuch  offices  are  to  be  returned  either  into  the  Chancery  or  Exchequer,  within  one  month  after  the  taking 
of  the  ianie,  under  the- penalty  of  40  1. ;  and  by  i  H.  8.  c.  8.  the  efcheatois  were  to  (it  in  open  places, 
and  the  fheriffs  were  to  return  juror?,  and  tlie  Inquifition  was  to  be  taken  by  indenture,  whereof  one 
part  was  to  remain  with  the  foreman  of  the  jury,  and  the  other  part  was  to  be  returned  into  the 
Chancery  or  Exchequer,  within  one  month  ;  and  fiom  the  Chancery  it  was  to  be  tranfcrlbed  into  the 
Excheqtfer.  The  reafon  why  it  was  returned  into  Cliancery,  was,  becaufe  that  was  a  court  that  was 
always  open,  fince  the  Chincellour  was  always  an  itinerant  wi'h  the  prince.  The  office  of  infirt-SIica 
might  either  be  taken  by  the  efcheator,  ■uirtute  offiai,  or  it  might  be  taken  iy  writ  from  the  court  of 
Exchequer,  and  both  were  equally  offices  of  inJhiiEiion  :  but  by  33  H.  8.  c.  2z.  the  efchealor  was  not 
I:o  lit  ■virtute  ojjjcii,  wheie  the  lands  were  5  /.  fcr  annum  or  above,  on  pain  of  5/.,  which  ftatute  was 
made,  to  hinder  efcheators  from  fc-izing  lands  by  virtue  of  their  office,  without  a  writ  di retted  out  of 
the  Chancery  or  Exchequer:  and  it  feem',  that  the  office  to  entir/e  the  crown  muft  be  by  writ  out  of 
Chancery.  But,  if  the  freehold  was  calt  upon  the  crown,  though  the  efcheator  coulJ  not  feizc,  inrtute 
tff'Cii,  after  the  (fatute  ;  yet  he  might  have  a  writ  of  ieizure  from  the  Exchequer,  and  thereby  take  an 
office  of  inftrudiion  ;  becaufe  luch  la;nis,  be'ng  in  the  king  without  office,  weie  within  the  iurvey  of 
the  court  of  Exchequer.— 'I'hclc  ollices  of  injiniEiion  fettled  the  annual  value  of  the  lands,  and  by  that 
value  the  efcheators  accounted;  unlefs  the  court,  upon  putting  them  up  to  auflion,  found  any  perfori 
that  would  give  more  for  the  lands,  and  then  they  let  thtm  by  leafe  under  the  E.xchcquer  feal.  Glib. 
Excheq.  \o<j. 

By  (lat.  34 £.  3.  c.  14.  where  lands  or  tenements  were  feifed 
into  the  king's  hands  by  office  of  the  efcheator,  on  account  of 
alienation  without  licence,  or  the  tenant  in  caplte  dying,  and  leav- 
ing his  heir  within  age,  it  was  to  be  returned  into  Chancery ;  and 
if  the  tenant  would  traverfe  the  office  fo  taken  by  the  king's  com- 
mands, and  fay,  that  the  lands  were  not  feizable,  he  was  to  be 
received  fo  to  do,  and  procefs  was  to  be  fent  into  the  King's 
Bench  to  try  it  according  to  law. 

But  this  a£l  extended  only  to  offices  found  virtute  hrems,  or  4  Co.  57.  a. 
commfftonis ;  for  the  words  are  (taken  by  the  king's  command)  lb 
that  an  office  taken  virtute  officii,  vi'as  out  of  the  ad. 

5  It 


57^  Prerogatit3e» 

It  alfo  extended  only  to  the   two  cafes  above-mentioned  of 

alienation  without  licence  and  ward. 

And  farther,  it  extended  only  to  a  traverfe,  and  not  to  a  mott" 

Jlrans  de  droits  by  which  although  on  the  traverfe,  the  iflue  was 

found  for  the  party,  yet  the  judj^es  could  nqt  proceed  to  judgment 

without  a  writ  de pfocedendo  ad judk'ium. 

To  remedy  thefe  inconveniences  the  ftatute  of  36  ^.  3.  r.  13. 

was  made,  by  which  it  is  provided,  that  if  land  be  feized  by  an 

ofEce  before  the  efcheator,  returned  into  Chancery,  any  one,  who 

challenges  the  land  feized,  fhall  be  heard  without  delay  to  traverfe 

'  the  office,  or  otherwife  to  fhew  his  right,  and  from  thence  fent 

before  the  king  to  make  a  final  difcullioa  without  attending  other 

commandment. 

4  Co.  57.  b.       This  laft  flatute  allows  a  traverfe  to  all  offices  found  before  the 

Stamf.  Pr.    efchcator,  or  before  commiiiioners. 
01.  a. 

And  by  flat.  8  H.  6.  c.  16.  it  is  extended  to  all  aggrieve-l  by  the 
inqueft,  though  not  put  out  of  poffeffion  by  the  efcheator. 

But,  notwithilanding  thefe  ftatutes,  perfons  were  ftill  liable  to 
be  precluded  of  their  rights,  by  the  untrue  finding  of  offices.  As, 
for  inftance,  perfons  holding  terms  for  years,  or  by  copy  of  court- 
roll,  were  often  put  out  of  their  poffeffion  by  reafon  of  inquifitions, 
or  offices  found  before  efcheators,  commiffioners,  and  others,  en- 
titling the  king  to  the  wardfiiip  or  cullody  of  lands,  or  upon  at- 
tainders for  treafon,  felony,  or  otherwife,  and  this,  becaufe  fuch 
terms  for  years,  and  intereils  in  copyhold  were  not  found:  after 
which  they  had  do  remedy,  during  the  king's  poflcffion  either  by 
traverfe  or  mon/lrans  de  droit,  becaufe  fuch  interefts  were  only 
chattels  in  cuftomary  hold,  and  not  freelicld.  In  like  manner 
perfons  having  any  rent,  common,  oflice,  fee,  or  other  profit 
appreudre,  if  fuch  intereft  were  not  lound  in  the  office  entitling  the 
king,  they  had  no  remedy  by  traverfe,  or  other  fpeedy  means, 
without  great  and  exceffive  charges,  during  the  king's  right  there- 
in. To  redrefs  thefe  hardfhips  on  the  fubjedt,  it  Is  declared  by 
flat.  2  ^  3  -£.  6.  c.  8.  that  all  perfons  in  the  above  cafes  fhall 
enjoy  their  rights  and  interefts,  the  fame  as  if  no  office  or  inquifi- 
tion  had  been  found,  or  as  they  might  if  their  intereft  had  been 
regularly  found  at  the  fame  time  in  fiich  inquifition  or  office* 
Remedy  was  given  where  a  perfon  was  found,  untruly  heir  of  the 
king's  tenant,  and  the  like.  And  where  a  perfon  is  untruly  found 
lunatick,  idiot,  or  dead,  and  in  fomiC  other  cafes,  it  is  enacled,  that 
the  party  grieved  fhall  have  a  traverfe,  and  proceed  to  trial  therein  j 
and  have  like  advantages  as  In  other  cafes  of  traverfe  upon  untrue 
inquifitions  and  offices.  The  fame  of  untrue  finding,  where  a  per- 
fon is  attainted  of  treafon,  felony,  ox  pnzmiinlre,  the  party  grieved 
may  have  a  traverfe  or  monjlrans  de  droit,  without  being  driven  to 
a  petition  of  right.  And  in  all  travcrfes  taken  upon  this  ail,  it  is 
dire6led,  that  the  perfon  purfuing  his  traverfe  fhall  fue  out  a  writ 
of/cirefadiis,  one  or  more,  as  the  cafe  fliall  require,  againft  fuch 
perfon  as  fliall  have  an  intereft:  either  by  the  king  or  by  his  paten- 
tee, 
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tee,  in  iike  manner  as  upon  traverfes  and  petitions  in  other  cafes, 
with  like  pleas  to  the  defendants  in  thtfcire facias. 

If  a  term  for  years  is  found  and  fold  on  an  inquifltion  on  an  Rex  7. 
outlawry,  a  mortgagee  not  in  poflefllon  fnall  be  allowed  to  plead  to  ^'""t» 
the  inquifitijon.  ^""''-  ^°4» 

Upon  outlawry,  inquifition  tliereon  returned,  levari  ilTucd,  and  R^x  v. 
money  levied,  he  who  has  a  ftatute-merchant,  and  is  in  poflliTion  3^°'''^''» 
of  the  land,  may,  on  motion,  have  time  to  plead  to  the  outlawry      ' 
and  inquifltion  ;  and,  on  giving  fecurity,  have  the  monev  in  the 
flieriff's  hands  repaid  to  him. 

Where  on  an  inquifition  a  man  was  found  pofTefTed  of  a  term  Watts  v; 
jure  uxoris,  and  after  his  death  it   was  fold  on  a  venditioni  exponas^  Roblnfon, 
the  widow  was  permitted  to  plead  to  the  inquifition,  though  (he      * '^^°' 
had  defended  an  ejeclment  brought  by  the  purchafer,  and  filed  a 
bill  in  Chancery. 

If  a  man  traverfes  an  inquifition,  the  ufual  courfe  of  the  court  P^r  Baron 
is  to  take  fecurity  to  the  value  of  two  years'  profits  of  the  land,  ^'■^°n':''g"e> 
becaufe  in  that  time  it  is  intended  the  right  of  the  crown  and  party      "  ^^* 
will  be  determined. 

To  an  inquifition  on  an  extent  on  an  outlawry,  the  defendant  as  ^^ex  v. 
terretenant,  may  plead,  that  the  party  outlawed  is  dead,  without  ?^'^"^='.''« 
fetting  forth  a  fpecial  title  ;  for,  upon  affidavit  of  the  fa£l,  the 
attorney-general  ufually  allows  the  plea,   there   being  after  the 
party's  death  no  title  fubfilling  in  the  crown. 

Where  by  office,  or  flatute  without  oflice,  a  particular  efi:ate  Is  Linch  v, 

veiled  in  the  king,  he  in  reverfion  or  remainder  dependant  upon  ''^°!f'    r 
1  r>  1      .  ■       •  r  •  '^  1     1  .        zSalk.  46a, 

that  eitate  may,  upon  the  determmation  or  it,  enter  upon  the  knag 

without  traverfe,  or  amcveas  mafiutn. 

So,  if  it  be  found  by  inquifition  that  a  perfon  outlawed  in  a  per-  Sfamf.  Pr» 

fonal   adlion  was  feifed  of  lands,   which  B.  claims,  and  the  ef-  "7" 

cheator  take  the  profits  by  this  falfe  office  j  B.  may  difturb  him 

without  a  traverfe.] 


(F)  Of  the  King's  Grants  and  Letters  Patent :  And 

herein, 

I.  What  Things  the  King  may  grant ;  and  therein, 

I.  Of  Grants  arifing  from  his  Prerogative  of  Power,  and  which 
are  infeparably  annexed  to  the  Crown. 

FROM  the  great  truft  and  confidence  repofed  in  the  king,  and  Bro.Pat.i6. 
the  high  authority  with  which  he  is  invefted,  the  law  hath  2^°l''  Abr« 
infeparably  annexed  to  the  crown  a  power  of  granting  and  difpof-  gCo.  25.S7. 
ing  of  divers  rights  and  privileges,  which  cannot  be  granted  or  Co.  Lit. 
eftabliflied  by  any  lefs  authority.  Of  thefe  there  are  fome  that  have  ^99^'j^  ^ 
no  exiftence  till  created,  fuch  as  franchifes,  liberties,  fairs,  markets,  jenk.V^,  ' 
Vol.  V,  P  p  hundreds,  307. 
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(a)  And  hundreds,  leets,  parks,  warrens,  which  the  king  (a)  only  by  his  pre- 
fuVea  ^  ^    rogative  can  {b)  eftabUfh. 

cannot  build  a  caftle  or  other  place  of  defence  without  the  king's  licence.  Co.  Lit.  5.  (i)  May 
be  created  by  ordinance,  as  my  Lord  Hobart  expieffes.     Hob.  15. 

Bro.  Patent,  So,  the  king  may  grant  pontage  or  murage  to  be  taken  by  thofe 
^^k  ^p^'  ^^°  eredt  new  bridges  or  walls  •,  but  the  payment  thereof  fhall 
V.  Allen.       continue  no  longer  than  the  bridge  remains  ufeful,  or  the  wall  ne- 

ceflary  for  the  defence  of  the  fubjeft. 
15  H. 4. 14.       So,  a  grant  of  a  ferry,  and  that  every  perfon  going  over  fliall 
Bro.  Patent,  p^y  ^  halfpenny,  is  good,  being  for  the  publick  utility ;  and  the 

payment  is  in  confideration  of  the  particular  benefit. 
Bro,  Patent,  But  the  king  cannot  grant  toll  to  be  taken  in  the  highways, 
Z°°"  ,  which  are  to  be  free  to  all  people  ;  and  therefore  a  toll-traverfe  or 
'  '  toll-thorough  cannot  commence  by  grant  at  this  day,  but  mull  be 
claimed  by  prefcription. 
Moor,  476.  And  indeed  in  all  grants  of  this  kind,  the  good  of  the  publick 
Wf  title  feems  to  be  principally  regarded,  as  appears  by  the  writ  of  (r)  ad 
Markets.  qtiod  dannium ;  and  in  this,  that  if  the  king  creates  or  grants  a 
(<:)F.N.B.  fair  or  a  market  to  a  perfon,  and  afterwards  grants  another  to 
*^°'  another  perfon  to  the  prejudice  of  the  firfl,  the  fecond  grant  is 

void. 
Bro.  Patent,       All  extraparochial  tithes  belong  to  the  king  by  his  prerogative, 
33-  and  may  be  granted  by  him. 

7  Co.  1 7,18.       So,  the  king  may  grant  a  fwan-maik  or  the  game  of  wild  fwans 

In  fuch  a  river,  and   fuch  grant  is  good  -,  but  none  can  have 

a  fwan-mark  unlefs  he  hath  an  eflate  of  freehold  of  five  marks 

fer  ann. 

Plow.  339.        So,  all  royal  mines  belong  to  the  king,  and  he  may  grant  them, 

but  it  mud  be  by  exprefs  words. 
Carter,  90.        None  but  the  king  can  erecl  a  beaccn  or  fea-mark,  unlefs  he 

hath  a  licence  or  a  grant  for  that  purpofe. 
Carter,  92,        Where  the  king  hath  a  fuit  to  a  mill  ratiotie prttrogaiivay  he  may 

grant  it. 
4ln(l.  87,  All  judicial  offices  which  have  been  ufually  granted  by  the 
Sid.  335^.  crown,  are  of  the  injign'm  majcjlatis^  and  fo  infeparably  annexed  to 
Lev.  219!^  the  crown,  that  they  cannot  be  granted  by  any  lefs  authority,  nor 
in  any  other  manner,  nor  with  other  powers  than  as  warranted  by 
the  known  and  approved  forms  in  fuch  cafes. 
4  inft.  163.  Hence  commiflions  of  a  new  invention,  though  under  pretence 
*'^5-  of  publick  good,  have  been  condemned ;  as  commiflions  to  alTay 

weights  and  meafures. 
4  Inft.  54.  So,  commiflions  to  feize  the  goods  and  imprifon  the  bodies  of  all 
perfons  who  fliall  be  notorioufly  fufpe(Sled  of  felonies  or  trefpafles, 
without  any  indidlment  or  other  legal  procefs  againft  them,  have 
been  held  illegal  and  void. 
4  Inft.  161.  So  it  has  been  held,  that  the  king  could  not  authorife  perfons  to 
take  care  of  rivers  and  the  fifhery  therein,  according  to  the  me- 
thod prefcrlbed  by  the  ftatute  Wejl,  2.  (13  Ed.  i.Jlat,  1.)  c.  47.  be- 
fore the  making  of  that  ftatute. 


So,  a  grant  by  Hen.  VI.  to  the  corporation  of  dyers  in  London  2  Inft.  47. 
of  a  power  to  fearch,  ^r.,  and  if  they  found  any  cloth  dyed  with 
logwood,  that  it  fliould  be  forfeit,  was  adjudged  void  j  it  being  («')Sid.44.r. 
againft  law  that  any  (<a:}  forfeiture  ftiould  incur  by  letters  patent,  "^^"t*  47* 

The  crown  may  grant  cognizance  of  pleas  to  proceed  fectindum  Lit.  Rep. 
legem  terra^  but  not  to  proceed  by  other  laws  ;  for  that  would  be  3°4- 
to  make  new  laws,  which  the  crown,  being  but  one  branch  of  the  joMot.izc; 
legiflative  power,  cannot  do. 

The  king  cannot  grant  to  any  to  hold  a  court  of  equity,  be-  Hob.  63. 
caufc  this  is  in  derogation  of  the  common  law  ;  and  the  Chan-  ^°y'  H7' 
eery  in  Ghejler   and  Durham  are  incidents  to  a  county  palatine  \az.  '     '' 
which  hady'ttro  regalia. 

A  grant  to  the  town  o(  Berwick  that  they  fhould  be  a  county.  Vent.  407. 
but  no  grant  of  having  a  fherifF,  was  adjudged, to  be  void,  becaufe 
there  would  be  no  officer  to  execute  and  do  juftice. 

There  are  likewife  perfonal  prerogatives  which  the  king  only  Dyer,  300. 
can  grant,  and  which  are  of  fo  high  a  nature,  as  that  they  cannot  ^'^°'  ^^^^"^» 
be  delegated  to  any  other  ;  fuch  as  the  power  of  ir-king  an  alien,  Skin,  606. 
a  denizen,  the  power  of  pardoning  felonies,  ^c. 

[A  grant  by  the  king  within   time  of  legal  memory  to  a  town  Karg.  Co. 
of  the  right  of  fending  reprefentatives  to  parliament  is  good  with-  ^'^'  '°9*  **• 
out  firft  incorporating  fiich  town.     Thus,  the  city  of /^F"cy?y2/V2y?^r, 
which  hath  never  been  incorporated,  RvH  fent  members  to  parlia- 
ment in  the  reign  of  Edward  6.] 

2.  Of  Grants  arifing  from  his  Intereft. 

It  feems  to  be  clearly  agreed,  that  the  king  may  alien,  grant,  or  Plow.  236. 
charge  any  branch  of  his  revenue,  in  which  he  hath  an  eilate  of  '"Ld.  Berk- 
inheritance,  as  alfo  his  lands  in  fee-fimple,  though  he  is  feifed  of  vaugh^e-. 
them  y//f<f  corona.     And   this  power  is   faid   to  be   founded  on  Co.  Lie.  19, 
reafons  of  ftate,  and  arifes  from  the  nature  of  our  conftitution,  by  7  Co.  12. 
which  the  king  is  difabled  to  levy  money  on   the  fubjeft  without 
an  acl  of  parliament ;  fo  that  if  this  power  were  not  inherent  in 
the  crown,  the  kingdom  might  fuiFer  by  a  fudden  invafion,  ^c. 
Alfo,  as  rewards  and  punifhments  are  the  fupporters  of  all  go- 
vernments, it  is  but  highly  reafonable  that  the  crown  fnould  have 
the  power  of  rewarding  thofe  who  deferve  well.    And  this  hath 
been  the  conftant  ufage  of  the  kings  of  England,  by  granting  out 
of  the  crown-revenue  penfions  and  eilates  to  thofe  whofe  fervices 
have  been  meritorious,  as  alfo  to  fuch  of  the  nobility  whofe  for- 
tunes have  come  to  decay. 

Lands  in  ancient  demefne,  though  they  feemed  moft  appropriate  s  Mod.  5^, 
to  the  king's  ufe  of  any  of  his  revenues,  (for  the  tenants  had  feveral  ^^Z"  ^°'^'; , 
privileges,  all  relating  to  the  king,  as  not  to  be  empleaded  out  of  the  tit.  Anciienc 
manor,  to  be  free  of  toll  for  all  things  concerning  their  fuftenance  Dsmei.-e. 
and  hufbandry,  not  to  be  impannelled  on  any  inqueft,)  were,  not- 
withftanding  all  this,  always  alienable. 

The  goods  of  felons,  fugitives,  perfons  outlawed,   t^fc.  waifs,  9^0. 25. 
ftrays,    deodands,  wreck,  i^c.    are    deemed   the   flowers  of  the  Jf^^tfgta^' 
crown,  and  diftinguiflied  by  that  name  j  and  thefe  the  king  clearly  Maiceiia's 

P  p  2  may 
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cafe.  may  grant ;  and  between  tliefe  and  liberties  nnd  franchlfes,  v-lilcK 

Mcor,474.    i^jj^e  j^Q  exiftence  till  created,  a  diflinclion  hath  been  eftablifhedj 
And! 87.'      Wz.That  if  the  firfl:  of  thefe,  and  the  pofleffions  to  which  they  are 
Mod.  232.     appendant  or  annexed,  come  to  the  crown,  they  fink  in  the  crown, 
and  the  king  is  feifed  of  them  again  yV/zv  corona  .  but,  if  the  poflef- 
fions, to  which  liberties  or  franchifes,  fuch  as  fairs,  markets,  ^c 
are  appendant,  come  to  the  crown,  yet  thefe  lafl  arc  not  extinft, 
but  continue  to  exift  according  to  their  firfl  eftablifhment. 
Crt.tliz.  If  the  king  grants  to  J.  S.  felons'  goods,  or  waifs  and  flirays 

^^3-  within  his  manor,  J.  S.  (hall  have  them  in  the  lands  of  the  free- 

Bcft!  '^^'    holders;  for  they  are  liberties  due  to  the  king,  which  he  may 
grant,  and  are  not  charges  to  the  fubje6l ;  for  the  king  hath  this 
right  in  every  man's  land,  and  therefore  may  grant  it  to  another. 
Yeiv.  19.  The  forfeiture  of  goods  and  chattels  in  an  outlawry  in  a  per- 

Wiii.  Rep.    fQiiai  a6lion  belongs  to  the  king,  which  the  king  may,  and  ufually 
does  grant  to  the  perfon  who  is  at  the  expence  of  fuing  out  the 
outlawry  j  yet  this  is  hut  ex  gratia  regis,  and  not  debito  jujtiiia. 
Ld.  Raym.        All  fines  for  offences  de  jure  belong  to  the  king,  becaufe  it  is 
213,214.     his  correction,  and  the  publick  revenge  is  in  his  hands  ;  but  the 

king  may  grant  them  to  orhers. 
5  Mod.  46.        It  was  agreed  in  the  Banker's  cafe,  that  King  Car.  II.  having  the 
Comb.  270.  i-gyeime  of  excife  veiled  in  him,  his  heirs  and  fucceiTors,  by  a£l  of 

Skin.  601.  ,.  .    ,  1  1       r  1  r 

pi.  II.  The  parliament,  might  grant  or  charge  the  lame  or  any  part  thereor  5 
Banker's  and  that,  accordingly,  the  letters  patent  and  grant  of  25,000/. 
t/i-;"  *  P^*"^"''"  o^*^  of  the  hereditary  revenue  of  excife,  for  the  payment  of 
intereft  to  Sir  Robert  Vinor  and  others,  of  wliom  the  king  had 
borrowed  large  fums  of  money,  till  fuch  time  as  the  principal 
debt  {hould  be  difcharged,  were  good  and  valid  in  law,  and  bound 
the  king's  fucceflbrs  j  although  it  was  objected,  that  this  revenue 
was  granted  by  atSl  of  parliament ;  that  it  arofe  out  of  the  purfes 
xjf  the  people,  and  that  it  was  given  in  lieu  of  wards,  liveries, 
purveyances,  ^'c.  which  were  inheritances  unalienable.  But  to 
thefe  it  was  anfwered  and  refolved,  that  being  given  in  fee,  though 
by  a£l  of  parliament,  it  mud  have  the  fame  incidents  as  other  in- 
heritances in  fee  have,  one  of  which  is  to  be  alienable  at  pleafure  ; 
and  as  to  its  being  granted  in  lieu  of  inheritances  which  were 
unalienable,  that  was  held  not  to  be  material,  as  thofe  inheritances 
were  extin£l,  and  fo  could  not  aflecl  inlieritances  of  another  na- 
ture newly  given  :  befules,  thofe  inheritances  of  wards,  liveries, 
Cffc.  were  in  efledl  alienable,  for  they  might  have  been  releafed  or 
difcharged. 

[It  (hould  feem,  that  before  the  Revolution  there  was  properly 
no  publlck  revenue,  but  that  all  the  revenues  both  ordinary  and 
extraordinary  were  the  king's  only,  and  wholly  difpdfable  at  his 
pleafure.  Upon  the  introdudlion  of  the  funding  fyftem  at  the  Re- 
volution, appropriations  became  neceflary,  and  therefore  a  certain 
portion  only  of  .the  revenues  hath  been  fince  that  period  fubjeft 
to  the  immediate  dlfpofition  of  the  crown,  for  the  fupport  of  its 
honour  and  dignity.  This,  in  the  late  reigns,  confifted  of  an 
annuity  granted  by  parliament,  and  the  hereditary  revenues  of  the 
crown,  that  is,  the  produce  of  certain  branches  of  the  excife,  the 

poft- 
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poft-office,  the  duty  pn  wine  licences,  the  revenues  of  tlie  re- 
maining crown  lands,  the  profits  arifing  from  courts  of  juftice, 
and  in  King  JVilliatni  reign, the  4  i-half/^r  ce?jt.  duties  arifing  from 
Bnrbadoes  and  the  Leeward  IJlands.  But  his  prefent  Majefty  hav- 
ing, foon  after  his  accelTion,  fignified  his  confent,  that  his  own 
hereditary  revenues  might  be  fo  difpcfed  of  as  might  beft  conduce 
to  the  utility  and  fatisfacSlion  of  the  publick ;  and  having  gra- 
cioufly  accepted  the  limited  fum  of  2,oo^ooo  I.  per  on?mm  for  the 
fupport  of  his  civil  lift  ;  the  hereditary  and  other  revenues  were 
carried  into  and  made  a  part  of  the  aggregate  fund  j  and  the  ag- 
gregate fund  was  charged  with  the  payment  of  the  whole  annuity 
to  the  crown  of  800,000  /.  which  being  found  infufficient,  was 
Jncreafed  in  1777  to  900,000/.  per  antium. 
■  The  power  of  the  crown  with  refpe£l  to  grants  out  of  the  civil 
lift  was  till  lately  wholly  unlimited,  that  part  of  it,  called  the  penfion 
lift,  being  totally  difcretionary  in  its  amount.  This  occafioned  great 
diforders  in  the  admlniftration  of  the  civil  lift,  and  by  exhaulling 
too  great  a  part  of  the  revenues,  difappointed  the  juft  claims  of 
thofe  who  had  liens  upon  them,  and  reduced  the  crown  to  the 
painful  necefiity  of  making  application  to  parliament  to  fupply  the 
deficiencies.  His  prefent  Majefty  having  therefore  been  gra- 
cioufly  pleafed  to  exprefs  to  his  parliament  his  defire  to  difcharge 
the  debt  on  his  civil  lift,  without  any  new  burden  upon  the  pub- 
lick,  and  to  introduce  a  better  order  and  economy  In  the  civil  lift 
eftabliftiment,  it  was  propofed  to  reduce  the  penfion  lift,  both  in 
its  grofs  quantity,  and  in  its  larger  individual  proportions,  to  a 
certainty.  It  is  therefore  enabled  by  ftat.  22  G.  3.  c.  82.  §17. 
that  "  for  the  better  regulation  of  the  granting  of  penfions," 
(that  is,  of  penfions  chargeable  upon  the  civil  lift,  for  this  aft  af- 
fefts  pnly  to  regulate  and  reform  the  civil  lift  eftabliftiment,) 
^'  and  the  prevention  of  abufe  or  excefs  therein,  no  penfion  ex- 
?'  ceeding  the  fum  of  three  hundred  pounds  a-year  fhall  be  granted 
*'  to  or  for  the  ufe  of  any  one  perfon  ;  and  that  the  whole  amount 
"  of  the  penfions  granted  in  any  one  year,  fhall  not  exceed  fix 
"  hundred  pounds ;  a  lift  of  which,  together  with  the  names  of 
"  the  perfons  to  whom  the  fame  are  granced,  ftiall  be  laid  before 
<'  parliament  in  twenty  days  after  the  beginning  of  each  feftion, 
'<  until  the  whole  penfion  lift  fliall  be  reduced  to  ninety  thoufand 
<*  pounds  ;  which  fum  it  Ihall  not  be  lawful  to  exceed  by  more 
**  than  five  thoufand  pounds  irj  the  whole  of  all  the  grants  :  nor 
"  fhall  any  penfion,  to  be  granted  after  the  faid  redu£lion,  to  or 
<'  for  the  ufe  of  any  one  perfon,  exceed  the  fum  of  one  thoufand 
«'  two  hundred  pounds  yearly,  except  to  his  Majefty's  Royal  fa- 
"  mily,  or  on  an  addrefs  of  either  houfe  of  parliament." 

And  by  §  18.  reciting  that  "  it  had  been  ufual  that  perfons 
**  who  have  ferved  the  crown  in  foreign  courts,  had,  after  the 
<<  expiration  of  their  fervice,  at  his  Majefty's  pleafure,  received 
^*  fuch  proportion  of  their  foi'mer  appointments,  as  to  his  Majefty 
*'  hath  feemed  expedient,  it  is  ena£led,  That  nothing  in  this  a£fe 
M  contained  relative  to  penfions  fliall  be  conftrued  to  extend  to 
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<*  fuch  allowance,  either  in  prefent  or  in  future,  provided  tliat 
*'  the  faid  perfons  do  not  feverally  enjoy  fome  place  or  other  pro- 
"  fit  from  the  crown,  to  the  amount  of  the  penf.on  ufually  allowed 
«'  in  fuch  cafes ;  provided  that  the  lift  of  the  faid  penfions 
*«  fhall  be  laid,  in  the  manner  before  mentioned,  before  parlia- 
**  ment." 

By  §  19.   reciting  that  **  much  confufion  and  expence  had  arifen 

**  from  having  penfions  paid  at  various  places,  and  by  various 

**  perfons  ;  and  that  a  cuftom  had  prevailed  of  granting  penfions 

*'  on  a  private  lift  during  his  Majefty's  pleafure,  upon  a  fuppofi- 

*'  tion  that  in  fome  cafes  it  may  not  be  expedient  for  the  publick 

**  good  to  divulge  the  names  of  the  perfons  in  the  faid  lift,  or  that 

**  it  may  be  difagreeable  to  the  perfons  receiving  fuch  payments 

**  to  have  it  knowi)  that  their  diltrefles  are  fo  relieved,  or  ior  fav- 

**  ing  the  expence  of  fees  and  taxes  on  fmall  penfions ;  by  means 

*<  of  which  ufage,  fecret  and  dangerous  corruption  may  hereafter 

*'  be  pra£lifed :"  Reciting  further,  that  "  it  is  no  difparagement 

*f  for  any  perfons  to  be  relieved  by  the  royal  bounty  in  their  dif- 

**  trefs,  or  for  their  defert,  but,  on  the  contrary,  it  is  honour^ 

*•  able,  on  juft  caufe,  to  be  thought  worthy  of  rewar<i,  it  is  en- 

Byft.  25G.  (f  adled.  That  no  penfion  whatever,  en  the  civil   eftablifliment, 

ceitainfmall  *'  ^^^^  thereafter  be  paid  but  at  the  Exchequer,  and  in  the  fame 

bsuntiesof    *'  manner  as  thofe  penfions  which  were  then  paid  and  entered  at 

the  cr.wn      it  the  Exchequer,  under  the  head,  title,  and  defcription  oi  Penfions^ 

tio^ned"pav-'  "  ^^^'^  ^''\th.  the  name  of  the  perfon  to  whom,  or  in  truft  for  whom, 

able  to  per-    "  the  faid  penfion  is  granted;  and  that  thofe  which  are  transferred 

fons  in  low    <c  thither  by  this  adl  fhall  be  fubjecSt  to  no  taxes  or  fees  whatever,  ex- 

circum-^^"    "  ^^P*^  ^^^^  taxcs  and  fees  to  which  before  this  a£l  they  were  fub- 

fiances,  are    *'  je6l ;  any  ftatutc,  law,  or  ufage  to  the  contrary  notwithftanding  : 

exempcfrom  u  JsJor  fhall  any  penfion  hereafter  to  be  granted  be  charged  at  the 

ofthi/  '  "  "  Exchequer  with  further  or  other  fees  than  were  heretofore  paid 

ciaufe,  and     «  ou  pcnfions  to  the  paymafter  of  the  penfions."     It  is,  however, 

the  fame  are  by  §  2 1 .   permuted    to  the   high  treafurcr,  or  firft  commiftioncr 

allowed  to  be       i   ^,  ^  ^  r         1         •  1     •  •  1       i-      1 

paid  as  they  ot  the  treatury  tor  the  tune  beu)g,  to  return  into  the  Exchequer 
formerlyhad  any  penfion  or  annuity,  without  the  name  of  the  perfon  to  whom 
*'*"'•  it  is  made  payable,  on  his  taking  an  oath,  that  according  to  the 

beft  of  his  knowledge,  belief,  and  information,  the  penfion  or  an- 
nuity fo  returned  without  a  name  by  him  into  the  Exchequer,  is 
not,  direcfUy  or  indiredlly,  for  the  benefit,  ufe,  or  behoof  of  any 
member  of  the  Houfe  of  Commons,  or,  fo  far  as  he  is  concerned, 
applicable,  dire£l;Iy  or  indire6lly,  to  the  purpofe  of  fupporting  or 
procuring  an  intereft  in  any  place  returning  members  to  parlia- 
ment :  upon  taking  which  oath,  it  is  ena61:ed  by  §  22.  that  the  pen- 
fion or  annuity  fiiall  be  paid  at  the  Exchequer  to  the  order  of  the 
high  treafurer,  or  firft  commifiioner,  whofe  receipt  fhall  be  ac- 
cepted and  taken  as  an  acquittance  for  rhe  fame.  But  by  §  23.  if 
any  fuch  fccrrt  penfion  {hall  continue  in  the  lift  for  more  than  five 
years,  the  high  treafurer,  or  firft  commiflioner  of  the  treafury, 
or  one  of  the  fecretaries,  or  one  of  the  chief  clerks  of  the  trea- 
sury, for  the  time  being,  Ihail  make  oath  before  fuch  penfiori 
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ftall  be  paid  at  the  Exchequer,  that  he  believes  that  the  perfon  for 
vvhofe  ufe  the  faid  penfion  or  annuity  hath  been  granted  is  living. 

In  order  to  prevent,  as  much  as  may  be,  all  abufes  in  the  difpofal  of 
monies  iflued  under  the  head  of  fecret  fervice  money,  or  monty  £01* 
fpecial  fervice,  thefum  to  be  ifluedor  paid  from  the  civil  lift  revenues 
for  the  purpofe  of  fecret  fervice  within  this  kingdom  (hall  not  exceed 
the  fum  of  ten  thoufand  pounds  in  any  one  year  :  And  as  to  foreign 
fecret  fervice  money,  it  is  enabled,  that  when  it  fliall  be  deemed 
expedient  by  the  Treafury  to  ifl'ue,  or  in  any  manner  to  diretl  the 
payment  of  any  money  from  the  civil  lift  revenues  for  that  pur- 
pofe, the  fame  (hall  be  iflued  and  paid  to  one  of  his  Majefty's  prin- 
cipal fecretaries  of  ftate,  or  to  the  firft  commiiEoncr  of  the  admi- 
ralty, who  {hall  for  his  difcharge  at  the  Exchequer,  within  three 
years  from  the  ifluing  of  fuch  money,  produce  the  receipt  of  his 
Majefty's  minifter,  commiffioner,  or  conful  in  foreign  parts,  or  of 
any  commander  in  chief,  or  other  commander  of  his  Majefty's 
navy  or  land  forces,  to  whom  the  faid  money  fhall  have  been  fent 
or  given,  that  the  fame  hath  been  received  for  the  purpofe  for 
which  the  fame  hath  been  iflued  ;  which  receipt  fhall  be  filed  in 
the  Exchequer  to  charge  the  faid  minifter,  commiflloner,  ^<r., 
with  the  fame  *,  and  the  faid  receipt,  on  proof  of  the  hand-v/riting, 
(hall  be  fufficient  to  acquit  and  difcharge  the  faid  fecretary,  t^c, 
in  their  accounts  at  the  Exchequer.  And  by  §  26.  any  foreign 
minifter,  iffc.  charged  at  the  Exchequer  with  the  receipt  of  any 
fecret  fervice  money,  fhall  ftand  acquitted  thereof,  if  within  one 
year  after  his  arrival  in  Great  Britain,  he  fhall  either  return  the 
(aid  money  into  the  Exchequer,  or  make  oath  before  the  barons  of 
the  Exchequer,  or  one  of  them,  that  he  has  diftjurfcd  the  money 
intrufted  to  him  for  foreign  fecret  fervice,  faithfully,  according 
to  the  intent  and  purpofe  for  which  it  was  given,  according  to  his 
beft  judgment  for  his  Majefty's  fervice.  And  by  §  27.  whenever 
it  fhall  be  necefl^ary  for  the  fecretary  or  fecretaries  of  ftate,  or  firft 
commiffioner  of  the  admiralty,  to  pay  any  money  ifl'ued  for  foreign 
fecret  fervice,  or  for  fecret  fervice  in  detecting,  preventing,  or 
defeating  treafonable  or  other  dangerous  confpiracies  againft  the 
ftate  in  any  place  within  this  kingdom,  thwsn  it  fhall  be  fufficient 
to  acquit  and  difcharge  fuch  fecretary,  ^'c.  or  fuch  fecretary  or 
fecretaries,  or  the  under -fecretary  of  ftate  in  the  office  to  which 
fuch  fecret  fervice  money  hath  been  paid,  or  for  the  firft  com- 
miffioner of  the  admiralty,  or  the  fecretary  of  the  admiralty,  to 
make  oath,  that  the  money  paid  to  hmi  tor  foreign  fecret  fervice, 
or  for  fecret  fervice  in  detedting,  preventing,  or  defeating  treafon- 
able or  other  dangerous  confpiracies  againft  the  ftate  {mutatis  mu' 
tandisy  as  the  cafe  may  be),  has  been  bond  fide  applied  to  the  faid 
purpofe  or  purpofes,  and  to  no  other  j  and  that  it  hath  not 
appeared  to  him  convenient  that  the  fame  (hould  be  paid  abroad. 
By  §  28.  it  is  enaded,  that  no  certain  or  ftated  fum  fhall  be  given 
or  allowed  out  of  the  civil  lift  revenues,  under  the  name  of  fecret 
fervice  money,  as  had  been  theretofore  the  pradice  ;  but  when  any 
monies  for  fecret  fervice  Ihall  be  deemed  necefl*ary  by  the  commif- 
fioners  of  the  treafury,  the  fame  fhall  be  iflued  by  their  diredioii, 
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as  the  occafion  fhall  require,  In  tlie  manner  thereinbefore  dirct^ccd^ 
And  by  §  29.  whenever  any  money  fliall  be  Iflued  for  the  purpofe 
of  any  fpecial  fervice,  or  Ihr.ll  be  given  without  provlfion  of  annual 
qr  other  dated  payment,  but  in  a  grofs  fum  or  fums,  as  to  any 
fecretary  or  fecretaries  of  the  treafury,  or  others,  to  be  paid  over 
to  or  for  the  ufe  of  any  perfon  or  perfons  for  fpecial  fervice,  or  as 
of  royal  bounty,  the  faid  money,  together  with  the  fpecial  fervice 
or  fervices,  or  as  of  royal  bounty,  to  which  the  fame  is  applied, 
as  alto  the  name  of  the  perfon  or  perfons  to  whom  it  is  paid,  (hall 
be  entered  in  a  book  to  be  kept  for  that  purpofe  in  the  treafury, 
.  in  order  to  be  produced  to  either  houfe  of  parliament,  if  required. 
And  for  the  better  prevention  of  all  practice  by  which  fuch  grants 
as  of  bounty  may  be  made  a  colour  under  which  penfions  may  be 
fubftantially  granted,  it  is  enabled  by  §  30.  that  any  money  fq 
glven  as  of  royal  bounty,  to  any  perfon  more  than  once  in  three 
years,  the  fame  Is  and  fnall  be  reputed  a  penflou  to  all  intents  and 
purpofes  whatfoever. 

The  a6l  next  divides  the  payments  of  the  civil  lid  revenues  inta 
feveral  diilinil;  clalTes,  and  direds  that  no  falary  or  penfion  fhall 
be  paid  but  hi  the  order  there  prefcribed.  And  it  farther  pro- 
vides, that  if  any  falary,  fee,  or  pennon,  or  any  part  thereof, 
remain  in  arrear  at  the  ufu.d  time  of  payment,  at  the  end  of  a 
period  of  two  years,  from  want  of  cafli  belonging  to  the  civil  lift 
revenues  to  pay  and  difcharge  the  fame,  fuch  arrear  fliall  not  be 
carried  as  a  debt  to  the  account  of  the  year  following,  but  fhall  be 
wholly  lapfed  and  extinguilhed,  as  if  the  fame  had  not  beea 
payable. 

The  ftatute  of  i  Afiti.  c.  7.  which  provides  for  the  civil  lift 
eftablifliment  of  that  reign,  reflrains  the  power  of  the  crown  in 
the  difpofal  of  its  land  revenue,  and  ena6ls  that  wo  grant  fhall 
be  made  by  the  crown  of  any  munors,  mefTuages,  lands,  tene- 
ments, rents,  tithes,  woods,  or  other  hereditaments  (advowfons 
of  churches  and  vicarages  only  excepted),  whether  belonging  to 
the  crown  in  right  of  the  crown  of  England,  or  as  part  of  the 
principality  of  IVales^  or  of  the  duchy  or  county  palatine  of  Lan~ 
enflery  or  otherwife  howfoever,  for  any  longer  term  than  one  and 
thirty  years  or  three  lives,  or  fome  term  determinable  upon  one, 
two,  or  three  lives,  and  unlefs  it  be  made  to  commence  from 
the  date  or  making  thereof;  and  if  to  take  eiFe£t  in  reverfion. 
It  do  not,  together  with  the  eflate  In  pofTelhon,  exceed  three 
lives  or  the  term  of  one  and  thirty  years  in  the  whole ;  uti- 
lefs  the  tenant  be  punifliable  for  wafte,  and  unlefs  the  ancient 
rent,  or  more,  that  hath  been  paid  for  the  greater  part  of  twenty 
years  prior  to  the  grant,  be  referved  upon  it;  and  If  no  rent 
hath  been  paid  before  the  grant,  then  unlefs  there  be  referved 
^  reafonable  rent,  not  under  the  third  part  of  the  clear  yearly 
value  of  the  eflates  eomprifed  in  the  grant ;  and  alfo  fuch  rents 
be  made  payable  to  the  queen,  her  heirs  or  fuccefTors  who  fhall 
make  fuch  grant,  and  to  her  or  their  heirs  or  fuccefTors,  during 
the  whole  term  of  the  continuance  thereof.  But,  where  the 
greatcft  part  of  the  yearly  value  of  any  tenements  or  heredita-r 
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ments  belonging  to  the  crown  fliall,  at  the  time  of  making  any 
leafe  or  grant  thereof,  confift  of  buildings  thereon,  which  may 
Vant  to  be  repaired  or  re-edihed,  in  fuch  c^ife,  to  encourage  the 
re-buiiding  or  reparation  thereof,  it  is  provided  that  the  crown 
may  grant  fucli  tenements  or  hereditaments,  for  a  term  not  ex- 
ceeding fifty  years  or  three  lives,  fo  as  luch  grant  be  made  to 
commence  :from  the  date  or  making  thereof,  or  if  in  reverfion,  that 
it  df  not  with  the  eftate  in  pofieffion  exceed  fifty  years  or  three  lives 
from  the  date  or  making  therec.i,  and  that  it  be  under  ihe  other 
reftricllons  required  in  the  grants  of  one  and  thirty  years.  But 
this  provifo  is  repealed  by  flut.  34  G.  3.  c.  75.  except  as  to  grants 
under  the  feals  of  the  duchy  and  county  palatine  of  Lancajler;  and 
it  is  ena6led,  that  where  any  land  or  ground  belonging  to  the 
crown  (hall  be  dtemed  proper  by  the  treafury  for  the  ere£lion  of 
houfes  or  other  buildings  thereon,  or  for  neceflary  gardens,  yards, 
curtilages,  and  other  appurtenances  to  be  enjoyed  therewith,  and 
iliall  be  by  their  order  diredfed  to  be  appropriated  to  that  ufe,  and 
where  the  leiiee  fnall  agree  and  covenant  to  erciSt  buildings  there- 
on of  greater  yearly  value  than  the  land  or  ground  fo  to  be  leafed 
pr  granted,  or  where  the  greatefb  part  of  the  yearly  value  of  any 
tenements  or  hereditaments  belonging  to  the  crown  doth  or  fliall, 
at  the  time  of  making  any  grant  thereof,  confiit  of  any  buildings 
thereon,  in  any  of  tli ofe  cafes,  the  crown  may  grant  the  land  or 
ground  fo  direfled  to  be  fet  apart,  or  the  tenements  or  heredita- 
ments of  the  above  dcfcription,  for  any  term  not  exceeding  ninety- 
nine  years,  or  three  lives  to  be  computed  from  the  date  of  the 
grant,  or  if  in  reverfion,  not  exceeding,  together  with  the  eflate  in 
pofieffion,  the  like  term  of  ninety -nine  years,  or  three  lives,  to  be 
computed  in  like  manner  from  the  date  of  the  grant,  fo  as  when 
there  fiiall  happen  to  be  any  fubftantial  building  upon  the  ground 
to  be  demifed,  or  that  the  buildings  thereupon  fiiali  not  require, 
pr  not  be  intended  and  agreed  to  be  rebuilt,  there  be  referved  an 
annual  rent  not  lefs  than  two-thirds  of  fuch  annual  fum  as  fliall  » 

be  deemed  by  the  treafury  a  reafonable  rent  or  confideration  for 
fuch  buildings  and  ground  refpe£lively,  for  the  term  intended  to 
be  granted,  and  fo  as  there  be  paid  to  the  ufe  of  the  crown  a  fine 
to  the  amount  of  the  remaining  part  of  fuch  annual  fum,  fubjeft 
to  a  difcount,  which  fliall  not  be  computed  at  a  higher  rate  than 
the  higheft  legal  rate  of  interefi:  at  the  lime  of  making  fuch  grant  j 
and  when  there  fliall  happen  to  be  no  fubftantial  building  on  fuch 
ground  as  the  buildings  thereon  require,  or  fliall  be  intended  and 
agreed  to  be  rebuilt,  or  other  new  buildings  to  be  ere£led  thereon, 
in  that  cafe  there  fliall  be  referved  fuch  annual  rent  as  fliall  be 
deemed  by  the  treafury  a  reafonable  rent  or  confideration  for  fuch 
land  and  old  buildings  for  the  term  intended  to  be  granted, without 
taking  any  fine  for  the  fame ;  fo  as  in  every  leafe  of  land  and 
buildings  of  this  laft  defcription,  there  be  contained  a  covenant  or 
condition  on  the  part  of  the  grantee,  for  the  erecting  of  proper  and 
fubftantial  houfes  and  buildings  thereon,  within  a  reafonable  time, 
to  be  in  each  cafe  limited  for  that  purpofe,  and  fuch  other  cove- 
jiants  for  keeping  buildings  in  repair,  and  doing  all  fuch  other 
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aQ:s  as  the  treafury  fiiall  think  reafonable  ;  and  fo  as  all  fuch  rents 
be  referved  to  be  paid  free  of  all  taxes  and  afleffrnents  during  the 
•whole  term,  except  fuch  rent  or  fuch  part  thereof,  during  fuch 
part  of  the  term  as  the  treafury  fliall  think  fit  to  be  allowed,  not 
exceeding  in  any  cafe  the  term  of  three  years  :  and  fo  as  every 
luch  grantee  or  leffee  fign,  feal,  and  deliver  a  counterpart  of  his 
grant  or  leafe,  which  counterpart  lliall  not  be  fubje£l  to  any  Itamp 
duty. 

§4*  And  it  is  further  enabled,  that  on  every  grant,  leafe,  or  other 

slTurance  by  the  crown  under  the  great  feal.  or  feal  of  the  Exche- 
quer, of  any  manors,  melTuages,  lands,  tenements,  rents,  tithes, 
woods,  or  other  hereditaments,  (advowfons  of  churches  and  vicar- 
ages, and  fuch  tenements  and  grounds,  with  buildings  erected 
thereon,  as  are  hereby  authorifed  to  be  granted  for  any  term  not 
exceeding  ninety-nine  years  or  three  lives,  and  whereon  any  fine 
or  fines  fhall  be  payable  as  aforefaid  only  excepted,)  whereby  any 
eftate  or  intereft  whatever  at  law  or  in  equity  fiiall  pafs  from  the 
crown,  there  be  referved  fuch  clear  annual  rent  as  by  the  treafury 
Ihall  be  deemed  reafonable,  without  taking  any  fine  for  the  fame  ; 
which  rent  fliall  be  made  payable  to  the  crown  during  the  whole 
term  of  the  continuance  thereof  j  but  no  fuch  grant  fhall  be  good 
unlefs  the  grantee  execute  a  counterpart  thereof,  fuch  counterpart 
however  not  to  be  fubje^l  to  any  (lamp  duty. 

§  5'  With  refpeft  to  the  renewal  of  the  crown  leafes,  it  is  enadled, 

that  no  leafe  or  grant  of  any  manors,  mefluages,  lands,  tenements, 
tithes,  woods,  or  other  hereditaments  belonging  to  the  crown, 
within  the  ordering  and  furvey  of  the  Exchequer  in  Etiglatidy  fhall 
be  renewed,  until  within  five  years  of  the  period  of  the  expiration 
thereof,  except  fuch  tenements  and  hereditaments  as  are  autho- 
rifed by  this  a£l  to  be  granted  for  any  term  not  exceeding  ninety- 
nine  years,  nor  fhall  any  grant  of  any  fuch  tenements  and  here- 
ditaments fo  authorifed  to  be  granted  be  renewed,  until  within 
twenty  years  of  the  period  of  the  expiration  thereof,  nor  any 
grant  for  lives,  fo  long  as  there  fhall  be  more  than  one  of  fuch 
lives  in  being.  However,  where  it  fhall  appear  to  the  fatisfa£tion 
of  the  Treafury,  that  any  perfon,  has,  at  any  time  before  the 
paflTmg  of  this  aft,  entered  into  any  covenants  or  engagements  to 
obtain  renewals  at  earlier  periods,  in  confidence  that  the  fame 
could  be  renewed  according  to  the  ordinary  pra6lice  in  fuch  cafes, 
in  that  cafe,  a  renewal  may  be  maae  at  a  greater  dillance  of  tima 
from  the  expiration  of  the  leafe,  fo  as  to  enable  fuch  perfon  to 
perform  his  engagements :  In  like  manner,  where  any  perfon  fliall 
be  the  lefTee  of  any  tithes  of  any  lands,  or  any  profits  ilTuing  out 
of  any  lands,  and  fhall  be  the  owner  of,  or  interefted  in  fuch 
lands,  the  Treafury  may  order  a  renewal  of  fuch  leafe  at  fuch  times 
as  fhall  appear  to  them  convenient  for  the  moft  beneficial  enjoy- 
ment of  fuch  tithes  or  other  profits,  together  with  fuch  lands  : 
and  where  it  fhall  appear  to  the  fatisfadlion  of  the  Treafury,  that 
any  leiTee  of  lands  belonging  to  the  crown,  has,  before  the  pafling 
of  this  aft,  demifed,  or  agreed  to  demife  the  fame,  for  the  pur- 
pofe  of  improving  them  by  building,  and  has  entered  into  any 
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covenants  or  engagements,  in  confequence  whereof  fuch  perfon 
would,  by  reafon  of  the  improvements  fo  made,  be  bound  to  pay, 
upon  the  renewal  of  any  leafe  or  grant  of  fuch  lands,  more  than 
he  would  be  entitled  to  receive  from  th'^i  under-lefl'ees  or  leflee 
thereof;  in  fuch  cafe,  the  Treafury  may  make  an  abatement  in  the 
rent  and  fine  to  be  referved  and  paid  to  the  crown  in  confequence 
of  fuch  improvements,  and  fuch  leafe  or  grant  as  fliall  be  made 
(regard  being  had  to  fuch  circumflances)  fhall  be  good  and  ef- 
fe(Slual.  It  is  alfo  provided,  that  where  any  waftes  belonging  to  ^7» 
the  crown  (hall  be  inclofed  by  authority  of  parliament,  or  where 
any  lands  or  grounds  belonging  to  and  held  under  any  leafe  or 
grant  from  the  crown  under  the  great  feal,  or  feal  of  the  Exche- 
quer, fhali  be  deemed  by  the  Treafury  fit  to  be  planted  and  ap- 
propriated to  the  growth  of  wood  or  timber,  or  any  farm-houfe, 
or  other  fuoflantial  building,  to  be  erected  for  the  better  manage- 
ment and  improvement  of  any  lands  or  grounds,  or  any  pits, 
ihafts,  levels,  watercourfes,  engines,  or  other  works,  to  be  made 
for  the  better  working  of  any  mines,  quarries,  or  collieries  be- 
longing to  the  crown,  and  holden  as  aforefaid,  and  where  the 
term  or  eflate  in  pofleflion  therein  fhall  be  deemed  by  the  Treafury 
to  be  infufiicient  to  repay  the  cofls  and  charges  of  fuch  works  and 
improvements,  with  reafonable  profit  and  advantage  to  the  par- 
ties making  or  caufing  the  lam.e  to  be  made,  or  to  their  repre- 
fentntives  or  afhgns,  in  all  fuch  cafes,  it  fhall  be  lawful  at  any 
time  hereafter  to  grant  any  further  leafe  of  aiiy  fuch  houfes  or 
other  buildings,  land,  or  ground,  for  any  term  not  exceeding  the 
term  hereby  autl^orifed  to  be  granted  ;  provided  that  there  be  re- 
ferved and  made  payable  to  the  crown  the  rents  above  required, 
and  that  covenants  or  conditions  be  inferted  therein  on  the  part 
of  the  leffees,  for  ere£ling  fuch  new  houfes  or  other  buildings, 
and  performing  fuch  refpe61;ive  works  and  improvements,  at  the 
cofts  and  charges  of  fuch  lelTees,  within  a  reafonable  time  to  be 
in  each  cafe  limited  and  appointed  for  that  purpofe,  where  fuch 
houfes  or  buildings,  or  works  and  improvements,  fhall  not  have 
been  previoufly  eredted  or  made.  But  no  grant  fhall  be  made  of  §*- 
any  lands  capable  of  furvey  until  a  furvey  fhall  be  had,  and  efti- 
mate  be  made  of  the  improved  annual  value  of  the  eilate  propofed 
to  be  granted  by  a  furveyor  to  be  appointed  by  the  Treafury  or 
furveyor-general  of  the  land  revenue,  which  furveyor  is  to  certify 
the  fame  upon  oath,  and  is  alfo  tn  ftate  for  what  term  of  years  it 
fhall  appear  to  him  moft  beneficial  for  the  intereft  of  the  crown, 
to  grant  fuch  holding  or  ground,  regard  being  had  to  the  quality 
and  condition  of  the  building  then  flanding  upon  fuch  ground, 
and  of  the  buildings  propofed  to  be  ere£led  thereon.  But  where  §9* 
the  tenements  propofed  to  be  leafed,  are  of  a  fixed  and  unim- 
provable value,  or  where  they  are  Incapable  of  valuation  by 
means  of  a  furvey  or  infpedllon,  or  where  they  are  of  fuch  fmall 
value,  as  not  to  be  worth  the  expence  of  a  furvey,  a  leafe  of  them 
may  be  granted  or  renewed,  under  the  dire6lion  of  the  Treafury, 
without  any  previous  furvey  or  eftimate.  ^ 
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§2^'  The  ad\  further  provides,  that  the  furveyor-geiieval  fli all  every 

three  years,  within  thirty  days  after  the  coitimencement  of  the 
fefiion  of  parliament,  certify  under  his  hand  and  feal  to  the  king 
and  both  houfes  of  pa\i!ament,  what  leafes  or  grants  of  any  part 
of  the  land-revenue  of  the  crown  fnallhave  been  made  v/ithin  that 
time,  for  what  terms,  and  alfo  the  annual  value  of  the  tenements 
and  hereditaments  comprifed  in  fuch  leafes,  as  returned  on  oath 
by  the  furveyors  employed  to-furvey  the  fame,  and  the  annual 
value  by  the  lali  preceding  furvey  thereof,  (where  there  (hall  hap- 
pen to  be  a  former  furvey  or  valuation  thereof  in  the  cuftody  or 
power  of  the  furveyor -general,)  what  rents  fnall  have  been  re- 
lerved  upon,  and  what  fines  paid  for  every  fuch  leafe,  and  the 
confiderations  for  making  them  ; .  and  alfo,  fo  far  as  the  fame  can 
be  done,  the  rents  and  fines  which  were  rcferved  and  paid  upon  or 
for  the  lafl:  preceding  leafe  or  grant  of  fuch  tenements  or  here- 
ditaments. 

Although  the  above  ftatute  of   i  An7i    c.  7.   §  7.  reftrains  the 

crown  from  alienating  the  hereditary  revenues  and  duties  thereby 

§S.         granted  for  the  fupport  of  the  civil  lill,  yet  it  does  not  difable  it 

from  making  fuch  gr.ints  or  leafes  of  lands  and  hereditaments 

parcel  of  the  duchy  of  Coruiuall  as  it  was  authorlfed  to  make  by 

ftat.  iiTV."^.  c.  13.  or  from  granting  away  or  reftoring  eftates 

forfeited  for  treafon  or  felony,  feized  upon  outlawry,  or  taken 

in  execution,  or  from  making  cuftomary  grants  or  admittances  of 

copyhold  eftates.     And  the  ilatute  of  i  G.  3.  r.  i.  which  carries 

the  hereditary  duties  to  the  aggregate  fund,  confirms  and  efta- 

biifliea  the  above  claufes  of  the  ftatute'of  Queen -^//«<;. 

The  aft  in         T^ic  duty  of  4  i-half /^r  centum  arifing  from  Barbadoes  and  the 

•.^'  ^;^,v^j      Leewr.rd  Iflands^  was  a  perpetual  and  irrevocable  revenue  granted 

rhe  12  h  of  to  King  Charles  11.   his  heirs   and  fuccefibrs,  originally  by  an  adt 

Sept.  1663.  of  the  aflembly  of  Barbadoes^  and  afterwards  by  fimilar  acls  of  the 

lAnn  'c.'?.  ^ff<^^^hlies  of  the  other  Briti/Jj  Leeward  IJJands^  charged  upon  all 

Ccmm.         dead  commodities  the  growth  of  the  iilands,  fhipped  to  any  part  of 

Journ.  3oih  jhe  world.     It  appears  to  have  been  granted   in  exchange  for  an 

Se^  debater  acknowledgment  of  forty  pounds  of  cotton /"tr  head,  and  all  other 

intheHoufi  dutics,  rcuts,  and  arrears  of  rent  due  to  the  proprietor  or  grantee 

°!.  ^'^l^^  '^    ^^  ^^^^  above  iflands,  for  quieting  the  pOiTelTions  of  the  inhabitants 

1 77- upon     °^  *^'^  iflands,  for  a  full  confirmation  of  their  eftates  and  tenures, 

the  penfions  for  holding  their  feveral  plantations  to  them  and  their  heirs  forever 

granted  out    jj-^  fj.^^  ^^^  common  focagc,  and  in    confideration  of  the  great 

to  Lord         charges  neceflary  for  maintaining  the  honour  and  dignity  of  his 

Auckland      Pilajefty's  authority  there,  the  publick  meetings  of  the  feflions,  the 

and  Mr.        often  attendance  of  the  council,  and  the  repararions  of  the  forts 

The  right  of  ^nd  Other  publick  charges  incumbent  upon  the  government.    Thefe 

the  crown  to  duties  were,  during  part  of  King  IVilliatns  reign,  appropriated  with 

^r"^-}^^^      the  otl.er  hereditary  revenues  of  the  crown  for  the  fupport  of  the 

vir.us'cf  the  civil  lift,  but  were  difappropriated  in  the  commencement, of  the  fuc- 

prerogative     ceediug  reign.     This  difappropriation  feems  to  have  taken  place 

only  in  the    j,^  confequencc  of  an  addrefs  from  the  Houfe  of  Commons  to  the 

newly  ceded  '■ 

iflands  8  queen^ 


queen,  grounded  upon  a  petition  to  that  Hcufe  from  the  mer-  "pon  the 
chants  and  planters  of  Barbadoes^  praying  that  the   duties  may  be  ^^^'f  °f 
applied  to  the  local  purpofes  of  tlie  iilands,  with  which,  as  it  may  veryVuily 
be  fuppofed,  the   queen  promifed  a  compliance.     But  notwith-  ji'cuffedin 
ftandin":  this  refclution  and  addrefs  of  the  Houfe  of  Commons,  ^'^^'^"f'^°^ 

1  -  1       1  •  r  ^         ^  ^      r      ,      •        ^  Campbell 

and  conlequent  declaration  trom  the  throne,  theie  duties  have  not  and  Hall, 

in  fact  been,  or  been  confidered  to  be,  appropriated  merely  to  the  ^»wp.  zof-. 

fervice  of  the  iflands,  but  are  holden  to  be  an  entirely  open  fund,  ^as"s"^? 

applicable  to  any  purpofes,  which  the  bounty  of  the  crown  may  lows -.--The 

dire£l,  or  its  neceflities  may  require.  '^^"f'  "f" 

Grenada 
furrendered  by  capitulation  in  i-6j,  and,  v.'ith  its  dependencies,  was  finally  ceded  to  Great  Britain  by 
the  definitive  treaty  of  peace  at  Paris  on  the  soth  of  February  1763.  The  chief  ftipulation  material  to 
the  prefent  purpole  in  favour  of  the  inhabitant?,  as  well  by  the  treaty  as  by  the  articles  of  capituj.iiion, 
was  this—That,  ss  they  would  become,  by  their  furrender,  fubje<5ls  of  Great  Biitain,  they  rtioiild  enjoy 
their  properties  and  privileges,  and  pay  taxes,  in  like  manner  as  the  reft  of  his  Majefty's  fubjedts  of  the 
Other  British  LecAard  Iflands.  The  ifland  and  its  independencies  being  thus  become  a  Britiih  colony, 
one  of  the  firft  meafares  of  government  was  to  iffue  a  proclamation  under  the  great  feal,  bearing  date  the 
7th  day  of  October  1763,  wherein,  amongft  other  tnlngs,  it  is  declared,  *'  That  the  king,  by  letters 
"  patent  under  the  great  feal,  hid  given  exprefs  power  and  direction  to  the  governor,  as  foon  as  the  flatc 
•'  and  ciicumftances  of  the  colony  would  admit  thereof,  v^ith  the  advice  and  confent  of  the  council, 
♦*  and  the  rcprefentatives  of  the  people,  to  make,  conftitute,  and  ordain  laws,  ftatutes,  and  ordinances, 
*'  for  the  good  government  theieof,  as  near  as  may  be  agieeabiy  to  the  laws  of  Engl>nd,  and  under  fuch 
"  regulations  and  reftri<f^ions  as  are  ufed  in  the  other  Britifh  colonies.'"  This  proclamation  was  fol- 
lowed by  another,  dated  the  26th  of  March  1764,  inviting  purchafcrs  upon  certain  terms  and  con- 
ditions. The  governor  thus  (aid  to  have  been  appointed,  v.js  General  Melville,  whofe  commilTion  how- 
ever did  not  bear  date  until  the  9th  of  April  1764,  and  the  aflcmbly  which  he  was  diredted  to  fummon, 
met  for  the  firft  time  in  1765.  But  befoie  that  time,  indeed  before  the  departure  of  the  governor 
from  England,  letters  patent  were  ifllied  under  the  Greaf  Seal,  bearing  date  the  20th  of  July  1764, 
■which  after  reciting,  that  the  ab;)ve  duty  of  4  i-half/n;/-  cr.v.'.vw  was  payable  in  Barbadoes,  and  in  all  the 
Britifli  Leeward  lllands  ;  and  the  expediency  and  importance  to  the  other  iflands  that  the  like  duty  fliould 
take  place  in  Grenada,  orders  and  diretSls,  by  virtue  of  the  prerogative  royal  ,  that  from  and  after  the 
29th  day  of  September  then  next,  the  duty  of  4.  \-h^\{ per  centum  in  fpecie  fliould  be  raifed  and  paid  to 
the  king,  liis  heirs  and  fuccefibrs,  upon  all  dead  comiDodities,  the  growth  and  produce  of  Grenada,  that 
/hould  be  (hipped  ofFfrom  the  f^ime,  in  lieu  of  ail  cultoms  and  duties  fo:merly  paid  to  theFrench  king. 
The  quelVion  therefore  fubmittei  to  the  court  v.as,  Whether  it  was  competent  to  the  crown,  under  the 
above  circumftances,  to  levy  this  duty  merely  by  virtue  of  tb.e  prerogative  royal  ?  The  determina:ion  of 
tlie  court  was  againft  the  crown,  but  it  reded  folely  on  the  circumltance  of  the  proclamations  of  0(ftober 
1763,  and  March  1764,  being  of  piior  dste  to  the  letters  patent,  by  which  means  the  king  had  precluded 
himfelf  from  the  exeicife  of  legiflative  authority  over  Grenada,  before  the  letters  patent  were  iliued. 
<*  Through  inattention,"  faid  Lord  Mansfi-ld,  "  of  the  Icing's  fervants,  in  inverting  the  order  in  which 
"  the  in<lrument>  Jhouldhave  palled,  and  been  notoriouily  pabliihed,  the  hft  z€t  is  contradidfory  to,  and 
*'  a  violation  of  the  firft,  and  is  therefore  void  ;  and  the  duty  can  only  now  be  levied,  by  an  aft  of  the 
*'  allembly  of  the  i'land,  or  by  an  adl  of  the  parliament  of  G;eat  Britain."  But,  although  the  queftion 
in  this  cafe  was  immediately  determined  up  ^n  the  inverlion  of  the  order  of  the  inftrumeuts,  yet  the  noble 
and  learned  Judge,  in  delivering  the  judgment  of  the  court,  went  very  fully  into  the  l.;w  upon  the  fubjedl. 
His  Lordfhip  ilaced  thefe  fix  propofitions  as  clear,  and  in  which  thecounfelon  both  iides  were  perfetflly 
agreed  :  ift,  .A.  country  conquered  by  the  Bii.ifh  arms  becomes  a  dominion  (f  the  king  in  right  of  his 
crown;  and  therefore  neceflaiily  fubjecl  to  the  le;iflature,  the  parliament  of  Great  Britain.  2d,  The 
conquered  inhabitants  once  received  under  the  king's  protedlion,  become  fubjefts,  and  pre  to  be  univerf- 
ally  confidered  in  that  light,  not  as  enemi;'s  or  aliens.  3d,  The  articles  of  capitulation  upon  which  the 
country  is  furrendeied,  and  ihe  arciclc^  of  peice  by  -.vhich  it  is  ceded,  are  facred  and  inviolable,  according 
to  their  true  intent  and  meaning.  4th,  The  law  and  legiflative  government  of  every  domir.i  :n  equally 
afFefts  all  perfins  and  all  property  within  the  limits  thereof;  and  is  the  rule  of  decifion  for  all  qutfiiona 
which  arife  there.  Whoever  purchafes,  lives,  or  fues  there,  puts  himfelf  under  the  law  of  tire  place. 
An  Englifliman  in  Ireland,  Minorca,  the  Ifle  of  Man,  or  the  Plantations,  has  no  privilege  diftindt  frctn 
the  raiive;.  5th,  The  laws  of  a  conquered  country  continue  in  force,  until  they  are  altered  by  the  zon'~ 
^ueror :  the  abfurd  exception  as  to  Pagans, mentioned  in  Calvin's  cafe,  fliews  the  univerfality  and  antiquity 
of  the  maxim.  For  that  diftindlion  could  not  exift  before  the  Chriftian  aera,  and  in  all  probability  arofe 
from  the  mad  enthufiafm  of  the  Crufades.  6th,  If  the  king,  that  i?,  the  king  without  the  cone  jnerice 
of  parliament,  has  a  power  to  alter  the  old  and  introduce  nev^  laws  in  a  conquered  country,  this  iegifla- 
tion  being  fabordinate,  that  is,  fubordinate  to  his  own  authority  in  parliament,  he  cannot  make  any  new 
change  contrary  to  fundamental  principles ;  he  cannot  exempt  an  inhabitant  from  that  particular  domi- 
nion ;  as,  for  infl:ance,  from  the  laws  of  trade,  or  from  the  power  of  parliament,  or  give  him  privileges 
exclufive  of  his  other  fubjefls  ;  and  fo  in  many  other  inftances  which  might  be  put.  As  to  the  queflion, 
Wiietlier  the  king  had  c//.:;w'.(7"the  power  :o  tubltitute  the  prefent  duus»  inUe^dof  the  ijnpoHs  formerly 
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paid  to  the  French  king,  betiveen  the  loth  February  176';,  the  day  the  trfaty  of  peace  wa;  figred,  3r4 
the  7th  of  October  1763,  the  djy  on  which  the  fi'ft  proclamation  bears  date,  his  Loidifiip  faid,  "  It  is 
*•  left  by  the  conttitution  to  the  king's  authority  to  grantor  refufe  a  capitulation  :  if  he  r.-fufes,  and  put* 
"  the  inhabitants  to  the  fword,  or  exterminates  them,  all  the  lands  belong  to  him.  If  he  receives 
**  the  inhabitants  under  his  proteftion,  and  grants  them  their  property,  he  has  a  power  to  fix  fuch 
**  terms  and  conditions  as  bethinks  proper.  He  is  intruded  with  making  the  treaty  of  peace:  he  may 
**  yield  up  the  conqueft,  or  retain  it  upon  what  terms  he  pleafes.  Thefe  powers  no  man  ever  difputed, 
"  neither  has  it  hitherto  been  controverted,  that  the  king  may  change  part  or  the  whole  of  the  law  or 
*'  political  form  of  goveinment  of  a  conqueied  dominion."  His  Lordihip  then  went  into  the  hillory  of 
the  conquefts  made  by  Ihe  crown  of  England,  and  in  the  courfe  of  his  inquiry  took  notice  (if  tlie  opinion 
delivered  by  Sir  Philip  Yurke  and  Sir  Clement  VVearge  refp?dting  Jamaica.  Jn  1 722,  the  aflembly  of  that 
irtand  being  refradlory,  it  was  referred  to  thofe  two  great  law-ofBcers  to  know,  "  what  could  be  done  if 
*'  the  aflembly  /hould  obftinately  continue  to  withhold  all  the  ufual  fupplies."  The^  reported  thus  : 
"  If  Jamaica  was  ftill  to  be  confidered  as  a  conquered  ijlatid,  the  hivg  harl  a  right  to  levy  taxes  upon  the 
**  inhabitants  ;  but,  if  it  was  to  be  confidered  in  ihe  fame  ight  as  the  other  coloniis,  no  tax  could  be  impofed 
*■'  on  the  inhabitants,  but  by  an  ajj'tmbly  oj  the  ijlandy  or  by  an  aB  of  parliaments^ 

The  forfeited  eftates  in  Scotland,  which  were  annexed  to  the 
cfown  by  the  (latute  of  25  Geo.  2.  c.  41.  are  difannexed  therefrom 
by  the  llatute  of  24  G.  3.  Jejf.  2.  c.  57.  for  the  purpofe  of  enabling 
his  Majefty  to  grant  them  to  the  heirs  of  the  former  proprietors.]! 

3.  How  far  the  King  mufl  have  an  Interefl,  in  order  to  enable  him 

to  grant. 

SCo.  55.  b.  There  are  three  kinds  of  inheritances  which  the  king  may 
56.  a.  grant,  though  different  as  to  the  manner  ;  which  differences  arife 

from  the  nature  of  his  interefl:.  i/?,  All  his  lands,  tenements, 
rents,  commons,  'ltV.  he  may  grant  in  pofTeflion,  reverfion  or  re- 
1(a)  Grants  mainder  («).  2dly,  A  corody  in  a  religious  houfe,  or  prefentation  to 
of  thecrown  ^  ^hurch,  which  he  can  only  grant  in  pofTefTion,  or  when  the  co- 
now  re.  Tody  or  the  church  become  vacant ;  for  of  thefe  he  hath  only  the 
firained  by  prefcntation  or  recommendation,  and  thererore  cannot  grant  them 
c^7  }uprTi  ^"  reverfion.     3^//);,  Offices  which  he  may  grant,  but  cannot  him- 

felf  occupy. 
5 Co.  93.  If  the  king  grants  for  three  lives,  habendum  a  die  confeci'ionis  lite- 

Berwick's  rariim  patentium,  this  is  void  •,  becaufe  an  ellate  of  freehold  can- 
Moor,  393,  not  commence  in  futuro,  znd.  letters  patent  under  the  great  feal 
S.  C.  amount  to  a  livery ;  and  if  the  freehold^fhould  pafs  immediately 

from  a  day  to  come,  then  the  king  would  have  a  particular  in- 
terefl in  the  mean  time  without  any  donor,  which  is  againfl  the 
rules  of  law. 

4  Mod.  275.  Upon  a  grant  of  the  office  of  a  fearcher  in  the  port  of  P/y- 
'jheKtnj  mouth^  it  was  adjudged,  that  the  king  may  grant  an  eflate  in  an 
aSaik.  46-.  office  to  commence  in  fitttiro,  or  upon  a  contingency  ;  for  he  hath 
pi.  2.  no  inheritance  in  the  office  or  the  execution  of  it,  but  in  point 
Carth.  350.    Qf  inte^ef^  only  to  grant  j  and  it  was  faid  in  this  cafe,  that  there 

5  c.  *  was  a  diverfity  between  offices  in  fee  exifliing,  and  fuch  as  were 
Ld.  Raym.  granted  only  for  life;  which  being  as  a  new  thing  created  might, 
49^  Skm.    gg  g  j.gj^^  ^^  mvoj  be  granted  to  commence  infuturo. 

Dyer,  108.  The  king  may  grant  that  which  is  not  adlually  in  him  at  the 
a  Roll.  Abr.  time  of  the  grant ;  as  the  marriage  of  [b)  a  ward,  quando  acciderit ; 
Tenk  246     although  he  had  the  ward  in  right  of  his  prerogative. 

\h)  Wards,  liveries,  purveyances,  &c.  were  always  in  effedt  alienable,  as  they  might  be  releafed  or 
difcharged.     §  Mod.  56.     Skin.  605.  per  Holt,  C.  J.  in  his  argument  in  the  Banker's  caff,       ■  But 

the 
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the  king  cannot  grant  land  when  it  fhall  efcheat.     Raym.  241.  ■■  Whether  he  can  grant  land 

when  it  ihall  become  derelift.     Raym.  241.     2  Lev.  171. 

The  king  cannot  grant  an  annuity,  for  his  perfon  Is  not  charge-  Saik.  5S. 

able  as  the  perfon  of  a  fubje6l  -,  but,  if  he  grant  it  out  of  his  exciie,  P'-  '•  /""" 

or  any  branch  of  his  revenue,  it  is  good,  for  there  is  fomewhat  Scaccl". 
therewith  chargeable. 

4.  Grants  tending  to  a  Monopoly ;  and  therein,  of  Things  of  a 
new  Invention. 

The  king's  grant  of  a  monopoly,  as  of  the  fole  buying,  felling,  i-Vct'it. 
working,  making,  or  ufing  of  any  commodity,  is  not  only  void  by  Monopoly. 
the  common  law,  but  the  perfons  procuring  fuch  grants  are  faid 
to  be  punifhable  by  fine  and  imprifonment. 

And  indeed  the  freedom  of  trade  and  labour  is  of  fuch  confe-  3  Mod.  i23> 
quence,  that  as  no  perfon  can  by  his  own  a£l  totally  debar  himfelf  ^°^'  '^"' 
of  this  privilege,  much  lefs  can  he  be  reftrained  by  the  king's  let- 
ters patent. 

But  notwithflanding  this,  it  is  agreed,  that  the  king  may  for  a 
reafonable  time  grant  to  a  perfon  the  fole  ufe  of  any  art  firft  in- 
vented by  him ;  and  this  it  feems  the  king  might  do  at  common 
law,  and  is  therefore  a  matter  excepted  out  of  the  ftatute  of  mo- 
noplies,  21  Jac.  i,  r.  3.  by  which  it  is  provided,  "  That  no  dc- 
'  claration  in  the  ftatute  fhall  extend  to  any  letters  patent  and 

*  grants  of  privilege  for  the  term  of  fourteen  years  or  under, 

*  of  the  fole  working  or  making  of  any  manner  of  new  manu- 

*  faftures  within  this  realm,  to  the  true  and  firft  inventor  and 

*  inventors  of  fuch  manufadlures,  which  others  at  the  time  of 

*  making  fuch  letters  patent  and  grants  ihall  not  ufe  •,  fo  as  alfo 
'  they  be  not  contrary  to  the  law,  nor  mifchievous  to  the  ftate, 

*  by  raifing  prices   of  commodities  at  home,  or  hurt  of  trade, 

*  or  generally  inconvenient ;  the  faid  fourteen  years  to  be  ac- 

*  counted  from  the   date  of  the  firft  letters  patent  or  grants  of 
<  fuch  privilege  ;  but  that  the  fame  fhall  be  of  fuch  force  as  they 

*  fhould  be  if  the  faid  a£l  had  never  been  made,   and   of  none 
'  other." 

In  the  conftru£lion  of  this  branch  of  the  above-mentioned  fta- 
tute, the  following  points  have  been  held  : 

That  no  new  invention  concerning  the  working  any  manufac-  3 1"*  >^4- 
ture  is  within  the  meaning  of  this  exception,   unlefs  it  be  fub~  JJ,^^,J^f 
ftantially  new,  and  not  barely  an  additional  improvement  of  an  old  this,  for 
one  (a).  ^''^7^  ^^^ 

*    '  queft)onwas/ 

Whether  an  addition  to  the  old  ftocking- frame  was  the  fubjedl  of  a  patent  ?  Lord  Mansfield  faid,  that  if 
the  general  queitlonof  law,  viz.  that  there  can  be  no  patent  for  an  addithitt  be  with  the  defendant,  that 
was  open  on  therecord,  and  he  might  move  in  arreft  of  judgment  5  but  that  that  objedion  would  go  to  re- 
peal almoft  every  patent  that  was  ever  gianted  :  there  was  a  verdidl  for  the  plaintiff,  and  500/,  da- 
ansges ;  which  was  acquiefced  in.  fv^.-rris -w.  Branfom,  Sith  Weft.  E.  1776  Bull.  N.  P.  76.  And 
fince  that  cafe,  it  hath  been  the  generally  received  opinion  in  Weftminfter-Hall,  that  a  patent  for  an 
addition  is  jjood.  But  then  it  muft  be  for  the  addition  only,  and  not  for  the  old  machine  too,  2  H. 
Bl.  4S9.  and  Rex  v.  Elfee,  Sitt.  Weft.  Mich.  1785,  coram  Buller,  J.     Bull.  N.  P.  78.  laft  edition.] 

That  no  old  manufafture  in  ufe  before,  can  be  prohibited  In  3  '^^^-  »^4' 
rant  of  txie  fole  ufe  of  any  fugh  new  invention. 

'  That 
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ioMod.i3T.       That  if  a  patent  be  granted  in  cafe  of  a  new  invention,  the 

king  cannot  grant  a  fecond  patent ;  for  the  charter  is  granted  as 

an  encouragement  to   invention  and  indulfry,  and   to  fecure  the 

patentee   in   the  profits  for  a  reafonable   time  ;  but  when  that 

is  expired,  the  publick  is  to  have  the  benefit  of  the  difcovery. 

3  Ind.  i?4.        It  is  held  by  my  Lord  Coke,  that  a  new  invention  to  do  as  much 

otionis'*     M'-ork  in  a  day  by  an  engine   as  formerly  ufed  to  employ  many 

now  ex-        hands  [a)i  is  not  within  the  faid  exception  ;  becaufeit  is  inconve- 

pioded.]        nient  in  turning  fo  many  labouring  men  to  idlenefs. 

zSnik  447.       If   the   invention  be  new  in  Etwlafidy  thonsih  the  thin?  was 

A  I  s.  C.    pr^cli^ed  before  beyond  fea,  the  patent  is  good  ;  becaufe  the  act 

cicsd  by         intended    to  encourage   new   devices    ufeful   to    the    kingdom  ; 

Eyre,  c.  J.]  ^ufi  jt  Is  not  material  whether  the  difcovery  be  owing  to  ftudy  or 

travel. 
3Mod.  77.        If  a  man  invent  a  new  art,  and  another  happen  to  learn  it 
fjud  arguin-    ^j^foj-g  jj^g  inventor  can  obtain  a  patent,  a  patent  afterwards  ob- 
[(b)  It  will   tained,  is  void  [b). 

not  be  void,  if  the  perfon  who  has  le^irnt  it,  has  not  difcicfed  it.  J 

Skin.  204.  If  a  perfon  obtains  a  patent  for  a  new  invention,  and  another 
patentee  ^  Hiakcs  ufc  of  the  invention  without  the  licence  or  confent  of  the 
bingsanac-  patentee,  an  action  lies  againft  him. 

tion  on  his  patent,  if  the  novelty  or  effedt  of  the  invention  be  difputed,  he  muft  fliew  in  what  his  inven- 
tion confifts,  and  that  he  produced  the  etfedt  propol'ed  by  the  patent  in  the  manner  fpecified.  Slight 
evidence  of  this  on  his  part  is  fufficient,  and  it  is  then  incumbent  on  tlie  defendant  to  lalfify  the  fpecifi- 
caiion.     P«rBuller,  J.   1  Term  Rsp.  607.] 

2  H.  El.  i^it  will  not  impeach  the  validity  of  a  patent  that  another  perfon 

*'  *  firft  made  the  difcovery  which  is  the  fubje£l  of  it,  if  in  truth  the 

patentee  were  the  firft  who  made  it  publick,  for  it  was  the  difclo- 
fure  of  new  inventions  which  the  ftatute  meant  to  encourage.     It 
is  therefore  a  proviuon,  and  indifpenfible  condition  in  all  patents, 
that   the    patentee  fnall   afcertain    the   nature  of   his  invention, 
and  in  what  manner  it  is  to  be  performed.     The  fpecification 
Rexv.Atk-  is    the  price  which  the   patentee   is  to   pay  for   his  monopoly. 
Si'tu  Weft     ^^   ^^^'^    \itQr\    laid    down,    therefore,   that   the   patentee    mud 
Trin.  1785.    difclofe  the  fecret  and  fpecify  the  invention  in  fuch  a  way,  that 
Bull  N.  F.  other  artifts  of  the  fame  trade  may  be  taught  to  do  the  thing  for 
'  '  ^   ^  '  ■  which  the  patent  is  granted,  by  following  the  diredlions  of  the 
fpecification,   without  any  new  addition  or   invention   of  their 
own.     He  muft  defcribe  it  fo  that  the  publick  may,  after  the  ex- 
piration of  the  term,  have  the  ufe  of  the  invention  in  as  cheap  and 
beneficial  a  way  as  the  patentee  himfelf  ufes  it,  and  therefore,  if 
the  fpecification  defcribes  many  parts  of  an  inftrument  or  machine, 
and  the  patentee  ufes  only  a  few  of  them,  or  does  not  ftate  how 
they  are  to  be  put  together  and  ufed,  the  patent  is  void.     And  if 
the  fpecification  be  in  any  part  materially  falfe  or  defed^ive,  if 
there  be  any  ambiguity  affectedly  introduced  into  it,  or  any  thing 
which  tends  to  miflead  the  publick,  if  the  patentee  fay,  that  by  one 
procefs  he  can  produce  three  things,  and  fail  in  any  one  ;  or  the 
fpecification  dired:  the  fame  thing  to  be  produced  feveral  ways,  or 
by  feveral  different  ingredients,  and  any  one  of  them  fail,  in  thefe 
cafes  the  patent  is  againft  the  law,  and  cannot  be  fupported.  In  a 

cafe 
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cafe  before  Lord  Mansfieldiox  infringing  a  patent  for  fteel  trufles.  It  Llardet  v. 
appeared  that  the  patentee,  in  tempering  the  fteel,  rubbed  it  with  J?"^"^""' 
tallow,  which  was  of  fome  ufe  in  the  operation;  and  becaufe  this  Hii.  177V.* 
■was  omitted,  the  fpecificatiou  was  holden  to  be  infufficient,  and  Bull.  n.  p. 
the  patent  was  avoided.      So,  in  an  a<f>ion  for   infringing  the  ^^U?'"'"" 
plaintiff's  patent  for  making  patent  yellow;  three  objedlions  were   iTermRep, 
made  to  the  patent :    i^/r.  That  after  directing  that  lead  fhould  be  6ca. 
calcined,   it  direded   another   ingredient,  namely,  minium  to  be 
taken,  which  would  not  anfwer  the  purpofe,  as  it  did   not  fay 
whether  it  was  to  be  calcined  or  fufed,  and  by  reference  to  the  pre- 
ceding words  it  would  be  to  be  calcined,  which  would  not  anfv/er, 
as  fufion  was  necefTary.     2^_y,    Thnt  it  directed  any  kind  of  fofii- 
falt  to  be  taken,  whereas  only  one   kind  of  fofil-falt,   namely,  fal 
gemy  would  anfwer  the  purpofe,  becaufe  it  muft  be  a  marine  fait. 
3^/j,  That  all  the  things  together  did  not  produce  the  effe6l ;  for 
the  patent  was  to  do  three  things,  but  this  produced  but  one  only. 
Thefe  were  allowed  to  be  decifive  obje£lions  to  the  patent,  and 
that  it  was  void. 

The  above  act  of  parliament  having  excepted  only  patents  of 
the  fole  working  or  making  any  manner  of  new  mannfacluresy  it 
hath  been  faid  that  the  foundation   of  all  patents  muft  be  the 
rnanufaEiiire  itfelf ;  that  there  cm  be  no  patent  for  a  mere  princi- 
ple, nor  for  the  mere  application  or  mode  of  doing  a  thing,  for 
a  method  only,  without  having  carried  it  into  effect:,  and  produced 
fome  new  fubftance.     On  the  other  hand  it  hath  been  faid,  that 
though  there  can  be  no  patent  for  a  mere  principle,  yet  for  a 
principle  fo  far  embodied  and  connected  with  corporal  fubftances, 
as  to  be  in  a  condition  to  a(St,  and  to  produce  effects  in  any  art, 
trade,  myfttry,  or  manual  occupation,  there  may  be  a  patent; 
that  a  method  may  of  itfelf  be  the  fubjecl  of  a  patent:  that  Mr. 
Hartleys  patent  was  fokly  for  a  method  of  fecuring  buildings  from 
fire  :  that  it  was  not  for  making  the  plates  of  iron,   for  thofe 
were  in  ufe  before  :  that  it  was   not    for  the  effect    produced, 
for  that  was  merely  negative  ;  but  it  was  for  his  method  of  dif- 
pofing  the  plates  of  iron  fo  as  to  produce  the  propofed  effccl :  that 
new  methods  of  manufacturing  articles  in  common  ufe,  for  which 
a  variety  of  patents  have  been  granted,  where  the  fole  merit  and 
the  whole  effect  produced,  are  the  faving  of  time  and  expence,  and 
thereby  lowering  the  price  of  the  article,  and  introducing  it  into 
more  general  ufe,  may  be  faid  to  be  manufaSl tires  in  one  of  the 
common  acceptations  of  the  word,  as  v.-e  fpcak  of  the  manufactory 
of  glafs,  or  any  other  thing  of  that  kind  :  that  the  patents  in  thefe 
cafes  cannot  be  for  the  effect  produced,  for  it  is  either  no  fub- 
ftance at  all,  or,  what  is  exactly  the  fame  thing,  as  to  the  queftion 
upon  a  patent,  no  new  fubftance,  but  an  old  one  produced  advan- 
tageoufly  for  the  publick :  that  it  cannot  be  for  the  mechanifm, 
for  there    is   no   new  mechanifm   employed :   it   muft   then  be 
for     the    method;   that   is,  in  the  words  of  Lord  Mansfield^  for 
method    detached    from    all  phyfical   exijlence  whatever.      Such 
■were  fome  of  the  topicks  of  argument  difcuffed  in  the  court  of 
Common  Pleas  in  the  following  cafe,  upon  which  the  judges  of 
that  court  were  equally  divided. 
Vol.  V.  C^q  A  patent 
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Bouiton  and  A  patent  Was  granted  to  the  plaintiff  IVatt  for  a  new  ittvcuied 
^^■"^  Th  wf/'/^5^  of  leffening  the  confuniption  of  fteam  and  fuel  in  fire- 
BL  463.  *  engines.  The  fpecification  dated,  that  the  method  confifled  of 
In  coni'e-  ctxx.z\n  principles y  and  defcribed  the  mode  of  applying  thofc  prin- 
^h^ff  '^  ciples  to  the  purpofcs  of  the  invention.  And  an  a£l  of  parliament, 
ciice&f  opi-  reciting  the  patent  to  have  been  for  the  making  and  vending  of 
nion  in  ihe  certain  engines  invented  by  Watt,  extended  to  him  for  a  longer 
court  ot  term  than  fourteen  years,  the  privilege  of  making,  conjiri/fllngf  and  , 
Pleas  upon  felling  the /aid  engines.  The  jury  found  that  this  invention  was  a 
this  cafe,  it  new  and  ufeful  invention,  and  that  the  privilege  vefted  in  Watt  and 
wrdsm^ved  ^^is  affigns  by  the  a61:  of  parliament  was  infringed  by  the  defendant 
todiiroive  as  charged  in  the  declaration.  They  alfo  found  that  the  fpecifi- 
the  inj.jnc-  cation  was  of  itfelf  fufficicnt  to  enable  a  mechanick  acquainted 
had beencb  '^'^^^'^  '^^^^  fire-cngines  previcufly  in  ulc,  to  conilrutl  fire-engines 
tained,  for  producing  the  effecl  of  Icirening  the  confuniption  of  fire  and  fleam 
thepurpDfe  [j^  firc-cngines,  upon  the  principle  invented  by  the  Tp\-:-\niiif  Watt. 
v'a'^idkvVf^^  The  quedions  propofed  for  the  opinion  of  the  court  were,  ift, 
the  patent  in  Whether  the  patent  was  good  in  law,  and  continued  i:»y  the  acl  of 
anadionj  parliament?  2d,  "Whether  the  fpecification  was  in  point  of  law 
Cb3n«!lour  fuiTicient  to  fupport  the  patent  ?J 

faid,  th->t  there  muft  be  another  adion,  and  that  the  injun(Slion  in  the  meantime  mult  be  continued, 
and  that  he  could  rot  inr.pofe  any  lerrrs  upon  the  patentees  in  bringing  the  aftion.  3  Vez.  jun.  140. 
>nCcordingly,  another  a£tion  was  brousht  in  the  court  of  Common  Pleas,  which  came  on  to  be  tried  at 
the  fittings  in  London  Dec.  i6th,  1796,  before  the  Lord  Chief  Juftice  Eyre,  when  averd'.ft  was  fount', 
for  the  piaintift' with  nomiiial  damages. 

5.  Grants  of  the  fole  Liberty  of  Printing. 

Carter,  S9.        The  king's  prerogative  in  granting  letters  patent  for  a  privilege 

Mod.  256.     Qf  printing,  hath  in  many  inftances  been  difputed,  and  his  power 

pj.'".'   ^^*    herein  greatly  doubted,  on  this  foundation  and  thcfe  reafons,  that 

3  Mod.  77.    grants  of  this  kind  which  exclude  all  other  perlbns,  and  confine 

>ern.  275.    ^|jjg  jibgrty  or  privilege  to  the  patentees,  tend  to  a  monopoly  in 

enhancing  the  prices  of  books,  relhraining  trade,  difcouraging  in- 

duftry,  and   in  making  the  patentees  cavelefs  and  remifs  in  their 

duty. 

(a)  Carter,        But  notwithftanding  thcfe  reafons,  and  the  uncertainty  that  ap- 

90.  It  IS       rears  in  fome  of  the  cafes  in  the  books  on  this  fubiefl:,  it  feems 

Jjid,  that         *,         ,  .    .  ,  11-11  ,•       •'  •         • 

fifty  fuch  the  better  opniion,  that  the  kmg  hath  a  peculiar  prerogative  m 
patents  have  printing,  which  hath  been  countenanced  and  allowed  in  all  («) 
fi^^e eT^s^  ages,  and  feems  eftabllfhed  on  the  fundamental  maxims  of  go- 
time.—  vernment,  as  being  a  matter  of  a  (I?)  publick  nature,  firft  {c)  in- 
And  that  troduccd  by  the  kings  of  England j  and  in  which  an  [d)  unre- 
grms^thi'l  ftrained  liberty  might  be  of  dangerous  confeqiience  to  the  pub- 

bjfmefs  was.   UCk.   • 

managed  by  the  king's  fervants.  [b)  In  3  Mod.  75.3  difference  is  made  between  things  of  a  publick  na- 
ture, and  thofe  only  of  publick  ufe  ;  and  on  this  diftinftion  the  court  inclined  to  think,  that  the  letters 
patent  granted  for  the  fole  printing  of  blank  warrants,  bonds,  and  indentures,  were  not  good,  thefe  being 
only  of  publick  ufe,  and  not  fo  in  their  nature,  (f)  The  art  of  printing  was  firft  at  Harlem,  the  news 
of  it  came  to  Hen.  6.  who  at  the  defire  of  the  Archbifhop  brought  it  over  at  his  own  charge,  at  the 
expence  of  i50omaiks;  the  perfon  affigned  for  this  fervice  was  a  merchant.     Carter,  91.  ■      Said 

to  be  introduced  by  Hen.  6.     Skin- 234. And  that  the  king  printed  the  Bible  at  his  own  charg«« 

Vern.  275.  (d)  Printing  is  a  conveyance  by  which  men  communicate  their  notions  in  the  moft  publick 
manner,  and  with  the  moil  lading  impreflion  5  and  therefore  if  they  are  good,  this  is  a  means  to  fprefd 
them  and  to  give  them  a  more  diffufive  influence  j  and  if  they  are  bad  notions,  tbis  is  likcwtfc  a  OKtkodl 
to  fpread  the  mifchjef  wider.    Skin.  234. 

5  Accorditigly 


Accordingly  we  find  this   prerogative  admitted  in  the  cafe  of  Mcor,637, 
Darcy  v.  Allen,    the   great  cafe  of    monopolies,  and   the  reafon  ^°^*  ^^2* 
thereof  given  by  Doddendge,  who  argued  againfl  monopolies,  be- 
caufe  it  is  necelTary  for  the  peace  and  fafety  of  the  realm. 

It  feems  agreed,  that  if  a  book  has  no  certain  autlior,  tlie  king  Mod.  255,  ^ 
has  the  property  of  the  copy  (i^),  and  may  grant  it  to  whom  he  ^^^-"^  ^"'^iif 

ir  1  '/(SI  11  1'  •  .  there  was  n(J 

pleaies  ;  hence  [b)  almanacks  are  deemed  prerogative  copies.  certain  au- 

thor, the  pr  pfrty  wojld  not  be  the  king's,  but  common.  4  Burr.  2402.  j  {h\  So,  of  the  tranflatioil 
of  the  Eit)le,  Year  books,  Common  Prayer,  and  Statute-book.     Lucas,  105.     2  Chan.  Ca.  76. 

In   the    15  year  Jac.  \.  a  patent  for  printing  law  books  was  Carter,  89.' 
granted  to  one  Moor,  which  came  to  Colonel  Atkins  on  his  mar-  ^^''^Carz. 
rlage  with  7Tfi?(?>-'s  daughter.  The  Company  of  Stationers  obtained  ,06.  s.  "c. 
copies  of  Roll's  Abridgment,  v.'hich  they  printed  ;  and  this  being  cited  to  have 
complained  of  in  Chancery  by  Colonel  Atkins,  an  injunction  was  .''"^ '^^cf^e'* 
awarded,  not  only  againft  thofe  of  the  company  [viz.  Tyton  and  ;„  favour"of 
Roper)  who  were  principally  concerned,  but  againft  every  member  the  paten- 
thereof ;  and  this  matter  coming  afterwards  before  a  committee  of  ^I"'^^^  *^" 
parliament,  it  was  there  likewife  determined  in  favour  of  the  pa-  theHoufeof 
tentee.  And  in  this  cafe  it  was  faid,  that  the  king  hath  a  particular  Lords, 
prerogative  over  law  booksjand  that  fo  he  would  have  had,  if  the  r  /^"i^'*- 
art  of  printing  had  never  been  known.  kins,  who 

upon  this  occafion  invented  Che  fiftion  that  printing  was  a  flower  of  the  crown  acquired  by  H.  6.  by 
purchafe,  the  firft  printer  in  England  having  been  brought  to  Oxford  by  Arcbbifliop  Bourchifr,  at  that 
ting's  expence.    i  Bl.  Rep.  iij.] 

But  the  cafe  of  the  greatefl;  weight  on  this  head,  is  that  of  Skin.  2:4. 
Roper  and  Streatcr,  which  was  this  :  Roper  bought  of  the  execu-   and^faiTto 
tors  of  Juftice  Crohe,  the   third  part  of  his  reports,  which   he  have  been  fo 
printed  ;  Colonel  Streater  had  a  grant  for  years  froni  the  crown  determined 
tor  printing   all  law   books,  and  printed  upon  Roper;  on   which  M.i*,car.2, 
Roper  brought  an  adlion  on  the  ftatute  13  o  i^Car.  2.  f- 33.  butreverferf 
Streater  pleaded  the  king's  grant  •,  and  on  demurrer  it  was  adjudged  ''l^j^^  ^oufc 
in  B.  R.  for  the  plaintiff  againft  the  validity  of  the  patent  on  zS.hcw.*" 
tkefe  reafons  :  that  this  patent  tended  to  a  monopoly;  that  it  v/as  26;.  s.  c 
of  a  large  extent;  that  printing  was  a  handicraft  trade,  and  no  ■'^^j°^f  ^'^^ 
more  to  be  reftrained  than  other  trades  ;  that  it  was  difficult  to  M.Ucar.z. 
afcertain  what  (hould  be  called  a  law  book  ;  that  the  words  in  the  and  there 
patent  j  touching  or  concerning  the  cojiimon  or  ftatute  law,  were  loofe  ^^^""^f^rp  ■ 
and  uncertain  ;  that  if  this  were  to  be  confidered  as  an  office,  the  5^^  ^  j^.  J3 


ly  of  redrefs  in  cafe  of  abufes   by 
printing  ill,  i£fc.     But  this  judgment  was  reverfed  on  a  writ  of  re.erfed  in 
error  in  parliament^  for  the  following  reafons :  that  the  invention  f^'^Xok 
of  printing  was  new;  that  this  privilege  had  been  always  allowed,  s.  C.  cited, 
which  was  a  ftrong  argument  in  its  favour,  although  it  could  not  be  ^"^^^^''^ 
laid  to  amount  to  a  prefcription,  as  printing  was  introduced  within  t5|g;,a]';j:jy 
time  of  memory  ;  that  it  concerned  the  ftete,  and  was  matter  of  of  the  pa- 
publick  care  ;  that  it  was  in  nature  of  a  proclamation,  which  none  ^^j|'^'^J?|^°^ 
but  the  king  could  make  5  that  the  king  had  the  making  of  judges,  by'hJjudg- 
fcrjeants,   and  officers  of  the   law;  that  as  to  the  uncertainty,  mentinpar= 
thefe  worJs  in  the  patent  were  to  be  \.-iks.Vi  fecundumfubjeElam  ma-  ^'^'^^^\^^ 
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S.C.  cited,  ieriami  and  not  to  be  extended  to  a  book  containing  a  quotation  of- 

watnotnow  ^^^>  ^^^  where  the  principal  defign  was  to  treat  on  that  fubjedl ; 

tobefliaken.  that  as  to  its  being  an  office,  it  was  not  fo  properly  an  office  as  an 

(ii)  Though  employment,  which  may  well  enough  be  managed  by  executors  or 

propedy  be  adminiflrators ;  and  that,  as  to  abufes,  thcfe  like  all  others  were 

called  an  of-  punifliable  at  common  law,  or  the  patent  itfelf  cnight  be  repealed 

fice.yetitis   (5)  by /?;.  /"j. 

a  truft,  and     ^    ^     ■'  ■'       -^ 

i  fci.fa,  will  lie  to  repeal  the  grant.     3  Mod.  77. 

Mod.  256.  In  an  a£tion  of  debt  by  the  Company  of  Stationers  againft  Sey-t 
3  eb.  79a.  ^(j,^;.^  for  printing  Grt^tor/s  almanack,  it  was  adjudged  that  the 
aShow.260.  letters  patent,  granted  that  company  for  the  fole  printing  of  alma- 
3  Mod.  76.  nacks,  were  good  ;  and  though  the  jury  found,  that  the  almanack 
andahlce*  fo  printed  contained  fome  additions;  yet  having  likewife  found, 
judgment  that  the  faid  almanack  had  all  the  ellential  parts  of  the  almanack 
raid  to  be      that  Js  printed  before  the  Book  of  Common  Prayer,  the  additions 

riven  in  the.  1       1     j  •  ..      •    1 

cafe  of  the     Were  looked  upon  as  unmaterial. 

Stationers'  Company  v.  Wright,  for  printing  pfal';ers  and  pfalms.  Hii.  35  Car.  2.  Skin.  234. 
JO  Mod.  106.  like  point,  but  no  judgment. 

a  Show*  So,  an  injun£tion  was  granted  againft  Lety  On  the  application  of 

^l^\  •  the  Stationers  Company,  to  reftrain  him  from  felling  primmers, 

jundiion  was  pfalters,  almanacks,  and  fniging  pfalms  imported  from  Holland :  the 

refufed  to  fole  privilege  of  printing  thefe  belonging  to  that  company  ;  and 

I'f  En^iilh'^  that  [b)y  without  any  trial  direded  as  to  the  validity  of  the  pa- 

Bibles"  and     tent. 

to  quiet  the  right  of  pitentees,  becaufe  not  a  plain  right;  and  therefne  an  ifTue  directed.     Vern.  120. 

So,  where  the  Univerfity  of  Oxford  claimed  by  patent  a  right  of  printing  Bibles,    though  ilie  Lord 

Keeper  was  of  opinion,  that  the  Univerfity  patent  extended  to  no  moie  than  were  for  their  own  ufe,  or  to 
fome  fmalt  number  to  compenfate  their  charge;  yet  he  refufed  to  grant  an  iiijunftion  until  the  right  was 
fettled  by  a  trial  at  law.  Vern.  275.  &  -vide  2  Chan-  Ca.  ;6.  9v  £^  ^■.  as  to  thefe  cafes  ;  for  injunc- 
tions feem  frequently  to  have  been  fjnce  granted  in  favour  of  patentees  and  owners  of  books,  upon  pro- 
ducing the  patent  in  court  under  the  great  feal. 

30  Mod.  [But,  notwithflanding   the  above    decifions,   this  prerogative 

'°Burr  ^'^^^  ^^  ^^^  printing  of  almanacks  was  llrongly  inclined  againil  by 

2402.  the  court  of  King's  Bench  in  t4ie  cafe  of  the  Stationers  Company 

2,  Bl.  Rep.  againft  Partridge.  No  judgment  indeed  was  given  in  that  cafe, 
con^quenle  ^^*-  ^*-  ^^od  Over,  that  the  company  might  fee  if  they  could  make 
df  this  dcci-  it  like  the  cafe  of  the  Common  Prayer  Book,  whether  they  couM 
fion,  an  aft  {hew  that  the  right  of  the  crown  had  any  foundation  in  property  ; 
whk^n  after  ^"^  ^^  '^'^^  Hcver  moved  afterwards.  However,  in  a  later  cafe  of 
reciting,  the  Stationers'  Company  againft  Cart:an^  the  queftion  hath  been 
«« that  the  again  brought  forward,  and  the  right  of  the  crown  to  make  fuch 
«'  g°aTtinga  cxclufive  grant  to  the  company  hath  been  exprefsly  denied  by  the 
<'  liberty  to  coutt  of  Commou  Pleas  on  a  cafe  lent  out  of  Chancery  for  their 
••  P;'"t        opinion. 

*«  alma-  ^ 

«•  nacks  and  other  books  was  heretofore  fuppofed  to  be  an  inherent  right  in  the  crown ;  and  that  the 
«<  crown  had,  by  different  charters  under  the  great  feal,  granted  to  the  Univerfities  of  Oxford  and  Cam- 
«'  bridge,  among  other  things,  the  privilege  of  printing  almanacks  ;  and  that  the  Univeifities  had  de- 
<<  mifed  to  the  Company  of  Stationers  of  the  city  of  London,  their  privileges  of  vending  almanacks  and 
*<■  calendars,  and  had  received  an  annual  fum  of  one  thoufand  pounds  and  upwards,  as  a  confideration  for 
«  fuch  privilege  :  and  that  the  fum  fo  received  by  them  had  been  laid  out  and  expended  in  promoting 
««  different  branches  of  literature  and  fcience,  to  the  great  increafe  of  religion  and  learning,  and  the  gene- 
<«  ral  benefit  and  advantage  of  thefe  realms  :  and  that  the  privilege  or  right  of  printing  almanacks  had 
Ci  bees,  b^  %  laU  dccifiOD  at  law,  found  to  have  been  a  common  right,  ovet  which  the  crown  had  no 

'<  tOBtioul 
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"  controul,  and  confeqvicntly  the  Unlverfities  no  power  to  demife  tlie  fame  to  any  particuLir  petlba 
"  or  body  of  men,  wheiejy  the  payment:  fo  made  to  them  by  the  Company  of  Stationers  had  cejl'ed  and 
'*  been  difcontinued ;"  eniiXs,  that  500/.  a  year  ihall  be  paid  to  each  of  the  Univerfities,  out  of  the 
monies  arifing  by  the  duties  upon  almanacks.     Stat.  21  G.  3.  c.  56.  §  10. 

In  the  cafe  of  Bajkett  v.  Unlverfity  of  CnmhridgCy  the  prerogative  »  Bl.  Rep. 
right  of  printing  acts  of  parliament  v/as  fandioned  by  a  decifion  '°5-»Bufr, 
of  the  court  of  King's  Bench.  That  c\\[^  arofe  upon  a  bill  filed  by  ^^* 
the  plaintiifs  for  an  injundion  to  reflrain  the  defendants  from 
printing  or  felling  a  book,  entitled  '*  An  ex;i£l  Abridgment  of  all 
'^  the  Ads  of  Parliament  relating  to  the  Excife  on  Beer,"  ts'r. 
Both  parties  claimed  under  letters  patent  from  the  crown,  th« 
plaintiffs  as  the  king's  printers.  The  court  were  of  opinion,  that 
during  the  term  granted  by  the  letters  patent  to  the  plaintiffs,  they 
were  entitled  to  the  right  of  printing  ads  of  parliament,  and 
abridgments  of  ads  of  parliament,  exclufive  of  all  other  perfons, 
not  authorifed  to  print  the  fame  by  prior  grants  from  the  crown- 
But  they  thought  that  by  the  letters  patent  granted  to  theXJniver- 
fity  they  were  intrusted  with  a  concurrent  authority  to  print  zQt% 
of  parliament  and  abridgments  of  ads  of  parliament,  within  the 
Univerlity,  upon  the  terms  in  thofe  letters  patent. 

And  the  following  cafe  eftablifiies  the  exclufive  right  of  the 
crown  to  print  acls  of  parliament  and  books  oi  divine  fervice 
beyond  all  controverfy.  We  are  enabled  to  lay  before  our  readers  the 
judgment  of  the  court  as  delivered  by  the  Lord  Chief  Baron  Skinner. 

This  is  a  tafe  in  which  Charles  Eyre  and  William  Strahan  are  Eyre  and 
plaintiffs,  and  Thomas  Canum  is  the  defendant.  CarnTn"!' 

This  bill  was' brought  to  reflrain  the  defendant  from  printing  the  Exche- 
and  publiihing  a  Form  of  Prayer,  which  had  been  ordered  by  his  V^"*  ^\^f 
Majeffy  to  be  read  in  all  churches ;  and  for  an  account  of  the  ^'  '  ^^  ^' 
profits  which  have  arifen  from  his  fale  of  it. 

The  bill  Hates,  that  the  plaintiffs  held  the  office  of  king's 
printer,  which  was  granted  the  19th  of  December^  the  2d  of  King 
George  the  Firft,  to  John  Bafictt  for  30  years  in  reverfion  after  two 
terms  vi^hich  were  then  exlfling,  the  laft  of  which  expired  the  21ft 
of  January  1770,  wh.en  the  grant  to  Bajkett  took  effed  in  poffef- 
fion.  The  grant,  which  was  read,  imports  to  be  a  grant  to  Johtk 
BdJhett  of  the  office  of  Printer  to  his  Majefty,  and  his  fucceflbrs,  of 
(among  other  things)  all  Bibles  and  Teftaments  in  the  EngliJIx 
language  ;  and  all  Books  of  Common  Prayer  and  Adminiftrations 
of  the  Sacraments,  iind  other  Rites  and  Ceremonies  of  the  Church 
of  England,  in  all  volumes  whatfoever  heretofore  printed  by  the 
king's  printer,  or  to  be  printed  by  his  command  ;  and  of  all 
other  books  which  he,  his  heirs  or  fucceffors,  fhould  order  to  be 
ufed  for  the  fervice  of  God  in  the  Church  of  Englatid. 

The  intereff  in  this  grant  was  affigned  by  Ba/kett  to  John  Eyre^ 
under  whom  the  plaintiffs  claim  the  benefit  of  it ;  the  plaintiff 
Eyre  in  two-thirds,  and  the  plaintiff^  Strahan  in  the  other  third. 

The  bill  ftates,  that  'n\  December  1779  a  Form  of  Prayer  was 
ordered  by  his  Majefty  to  be  ufed  in  all  churches  and  chapels 
throughout  £7/^/««^  and  Wales  n^on  the  4th  Feb.  1780;  that  it 
was  printed  by  the  plaintiffs,  and  a  fufficient  number  thereof  cir- 
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^ulated  for  fale  at  fixpence  feach,  which  was  a  reafonablc  price, 
^nd  at  which  they  had  been  formerly  fold. 

That  the  defendant  Carnati  had  printed  and  fold  a  great  num- 
ber of  them;  and  upon  this  ground  the  plaintiffs  pray  an  injunc- 
tion and  account.  The  defendant  Carnati,  in  his  anfwer,  admit- 
ted the  printing  and  felling,  and  he  fubmitted  to  an  account  if  the 
plaintiffs  had  the  exclufive  right  of  printing  fuch  Form  of  Prayer. 
An  injundlion  was  granted  upon  filing  the  bill  to  (top  the 
publication. 

The  queftion  now  is.  Whether  the  court  ought  to  direct  the 
account  which  is  prayed  by  the  bill,  for  as  to  the  continuance  of 
the  injun£lion  in  fuch  a  cafe,  it  is  a  mere  matter  of  form  ? 

Two  obje£lions  are  made  by  the  defendant  to  this  part  of  the 
relief:  One  is,  that  the  price  for  which  the  plaintiffs  have  fold  it 
was  not  a  reafonable  price  -,  the  fecond,  that  the  right  is  doubtful. 
As  to  the  price,  though  it  is  proved  that  it  might  be  afforded  at 
3  cheaper  rate,  yet  it  is  likewife  in  proof  that  the  price  which  has 
been  taken  by  the  plaintiffs  is  the  fame  which  had  been  ufed  to  be 
taken  for  like  Forrns  of  Prayer  fo  printed  •,  and  therefore  we  thiul; 
this  not  a  fufhcient  ground  for  denying  the  account. 

The  next  objeftion  is  to  the  plaintiffs'  right.  Ic  has  been  faid 
that  courts  of  equity  never  proceed  in  fuch  cafes  to  decree  accounts 
but  upon  clear  and  undoubted  rights. 

That  the  prefcnt  right,  if  it  be  one,  has  never  received  the 
l'an£^ion  of  any  legal  determination.     That  though  in  the  great 
■  queftion  concerning  literary  property  the  Judges  confidered   and 

treated  the  exclufive  right  of  the  crown  to  print  a£ts  of  flate  and 
books  of  divine  fervice  as  an  acknowledged  right,  yet  they  put 
It  upon  different  grounds,  fome  upon  the  grounds  of  prerogative, 
Others  upon  the  ground  of  property  ;  and  as  it  is  no>y  determined 
that  property  cannot  be  the  ground  of  fuch  a  right,  the  right  it- 
felf  confequently  becomes  doubtful.  In  the  argument  of  the 
queftion  refpe£ling  literary  property  in  the  Houfe  of  Lords,  in  the 
cafe  of  Millar  and  Taylor y  it  was  afTumed  by  all  the  Judges  that 
the  king's  copy-right  continued  after  publication,  and  from 
thence  fome  of  them  drew  a/guments  in  fupport  of  that  right  of  an 
author  after  publication,  infifting  that  property  in  the  compofi- 
tion  was  the  foundation  of  both ;  others  denied  that  property,  in 
the  flri£t  legal  fenfe  of  the  word,  was  the  foundation  of  the  right 
of  the  crown  j  but  they  all  agreed  that  the  crown  had  this  right. 
The  right  therefore  feemed  to  have  been  in  cffeft  recognized  and 
cftablifhed  in  this  memorable  cafe  by  the  unanimous  opinion  of  the 
Judges,  though  they  differed  refpetfing  tlie  origin  of  it.  This 
is  certain  refpefting  fuch  origin,  that  it  has  ever  been  a  truft  re- 
pofed  in  the  king,  as  executive  magiflrate,  and  the  fupreme  head 
of  the  church,  to  promulgate  to  the  people  all  thofe  civil  and  re- 
ligious ordinances  which  were  to  be  the  rule  of  their  civil  and 
religious  obedience.  There  are  traces  of  the  ancient  mode  of 
promulgating  the  ordinances  of  the  flate  yet  remaining  to  us,  fuited 
to  the  gloominefs  of  the  times  when  few  who  heard  them  couJhd 
have  read  them  ;  the  king'6  ofTicers  tranfmitted  authentick  copi«s 
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of  them  to  the  fheriiFs,  who  caufed  them  to  be  publickly  read  m 
their  county  court.     When  the  demand  for  authentick  copies  be- 
gan  to  increafe,  and  when    the  introduction  of  printing  facili- 
tated the  muhipHcation  of  copies,  the  people  were  fupplied  with 
copies  by  the  king's   command  by  his  patentee.     This  feemed  a 
very  obvious  and  reafonable  extent  of  that  duty  which  lay  upon 
the  crown  to  furnifh  the  people  with  the  authentick  text  of  their 
ordinances.     Our  courts  of  juftice  feem  to  have  fo  confidered  it 
when  they  eftabliflied  it  as  a  rule  of  evidence,  that  a£ls  of  par- 
liament printed  by  the  king's  printer  fliould  be  deemed  authen- 
tick, and  read  in  evidence  as  fuch.     As  to  the  promulgation  of 
religious  ordinances  by  the  king's  command,  or  by  his  patentee, 
it  is  not  to  be  expcfled  that  inftances  fhould  be  found  of  the  execu- 
tion of  this  truft  by  the  crown  during  the  papal  nfurpation  of  the 
fupreme  authority  over  all  ecclefiailical  matters  in  this  kingdom. 
It  appears,   however,  by  a  grant  made  in  the  34th  year  of  King 
Henry  the  Eighth,  to  Richard  Grafton  and  Ed%vard  Whitchurch^  of 
the  fole  right  of  printing  the  Mafs-book  and  certain  other  books 
of  divine  fervice,  that  fuch  books  had  never  at  that  time  been 
printed  in  England,  but  had  been  brought  into  this  kingdom  from 
other  countries,  probably  from  Ro7ne ,-  though,  as  the  grant  recites, 
printing  was  at  that  time  arrived  at  great  perfedlion  here.     This 
grant,  which  bears  date  the  28th  January,  the  34th  year  of  Henry 
the  Eighth,  is  to  be  found  in  Rymer,  vol.  14.  p.  766.   The  period 
between  the  time  of  the  re-eftablifhment  of  the  fupremacy  of  the 
crown  and  the  completion  of  the  Reformation  under  Queen  EIi~ 
zabeth,  confidering  the  fluctuating  (late  of  religion,  was  not  likely 
to  afford,  and  in  fafl  has  not  afforded,  any  inftance  of  the  fuper- 
intending   care  of  the  crown  in  printing  books  of  divine  fervice, 
except  that  which  I  have  alluded  to,  and  which  1  have  referred  to 
chiefly  to  fhew  how  the  demand  of  the  publick  for  fuch  books  had 
been   fupplied   before    that    time,    namely,  from   foreign    coun- 
tries, and  under  the  direction  of  a  foreign  power  ;  but  in  the  firll 
year  of  Queen  Elizabeth^  the  exclufivc  right  of  printing  books  of 
divine   fervice  was  infevted  in  the  fame  patent  with  the  right  of 
printing  the  ads  of  parliament,  which  had  fome  time  before  been 
granted,  and  from  that  time  they  have  been  regularly  granted  to- 
gether, and  enjoyed  by  the  king's  patentee.     Long  ufage,  refer- 
able to  fuch  an  origin,  ought  not  to  be  lliaken  lightly,  if  there 
was  no  authority  to  fupport  it  •,  but  in  the  cafe  of  Bajkett  againft, 
the  Univerfity  of  Car.ihridgSy  the  right  of  printing  ads  of  par- 
liament received  the  fantVion  of  the  court  of  King's  Bench  ;  and 
in  the  cafe  of  Millar  and  Taylor^  before  alluded  to,  both  the 
rights,  as  well  that  refpeding  ads  of  parliament  as  that  refped- 
ing   books  of  divine  fervice,  were  fully  acknowleilged.     The  pri- 
vilege of  the  patentee  has  in  fad  been  always  executed  with  the 
exclufion  of  all  other  printers:  it  is  therefore,  in  confideralion  of 
law,  a  monopoly  ;  but  it  is  a  monopoly  fupported  by  iong  ufage> 
and  Handing  upon  very  fpecial  grounds  of  neceflity  and  publick 
utility;  for  it  is  of  manifeft  publick  utility  to  place  in  proper 
iiands  the.  right  of  fuch  publicatiooj  as  v/ell  upon  a€C<>uut  of  the 
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fpeclal  care  and  fuperintendence  which  a  truft  of  fuch  Importance 
necefTarily  requires,  as  becaufe  the  exclufive  right  of  doing  or 
authorifnig  any  afts  in  which  the  pubHck  is  interefted  implies  an 
obligation  to  exercife  that  right  in  fuch  manner  as  to  anfwer  the 
purpofes  for  which  it  was  given;  and,  confequently,  the  right 
now  in  queftion  impofes  upon  the  crown  an  obligation  to  publifh 
and  difperfe  as  many  bocks  of  divine  fervice  as  the  intereft  of 
religion  and  the  demands  of  the  publick  require.  It  appears,  then, 
that  the  right  claimed  by  the  plaintiffs,  under  the  grant  to  'Johi 
Bq/kett,  is  founded  in  publick  convenience,  is  fupported  by  long 
\ifage,  and  that  it  has  been  acknowledged  by  the  unanim.ous  opi- 
nion  of  all  the  Judges.  Under  fuch  circumftances,  we  think  it 
is  not  now  to  be  confidered  as  a  doubtful  right.  If  it  is  not  doubt- 
ful, the  plaintiiFs  are  entitled  to  the  account  which  is  prayed  ;  and 
which  the  court  mull  accordingly  decree.  It  is  a  matter  of  form 
to  dire£l  the  continuance  of  the  injun£lion ;  for  in  a  cafe  of  this 
kind  there  is  an  end  of  all  the  effects  of  it ;  the  defendant,  there- 
fore, muft  be  decreed  to  account  according  to  the  prayer  of  the 
bill;  and  as  the  defendant  has  by  thus  printing  the  books  of  di- 
vine fervice  invaded  the  rights  which  the  plaintiffs  and  the  king's 
patentees  have  been  long  in  the  uninterrupted  pofleffion  of,  the 
account  muft  be  with  cofts.] 
4  Inft.  744.  Here  it  may  be  proper  to  take  notice  of  the  a£ts  of  parliament 
relative  to  this  matter,  and  the  rather  as  they  have  been  urged  as 
arguments  for  the  king's  prerogative  in  thefe  concerns.  The  firft 
*  Repealed  ftatutc  is  that  of  2^  H.  8.  c.  15.*,  which  exprefsly  provides  in 
byizG.  2.  cafes  of  books,  that  the  Lord  Chancellour,  Lord  Treafurer,  or 
C'  i^'  '■  3*  any  of  the  Chief  Juftices,  may  fet  and  limit  the  piices  as  well  of 
books  as  of  binding. 

In  the  ftatute2i  Jac  i.  c.  2-{f'  lo.)  againft  illegal  and  mifchie.. 

vous  monopolies,  it  is  particularly  declared,  that  this  ftatute  (hould 

not  extend  to,  or  any  ways  impeach  patents  forfole  printing  theii- 

tofore  made  or  then  after  to  be  made. 

Mod.  2  57  .      The   ftatute  14  Car.  1.   (now  expired)  recites,  that  printing  is 

a  Show.        ^  matter  of  publick  care,  and  every  M^here  countenances  the  fol? 

[By  this       privilege  of  printing,  and  feems  to  be  founded  on  the  king's  prero-< 

ftatute  gative  j  but  was  a  hard  law,  and  injurious   to  the  liberty  of  the 

iredYn^'^'    ^"4^'-^>  ^"  reftraining  the  number  of  prefles,  liceniing  books,  and 

1692)  it       impofing  penalties  aiul  forfeitures. 

was  enafted,  that  no  private  perfon  wi.atfoevef  /houid  p.inc  or  caufe  to  be  pr'r'cd  ary  book  or  pamphlet, 
unlefs  the  fame  fliould  be  firft  enterei  in  the  book  of'  the  Regillrar  of  the  Comoany  of  Stationers 
in  London  j  except  adls  of  parliament,  proclamations,  and  fuch  other  books  and  papers  as  fhould  be 
appointed  to  be  printed  by  virtue  of  the  king's  fign  manual,  or  under  the  hgnd  of  one  of  the  Secretaries 
of  Satte  ;  and  unlefs  the  fame  ihould  be  firfl  jicenfert  by  the  feveral  pcrfons  therein  direfted ;  that  is  to 
fay,  all  books  concerning  the  common  law  were  to  be  piinted  by  the  allowance  of  the  Lord  Chancellor, 
the  Lords  Chief  Juftices  and  Lord  Chief  Baron,  or  one  of  them  j  of  hiftory  concerning  the  ftate  of 
this  realm,  or  other  books  concerning  any  afTairs  of  flate,  by  one  of  the  Secretaries  of  State  \  of 
heraldry,  by  appointment  of  the  Earl  Marflial,  or,  if  theie  fhould  be  no  Earl  Mar/hal,  then  by  two  of 
the  Kings  of  Arms ;  all  other  books,  whether  of  divinity,  phyfick,  philofopby,  or  other  fcience 
or  ait  whatfoever,  by  the  Avchbifhop  of  Canterbury,  or  Eifliop  of  London,  or  by  their  appointment 
refpeftively ;  or,  in  the  univerfities,  by  the  Chancellour,  or  Vice-Chancellour  there,  provided  that 
the  (aid  Chancellours  or  Vice-Chancellours  fhould  not  meddle  either  with  books  of  common  law,  or 
matters  of  ftate  or  government,  nor  any  book  the  right  of  printing  which  folely  and  properly  belonged  to 
any  particular  perfon.  And  the  printers  were  to  fet  their  names,  and  declare  the  name  of  the  author  if 
required.    But  there  was  aprovifo,  that  nothing  therein  fhould  extend  to  infringe  any  the  juft  rights  and 
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prirlleges  of  either  cf  the  fald  Univerfities,  touching  the  licenfing  or  printing  of  books  therein  ;  nor 
/hould  extend  to  prejudice  the  juft  rights  and  privileges  granted  by  the  king,  or  any  of  his  royal  prede- 
ceflTors,  to  any  perfon  or  perfons  under  the  great  feal  or  otherwife,  but  that  they  might  exercife  fach 
rights  and  privileges  according  to  their  refpedtive  grants,  j 

By  the  8  Ann.  c.  19.  "The  author  of  any  book  not  yet  printed,  (''),itfeem» 

"  and  his  afligns,  fliall  have  the  fole  liberty  of  printing  it  for  four-  ^^^°  ^  S?od 

**  teen  years,  to  commence  from  the  day  of  publifhing  thereof;  foran^a^ba 

**  and  (o)  if  any  perfon  within  the  faid  time  fhali  print,  reprint,  or  at  common 

"  import  any  fuch  book  without  the  confent  of  the  proprietor  in  ^'^'  °\.^°^ 
,,         f.         r  ^    •        -L  r  r  i-i_i  •        rr  an  apphca- 

*'  writing  figned  m  the   preience  or  two  credible  witnefles,  or  tiontoa 

*'  {hall  knowingly  publifh  it  without  fuch  confent,  the  offender  court  of 

<*  fhall  forfeit  the  books  and  fheets  to  the  proprietor,  who  fhall  ^J^^jj^'^^t"' 

**  forthwith  damafk  and  make  them  wafte  paper,  and  fhall  forfeit  entitle  the 

"  I  d.  for   every  fheet  found  in  his  cuftody,  either   printed   or  P"ty  to  the 

**  printing,  one  moiety  to  the  crown,  the  other  to  him  who  will  ^^g^/t '° 

4'  fue  in  any  court  at  Wejlminjier.'"  the  termi  of 

the  aft  as  to  regiftering  the  bcok  in  the  Stationers'  Company,  &c.  muft  be  complied  with.  [For  the 
property  does  not  veft  before  the  book  iS  regiftcred.     2  Atk.  95.     See  alfo  fiat.  15  G.  3.  c.  54.  §  6. J 

[And  the  a£l:  further  dire6ls,  that,  if  at  the  end  of  that  term, 
the  author  himfelf  be  ftill  living,  the  right  fhall  then  return  to  him 
for  another  term  of  the  fame  duration.] 

[It  was  determined  by  the  court  of  King's  Bench  in  the  great  4  Burr, 
cafe  of  Millar  v.  Taylory  Tates,  J.  diJJeJit.  that  an  exclufive  right  in  *2°2* 
authors  exifted  by  the  common  law.     But  afterwards  in  the  cafe 
of  Donnldfon  v.  Beckety  before  the  Houfe  of  Lords,  which  was 
finally  determined   12th  February  i']']4,  it  was  holden,  that  no 
copy-right    fubfifts  in  authors  after  the  expiration  of  the  feveral 
terms  created  by  the  above  ftatute  of  Queen  Anne.  In  confequence 
cf  this  decifion    an  a6t    was  palTed  in   the  following  year  for  Stat.  15  G» 
enabling  the  two  Univerfities  in  England^  the  four  Univerfities  in  ^'  ^*  ^** 
Scotland,  and  the  Colleges  of  Eaton,  Weftminjler^  and   IVincheJler 
to  hold  in  perpetuity  their  copy-right  in  books  given  or  bequeath- 
ed   to   them    by  authors,    or   their   reprefentatives,   upon   truft 
that  the  profits  arifing  from  the  printing  or  re-printing  of  fuch 
books,  fliall  be  applied  as  a  fund  for  the  advancement  of  learning, 
and  other  beneficial  purpofes  of  education. 

Although  a  plaintiff  fhould  eilablifli  his  right  only  as  to  -s^part  Carnanv.- 
of  a  work,  yet  the  court  of  Chancery  will  grant  an  injun6lion  to  ^g^^"*u 
reftrain  the  publication  of  fuch  part.     If  an  author  has  fold  all  his  Rgp'  go. 
interejl  in  the  copy-righty  he  has  no  refulting  right  at  the  end  of  the  Ibid. 
firft  fourteen  years,  as  againft  his  own  affignee,  and  will  be  in- 
joined  from  re-publifliing. 

If  there  are  feveral  invafions  of  a  copy -right  by  different  perfons,  Dilly  v. 
the  proprietor  cannot  join  them  all  in  one  bill,  but  mufl  file  fepa-  jun^Ige."* 
rate  bills  againil  each. 

§ee  farther  on  this  point,  tit.  <*  Injunflion,"  vol.  3.  651.3 

2.  Of 
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2.  Of  the  Conftruiiion  of  the  King's  Grants  and  Letters  Patent, 
as  to  their  being  good  or  void  ;  and  herein,  of  the  King's  being 
deceived  in  his  Grant. 

Plow.  333.  As  the  king's  grants  proceed  chiefly  from  his  own  bounty,  and 

6  Co''^;";.  ^^^  letters  patent  are  records  of  a  high  nature,  they  ought  to  con- 

7  Co.  12.  tain  the  utmoft  truth  and  certainty,  and  have  in   all  times  been 

8  Co.  56.  conftrued  moft  favourably  for  the  king  (a)  contrary  to  the  grants 
x^Cori**  *  °^  common  perfons ;  and  accordingly  in  a  great  variety  of  cafes 
Hob.  224.  we  find  incertainty,  mifrecitals,  falfe  fuggeftions,  and  all  fuch 
Poiiexf.4!8.  matters  as  fhew  that  the  kincr  was  deceived  in  his  erant,  held  fuch 
fher  the  tealons  as  nave  been  lulhcient  to  vitiate  the  grants. 

Icing,  prci-eeding  by  and  wirh  the  advice  of  parliament,  is  in  that  f)tuation,in  lefpeft  of  which  he  is  un- 
4tt  the  fpecial  protedlion  of  the  law,  and  cm  be  coniidered  to  be  deceived  in  his  grant  .>     2  H.  Bl.  500.  J 

In  a  matter  therefore   in   which  fuch  great  exadlnefs  has  been 
required,  it  may  be  neceflary  in  the  firll  place  to  lay  down  the 
following  cjeneral  rules : 
{h)  s  Mod.        Firft,  That  in  the  conftrutlion  of  letters  patent  every  falfe  re- 
a^Saik.  c6o.  ^'^^^^  '^^  '^  P''^^  material  will  not  vitiate  the  grant,  if  the  king's  in- 
earth. 440.   tent  fufficiently  appears  ;  this  was  fo  held  in  the  cafe  of  (b)  The 
Skin.  651.    King  and  BiJJjop  of  Ckejler,  where  the  grant  was  made  to  a  perfon 
as  a  knight,  who  in  truth  was  no  knight ;  and  though  the  grant 
was  held  void  for  this  reafon  in  B.  R.  yet  the  judgment  was  re- 
verfed  in  parliament. 

Secondly,  That  if  the  king  is  not  deceived  by  the  falfe  fug- 
geftions of  the  party,  but  only  miftaken  by  his  own  furmifes,  this 
will  not  vitiate  his  grant ;  and  fo  was  the  refolution  in  the  cafe  01 
{c)  The  King  v.  Kemp, 

Ld.  Raym.   50.  S.  C. 

{(i)  6Co,55.       Thirdly,  That  though  the  king  miflakes  either  in  matter  of  law 

dos's  cafe  ^"^  ^^^'  ^^^  '^^  *^^^  ^^  "^'^  ^"7  P^^^  °^  '^^^  confideration  of  the  grant, 
{e)  itisfaid  it  will  not  vitiate  it;  and  fo  is  (^)  Lord  Chandos's  cafe,  which  was 
the  king  thus  :  Hcfiry  Yll.  granted  to  Lord  Chaiidos  a  manor  in  tail,  and  the 
w!tho^ut"any  ^^""^^  ^"^?  ^7  Other  letters  patent  reciting  the  former  grant,  and 
confidera-  that  the  faid  Lord  Chandos  had  furrendered  the  fame  to  be  cancel- 
tion.  Hob.  led,  and  that  the  fame  had  been  cancelled,  by  reafon  whereof  the 
So°iVthe  ^'"S  ^^^  "^"^  ^s  feifed  in  fee,  did  grant  the  faid  manor  to  hufband 
confidera-  and  wife,  and  to  the  heirs  of  the  hufband,  ^c.  No-w,  though  by 
f  "iLn^^f  is  *^^^  furrender  of  the  fird  letters  patent,  the  eftate-tail  was  not  de- 
no  objeaiun;  termined  ;  and  fo  the  king  not  feifed  of  the  manor  in  fee  as  he  re- 
for  kings  are  cited  he  was  in  the  fecond  grant;  for  he  had  only  a  reverfion  in 
k£bo°Jntiful  ^^^  expedlant  upon  the  determination  of  the  eflate-tail ;  yet  the 
Vern.  279.  claufc,  viz.  by  virlue  ivhereof  ive  are  feifed  in  fee ^  being  what  the 
— — If  the  king  colleded  to  be  the  confequence  of  the  furrender,  and  not  at 
'*'"L''1  "^a'  ^^  owing  to  the  mifinformation  of  the  party,  either  as  to  the  en- 
confidera-  tail  Or  furremlcr,  the  miftake  which  he  made  beir/g  no  part  ©«  the 
tion  real        (f)  confidcration,  the  grant  was  held  good, 

executory, 

it  will  avoid  the  gnant;  but  not  in  a.  confideration  perfonal  execi^ted.  Freem.  332.  For  thisi 
diifere' C-,  -vide  5  Co.  93.  Jenk.  304.  10  Co.  67.  but  in  5  Co.  94.  Berwick's  cafe,  it  is  faid  tO) 
Jje  a  !3r-a,x;g?,  that  if  the  QOiiiiatratlofl  \vl>;Q.h.  is  for  the  t>Bnefi.t  of  »bj?  kJ*^,   be  it  ejjccueorjr  or  en^-, 


pl.  I. 

Ld.  Raym. 
292.  S.  C. 

(c)  4  Mod. 

277. 

Carth.   350, 
Comb.  •534. 
Salk.  465. 
If}.  2.  Skin. 

44.6.  pl.  4. 

Cuted,  or  be  it  of  record  or  not  of  record,  if  it  be  not  true  or  not  truly  performed,  or  If  any  prejudice 
may  arife  to  the  king,  by  reafon  of  the  non-perfornnance  thereof,  the  letters  patent  are  void,  &  t/ids 
Moor,  393.     Hob.  22 1.     3  Leon.  248.     Plow.  454.     Skin.  663.     Lane,  3.  76.     Dyer,  252. 

Fourthly,  That  tlie  words  ex  certa  fcieniia  Isf  rnero  motuy  in  the  Bro.  Patents 
king's  charters  and  letters  patent,  do  occafion  them  to  be  taken  in  p]„^°' 
the  moft  benign  and  liberal  fenfe,  according  to  the  intent  of  the  6  Co.'  56. ' 
king  exprefled  in  his  grant.  7  Co.  14. 

3  Leon.  249. 
-But,  where  (he  king  in  his  grant  recites  a  thing  which  is  faife,  that  Ihall  not  make  the  patent 
good,  ahhough  the  words  be  ex  ccrta  j'.unua  fcf  mero  tnotu.     10  Co.  112.     3  Leon.  241;.     Plow.  C02. 
3  Co.  4.     Savil,  5.  37.     Dyer,  300.     a  Salt.  561. 

Fifthly,  That  though  in  fome  cafes,  general  words  of  a  grant  may  So  held  in 
be  qualified  by  the  recital,  yet  if  the  king's  intent  is  plainly  ex-  thlkl!f  wi 
prefled  in  the  granting  part,  it  (hall  enure  according  to  that,  and  is  Bifhop  of 

not  to  be  reftrained  by  the  recital.      Chei1er,which  is  grounded  on  Legatt's  cafe,  loCo.iix. 

In  a  quare  imfiedity  it  was  found  by  a  fpeclal  verdift,  that  King  '^f^','95* 
H.  VITl.was feifed in  fee  of  the  manor  oi Leyburn in  Kentt  to  which  ^  yi^h'lli.. 
the  advowlbn  of  the  church  of  Leybiim  is  appendant  (which  manor  The  King 
came  to  the  king  by  the  diflblution  of  monafteries,  having  been  \'  ^"  ^"^^ 
part  of  the  poiTeifions  of  the  abbot  of  Gray  Church) y  and  that  he 
granted  the  manor  to  the  archbifliop  of  Canterbury;  and  his  fuccef- 
fors,  faving  the  advowfon  ;  afterwards  the  archbilhop  regranted 
the  manor  and  the  advowfon  to  the  king,  his  heirs,  and  fucceflbrs ; 
after  which  the  king  grants  the  manor  with  the  appurtenances, 
and  this  advowfon  (naming  it  in  particular)  which  lately  did  belong 
to  the  archbifliop  of  Canterbury  and  to  the  abbot  of  Gray  Church, 
together  v/ith  all  privileges,  profits,  commodities,  ^r.,  in  as  ample 
manner  as  they  came  to  the  king's  hands  by  the  grant  of  the  arch- 
bifliop, or  by  colour  or  pretence  of  any  grant  from  the  archbifliop, 
or  by  furrender  of  the  late  abbot  of  Gray  Churchy  or  as  amply  as 
they  are  now  or  at  any  time  were  in  our  hands,  to  Sir  Edward 
North  and  his  heirs ;  and  the  queflion  was.  Whether  by  this  grant 
the  advowfon  did  pafs  ?  and  <\djudged  that  it  did  ;  for  though  here 
was  a  falfity  or  mifrecital,  the  advowfon  never  having  been  in  the 
hands  of  the  archbifliop,  yet  that  not  being  material,  a,s  the  king 
could  not  be  faid  to  be  deceived,  having  granted  the  advowfon 
exprefsly  by  name,  it  was  adjudged  ut  fupra. 

In  the  argument  of  the  above  cafe,  the  following  points  were 
laid  down  as  fupported  by  the  authorities  in  the  margin  : 

1.  Where  a  particular  certainty  proceeds,  it  fliall  not  be  de-  Ceo.  Elu, 
ftroyed  by  an  incertainty  or  a  miftalc,e  coming  after.  Yeiv.  4a. 

3  Leon.  162.     And.  148.     2  Godb.  423.     Markham's  cafe.     10  Co.     Legatt's  cafe 

2.  That  there  is  a  difference  when  the  king  mifl:akes  his  title  to  2.1  -^-  4- 49* 
the  prejudice  of  his  tenure  or  profit,  and  when  he  is  miflaken  only  ^  hIs-V. 
in  fome  defcription  of  his  grant,  which  is  but  fupplemental,  and  9E.4.  n, 
not  material  nor  iflliable.  12.  Lane,  m.  a  Co.  54. 

Q.  That  difliina  words  of  relation  in  the  king's  grant  are  good  ^"I^-  4-^ 
;o  ^afs  away  any  thing,  ^  Co.  24.    10  Co.  4.  Whiftiei-s  cafe, 

4.  That 


^04  "  Prerogative. 

« inft.  4.  That  when  the  khig's  grants  are  upon  a  valuable  conlider- 

6  Co '^  Sir      stion>  they  fhall  be  conftrued  favourably  for  the  patentee  for  the 
John  Mo-      honour  of  the  king. 
Jin's  cafe.   10  Co.  65. 

^ob.  zzQ.         One  Southwell  and  his  wife  being  feifed  of  the  parfonage  of 
BiAop  of      J^o*'Jhcim  to  them  and  the  heirs  of  the  hufband,  by  deed  dated 
"Wineh«tler.   loth  May^  granted  the  fame  to  King  Henry '^Wl,  in  confideration 
whereof  the  fame  king,  by  his  letters  patent,  dated  the  21^  July 
following,  granted  the  vicarage  of  Harley  to  them  and  the  heirs  of 
the  hufband ;  after  which,  and  on  the  26th  July  following,  the 
deed  loth  Mny  was  enrolled  ;  and  it  was  objedled,  that  the  king 
was  deceived  in  the  confideration,  as  nothing  pafi'ed  by  the  deed 
before  enrolment,  and  therefore  the  grant  void  ;    but  notwith- 
ftanding  this  it  was  held,  that  here  was  no  deceit  in  effect,  that 
though  the  deed  could  not  be  pleaded  as  fuch  before  enrolled,  yet 
it  took  its  force  and  effect  from  the  execution  ;  and  to  that  the 
enrolment  fnall  have  relation,  fo  as  to  make  it  good  ab  initio. 
Plovv.  455.         If  the  king  recites  the  confideration  to  be  the  fervices  of  the 
Wrotb's'"^^  patentee,  though  none  were  done  by  him,  or  if  he  recites  that  a 
cafe.  manor  came  to  him  by  efcheat,  when  in  truth  it  was  his  inherit- 

ance-, thefe  will  not  vitiate  the  grant;  ftcus,  if  they  are  the  fur- 
mifes  of  the  party. 
Leon.  30.  Queen  Eliz.  being  feifed  of  a  great  wafte  in  the  parifh  of  Chip- 

Hiinger-^'     ««?«,  granted  a  moiety  of  a  yard-land  in   the   faid  waftc  to  the 
ford's  cafe,     mayor  and  burgefles  of  Chipnam,  without  any  certainty,  name  or 
sfi^  i^p°*--?  ^^fci'iption ;  and  afterwards  granted  the  faid  wafte  to  H.     And  it 
W<  title'       W'^s  adjudged,  that  this  firfl  grant  was  void,  not  only  againfl  the 
Eleflion.       queen,  but  againft  the  fecond  patentee,  for  incertainty  j  and  {n)  that  , 
it  could  not,  as  in  cafe  of  a  common  perfon,  be  made  good  by  any 
elediion  of  the  patentee, 
s  Rol.  Rep.       Ed.  VI.  granted  iotam  illam  reEloriam  de  Dale,  ac  omues  decimas^ 
",  '  ^'*'     &c.,  qua  quideiv  omnia  ^ fmgula  pramijfa  are  of  the  true  yearly 
value  of  32  A,  and  at  the  time  of  this  grant  there  was  a  farm  in 
the  parifh  of  Dale  in  leafe  under  a  yearly  rent ;  and  though  the 
words  qux  quidem  omniay  Bcc.  refer  only  to  tithes  of  that  yearly 
value,  and  it  might  be  the  king  intended  to  pafs  no  more,  yet 
having  granted  totam  illam  re^loriam  generally,  it  was  adjudged, 
that  the  tithes  of  that  farm  fliould  pafs,  though  it  made  it  more 
than  32/.  pel-  ann» 
8  Co.  167.         If  the  king  grants  totum  illud  inaneriiim  fuum^  ftvs  totam  illam 
CumlJr'*      ^^^oriamfive  advocationemy  Sec.  if  he  had  a  manor  and  no  redlory, 
land's  cafe,     or  all  advowfon  and  no  redlory,  or  a  manor  or  a  rectory  impro- 
{{>)  Dav.45.  priate,  yet  that  which  he  had  flial!  pafs,  becaufe  it  was  the  effeft 
<  Mo/"ei    ^^  ^^^  grant ;  and  in  this  cafe  a  rule  was  laid  down,  viz.  that  {b)  if 
the  king's  grant  may  be  taken  to  two  intents,  one  of  which  may  be 
good,  and  the  other  not,  it  (hall  be  conftrued  to  fuch  intent  that 
the  grant  may  take  efFe£t. 
Cro.  Eliz.  If  the  king  grants  a  manor  with  fuch  privileges  and  franchifes 

^'/'t^^'^*.    as  the  dean  and  chapter  of  St.  Paul's  formerly  enjoyed  therein,  it 
tik.  IS  a  good  grant  becaufe  of  the  certamty  to  which  it  relates. 
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So,  a  grant  of  a  manor,  hahend.  to  the  grantee  and  his  heirs  adeo  lo  Co.  63. 
plene  isf  integre,  as  it    came    to   the   hands  of  the  king  by   the  ^^."''^'^'» 
attainder  of  J.  S.  or  as  is  contained  in  fuch  letters  patent,  or  the 
like,  is  good  according  to  the  rule,  id  certum  ejl  quod  cer turn  rtddi 
potejt. 

King  £'J.  VI.  being  feifed  of  the  manor  oi  Ckohery,   then  late  Dyer,  362, 
parcel  of  the  pofleflions  of  the  late  Earl  of  Marchy  whereof  a  great  ^g'  ^°^l^ 
wood  was  parcel,  grants  this  wood  to  the  Lord  Paget  in  fee  ;  from  Queea  v. 
the  Lord  Paget  it  came  to  the  Lord  Seymour^  and  by  liis  attainder  Thornton. 
it  returned  to  Ed.  VI.  again  \  from  Ed.Vl.  the  manor  and  wood 
came  again  to  Queen  Alary,  and  from  her  to  Q^een  Ellzabethy 
who  grants  to  the  Earl  of  Le'uejler  this  manor,  jmper  parcell.  pojfef- 
Jtomim   miper  comitis  Marchias,  et  omnia  al'  ter*   bojc^    \^  haredita- 
metita  manerzo  prad^  fpeBafif,  ve/  ut  pars^  parcelV five  memhrum  inde 
antehac  hahitay  cog7iitafrje  repiitata  exijlen  ;  and  it  was  adjudged  that 
thefe  woods  did  pafs-, 

^\x  Francis  Fortefcue\iZ\xi%  feifed  of  a  manor,  grants  the  fame  Pollexf.419- 
to  the  Earl  of  Denbigh  except  fuch  lands  as  were  then  held  for  life  LeeT^"'* 
by  copyj  afterwards  the  inheritance  of  this  copyhold  was  granted  Browne. 
to  the  Earl  of  Denbighy  and   then  the  copyholder  dies,  and  the 
Earl  grants  by  copy  again,  and  afterwards  forfeited  all  to  the  king, 
who  granted  the  manor  and  every  part  and  parcel  thereof,  or  that 
is  reputed  parcel  thereof,  to  the  Earl  of  Clarendon ;  and  the  quef- 
tion  was,   Whether  this  copyhold,  having  been  thus  fevered,  pafled 
by  the  words  reputed  parcel,  or  not  ?  and  adjudged  that  it  did. 

If  the  king  grants  to  J.  S.   lands  and  the  mines   therein  con-  Flow.  356. 
tained,  and  royal  mines  are  found  in  them,  they  fliall  not  pafs ;  ^''^  Mines 
for  the  king's  grant  fhall  not  be  taken  to  (a)  a  double  intent ;  and  amerae- 
the  moil  obvious  intent  is,  that  they  ihould  only  pafs  the  common  ments  royal, 
mines  that  are  grantable  to  a  common  perfon.  eicheats 

not  pafs  by  general  vvurds,  of  all  mines,  ara;rcements,  and  efch-uts.     Dav.  17.  57. 

So,  a  grant  of  bonafebnum,  Sec.  will  not  pafs  the  goods  of  one  S  H.  4.  a. 
who  (lands  mute  and  will  not  plead.  kaym.  242. 

cited,  £fi/W«  Rol.  Rep.  399.      12  Co.  75.     Jen!:.  315.     2  RdI.  Abr.  194.     Owen,  155.     Sand.  275. 
Vent.  32,     Sid.  141.     2  fviod.  107. 

[The  king  granted  to  a  ranger  of  a  forefl  all  manner  of  ivcod  Attomey- 
blown  or  throiun  down  by  the  ivijid,  and  all  dead  ivcod,  and  the  boughs  ^^^^  "^^ 
and  branches  of  trees  and  ivood  in  the  forefl .  cut  cff  or  tkroiun  doiun,   vvcll,  Anflr. 
and   houfe-hote  and  fre-bcte,  for    himfelf   and    the    foreflers    and   59-* 
keepers.     It  was  adjudged,  that  under  thefe  words,  branches  cut 
from  trees  felled  for  his  Majefty's  ufe  did  not  pafs.  j 

By  the  ftatute  of    i-]  E.  2.  (fat.  l.)  de  Prarogativd  Regis,   the   1000.64. 
king's  gift  or  grant  of  land,    manors,  cum  pertinetitiis,  conveyeth 
j  not  knight's  fees,  advowfons,  or  dowers,  without  exprefs  words, 
though  it  be  otherwife  in  cafe  of  a  common  perfon. 

But,  if  a  manor  with  an  advowfon  appendant  be  in  the  handg  ^°^°'  ^^' 
of  the  king  by  efcheat  or  by  purchafe,  and  he  at  this  day  give  it        '*    •  ' 
as  entirely  as  J,  S.  held  it  before  it  came  into  our  hands  by  way 
of  efcheat,  or  as  J.  S,  held  who  enfeoifed  us,  in  fuch  cafe  the 

advowfon 


advowfbn  {liall  pafs  without  fayinjij  in  the  charter  cum  feodis  ^ 

advocatioKibus ;  becaufe  the  law  in  fuch  cafe  intends,  that  the  king 

is  apprifed  of  his  right. 

tatch.  24S,        So,  if  the  king  grants  ecclefinvi,  the  advowfon  pafles,  the  [a)  in- 

klL^*^^  nt  *^"^»  '^"^  ^^'^  ^^^  precife  words,  being  to  be  regarded  in  the  king's 

ofthevKar.  grants. 

age  of  D,  win  not  pafs  the  advowfon  of  the  vicarage  of  which  the  king  was  feifed.     Cro,  Eliz.  163. 

900.41.  ^  grant  of  ftev/ardfhip  of  feveral   manors  by  name,  without 

cited.   *^^'  mentioning  in  what  countyj  has  been  held  good,  though  uncer- 

»  In  plead-  tain  j  notwithftanding  it  was  objefted  that  the  king  may  have 

»ng  It  ought  (iivers  manors  of  the  fame  name,  and  no  illue  can  be  taken  which 

to  be  alleged         _^  ^t,i-         -.jji  '•* 

in  what        manors  the  king  mtended  to  pais  *. 

counties  the  manors  lie,  ?%  the  plaintiff  did  in  the  Ear!  of  Shrewfoury's  cafe,  and  if  the  otlicr  party 
plead  non  ccncejfit,  upon  tiial  of  the  ifi'ue,  the  circumftances  (mentioned  by  the  court)  may  be  given  in 
evidence,  to  prove  what  manor  was  grjnted.     Vide  y  Co.  47.  a. 

8  Co.  45.  SO)  a  grant  to  the  Earl  of  Rutland,  a  tempoi-e  pleim  atatisy  when 

cited"  ^^^'  '^^  truth  he  was  of  age  long  before,  was  adjudged  a  good  patent^ 

becaufe  it  was  the  intent  of  the  king  that  it  fhould  commence 

from  that  time  j  and  if  that  could  not  be,  then  for  the  time  to 

come. 

Co.  46.  If  tiie  king,  being  tenant  in  tail  or  for  life,  grants  totum  Jlatunt 

fntitny  nothing  pafles. 
Dav.  43.  So,  if  the  king,  being  feifed  in  fee,  grants  the  lands  or  a  rent, 

Abr.  gAc.     ^"^  limits  no  particular  eftate  in  the  gift,  the  grant  is  void,  and 
Coi  43.        the  patentee  has  no  freehold  either  for  his  own  life  or  for  the  life 
of  the  king,  nor  even  an  eftate  at  will ;  becaufe  mcft  grants  pro- 
ceeding from  the  application  of  the  fubject,  they  ought  to  know 
what  they  alk  •,  and  if  that  do  not  appear,  nothing  fhall  pafs  from 
the  king  by  reafon  of  the  incertainty. 
Co.  Lit.  ^7.       So,  if  lands  are  given  by  the  king's  letters  patent  to  a  man  ana 
I'oq  °  *       ^^'^  heirs  m<  le,  this  is  void,  for  there  can  be  no  fuch  tenure  ;  and 
*  Civrra       therefore  the  Idng  is  deceived  in  his  grant  *. 

of  <!rm,)iies  or  arms  g'anted  by  the  king  to  a  man  for  reward  of  fervice,  as  the  fame  Is  dcfcer.dible  to  the 
hieirs  male  lineal  or  tollateral.     Co,  Lit.  27.  a. 

3  Lev.  134.       So,  if  the  king  poflefled  of  a  chattel  intereft  grants  it  in  fee, 

Carteret.         ^^'^  IS  VOld. 

3.  Where  the  King's  Grantee  fliall  partake  of  his  Prerogative. 

Dyer,  1.  j\  ^igj-g  jfj  aclloti  may  be  affigned  to  the  king,  as  alfo  granted  or 

nia  g'.     "^  afRgned  by  him  ;  and  in  this  latter  cafe,  the  grantee  may  either 

K%Awi.  169.  fue  in  his  own  or  in  the  king's  name.    But  it  is  [b)  (aid  to  be  moft 

{b)  I  P.  ufual  to  fue  in  the  king's  name,  in  order  to  take  advantage  of  his 

"Wm?.  2C2.  .  °  '  ° 

ftVez.  181.  prerogative. 

Dyer,  50.  J.  S.  attainted  of  treafon,  and  being  pofTefled  of  certain  obli- 

M^'d'wen  gatio"s  which  became  forfeited,  the  king  granted  them  to  the 
J 13.  Cro!  wife  (c)  without  any  words  enabling  her  to  fue  for  them  in  het 
Jsc.  82.  own  name ;  and  (he  having  fued  in  her  own  name,  it  was  heldj 
like  point.     ^^,  ^i^g  ^.gjj  jnight ;  for  the  law  allowing  the  grant  good,  gives 


l3)terCig^tiDe.  Coy 

fey  itnplicatlon  the  grantee  the  necefiary  means  of  attaining  the 
benefit  of  it. 

So,  vrhere  J.  S.  in  an  a£lion  on  the  cafe  recovered  4000  /.  da-  Cro.  jac. 
mages,  and  afterwards  became  outlawed  in  a  perfonal  adlion  j  and  ^{^'r.- 
the  king  having  granted  this  4000  /.  it  was  held,  that  the  grantee  v.  Twinef 
may  levy  this  debt  by  aftion  in  his  own  name,  or  by  extent  in  the  ^av.  135. 
king's  name  ;  though  he  has  no  words  in  his  grant  to  fue  it  in  ^"^  ^.Ler. 
the  king's  name,  as  is   ufual  in  fuch  cafe  ;  but  in  this  cafe  an  Bro/oiffeif. 
(a)  aflignment  by  the  king's  patciitee  was  held  void.  ^5- 

If  the  king  enters  without  title,  or  feizes  lands  by  a  void  or  (^)  f^*,^ 
infufficient  office,  he  is  no  difleifor  :  but  (b),  if  the  king  by  let-  patentel^ 
ters  patent  grants  lands  fo  feized,  and  the  patentee  enters,  he  is  a  fhaii  not 
dlHeifor  ;  becaufe  he  has  time  to  inquire  into  the  legality  of  his  ^^'^^  adran- 
title,  which  the  king  is  fuppofed  to  want  leifure  for.         '  mfxim  '^"^ 

nullum  tempis  cccurn!  rcgl.     Foph.  26. 

The  king  may  diftrain  for  his  rent-fervice  in  any  lands  of  his  Pro.  Prerog. 
tenant :  fo,  if  he  hath  a  rent-charge  iiTuing  out  of  certain  lands, 
he  may  diftrain  in  any  other  lands  of  the  party  ;  but  his  grantee 
cannot  do  fo. 

Originally  all  wrecks  v/ere  in  the  crown,  and  the  king  has  a  6  Mod. 149. 
right  to  a  way  over  any  man's  ground  for  his  wreck  ;  and  the  fame 
privilege  goes  to  the  grantee  thereof. 


PRIVILEGE  is  an  exemption  from  fome  duty,  burden,  01 
attendance,  with  which  certain  perfons  are  indulged,  from  a 
fwppofition  of  law,  that  the  ftations  they  fill,  or  the  offices  they  are 
engaged  in,  are  fuch  as  require  all  their  time  and  care  ;  and  th^t 
therefore  without  this  indulgence  it  would  be  impratlicable  to 
execute  fuch  offices  to  that  advantage  which  the  publick  good 
requires. 

Under  this  deftription  we  fhall  confider, 

(A)  The  Duties  and  Offices  from  which  certain  Per* 
fons  by  reafon  of  their  Privilege  are  exempt. 

(B)  The  particular  Privileges  in  Suits  allowed  Of- 
ficers and  Attendants  in  the  Courts  of  Juftice : 
And  herein, 

1.  Who  are  the  Officers  entitled  to  Privilege, 

a.  0£ 


6o8  }priDilcge* 

2.  Of  the  Privilege  and  Proteftion   allowed  thofe  whoffl 
Attendance  is  neceflarily  required. 

3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

4.  Of  claiming  and  allowing  Privilege  5  and  therein,  that  it 
muft  be  fet  forth  and  pleaded. 

5.  How  privileged  Perfons  are  to  fue  and  be  fued. 

.  6.  Whether  there  can  be  Privilege  againft  Privilege. 

(C)    Privilege   of   Peers   and   Members   of  Parlia- 
ment. 

1 .  Who  are  the  Perfons  entitled  to  this  Privilege. 

2.  How  far  this  Privilege   extends  to   their  Servants  and 
Attendants. 

3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

4.  Of  the  Commencement  and  Continuance  of  this  Privilege* 

5.  How  Privilege  is  to  be  claimed  and  taken  Advantage  of. 

6.  What  fliall  be  deemed  a  Breach  of  Privilege. 

7.  Of  the  Proceedings  in^  Courts  by  and  againft  Perfons  en- 
titled to  Privilege  of  Parliament. 


(A)  The  Duties   and  Offices   from   v»rhich   certaia 
Perfons  by  reafon  of  their  Privilege  are  exempt. 

zinft.  531.  npHE  king's  fervants  are  privileged  In  fome  cafes  In  refpe£l  of 
7f4-*  *■    their  neceflarv  attendance. 

Skin.  21. 

pi.  21.     2   Chan.   Rep.   196.      2  Show.    84..    pi.   72. Privileged  from   arrefts.     Raym.  15a. 

fit  is  an  cftabliilied  rule  of  law,  tba:  the  king  cannot  grant  an  exemption  from  any  duties  but  thofe  he 
has  a  title  to  impole  ;  and  which  are  perjona!  to  hira,  and  diftindl:  from  the  general  interelt  of  the  realm. 
2  Roll.  Abr.  19^.  K.  pi.  I.  2C2.  T- pl' 2.  Therefore  where  a  ilatute  enadted,  that  the  lord-lieutenants 
of  the  feveral  counties  fliould  "  charge  any  perfon  with  horfe  and  arms  for  the  county  whtre  his  eftate 
*'  (hould  lie,"  towards  the  maintenance  of  the  militia,  it  was  holden,  that  a  charter  granted  to  the 
College  of  Phyficiins,  exemptin;;  the  members  '•'  from  bearing  or  providing  arms  to  ferve  in  the 
«'  militia  in  London  and  Wellminfter,  or  the  fuburbs  or  within  feven  miles  thereof,''  did  not  exonerate 
one  of  the  membets  from  the  chaige,  though  his  eftate  lay  within  feveri  miles  of  London.  Sir  Hans 
Sloane  v.  Lord  William  Pau'.et,  8  Mod.  12.  But  it  ihould  feem,  that  it  is  competent  to  the  crown  t» 
grant  an  exemption  from  being  pieff^d  j  becaufe  in  the  crown  alone  lies  the  power  of  ifluing  prefs-war- 
tants.     Cowp.  5ZO-1.] 

(a)  I  Sid.  One  [a]  SivaUotVy  being  the  klng*s  minter  or  moneyer,  was 
^o^^^^C  ^^*^'^S'i  3"  alderman  of  London^  but  refufing  to  take  the  oath  of 
Swallows  '  an  alderman  was  fined,  and  committed  for  the  fine  by  the  judg- 
cafe.  ment  of  the  court  in  London^  which  appeared  on  the  return  to  a 

habeas  corpus.  He  alleged  in  B.  R.  that  he  was  an  officer  of  the 
mint,  and  that,  by  an  ancient  charter  of  privilege  granted  fuch 
officers,  he  ought  to  be  exempt ;  and  offered  to  plead  this  matter 
to  the  return  of  the  habeas  corpusy  as  a  matter  confiftent  with  him 
to  do :  but  this  the  court  refufed  to  admit,  as  he  might  have 
pleaded  it  in  the  court  below  :  however,  he  was  direfted  to  fet  it 
forth  in  a  fuggeftion  in  the  crown-office,  which  he  did,  and  ob- 
tained a  writ  of  privilege,  which  at  another  day  he  brought  into 
court.  The  recorder  obje£led  to  its  being  allowed  againft  the 
ancient  privilege  of  the  city,  confirmed  by  a6ls  of  parliament  j  but 

tho 


6o^ 

IKe  court  held  It  a  reafonable  privilege,  the  office  being  ancient, 
and  the  attendance  neceflary  elfewhere.  They  faid,  that  if  there 
were  not  perfons  fufhcient  befides  to  ferve,  this  might  have  been 
Ihewn,  and  it  would  be  a  good  reafon  to  fufpend  his  privilege  ;  and 
though  aldermen  were  not  mentioned  in  the  charter,  yet,  as  fupe- 
rior  and  inferior  officers  were  mentioned,  as,  mayor,  flieriiT, 
efcheator,  collector  of  tenths,  ^c,  they  faid  the  middle  were 
included  ;  and  accordingly  he  was  difcharged. 

But,  where  fome  perfons  belonging  to  the  cuftom-houfe,  Lon-  Sid.  272. 
don  J  were  indifled  for  not  keeping  watch  and  ward,  though  they  xh-'k"'^" 
pleaded  a  fpecial  privilege  granted  them  by  the  king  to  exempt  v.  ciark. 
them  from  this  duty ;  yet,  as  they  did  not  aver  that  there  were 
fufficient  perfons  befides,  the  plea  was  over-ruled. 

The  king  by  his  charter  may  exempt  fome  perfons  from  ferving  S!d.  24?. 
on  juries  if  there  be  enough  befides.    But  fach  charter  of  esemp-  h^"'  '5^* 

•  J  11  r  T7--       J    Ti         1  ^    r  •  Raym   113. 

tion  does  not  extend  to  the  court  of  Iving  s  Bench,  unlefsparticu-  Keb.  S40* 

larly  named ;  nor  to  any  cafe  where  the  king  is  concerned,  unlefs 

it  has  thefe  words,   licet  tangat  nos.     And   the  fheriff  muft  not 

return  fuch  privilege,  but  the  perfons  who  would  have  the  benefit 

of  it  muft  claim  it. 

A  juror  furmifed  at  the  bar,   that  he  was  tenant  in  ancient  Let.  so/i 

demefne,  and  had  his  charter  in  his  hand,  and  prayed  to  be  ex-  c^Q.^baiis, 

cmpted  from  ferving  on  the  jury,  but  the  court  did  not  regard  v\dt  title 

it,  but  caufed  him  to  be  fworn.     It  was  faid  \a)^  he  might  have  his  Ancient  Da^ 

remedy  againft  the  fheriff  j  or,   if  he  had  made  default  and  loft  ?^V^'^ 

iffues,  he  might   fnew  his  charter  in  the  Exchequer    upon  the  ij-de  Co. 

amercement  eftreated,  and  there  he  fhould  be  difcharged.  \^}-  ^30' 

'  ^  Sid.  243. 

Where  a  peer  Is  party,  either  plaintiff  or  defendant,  two  or  more  2.  Mod.  182; 

knights* muft  be  returned  on  the  jury;  and  it  was  faid,  that  in  ^^"^^^  ",| 

Cumberland  \h.txt  was  but  one  freeholder  who  was  a  knight,  befides  pi.  27. 

Sir  Richard  Slote,  a  ferjeant  at  law  ;  and  the  court  were  of  opinionj  *  See 24  G. 

that  rather  than  there  fhould  be  a  failure  of  juftice,  a  ferjeant  at  ^' ^'  ^^^ 

law  ought  to  be  returned  a  juryman  ;  for  that  his  privilege  would  challenge  td 
not  extend  to  a  cafe  of  neceflity.                                   ^^'-  ^'^"y*  ^"^  ^^""^  °^  *  k^\i\^t. 

If  a  fworn  (b)  attorney  or  other  officer  of  any  of  the  courts  of  March,  30. 

Wejlminjler-hall  be  chofen  conftable,  he  may  have  a  writ  ot  privi-  cro'.'car. 

lege  for  his  difcharge.  And  it  is  held,  that  fuch  officers  fiiall  have  389, 

this  privilege,  not  only  where  there  is  no  fpecial  cuftom  concern-  '\^^^\^^'^' 

ing  the  election  of  conftables,  but  alfo  where  they  are  chofen  by  a  prl.y■leg'e^s 

particular  cuftom  in  refpe£l  of  their  eftates  or  otherwife  ;  for  that  thought  to 

no  fuch  cuftom  fliall  be  fuppofed  to  be  more  ancient  than  the  ^^[^^"^J^"^ 

ufage  of  thofe  courts,  and  therefore  fhall  give  way  to  them.  ^^  i^^^ 

2Ha.\k.  P.  c.  c.  10.  §  59. 

'^  So,  an  attorney,  being  chofen  church-warden  of  a  pariffi,  may  2  Roi.  Abr. 
have  a  writ  of  privilege  :  fo,  a  writ  of  privilege  was  figned  by  all  J^J^_  .^^^ 
the  court  of  C.  B.  for  G.  a  clerk  under  the  cujlos  hreviumy  to  free  Lev.  265. 
him  from  being  a  foldier.  And  it  is  therein  recited,  that  it  is  the  J^^^^^^^-J?; 
privilege  of  the  court,  that  neither  the  attorui^s  OJDr  clerks  of  it     *y"* 
■  Vofc.  V,  R  r  '  flaovld 


6io  Pritiilege^ 

Cro.  Car.      {hould  be  ele£led  to  any  office  without  their  confent,  but  ought  to  • 
^I'J  '^'a      attend  the  ft^rvice  of  the  court. 

c,s^,    and 

Co.  £nt.  456.  the  like  writ  of  priviie^e. 

Trin.    _  Gale,  an  attorney  of  5.  i?.,  was  elected  one  of  the  twenty-four 

27  Car.  in    burgefTes  in  the  town  of ,  and  becaufe  he  refufed  to  ferve 

Gale's  cafe,  was  fined  ten  pounds  :  then  he  procured  a  writ  of  privilege,  which 
3Keb.  512.  he  fhewed  ;  after  which  debt  M^as  brought  for  the  ten  pounds  in 
B.  R.y  and  it  was  prayed  after  imparlance  to  flay  the  a6lion  againft 
Ga/e,  becaufe  that  after  imparlance  he  could  not  plead  his  privi- 
lege to  the  a6lion ;  and  Stone's  cafe  was  cited,  who  was  elefted 
reeve  to  colIe£l:  the^-ents  of  the  lord  at  Harrow  the  Hilly  and  was 
difcharged  by  his  writ  of  privilege.  The  court  held,  that  the. 
privilege  of  an  attorney  was  a  good  difcharge  in  this  cafe  ;  they 
likewife  held,  that  the  writ  of  privilege  had  a  retrofpetl  to  the 
whole,  and  that  being  difcharged  from  the  office,  he  was  difcharged 
from  the  fine  alfo. 
Sid.  272.  It  feeras  to  be  the  better  opinion,  that  if  a  captain  of  the  king's 

355- 43'-  guards,  a  gentleman  of  quality,  or  pradlifing  (a)  phyfician,  be 
Lev.  233.  chofen  conftable  in  a  parilh,  where  there  are  perfons  fufficient  to 
Keb.  439.  ferve,  and  in  which  there  is  no  fpecial  cuftom  directing  fuch 
^Keb  ■joQ.  eledlion,  that  every  fuch  perfon  may  be  relieved  or  difcharged  by 
578.  the  court  of  King's  Bench,  which  hath  a  fupreme  and  mandatory 

(")  Mem-  power  in  cafes  of  this  nature  :  but,  in  cafe  of  a  fpecial  cuftom  in 
CoL^^e  of  refpect  of  eft  ate  or  otherwife,  it  hath  been  holden,  that  fuch  per- 
Phyficians  fons  are  not  to  be  excufed ;  and  the  rather,  becaufe  they  may 
in  London     execute  the  office  by  deputy. 

exempted  by  j        x       j 

the  ftatute  32  H.  8.  c.  40.     [But  the   equity  of  this  aft,  it  (hould  feem,  does  not  extend   to   other 

phyficians  not  mentioned  in  it.     2  Hawk.  P.  C.  c.  10.  §  44.] 

a  Keb.  578.       By  the  ftatute  5  .ff.  8.  r.  6.  furgeons  are  exempt  from  ferving 
pariffi  offices. 

By  the  6  W.  3.  r.  4.  "  All  perfons  ufing  the  art  of  an  apothe- 

*'  cary,  who  fhall  be  brought  up  and  ferve  in  the  faid  art  as  ap- 

**  prentices  feven  years,  fhall  be  exempted  from  the  offices  of 

**  conftable,  fcavenger,  overfeer  of  the  poor,  and  all  other  pariffi, 

•'  ward,  and  leet  offices,  and  from  ferving  on  juries." 

Cro.  Car.  If  an  alderman  oi  London  has  a  houfe-  in  the  manor  01  R.  in 

585-  the  county  of  Ejjex,  (in  which  manor  the  lord  has  by  prefcription 

y'^derrnfii      "^  ^^^^j)  ^"^  ^^  ^s  an  inhabitant  is  chofen  conftable  there,  yet  he 

yvbdy'scafe.  Is  not  Compellable  to  ferve;  for  that  as  an  alderman  he  is  bound 

*  Ac  the      to  be  prefent  in  the  city  for  the  good  government  thereof*. — And 

IfiTzcl  nt:       ^  ^'"^^^  ^^^  awarded  to  the  lord  of  the  manor  to  difcharge  him. 

Croydon,  1777,  Lord  Mansfield  rofufed  to  fine  Mr.  Plumbe,  returned  as  a  fpecial  ju;yman  in  a  cafe' 
bc!i;re  his  Loidihip,  becaule  at  thai  time  he  was  one  of  the  ihcriffs  of  Loiidon. 

2  Jon.  46.        One  Price,  being  high  conftable  for  the  hundred  of  Wanjlead,  was 

Pwce'scafE.    gkdlcd  overfeer  of  the   poor  in  the  ^■^x'xih  oi  St.  Peier  the  Poor 

in  London ;  and  upon  producing  the  certificate  of  the   juftices 

of  the   peace    of   the    county,    and    their    certifying    that    his 

fervice  in  the  office  of  conftable  was  of  great  ufe  and  importance. 

$S 


to  his  Majefty,  he  was  by  the  court  of  B.  R.  difcharged  from 
the  office  of  overfeer  till  fuch  time  as  his  office  of  conftable 
expired. 

Bur,  where  A.  was  indicted  for  not  taking  on  him  the  office  of  ^ent.  344, 
high  conftabie,  and  the  queftion  on  a  fpecial  verdidl  was,  Whe-  ^^''°^''-  75f 
ther  a  tenant  in  ancient  demefne  may  be  made  conftabie   of  an  The°Kin<' 
hundred  which  reaches  further  than  the  demefnes  ?    it   was    ad-  ^-  Bettef- 
judged,  that  he  might.  ^''°"*'' 

Dodtor  Lee,  archdeacon  of  Rochefer^   having  lands  within  the  Vent.  105. 
level,  was  made  an  expenditor  by  the  commiffiouers  oi  fewerSf  f:^**  3°,^» 
whereupon  he  prayed  his  writ  of  privilege,  v/hich   was  granted  ;  cafe,  anV 
for  the  regifter  is,  vlr  milita^is  deo  fion  implicetur  fecularibus  negotiis;  Mod-  ^82. 
and  the  ancient  law  is  qwjd  clerlci  non  ponuntur  in  officia — Clergy-  ?'.^'^^^^''^ 
men  are  not  to  ferve  in  the  wars.  reafon  was 

becaufe  the  land  was  in  leafe,  and  the  tenant,  if  any.  ought  to  do  the  office.  [The  like  point  was 
determined  in  the  vicar  of  Dartfora's  cife,  2  Str.  1107.  more  fuily  reported  in  Andr.  3^^.  under  the 
naaie  o.^  Chambers'  cafe.  The  coarc  in  deliveung  the.r  judgment  in  this  laft  cafe  faid,  that  upoa 
th3  authority  of  Dr.  Lee's  cafe,  and  6  Mod.  14.0.  (ir/ra),  they  were  clearly  of  opinion,  Mr. 
Chambers,  the  vicar,  was  not  compellable  to  ctercife  the  office  :  the  firft  cafe  be'ng  direftly  in 
point,  and  landing  upon  both  tlie  leafoas  given  in  the  books  j  and  the  other  being  contrary  to  the 
diftinftion  taken  between  an  office  at  common  law,  and  under  a£t  of  parliament.  And  Lee,  C,  J. 
added,  that  the  ufage  which  had  been  cft'ered  of  feveral  clergymen  having  actually  ferved  the  office 
fince  Dr.  Lee's  cafe,  had  no  inftuence  on  the  prefent  quelVion  ;  for  the  exemption  being  claimed  as  a 
privilege,  any  perfon  entitled  to  it  may  certainly  waive  it,  if  he  pleafes.J 

A  writ  of  privilege  was  moved  for  to  have  a  clergyman,  who  6  Mod.  14.0. 
appeared  to  have  no  cure  of  fouls,  privileged  from  the  office  of  t?-^^ '^"'^ 
overfeer  of  the  poor,  which  three  judges  thought  reafonable ;  \ii.di,Tir.t. 
but  Holt,  Ch.  J.  feemed  againft  it,  who  thought  that  their  privi-  i^g  mhujltn, 
lege  of  exemption  was  only  extendible  to  their  fpiritual  revenues  ;  l^*^^^  ^ 
and  if  in  any  cafe  they  were  perfonal,    it  was  only  from  com-  c.  32.^0- 
mon  law  offices,  efpecially  if  they  were  without  cure,  as  in  the  man  catko- 
prefent  cafe  ;  and  in  deference  to  his  opinion  it  was  directed  to  Jre  *under 

be  moved  for  again.  certain  con- 

ditions, exempted  frjm  ferving  all  county,  ward,  and  fiari^  offices,  and  therefore  a  ckrpryw^in  of  tht 
church  of  England  tmy  be  fuppofed  to  be  exempted  ;  for  it  cannot  be  imagined,  that  the  iegiilature  meant 
to  confer  greater  privileges  upon  Jeclaries,  than  the  regular  dergy  were  underftood  to  poflefs  ;  but  there 
does  not  appear  lo  beany  adjudged  cafe  precifely  to  this  point.     See  note  to  laft  edition  of  6  ^lod.  Jupra,'^ 

In  the  cafe  of  Evedcn  an  attorney  of  5.  R.,  it  was  determined  M.  9  G.  2. 
that  he  was  not  obliged  to  fcrve  in  the  train-bands,  or  to  find  a  E^i^jf^'j 
deputy  for  that  purpofe,  although  the  array  and  mufter  of  thefe  is  cafe.  2  Str. 
directed  by    feveral  acts    of  parliament    which  contain   general  ^Hi- 
words  ;  for  his  privilege  fhall  exempt  him  from  offices,   as  well  [afe^Barnw, 
thofe  created  by  ftatute  as  thofe  at  common  law,  if  there  be  not  1143.  s,  P. 
an  exprefs  claufe  for  taking  away  his  privilege.  fh'e^z  g" 

c.  20.  ^  41.  the  m'.litia  a£ls  having  al'owed  a  commutation  of  fervlce  into  a  payment  of  10  A  it  hnth 
been  holden,  that  an  attorney  is  not  entitled  to  his  writ  of  privilege  to  exempt  him  from  ferving  in  ths 
militia,  it  bting  no  longer  deemed  to  be  a  fierjanal  fervice,  upon  wnicb  ground  aioi:e  he  could  be  entitled 
to  it.  Gerard's  cafe,  2  Bl.  Rep.  1 123— By  26  G.  3.  c.  170.  §27.  "  No  peer  of  ihs  realm,  nof 
«  any  perfan  who  /hall  ferve  -is  a  co.mmifTioned  officer  in  any  regiment,  troop,  or  company  in  his  Ma- 
*«  jcliy's  other  forces,  or  in  a.oy  c.".e  of  his  Majefty's  ca'tles  or  forts,  nor  any  n-jn-commiflioned  officer 
«<  or  pr'vate  mn,  ferving  in  any  of  his  Majefty's  other  forces,  nor  any  commurioned  officer  ferving,  or 
<'  who  hath  lervci  four  years  in  the  militia,  nor  any  prrfon  being  a  member  of  ei  her  of  the  univerfitics, 
"  nor  anvclergvman,  nor  any  teacher  of  any  feparate  congregation,  nor  any  lonfiable  or  other  peace-officer. 


^jefty' 

R  r  z  "  Portmouci, 
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*<  only  as  a  fubAitute  fliill  by  fuch  fervicc  be  exempted  from  ferving  again,  if  he  fliall  be  chofen  by 
«  ballot."] 


Mayor  of  ^^^  attorney,  it  hath  been  holden,   is  exempted  by  the  prl- 

V.  Berry  vilege  of  the  court  to  which  he  belongs,  from  ferving  the  of- 

4  Burr.  fice  of  fherifF  in  a  corporation  ;  though  he  be  a  member  of  the 

2113.  I  Hi.  corporation,  and  refident  in  the  corporate  town,  before  and  when 

Kep.  630.       1       •         I      -^^     1 

£  ^,^  he  IS  admitted  an  attorney. 

Peiamotte's        ^,  ^]^q  ^j^g  ^  juftice  of  pcacc,  and  refided  at  Blackheath  in  Keutt 

g„g^  '  and  in  Lotidou,  being  appointed  conftable  in  London^  moved  for  a 
writ  of  privilege.  But  the  court  denied  it,  faying  they  had 
nothing  to  do  with  it,  but  the  proper  method  was  under  the 
itatute  of  Car.  2.  to  apply  to  the  fefhons. 

Per  Lord  Barrifters  are  confidered  as  exempt  from  ferving  the  office  of 

Mansfield,      fv-a:  ^  ^ 

4liurr.2ii4.    *^^^"^- 

It  is  permitted  hy  i  W.  isf  M.  c.  18.  and  31  G.  3.  c.  20i  to  dif- 
fenters  and  Roman  catholicks  to  ferve  the  office  of  conftable   by 
deputy. 
Anftr.  SI 6.       The  officers  of  the  excife  and  cuftoms  claim,  and  have  been 
allowed  in  feveral  inftances,  their  writ  of  privilege  from  the  court 
of  Exchequer,  as  officers  of  the  court,  to  be   difcharged  from 
offices.     One  of  thefe  v/rits  of  privilege,  that  are  now  in  ufe,  was 
fettled  by  Lord  Chief  Baron  Coniyns  himfelf. 
Harrifon's          So,  the  foreign  appofer  was  allowed  his  writ  of  privilege  to 
cafe,  Bunb.    exempt  him  from  ferving  the  office  of  conftable. 
Birtiop  V.  One  Martin^  who  was  deputy  to  the  uflier  of  the  cufloms,  being 

&vlt'zK^  chofen  head-borough  for  Wejlham  in  the  county  oi  Ejjex,  moved 
for  a  writ  of  privilege  to  difcharge  him  from  that  office,  which 
■was  granted.  Upon  the  authority  of  this  precedent  it  was  moved 
for  a  writ  of  privilege  for  the  chief  accountant  to  the  commif- 
fio,ners  for  victualling  the  navy,  who  was  chofen  churchwarden  of 
the  parifh  of  Saint  Botolph^  Aldgate^  his  attendance  upon  the  king's 
bufinefs  and  the  revenue  of  the  crown  being,  it  was  urged,  equally 
concerned  as  in  the  other  cafe.  But  the  court  thought  this  cafe 
not  like  \Xvi  other  cafe,  for  it  did  not  appear  here,  that  there  was 
a  claufe  of  exemption  in  the  patent  conftituting  the  commiffioners 
of  victualling,  as  in  the  other  cafe  there  was  for  all  officers,  Isfc.t 
and  the  true  reafon  they  went  upon  in  the  other  cafe  was,  for  that 
all  officers  in  the  cuftoms  are  bound  to  an  attendance  in  the  court 
of  Exchequer,  which,  in  this  cafe,  the  party  applying  for  this  writ 
of  privilege  is  not.] 
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The  particular  Privileges  in  Suits  allowed  Of?- 
licers  and  Attendants  in  the  Courts  of  Juftice : 
And  herein, 

I.  Who  are  the  Officers  thus  entitled  to  Privilege. 

'T^HE  officers,  miniflers,  and  clerks  of  the  courts  in  Wcflmhijl^r-  *  ^"'^-  SS^* 
■*■     hall  are  allowed  particular  privileges  in  refpe6l  of  their  ne-  y^"  /^'' 
celTi\ry  attendance  on  thofe  courts  :  they  are  regularly  to  fue  and  Dyer.-^y;.** 
be  fued  in  the  courts  they  refpeclively  belong  to,  and  cannot,  ex-  P^-  3o« 
cept  in  certain  cafes,   be   empleaded   elfevvhere ;  which  privilege 
arifes  from  a  fuppofition  of  law,  that  the  bufinefs  of  the  court  or 
their  clients'  caufes  would  fuifer  by  their  being  drawn   into  any 
other  than  that  in  which  their  perfonal  attendance  is  required. 

Anderfon,  Ch.  J.  of  the  C.  B.,  brought  trefpafs  by  bill  for  break-  3Leon.*i49." 
ing  his  houfe  in  the  city  of  IVorce/Ier,  againft  a  citizen  of  the  fiiid  t'"';'^'^"'''''"" 
city ;  the  mayor  and  commonalty  came  and  flievved  a  charter 
granted  by  E.  VI.  and  demanded  conufance  of  pleas  j  but  it  was 
refufed,  becaufe  the  privilege  of  that  court,  of  which  the  plaintiff 
was  a  chief  member,  is  more  ancient  tiian  the  patent ;  for  the 
jufticcs,  clerks,  and  attornies  of  this  court  ought  to  be  here  attend- 
ing to  do  their  bufmefs,  and  Ihall  not  be  cmpJeaded  or  compelled 
to  emplead  others  elfewhere  ;  and  this  privilege  v/as  given  this 
court  upon  the  original  ere£lion  of  it. 

An  attorney,  fo  long  as  he  remains  on  record,  fliall  have  his  Bro.  t'tl« 
privilege  ;  and  therefore  where  it  was  m.oved,  that  J.  S.  fhould  Attorney, 
put  in  fpecial  bail,  being  an  attorney  at  large,  and  having  (a)  dif-  j>^]'  ^'  * 
continued  his  practice,  the  court  faid,  that  attornies  at  large  Vent.  i. 
have  the  fame  privilege  with  the  clerks  of  the  court,  and  are  to  ^"^  J"**" 
appear  de  die  in  diem  ;  and  they  were  not  fatisfied  that  he  had  waliey. 
difcontinued  his  pra6lice.  {a)  That  if 

an  attorney  abfents  hlmfelf  for  a  year,   by  the  new  rules  he  lofes  his  privilege.     2  Lill.  Reg.  ■^■ji.per 
G)yn,  Lh.  J.     See  ace.  4.  Burr.  2114. 


But,  where  J.  S.  was  arrefted  in  B.  R.,  and  after  the  arreft  he  aRd.  Rep. 
procured  himfelf  to  be  made  an  attorney  of  C.  5.,  and  prayed  his  '^S* 
privilege  ;  it  was  difallowed,  becaufe  it  accrued  pendente  lite. 

In  debt  againft  the  warden  of  the  Fleet,  by  bill  of  privilege,  he  2Leon.i73. 
refufed  to  appear ;  the  court  doubted  how  they  could  compel  him,  Tyrrji,'^"  ^' 
as  they  could  not  forejudge  him  the  court,  he  having  an  inherit- 
ance in  his  office  j  but  it  being  furmifed  that  he  made  a  leafe  of 
his  office,  it  was  held,  that  he  fliould  not  have  his  privilege, 
for  that  the  lefTee,  and  not  he,  was  the  officer  during  the 
leafe. 

So,  if  the  marfhal  of  B.  R.  grants  his  place  for  life,  the  grantor  "^e"'-  ^'"^• 
has  no  privilege  during  that  time  *.  caJTfiovv 

grant  it  ?  Fide  ths  ftat.  27  Geo.  z.  c.  17.  whereby  the  power  cf  apfolnting  _the  Marfiial  is  reverted  ia 
th«  Crown* 

K  r  3  A  clerk 


6i4  PdDilege. 

Palm.  403.       A  clerk  of  B.  R.  was  fued  in  an  inferior  court  for  a  debt  under 

five  pounds,  and  had  a  writ  of  privilege  allowed  ;   for  the   ftat. 

21  Jac.  I.  c.  23.  never  intended  to  take  away  the  privilege  of 

attornies. 

Hard.  365.        In  the  court  o( (a)  Exchequer  there  are  three  forts  of  privilege: 

a?offic«^    ly?,  As  debtor.     20'/}',  As  accountant.     3^^/^,  As  officer. 

or  Miniftiir  of  the  Exchequer  is  one  of  the  parties  in  a  perfonal  aftion,  he  (hall  be  fued  In  that  courts 
becaul'e  his  abfence  might  hinder  the  king's  affairs  :  fo,  a  prifoner  of  this  court,  or  any  accountant  that 
is  entered  into  his  account,  fiiali  have  the  lilce  privilege  5  and  a  farmer  or  one  indebted  to  the  king,  for 
the  king's  more  fpeedy  fatisfaftion  of  his  deb:  or  duty,  miy  fue  his  debtor  by  a  juo  minus  in  the  Exchequer. 
2  Inlt.  5^1,  [  hat  officers  of  the  revenue,  as  fuch,  are  privile;jed  to  be  fued  in  the  Exchequer  in  all  cafes, 
is  a  doftrine  and  opinion  which  has  been  fuppoied  to  obtain  in  the  Exchequer.  However,  the  general 
privilege  to  be  fued  in  all  perfonal  adlions  in  that  court  hath  been  doubted  by  very  great  authority  ;  for 
it  feemi  that  the  court  has  always  contined  the  pri-.  ilege  of  removing  the  afti on,  to  thofe  cafes  in  which 
the  adion  hjih  been  brought  for  fomething  which  hath  been  done  by  them  in  the  execution  of  their 
ofEce.  Lord  C.  Baron  Eyre's  argument  in  Cauthorne  v.  Campbell,  Anftr.  2:6.  And  this  doubt  of 
the  learned  Judge  is  fupported  by  the  cafe  of  Batkley  v.  Walter:,  Bunb.  306.  where  a  cu;  om-hou:e  of- 
ficer had  feized  two  cables,  one  of  which  only  was  forfeited  ;  and  an  action  being  commenced  againfthim 
in  the  ccuit  of  King's  Bench,  the  court  of  Exchequer  refuf^:d  to  reruove  it,  becaufe  it  did  not  appear,  but 
that  the  action  was  brought  in  B.  R.  for  the  other  cable  only.] 

Noy,  40.  y.  5.  vi^as  fued  in  an  aftion  of  battery  in  London,  which  he  re- 

Winroll.    *    ^oved  into  B.  R.y  and  afterwards  prayed  his  privilege  in  the  court 
of  Exchequer  ;  and  upon  the  puifne  baron's   coming  into  court, 
and  bringing  the  red-book  of  the  Exchequer,  which  fhewed  that 
he  was  an  efcheator,  and  fo  an  accountant  to  the  king,  the  privi- 
lege was  allowed. 
*'^w'  ^^'       ^^  °^^  holds  of  the  queen  as  of  her   manor,  he  (hall  not  have 
Bmiev!"'^    the  privilege  of  the  Exchequer  for  that  caufe  •,  but  (b),  if  the  king 
(b)  In  a       grants  tithes,  and  thereupon  referves  a  rent  mmitie  decimay  and  a 
Leon  146.     tenure  of  him,  there  he  (hall  have  privilege. 

It  IS  faid,  '  r  b 

that  the  ten.nt  of  the  king  in  chief,  or  lie  who  pays  fird  fruits,  or  he  who  holds  of  the  queen  in  fee- 
fanft,  /hall  not  have  privilege.  .^  c^  tide  3  Leon.  2^3. That  commencing  a  fuit  in  the  Exche- 
quer on  .1  quo  mnus  as  debtor  to  the  king,  is  not  fuch  a  privilege  as  will  ouft  an  inferior  jurifdiction  j 
for  it  is  now  grown  the  common  method  of  iuin^  in  thofe  ccurts.     iHard.  316.     2  Vent.  362. 

2  Show.  On  a  latitat^  being  fued  out  againft  the  commiiTioners  of  the 

pL%i.  treafury,  the  puifne  baron  of  the  Exchequer  came  into  the  court 

Lampen  v.  of  B.  R.,  and  brought  into  court  the  red-book  of  the  Exchequer, 

Sir  Edwa  d  which  IS  deemed  a  record  in  that  court ;  and  thereby  it  appeared, 

^^eermg  ^-^^^  ^j^^  treafurer  had  privilege  of  being  fued  only  in  that  court  ; 

(f)  Differ-  and  the  patent  being  produced   in  court  which  conftituted  the 

^"';^  ^'-  defendants,  fe'r.,  and  granted  them  the  office  of  treafurer  oi Eng- 

cer^  that  are  ^'^«'3?,  their  privilege  was  allowed  them  without  putting   them   to 

of  record  bring  a  writ  of  privilege,  thecourt  grounding  themfclves  on  the 

and  not.  /^^  j-gcord  before  them. 

Hard.  16]..      ^  ' 

Hard.  316,        It  hath  been  held,  that  the  treafurer  of  the  navy  is  eo  ipfo  an 

7'V  2°lnft.  accountant ;  and  that  an  accountant's  privilege  will  hold  againft  a 

23.  551.  fpecial  privilege  in  another  court,  as  officer  of  the  court  or  otber- 

f  r  ^6  ^''  "^^^^^  '  *^-0"o^^  ^^  ^'^  ^^^  alleged  that  fuch  an  accountant  is  {d)  enter- 

ih  But*,  if  ^<^  upon  his  account ;  for  that  every  accountant  may  be  attached 

an' account-  by  the  court  to  make  up  his  accounts,  and  muft  attend  for  that 

ant  has  fi-  purpofe  de  die  in  diem. 

niflied  his       ^      ^ 

acccuiit  and  reduces  it  tq  a  debt,  he  ihali  have  no  piivilege  but  as  a  general  debtor.     Hatd.  365. 

In 
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In  debt  In  B.  R.  agalnft  J.  S.,  he  pleaded  to  the  jurifdlilion,  Raym.  34. 
that  none  of  the  privy-chamber   ought    to  be  I'ued   in   any  other  p^'': '37- 
court,  without  the  fpecial  licence  of  the  lord  chamberlain  of  the  v.  Veifaai^s 
houfchold,  and  that  he  was  one  of  the  privy-chamber  ;  on  demur- 
rer to  this  plea,  the  court  over-ruled  it  with  great  refentment,  and 
awarded  a  refpondeas  oufter. 

It  was  agreed  in  Serjeant  [a)  Scrogg's  cafe,  that  the  privilege  of  {")  2  Lev. 
the  court  of  C.  B.  which  ferjeants  claimed,  extended  only  to  infe-  ^'9   S^-eb. 
rior  courts,  not  to  the  courts  in  Wejlmhifter-hall ;   and  that  a  fer-  ^^X.  s.  c.' 
jeant  may  be  fued  in  any  of  thefe,  becaufe  he  is  not  confined  to  that  —So  of  the 
court  alone,  but  may  pra^life  in  any  other  court :  but  it  is  other-  ^"^antof  a 
■wife  as  to  attornies  or  filazers,   who  cannot  praclife  in  their  own  law.  Cro. 
name  in  any  other  court  but  fuch  as  they  refpetStively  belong  to.  Car.  S^. 
A  ferjeant  at  law  therefore  is  to  be  fued  by  original,    and  not  by 
bill  of  privilege. 

So,  111  an  attion  by  bill  brought  In  C  B.  agalnft  a  ferjeant  at  Trin.7G.z. 
law,  for  woik  done,  he  pleaded  that  he  ought  to  have  been  fued  Gi?d'^"A 
by  original,  ami  not  by  bill.     [Upon  arguing  the  demurrer,  a  cafe, 
cafe  was  quoted,  Baker  agalnft   Siuindnley  In  the  court  of  C.  P.  Barnes,37i, 
Mich.  ID  G.  Roll.  360.     It  was  an  a61:ion  brought  agalnft  a  pro- 
thonotary's  clerk  by  original,  to  which  he  pleaded,  that  he  ought 
to  be  fued  by  bill ;  whereupon  the  plaintiff  demurred,  and  the 
court  gave  judgment  that  the  defendant  mould  anfwer  over.     Per 
cur.  This  cafe  Is  in  point ;  ferjeants,  prothonotaries'  clerks,  and  all 
others  not  obliged  to  attendance  in  court,  are  upon  the  fame  foot. 
Judgment  quod  billa  cajfetur. 

The  defendant  pleaded  in  abatement,  that  he  was  one  of  the  Payne  v. 

clerks  of  Sir  J.  Cocke,  prothonotary  In   C.  B.     Upon  a  rule  to     ^l'  ^  x!f' 

(hew  caufe  why  It  ftiould  not  be  fet  afide,  the  affidavit  annexed  ©id  way 

to  the  plea  was  produced,  wherein  the  defendant  fwore,  that  he  of  pleading 

ferved  his  clerkftiip  with  a  Common  Pleas  attorney,  and  that  he  iV^acierk'of 

had  for  many  years  acted  as  an  attorney  or  folicitor;  and  followed  one  of  the 

no  other  employment.    After  confideration  the  court  fet  afide  the  prothonoca- 

plea,  being  all  of  opinion,  that  fuch  clerks  had  no  privilege  at  th"'hewas 

all,  they  not  being  fworn  as  attornies  are,  nor  ever  acting  as  employed  ia 

clerks  In  the  prothonotary's  olFicc  ;  and  that  It  was  not  fufficient  engroilmg 

for  the  prothonotary  to  enter  their  names  in  his  book.    As  to  fuch  Jiyenl'in 

clerks  as  were  acSluaily  employed  under  him,  for  fo  long  as  they  curia,  and 

continued  In  that  employment,  they  would  be  privileged,  but  no  ^^^  ''''^-   - 

longer  ;  as  In  the  cafe  of  a  judge's  clerk;  and  an  old  rule  8  Car.  ^^  -ah.  g. 

was  cited,   where   they  were  rcftrained  from  pradlifing  as  at-  1%  And  in 

tornies.  1  *^^  ""^"^  °^ 

tormes.j  K.  B.  of 

late  years  an  affidavit  has  been  required  to  that  effeft.     Cooke  v.  Latimer;  Reade  v.  Chambers,  Foftefc. 
342.  and  in  the  cafe  of  one  Worthington,   i  Ld.  Raym,  399.     Clift.  572. 

J.  S.  being  arrefted  by  a  writ  out  of  C.  B.  brought  his  writ  of  2  Show, 
privilege  as  clerk  of  the  Crown-office;  but  It  appearing  that  he  ^j  ^^^ 
was  only  a  clerk  to  Mr.  Ward  (clerk  of  that  office)  and   not  an  ward  v; 
immediate  clerk  of  the  office,  zfuperfedeas  to  the  writ  of  privilege  Lawrence. 

R  r  4  was 


6i6  ^tiUlt^t. 

{a)  Tjiatan  wis  granted  On  motion  J  tlie  court  having  agreed,  that  he  had  n« 

*r°k"has^      more  privilege  than  an  (.7)  attorney's  clerk. 

po  privilege.  Comb.  12.  adjudged. But  the  clerk  to  the  clerk  of  the  Pells  in  the  Exchequer  is  en- 
titled to  the  privilege  of  that  court.     Comb.  4SZ. 

StU.  460.  A  ferjeant  at  lavi^,  (h)  barrifler,  attorney,  or  (c)  other  privileged 

a  Show.^'  perfon,  whofe  attendance  is  neceflary  in  WeJlminJJer-hally  may 
542.  pi. 239.  {d)  lay  his  aiftion  in  Middlefex^  though  the  caufe  of  acSlion  accrued 
{b)  Though  in  another  county ;  and  the  court  on   the  ufual  affidavit  will  not 

he  hath  dif-      1  ^1  ' 

continued      ^nangc  the  venue. 

tis  practice  for  fome  time.     2  Show.  176.  pi.  172.  \y\de  fupr,  contr.     But  he   does  not  lofe  his 

privilege  by  refiding  in  the  country.  2  Bl.  Rep.  1065-]  (c)  This  privilege  extends  to  judges  clerks, 
and  alio  to  the  clerk  of  aiTize.     Salk.  670.  pi.  5.  671.     2Ld.Raym.  1253-  ('^)  It  is  the  com.iioa 

right  of  any  gent  eman  at  the  bar  to  have  a  trial  at  bar  j  and  it  h-s  never  been  denied  in  the  cafe  of  an 
pfficer  of  t.he  court.     6IWod.  123.  fer  cur, 

Carth.  ij$.        But  it  hath  been  held,  that  if  a  privileged  perfon  be  fued,  and 
g    ^^'""     the  aftion  brought  againft  him  in  the  right  county,  his  privilege 
Show.  148.    will  not  entitle  him  to  have  it  tried  in  Middlefex, 

Eifle  V.  fJarcourt. But  in  Salk   668.  in  Wi'.cocks's  cafe,   Trin.  z  Ann.   the  venue  is  faid  to  have 

teen  changed  where  an  attrrney  was  defendant.  [And  the  like  was  done  in  the  cafe  of  Wigley  v.  Mor- 
gan, 2  Str.  1C49.  Ca.  temp.  Hardw.  285,  Andr.  384.  However,  this  cafe  hath  been  fince  over- 
ruled, and  the  law  is  now  fettled  agreeably  to  the  dodtrine  in  the  text.  Pope  v.  Redfearne,  4  Burr.  2027. 
Yeardly  V.  Rowe,  3  Term  Rep.  573.  j 

^Zik.'^ess"  ^^^"  attorney  lays  his  action  in  London^  the  court  will  change 

yl_  j_        *  the  venue  on  the  ufual  affidavit ;  for  by  not  laying  it  in  Middlefex^ 

[So,  an  at-  he  fecms  regardlefs  of  his  privilege,  and  is  to  be  confidered  as  a 

torney  fuing  perfon  at  large. 

by  original,      *  '' 

V/aives  his  privilege.    Hetheringto*  v.  Lowth,  2  Str.  837.] 

aLd.Raym.  On  a  motion  to  difcharge  a  rule  which  had  been  obtained  for 

Fki'-'.  40.  changing  the  vemte^  it  appeared,  that  the  plaintiff  was  a  barrifter 

£.  c.  and  Maikr  in  Chancery;  and  the  court  held,  that  he  had  a  prin 

^^'^?.f,?^^  vilege  by  reafon  of  his  attendance,  to  lay  his  adion  in  Middlefex^ 

V.  Willis.  ."-^i  --  i-r    1  ,1  ,  '  ^        « 

2  Stra.  822.  ^""  thererore  difcharged  the  rule. 
Jownaid.  K.B.  14. 

2.  Of  the  Privilege  and  Protection  allowed  thofe  whofe  Attend-* 
ance  is  neccflarily  required, 

Jrownl.  T5.  The  law  not  only  allows  privileges  to  the  officers  of  the  courtj 
^\^A  '°''  ^^^  ^^^  prote£ts  all  thofe  whofe  attendance  is  neceffiiry  in  courts  ; 
a  Roi.  Abr.  fo  that  if  a  fuitor  is  arrefted  either  in  the  face  of  the  court,  or 
272  out  of  the  court,  as  he  is  coming  to  attend  and  follow  his  fuit,  or 

W°'jf  he^*  "P°"  ^^^  return,  it  appears  upon  complaint  made  thereof,  that  the 
knew  that  ^^£1  was  fo,  the  court  will  not  only  difcharge  the  party  from  the 
the  party  arreft,  but  will  puniffi  the  officers  or  bailiffs,  as  alfo  the  {e)  plain- 
rudnror'^'  ^'^^  "^'^°  procured  the  arreft,  as  for  a  contempt  to  the  court. 
defending  any  fuit  j  tccaufe  an  afiiont  to  the  court,  as  well  as  an  injury  t©  ths  party  arrefted.  aLH* 
F-eg.  3O9. 

Serjeaati 
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Ser]c^r\tScroggs:,  enteting  his  ooach  at  the  door  of  Weflminfler-  M.  26  Car. 
hall,  was  arrefted  upon  a  latitat  out  of  B.  R.y  and  complaint  being  ^"  "i^-*' 
made  thereof  in  C  B.^  k  was  agreed,  that  not  only  ferjeants  at  law, 
but  all  other  perfons  whatfoever,  are  freed  from  arrefts  fo  long  as 
they  arc  in  view  of  any  of  the  courts  at  Wejlminjler^  or  if  near 
the  courts,  though  out  of  the  view,  left  any  difturbance  may  be 
occafioned  to  the  courts  or  any  violence  ufed,  which  in  fuch  cafes 
is  very  penal.  In  this  cafe  the  ferjeant  was  difcharged  of  the 
arr-^il  by  rule  of  court,  and  the  Judges  faid,  that  if  the  plaintiff 
fhould  bring  an  nation  againft  the  fheriff  for  an  efcape,  they  would 
commit  him.  The  bailiffs  who  made  the  arreft  were  committed  to 
the  Fleet,  but  the  next  day,  upon  their  fubmifSon  and  acknow- 
ledgment, were  difcharged,  paying  their  fees. 

So,  where  one  Long  an  attorney  of  C.  B.  was  arrefted  in  aMod.iiii 
Palace-yard,  not  far  from  the  Hall-gate,  fitting  the  court,  he  to--  ^°"^  *  ^"^ 
gcther  with  the  officer  was  brought  into  court,  and  the  officer 
committed  to  the  Fleet ;  and  becaufe  the  plaintiff  was  an  attorney 
of  B.  R.  who  informed  the  court  of  C.  B.  that  his  caufe  of  action 
was  200/.,  the  court  ordered  that  another  of  the  ffieriff's  bailiffs 
fhould  take  charge  of  the  prifoner,  and  that  the  prothonotary 
ihould  go  with  him  to  the  court  of  B.  R.,  and  that  court  being  in- 
formed how  the  cafe  was,  difcharged  the  defendant  on  common 
bail.  The  writ  upon  which  he  was  arrefted  was  an  attachment 
of  privilege,  which  the  court  fuppofed  to  be  defigned  to  ouft  him 
of  his  privilege  ;  for  there  was  another  writ  againft  him  at  the 
Iheriff's  office,  at  the  fuit  of  another  perfon. 

If  procefs  hath  iffued  againft  a  hufband,  and  in  coming  to  de-  DycT,-^-:j. 
fend  it,  he  and  his  wife  are  both  arrefted,  the  wife  fliall   have  t;  ?'•  3^* 
privilege  as  well  as  the  huft)and ;  for  they  are  confidered  as  one  jj_'(c;"^jg 
perfon  in  law,  and  the  wife  cannot  anfwer  without  her  huf-  hoy,  68, 
band. 

If  the  court  give  either  plaintiff  or  defendant  leave  to  inquire  2  Rol.  Abr, 
after  evidence  in  any  caufe  depending  in  that  court,  and   he  be  ^;J*  ^^^ 
arrefted,  he   fhall  have   privilege ;  but  it  is  otherwife,  if  he  go  '^''uare  of 
without  the  permiffion  of  the  court.     So,  if  one  on  the  day  he  this, forms 
has  been  attending  his  caufe  be  arrefted  at  ten  o'clock  at  night,  by  jfjs""^"!^ 
one  noway  engaged  in  the  caufe,  he  fhall  not  have  privilege  (a).       been  very 

nicely  fcanned,  fo  as  to  require  a  man  to  go  the  dired:  road.  Bro.  Pri'vikge  4.  allows  that  the  protec- 
tion is  not  forfeited  by  the  plea  of  extra  'v'lam,  becaufe  it  may  be,  the  party  went  to  buy  a  horfe,  vic- 
tuals, or  other  neceffaries  for  his  journey.  Neither  is  the  law  fo  llrift  in  point  of  time  as  to  require  the 
party  to  fetout  immediately  after  the  trial  is  over,  as  in  the  cafe  of  Hatch  v.  Bliflet,  infrOf  and  Giib.  Rep. 
308.  The  defendant,  an  old  woman,  had  a  trial  at  Winchefter  aflizes,  which  was  over  on  Friday  at 
tour  in  the  afternoon  :  fhe  ftaid  there  till  after  dinner  on  Saturday,  and  in  the  evening  at  feven  was  ar- 
refted going  home  to  Portfmouth,  which  is  twenty  miles :  and  the  court  held,  that  ilie  ought  to  be  d  f- 
charged,  that  her  protection  was  not  expired,  and  a  little  deviation  or  loitering  would  not  aker  it.  And 
in  a  later  cufe,  where  the  defendant  was  attending  his  caufe  at  the  fittings,  and  though  it  was  put  off" early 
in  the  day,  itaid  in  court  till  five  in  the  afternoon,  and  then  went  with  bis  attorney  and  witneffes  t» 
dine  at  a  tavern,  where  he  was  arrefted  during  dinner  ;  the  court  held,  that  fuch  a  neceffary  refre&ment 
as  this  ought  not  to  be  looked  upon  as  a  deviation,  fo  as  to  cancel  the  defendant's  privilege  redeund*, 
J-ightfoot  v.  Cameron,  a  Bl.  Rep.  1113,] 

ji.  has  a  fuit  againft  B.  in  C.  5.,  and  afterwards  B.  is  arrefted  Jenk.  173, 
jfl  an  inferior  court,  when  he  was  not  coming  to  or  returning  from 
the  defence  of  his  fuit,  he  fliall  not  have  privilege. 

A  perfoa 


6i8 

Comb.  29. 
The  King 
V.  Fielding. 

a  Salk.  54<j.. 
pi.  6.   SeJ 
"Vide  infra. 

Vent.  II. 
Mod.  66. 


Meekins  v. 
Smith. 
I  H.  Bl. 
636. 


20  H.  6.  4. 
Bro,  Priv. 
55.   z  Rol. 
Abr.  273. 


Kinder  v. 
Wiirums. 
4  Term 
Rep.  377. 
But  fee  Ex 
parte  Ker- 
ney,  i  Atk.  55 


A  perfon  coming  to  give  fecurity  of  the  peace,  it  was  held  he 
was  privileged ;  if  he  had  come  to  have  fworn  the  peace,  the  ar- 
refh  would  have  been  allowed. 

So,  where  one  came  to  confefs  an  indl£lment,  the  court  held 
he  had  no  privilege  eundo  ^  redeundoy  becaufe  there  was  no  pro- 
cefs  againll  him. 

The  courts  not  only  protedl  the  parties  themfelves,  but  all 
witnefTes  are  prote6ted  eundo  Isf  redeimdo ;  for  fmce  they  are 
obliged  to  appear  by  the  procefs  of  the  court,  they  will  not 
fufFer  any  one  to  be  molefted  whilft  he  is  paying  obedience  to 
their  writ. 

[And  it  hath  lately  been  laid  down  by  the  court  of  C  P.  as  a 
general  rule,  that  all  perfons  who  have  relation  to  a  fuit  which 
calls  for  their  attendance,  whether  they  are  compelled  to  attend 
by  procefs  or  not,  are  entitled  to  privilege  from  arreft  eundo  l5f 
redeundo,  provided  they  come  bend  jide.  And  in  this  defcription 
bail  and  barrifters  upon  the  circuit  are  included.] 

Alio,  the  courts  not  only  prote6l  the  perfons  of  their  attend- 
ants, but  likewife  all  thofe  things  that  are  neceflary  for  their  jour- 
ney or  the  defence  of  their  fuit ;  but  not  merchandizes  or  goods 
for  fale  or  traffick. 

[The  court  of  B.  R.  hath  refufed  to  difcharge  a  perfon  in  cuf- 
tody  by  procefs  of  the  flieriff 's  court  in  a  caufe  afterwards  re- 
moved into  B.  R.  becaufe  he  was  arrefted  whilfl;  attending  com- 
miflioners  of  bankrupt  to  prove  a  debt. J 

Ex  parte  Dickj  and  Ex  f^arte  Stow,  z  Bl.  Rep.  1 142. 


Sand.  67. 


Sand.  67. 


Sid.  362. 
Sand.  67. 
2  Keb.  346. 
Turbill's 
cafe,  & -vide 
2  Leon. 156. 

4  Leon.  81. 
a  Rol.  Abr. 
274. 
LJt.Rep.97. 


3  Lev.  39?. 
Comb.  319. 
Lutw.  193. 
Skin.  549. 
pl.  10. 


3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

The  privilege  allowed  officers  of  the  court,  is  to  be  underftood 
as  extending  only  to  fuch  cafes  where  the  party  who  fues  them 
has  fufficient  remedy  in  their  own  courts  :  therefore,  if  a  writ  of 
entry  or  other  real  a61:Ion  be  brought  againfl:  an  attorney  of  B.  R, 
he  cannot  plead  his  privilege  ;  becaufe,  if  this  Ihould  be  allowed, 
the  plaintiff  would  have  a  right  without  remedy  :  for  the  King's 
Bench  hath  not  cognizance  of  real  actions. 

So,  if  an  attorney  of  C.  B.  be  fued  in  an  appeal,  he  (hall  not  have 
his  privilege  ;  for  his  own  court  hath  not  cognizance  of  this  action. 

So,  if  money  be  attached  in  an  attorney's  hands  by  foreign  at- 
tachment in  the  (heriff's  court  in  London,  he  fhall  not  have  his 
privilege  ;  becaufe  in  this  cafe  the  plaintiff  would  be  remedilefs  ; 
for  the  foreign  attachment  is  by  the  particular  cuftom  of  London, 
and  does  not  lie  at  common  law. 

In  indi6tments,  informations,  or  fuits,  in  which  the  king  alone 
is  concerned,  the  ofEcer  fliall  not  have  privilege  ;  for  it  would 
be  unreafonable  that  the  court  fliould  allow  prote61:jon  to  thofe 
who  offend  againfl  the  publick  peace  of  the  community  and  the 
king's  intereft. 

But  it  feems  the  better  opinion,  that  in  an  a£lion  qui  iam,  as 

on  ihejfat.  23  H.  6.  c.  7.  againfl  an  attorney,  for  continuing  fhe- 

riiF  longer  than  a  year,  the  defendant  ought  to  have  his  privilege ; 

7  for 
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for  though  it  be  brought  in  the  king's  name,  and  the  king  is  to  Salk.  30. 
have  part  of  the  money,  yet  it  is  to  be  confidered  as  the  mere     ^'  ^V^i 
fuit  of  the  party,  in  which  the  party  may  be  nonfuit.   Befides,  the   54^.  pi.  i.* 
party  may  have  a  tal^y  without  the  warrant   of  the   Attorney-  '  ^'-  ^^P* 
General.  S'p.  367. 

Alfo,  the  privilege  the  courts  allow  their  officers,  is  rcftrained  Hob.  177. 
to  thofe  fuits  only  which  they  bring  in  their  own  right,  or  are  Dyer,  24. 
brought  againft  them  in  their  own  right;  fqj.  if  they  fue  or  are  ^'sid.  i:;7. 
fued  as  executors  or  adminiftrators,  they  then'ts^refent  common  Latch,  199! 
perfons,  and  are  not  entitled  to  privilege.  Brown  and 

Goldfl).  47.     Sav.  20. 

As,  where  a  clerk  of  the  King's  Remembrancer  in  the  Exche- 
quer married  a  woman  who  was  executrix  to  J.  S.,  and  having 
brought  an  action  of  debt  by  privilege,  for  a  debt  due  to  thetella- 
tor,  it  was  held,  that  he  was  not  entitled  to  privilege. 

So,  in  an  action   againft   an  attorney,  who  was  executor  to  Saik.  2. 
y.  S.  vi^ho  pk-aded  his  privilege,  it  was  over-ruled,  though  it  was  i^j,\aym 
urged,  that  there  was  a  difFcrence  where  the  attorney  was  plain-  533.  New- 
tiff,  and  where   defendant;  but  the  court  held    it  the  fame  in  tonv. Row- 

,     , ,  .  land. 

both  cales. 

Alfo,  if  a  privileged  perfon  brings  a  joint  a61:ion,  this  deftroys  ^  ^°^'  Abr. 
his  privilege ;  becaiife  thofe  with  whom  he  joins  are  not  officers  ^^'** 
of  the   court,  nor  entitled   to   the  attachment  which  the  court 
grants  to  its  own  officers. 

So,  if  an  action  be  brought  againft  a  privileged  perfon  and  14H.4  ar. 
others,  he  fliall  be  oufted  of  his  privilege ;  for  if  otherwife,  he  q°  '  '^^' 
would  deftroy  the  plaintiff's  adion,  as  he  would  be  obliged  to  fue  z  Roj.  Abr. 
the  others  by  original  writ,  and  him  by  petition.  But  fome  opi-  ^74»  275* 
nions  are,  that  this  muft  be  underftood  where  the  a£lion  is  joint  Noy,  68.* 
in  its  nature,  and  cannot  be  fevered;  and  that  if  the  allien  can  2 Sid.  157, 
be  fevered  v/ithout  doing  any  injury  to  the  plaintiff,  the  officer  ^V^^-  ^^^' 
ihall  have  his  privilege.  2  Mod.  296.  Vern.'  246.' 

But  this  matter  came  fully  to  be  confidered  in  a  late  cafe  where  Hil.  8  G.  2. 
trefpsfs  was  brought  in  ^.  R.  againft  an  attorney  and  another  per-  pja^'^V^j^ 
fon,  the  attorney  pleaded  his  privilege  as  an  attorney  of  C.  .5.,  and 
concluded  'quod  non  intendit  quod  cur.  cognofcere  velit^  &c.  ;  and  on 
demurrer,  though  it  was  admitted  that  the  nature  of  the  aclion 
was  feveral,  yet  the  court  on  confideraticn  of  the  above  cited 
cafes  held,  that  the  rule  was  general,  and  that  the  plaintiff  was 
not  bound  to  bring  feparate  adlions  ;  and  thereupon  awarded  a 
rejpoudeas  oujler. 

4.  Of  claiming  and  allowing  Privilege  ;  and  therein,  that  it  muft 
be  fet  forth  and  pleaded. 

Privilege  is  to  be  claimed  and  allowed  of  In  courts  in  fuch  (a)  Dsff.  iff; 
manner  as  the  law  dire£ls,  and  in  moft  cafes  it  is  a  matter  to  be  2  B^uif.  U'^*' 
taken  ^b)  itriclly.  {a)  Not  to  " 

be  j1  owed  on  tnjtion.     Stil.  373,  -vide  sChan.  Ca.  69. An  attorney  muft  plead  his  privilege, 

and   cannot   be  dlfciiarged  on  mt-tion.     Salk.  544.  pi.  3.     [iWilf.  306.     2  Str.  864.     2  Ld.  Raym. 
^^67.     Barnard.  B,  R.  30Q.     But  where  an  attorney  is  arrefted  by  Imat  in  hh  own  court,  -it  j^  a  mo- 

tioa 
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tionof  c»urfe  to  d'lfcliarge  him  on  filing  common  bail.  Wheeler's  cafe,  i  Wilf.  29S.  Imp.  K.  B.  4.74, 
eii.  1791.  In  the  cafe,  of  Crofsley  V.  Shawe,  2BI.  Rep-  1005.  the  court  o;^.  P.  held,  that  an  altor- 
fwy  arrefted  by  capias  upon  a  fpecial  original  out  of  that  court  was  not  entitled  tohis  difcharge  upon 
ferving  the  fheriffwith  a  writ  of  privilege,  but  mufl  plead  his  privilege.  If  indeed  the  arreft  vvere  upon 
procels  out  of  an  inferior  court,  his  writ  ought  to  be  allowed  injiamir.  Rawlins  v.  Pjrry,  Sir  Geo. 
Cooke's  notes,  p.  2.}     (^)  z  Sid.  164. 

*Co.  14T.  If  an  inferior  court  will  proceed  after  a  writ  of  privilege  is  de-! 
a  Browni.  Hyered,  it  is  a  nullity ;  and  the  courts  at  Wejlminjler  will  dif-» 
— 1a  writ   charge  the  party. 

•f  privilege  difallowed  by  an  inferior  court,  held  error.     Cro.  Eliz.  157. 

Hil.a6C.2.       One  Fletcher  was  fued  in  the  Marflial's  Court,  and  he  procured 
Baf  V*        ^  ^^^^  ^^  privilege  as  attorney  of  C.  B.  upon  which  the  plaintiff 
f lecher,       in  the  Marfhal's  Court  furmifed,  that  he  was  forejudged  before, 
and  produced  the  record  of  his  forejudger  ;  upon  which  the  Mar^ 
dial's  Court  proceeded  ;  and  upon  complaint  thereof  in  C.  B.  the 
court  held,  that  the  writ  of  privilege  ought   not  to  have  been 
queflioned  there,  but  ought  to  have  been  allowed ;  and  that  if  it 
was  not  duly  obtained,  it  was  a  matter  examinable  here ;  there- 
fore  all  the  proceedings  in  the  Marfhal's  Court  were  fet  afide, 
and  the  plaintiff  ordered  to  pay  all  cofts  of  the  proceedings  fince 
the  writ  of  privilege,  otherwife  an  attachment  to  iflue. 
(BM03.305.       A  clerk  to  one  of  the  Barons  of  the  Exchequer  being  fued  in 
Phips  V.        ^^  ^_  pleaded,  that  tempore  quo  memoria  mn  extat  all  the  clerks  of 
^         '       the  king's  court  of  Exchequer  were  privileged  from  being  fued 
clfewhere  than  in  that  court ;  and  that  the  defendant  was  clerk  to 
R.  P.   un*  Baron'  de  Scaccario  nojlro  pracUcP :  upon  demurrer,  the 
court  faid,  there  were  two  ways  of  pleading  privilege ;  one  was, 
to  go  to  iflue,  and  at  the  trial,  if  the  party  be  an  officer  of  re- 
cord, to  fhew  it  by  producing  the  record ;  if  he  be  not  an  officer 
of  record,  but  is  attendant  on  one  of  the  Barons,  that  muft  be 
tried  by  a  jury  ;  becaufe  the  court  of  Exchequer,  as  a  court,  can-^ 
not  take  notice  of  it  any  more  than  the  court  of  King's  Bench ; 
the  other  way  is,  if  he  be  an  officer  on  record,  to  produce  a  writ 
of  privilege  at  the  time  of  the  plea  pleaded,  and  then  no  iflue 
can  be  joined  upon  it ;  and  here  the  cuftom  is  ill  pleaded,  for 
tempore  quo  noii  extat  memoria  is  nonfenfe,  it  (hould  be  cujus  cont* 
tnemorja,  &c.;  and  becaufe  that  he  did  not  aver  to  one  of  the  Ba- 
rons of  the  King's  Exchequer,  but  de  Scaccario  nojlroy  a  refpoiideas 
eujler  was  awarded. 
€arth.  ',62.       In  an  a£lion  againft  A.^  he  pleaded  his  privilege  thus .  And  the 
Skm.  582.    £^j^  ^^^  j^  j^jg  proper  perfon,  fays,  that  he  is,  and  at  the  time  of 
Stephens  V.    exhibiting  the  bill  was,  one  of  the  clerks  of  T.  W.  one  of  the  pro- 
Squire.         thonotaries  of  the  court  of  C.  B.  at  Wejlm.  in  the  county  of  Mid" 
si    "  '     dlefcKy  and  attending  his  office  every  day,  and  concluded  with  an 
•J  Mod.  97.    averment  generally,  without  annexing  any  writ  of  privilege  to  his 
But  the  pri-  pig^ ;  and  this  on  demurrer  was  held  ill,  becaufe  the  defendant 
»ttotne°v  (M-"^    did  not  fay  venit  as  well  as  dicit :  and  for  that  he  did  not  lay  any 
•tEcer  on       vefiue,  fo  as  the  fa£l  of  his  being  a  prothonotary's  clerk  migkt 
record  is  not  ^g  ^f  jg^j .  {q^  [^  jg  ^  matter  iflTuable,    for  their  clerks  are  no^ 
«oTtHab!e     («)  enrolled. 

fer  pah.  Salk.  30.  2  Salk.  543.  pi.  1.  Ld.  Raym.  27.  aSi<lij64.  ALutW.  1466.  Vent.  264* 
3Keb  35a.     Skin.582.pl.*,     [zBl.  Rep.  1088.J 

a  To 


To  on  action  brought  in  B.  R.,  the  defendant  pleaded  his  privi-  aSaik,  543. 
lege  of  an  attorney  of  C.  B.y  without  producing  any  v.Tit  of  privi-  ^LdRa 
lege,  and  without  iz^'^ug  protit  patet  per  recordum  s  and  two  excep-  1172. 
tions  were  taken  :   ifi^  The  want  of  averment,  prout,  &c.     2^/^',  Scawen  ». 
That  there  was  no  place  laid  where  the  defendant  was  an  attorney.     *'^'* 
And  per  Holty  Gh.  J.  there  are  two  ways  of  pleading  this  matter  fo 
as  it  cannot  he  denied,  "uiz.  with  2l  proferi  of  a  writ  of  privilege,  or 
of  an  exemplification  of  the  record  of  his  admiffion  j  or  it  may  be 
pleaded  as  it  is  here  :  and  as  to  the  averment  by  the  record,  it  is 
never  pleaded  as  a  matter  of  record,  which  is  always  pleaded  with 
time,  viz.  of  fuch  term,  ^c;  but  never  any  plea  was  ieen  that  the 
defendant  of  fuch  term  was  admitted  attorney,   ^c.     As  to  the 
fecond  exception  he  faid,  that  it  was  not  neceffary  to  lay  a  venue  ; 
for  that  this  being  a  matter  concerning  the  perfon  of  the  defendant, 
it  fhould  be  tried  where  the  writ  was  brought. 

An  attorney  of  C.  B.  being  fued  in  B.  R.,  pleaded  his  privilege  ;  =  Salk.  54J, 
to  which  it  was  demurred  fpecially,  for  not  concluding  his  plea  with  ^iik>'n  t 
a  profert  of  a  writ  of  privilege  teftifying  his  being  an  attorney,  ^c.  Harper, 
And  per  Hclt^  Ch.  J.  the  difference  is,  if  privilege  of  an  attorney  be  ^^^-  ^aym. 
pleaded  with  a  writ,  the  defendant  cannot  be  denied  to  be  an  ^Xil^Moi, 
attorney;  if  without,  he  may;  and  then  a  certiorari  fhall  be  ic6. Clifton 
awarded  to  certify  whether  he  be  or  not.  v.SwezeianiLi 

'  like  cafe. 

An  attorney  of  C.  B.  pleaded  to  the  jurifdi£tion  of  the  court  of  6  Mod.  114, 
B.  R.    And  per  curiam,  he  fhall  not  be  (a)  fworn  to  his  plea,  nor  ^"^  '^"/'^ 
need  the  writ  or  privilege  be  let  lorth  at  large ;  and  it  matter  or  b.  pleaded 
fa<Sl  be  pleaded  in  abatement,  and  found  againft  the  defendant,  his  privilege 
judgment  {b)  final  (hall  be  given.  ^  '^^^^fd  a"* 

writ  of  privilege  to  his  plea,  te.ted  after  the  aftion  brought,  but  made  no  affidavit  of  the  truth  of  his 
plea ;  and  on  a  motion  of  Mr.  Parker,  the  plea  was  fet  afide  for  want  of  the  oath  ;  and  becaufe  it  did 
not  appear  By  the  writ,  thit  the  defendant  was  an  attorney  at  the  time  of  bringing  the  a€lion.  M. 
6  G.  z.  Wicks  V.  Da^lijy.  2  Barnard.  KL.  B.  216.  S.  C.  [Whether  it  is  necelTaiy  to  annex  an  affidavit 
to  the  plea  feems  to  be  a  matter  of  fome  doubt.  See  2  Bl.  Rep.  1088.  It  muft  appear  by  the  plea, 
that  the  defendant  was  an  attorney  at  the  time  of  bringing  the  adlion.  A  mere  clerical  miftake  in  the 
Hatement  of  this  fi(\,  was  holden  to  be  fatal.  2  Str.  864.]  The  defendant  pleaded  his  privilege  that 
he  was  an  acling  cleik  to  Sir  George  Cooke,  and  annexed  an  affidavit  to  h's  plea,  that  he  folicited  caufes 
in  the  court  of  C.  B. ,  but  becaufe  he  did  not  fwear  that  he  entered  caufes  in  that  office,  or  that  he  did 
bufinefs  as  an  eBtering  clerk,  the  p!ea  was  fct  afide.  Hi!.  2G.2.  in  B.  R.  Edmund  and  Thoma-. 
Barnard.  K.  B.  141.  S.  C.  may  be  pleaded  without  a  venue.  2  Ld.  Raym.  1173.  [c]  That  it  is 
peremptory.     Ero.  Perempt.  pi.  4.2. 

In  ajfuinpfithy  A.  7igz\n^  B.  for  1000  yards  of  black  cloth,   for  2  Sid.  164. 

T/hich  the  defendant  promifed  to  pay,  ^c;  the  defendant  pleaded  ^  ",^/^'^* 

his  privilege  as  an  auditor  of  the  Exchequer,  in  thefe  words,  that  Earringto.-i- 

the  Barons  of  the  Exchequer,  their  clerks,  or  other  officers  of  that  (0  f-'idf 

court,  have  not  been  empleaded  elfewhere ;  to  which  plea  there  lY.^il^', 

was  a  demurrer  :   i/?,  Becaufe  it  was  pleaded  in  the  {c)  negative.  ,^66. 

26^/v,  Becaufe  it  was  general,  thai  the  Barons  a/id  their  clerks ;  which  (^)Thepri. 

doth  not  fhew  but  that  one  of  their  clerks  might  be  fued  elfewhere.  ^fficwof  the 

3///)',  That  the  conclufion  was,  he  hopeth,  ^c.  ,•   and  for  thefe  Exchequer 

reafons  the  plea  was  thought  ill :  it  was  likewife  faid,  that  he  ^^v  ^e 

ought  to  have  concluded  hoc  paratus  ef.  verifcare,  unlefs  the  puifne  b/^ew'in'g 

brings  into  court  the  [d)  red  book  of  the  Exchequer.  the  red  boofc 

cf  the   Exchequer  allowed.      iKefa.  2(;6.      zKeb.  103.      2  Lutw.  46 An   accountant   of  the 

king's  Exchequer  allowed  bis  privilege  in  E.  R.  on  3  Baron's  coming  into  court  and  fhswing  his  book 
•f  amounts,  and  this  vvithewt  arvy  pl»a  or  ?:ayer  of  the  party.     %  Bu'.f.  36.— —Where  one  sntitled 

t9 
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to  the  privilege  of  the  court  of  Exchequer  Is  fued  in  C.  B.  the  court  fends  zfuperjedeat ;  but  if  5t  be  in 
B.  R.  no ftipcrhdejs  is  fent,  for  that  would  be  to  fuperfede  the  king ;  but  the  pradlice  is,  to  fend  up  the 
red-book  by  the  Puifne  Baron.      2  Salk.  546.  per  Waiter,  Ch.  Bjron.  [The  praftice  heie  ftated 

is  gone  into  defuetude,  and  the  method  now  uied  of  aflerring  the  privilege  is  by  an  order  from  the  court 
of  Exchequer  to  remove  the  adlion,  whslher  commenced  in  the  King's  Bench,  Common  Pleas,  or  any 
other  court,  into  the  office  of  peas  of  the  court  of  Exchequer,  and  that  it  Ihall  be  therein  tlie  fame 
forwardnefs  as  in  the  court  ou:  of  which  the  adtion  is  removed  :  but  this  order  does  not  operate  as  a  cer- 
tiorari to  remove  the  proceedings,  but  as  a  perfnnai  order  on  the  party  to  ftay  his  proceedings  there,  with 
liberty  to  commence  his  aflion  in  ihe  office  of  pleas,  and  of  courfe  calls  upon  the  defendant  in  that 
adlion  to  appear,  to  acrept  a  declaration,  and  to  put  the  plainvifi  in  the  fame  ftate  of  forwardnefs  in  the 
office  of  picas  as  he  was  in  the  other  court.  So  tliat  the  order  is  fimply  an  injunftion  to  .'lay  pro- 
ceedings in  :he  other  court,  qualified  and  foftened  by  a  liberty  given  to  fue  here  j  and  is  to  be  en- 
forced, as  all  injundions  are,  by  attachment.  Lotd  C.  B.  Eyre's  argument  in  Cawthorue  v.  Campbell^ 
Anilr.  207-8.  j 

Ld.  Raym.  In  ajfumpfit,  the  defendant  vemt  Isf  diclt,  that  he  is  an  officer  of 
laik  '^^  Exchequer,  and  pleads  privilege  ;  and  on  demurrer  two  excep- 

pl.  3,  tions  were  taken  :   ly?,  Becaufe  he  pleads  his  privilege  by  writ,  but 

Thomee  v.  ^Qf  under  the  feal  of  the  court,  idly,  That  it  is  not  faid,  that  the 
Ld'^Raym  court  ought  HOt  to  have  conufance  in  the  beginning  of  the  plea. 
356.  Per  Holt,  Ch.  J. — If  a  man  pleads  privilege,  and  at  the  time  of 

Comb.  482.  pleading  he  produces  a  writ  teftifying  that  he    is  an  officer,  the 
J    '      '        plaintiff  cannot  deny  the  privilege:  but,  if  he  pleads  it  without  a 
6  Mod.  88.    writ,   the   plaintiff  may  deny  it,  but  the   plea   is   good   without 
fnewing  the  writ.     As  to  the  fecond  exception  he  held,  that  the 
conclufion  made  the  plea  *,  for  if  a   man  begins  in  bar  and  con- 
cludes in  abatement,  it  is  a  plea  in  abatement. 
Sid.  74.  The  clerks  of  the  papers  and  fecondary  of  the  King's  Bench, 

when  they  claim  privilege,  declare  themfelves  to  be  clerks  to  the 
mafher. 
Sid.  65.  Privilege  in  the  Common  Pleas  mull  be  certified  by  the  protho- 

notaries,  and  not  by  the  fecondaries. 
zBuif.  207.       It  hath  been  a   matter  of  great  doubt  how  far  an  attorney  of 

2  Rol.  Abr.  Q^^^  qj-  other  privileged  perfon,  being  in  cnjlodiu  marefcalli,  (hall  be 
Salk.  I.  oufted  of  his  privilege  •,  for  on  the  one  hand  being  in  aftual  cufto- 
pl.  3.  dy,  he  is  to  anfwer  to  the  plaintiff's  demand  lodged  againft  him, 
±.A.  Raym.  ^^^  j^qj.  jq  ^^  procefs  that  brought  him  in  ;  and  on  the  other 
5  Mod.  310.  hand,  it  hath  been  thought  hard,  that  his  being  there  by  coercion 

3  Lev.  343.  and  on  a  fi£litious  trefpafs  fliould  ouft  him  of  his  real  privilege  :  tlie 
Carth.  377.  determinations  herein  have  been,   \ft.  That  though  A.  be  in  cufto- 

Ld.  Ravm.        ...  ^     ,,.  i         r    •         r    -1  1  n      1      ?  •     n    1  - 

93. 136.  dia  marefcalli  at  the  iuit  ot  iJ.,  yet  when  B.  declares  agamlt  hun 
he  may  plead  his  privilege,  becaufe  he  comes  there  by  coercion, 
and  had  no  opportunity  before  to  take  advantage  of  it.  idly,  If 
A.  files  bail  at  the  fuit  of  B.  and  in  the  fame  term  a  declaration  is 
delivered  againft  A.  at  the  fuit  of  C,  A.  may  plead  his  privilege 
againft  C.  as  well  as  againft  B. ;  for  it  were  abfurd  thatC,  who  tops 
his  fuit  upon  the  adion  of  B.,  ftiould  have  more  liberty  or  advant.ige 
againft  A.  than  B.  himfelf  had.  3^/j>  But  if  it  be  in  a  fubfequent 
term,  or  if  by  any  thing  A.  waive  his  privilege  in  the  firft  aftion, 
he  then  becomes  obnoxious  to  the  fuits  of  every  one  ;  and  as  to  C. 
he  is  truly  in  cujlodid  marefcalli ;  for  being  "once  oufted  of  his  pri- 
vilege, he  can  no  longer  attend  as  an  ofiicer  in  the  otner  courts, 
but  is  fixed  in  the  King's  Bench  •,  and  therefore  cannot  by  the 
fuppofition  of  the  neceility  of  his  attendance  ouft  the  party  of  his 
aclion. 

So, 
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So,  if  an  attorney  of  C.  B.  is  brought  into  the  court  of  B.  R.  Canh.  377. 
at  the  fuit  of  an  attorney  there,  which  is  an  cRoppel'  to  the  de- 
fendant's privilege,  the  defendant  fliall  be  oufted  of  his  privilege 
in  all  other  actions  commenced  agalnll;  him  in  B.  R.  in  the  fame 
term  ;  becaufe  the  jurifdidion  of  this  court  was  attached  upon 
him  by  the  firll  action. 

As  to  the  time  of  pleading  privilege,  it  has  been  liid  down  in  ^-'^-  6-7- 

a  variety  of  cafes  as  a  fure  rule,  that  after  imparlance  the  defend-  I    °'^f'^  '^' 

ant  cannot  plead  his  privilege,  becaufe  by  imparling  he  affirms  the  Dyer,  33.' 

jurifdi£lion  of  the  court,  which  by  this  plea  he  would  ouft.     But  ^'^'^^-  ^'^^• 

herein  thefe  diflinftions  have  been  taken,  and  the  law  by  the  mo-  Le/,^f ' 

dern  authorities  feems  now  eftabliflied,  that  after  a  general  im-  Keb.  195. 

parlance,  the  defendant  cannot  plead  privilege,  becaufe  he  mud  ^.^i-  256. 

then  plead  in  chief;  'fo  after  a  fptcial  imparlance  in  this  manner,  pj   ^72^^' 

Salvis   omnibus    allegat'tomhus    l3f    exceptmiibiis    omnimodis  tarn  ad  Hard.  365. 

breve  quam  ad  narrationem  ,-  for  by  this  fpecial  imparlance  he  has  ^'^;  ^^'^• 

confined   himfelf  to  take  advantage  of  defe£ls  in  the  writ  and  ^21.^163.^" 

count  only  j  but  in  cafe  of  a  general  fpecial  imparlance  obtained  show.  49. 

from  the  court,  viz.  Salvis  fibi  omnibus  isf  omnimodis  advantagiis  ^  ^utw.  46. 

exceptionibus,  he  may  after  plead  his  privilege  ;  for  this  is  not  to  ouft  comb.  68. 
the  court  of  its  jurifdi6lion,  but  is  a  privilege  which  each  court  al- 
lows to  the  officers  of  the  other,  to  be  fued  in  their  own  court  only. 

A  witnefs  v/as  arrefted  in  his  return  from  Winchejier  affizes,  Trin. 

and  in  the  term  following  was  difcharged  by  motion  on  common  .'^^""* 

bail  by  the  court  from  which  the  record  iffiied,  and  that  without  f^^tJjj  ^\ 

having  the  privilege  of  the  court  of  nifi  prius  certified.     Had  the  BiiOet. 

ar'reft  been  at  the  affizes,  the  judges  there  might  have  difcharged  ^iib.caf. 

him  ;  for  privileges  given  by  law  are  to  be  profecuted  in  fuch  a  \  s^'ja.  ogg. 
manner  as  the  party  may  moft  eafily  get  the  benefit  of  them. 

5.  How  privileged  Perfons  are  to  fue  and  be  fued. 

When  an  attorney  or  other  officer  entitled  to  privilege,  is  plain-  4  1"^-  7i« 
tiff,  he  regularly  fues  {a)  by  writ  of  privilege,  and  is  fued  by  bill;  Vl  J"^g 
which  procefles  iffije  out  of  the  court  in  which  the  action  is  com-  Exchequer, 
menced,  and  have  no  foundation  in  Chancery.  ^\h«ie  the 

plaintiriis 
privileged,  the  fuit  is  quo  minus ;  where  the  defendant  is  privileged,  the  fuit  Is  by  bill,    a  Salic.  546. 

But  an  attorney  is  not  obliged  to  fue  by  writ  of  privilege,  but  '^ent-  '99- 
may  fue  by  original ;  but  if  he  eledls  the  former,  he  muft  name  cro.En'zf' 
himfelf  attorney,  i^'c.  for  when  any  particular  charadler  or  re-  731. 
lation  gives  any  perfon  rights  and    privileg.es,    it   muft  be   fet 
forth. 

And  therefore  it  hath  been  held,  that  if  an  attorney  fues  by  a  Lev.  40. 
original,  he  muft  declare  as  others  do;  and  that  if  he  does  other-  J^^j^'l^^^ 
■wife,  it  will  be  fatal  on  a  fpecial  demurrer,  though  aided  after  g-^. 
verdidl:,  and  alfo  good  on  a  general  demurrer.  3  '^eb.  15. 

Attornies  are  entitled  to  procefs  of  attachment,  and  are  not  to  Mod.  ic. 
he  arrefted  or  held  to  fpecial  bail,  let  the  caufe  of  a£lion  be  what  it 
will ;  for  being  officers  of  the  court  they  are  obliged  to  a  conftant 
attendance,  and  are  prefumed  to  be  always  amenable. 

A  filazer 
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aSaik.  544.  A  filazef  of  5.  i?.  was  arrefted  by  writ,  but  difcharged  at 
Brown's  common  bail ;  for  he  ought  to  be  fued  by  bill,  as  being  prefcnt 
cafe.  in  court. 

Saik.  544.  ^  bill  cannot  be  filed  againft  a  perfon  privileged,  in  vaca- 
Kmay  be  ^^^^  i^j'i  ^^^  *hen  he  IS  not  prerent  :n  court,  and  as  to  the  vaca- 
fiedinvaca-  tlon,  it  begins  the  laft   day  of  the  term,  as  foon  as  the  court 

tion  as  well      jifgg, 

as  i-.  term 

t';aie>  Dougl.  300.5  though  if  it  be  filed  in  vacation,  otherwife  than  to  avoid  the  ftatute  of  limitations, 

the  p.'aritiff  will  no:  be  allowed  his  cofts,  if  the  adliou  ftiould  be  fettled  before  the  enfuing  term. J 

a  Saik.  544.  The  bill  mu(l  be  filed  though  the  attorney  agrees  to  appear  and 
*'•  5*  difpenfe  with  it  j  but  it  may  in  fuch  cafe  be  filed  afterwards. 

«Mod.  16.       In  an  attachment  of  privilege  by  the  marflial,  he  fhall  have  no 

attorney,  becaufe  prefent  in  court. 
Sid.  134.  ji^p^  information  was  exhibited  againft  the  cu/?os  brevium  of  B.  R. 

w.  Piit:.^  ^'^^  abufes  and  mifdemeanors  in  his  office,  who  refufed  to  appear 
(3)  An  at-  in  {h)  perfon,  but  would  have  appeared  by  attorney  ;  and  the 
tornej' may  opinion  of  the  court  was,  that  he  could  not  appear  by  attorneyi 
Briviieeeby  heing  an  officer  of  the  court,  and  prefumed  to  be  always  prefent; 
an  attorney,  and  therefore  it  was  agreed,  that  no  procefs  fhould  be  ilTued 
without  any    j^g^inft  him  j  but  that  upon  reading  the  information,  if  he  did 

inconveni-         °  .     ,  n        i  1  \  ■  -ni- 

ence  for  he  ^ot  appear,  judgment  mould  be  given  againlt  him. 

may  he  fick,  or  have  buSnefs  in  another  court,  and  the  precedents  are  both  ways,   Stil.  413. 


Cro.  Car.  In  an  aclion  brought  by  an  attorney  by  isiil  of  privilege,  the 

awnd  v^^'  j'^'^g'^srit  was  gu:id  nil  capiat  per  breve^  inftead  of  nil  capiat  per 
Buibedge.     bill  am ;  which  was  held  manifell  error,  unlefs  it  could  be  amended 

as  the  miftake  of  the  clerk. 
Icon.  315.        In  a  bill  of  privilege  by  or  againft  an  attorney,  no  capias  lies, 
leTj^-tiUe  ^^^  ^^  attachment  of  privilege;  and  confequently  on  fuch  pro- 
Outlawry,      ceeding  there  can  be  no  outlawry. 

Dyer,  ziS.a.  In  an  attachment  of  privilege  by  or  againft  an  attorney,  it  hath 
P'"  53-  been  held,  that  pledges  to  profecute  muft  be  entered  on  the  im- 

gi,9z.  '  parlance  roll;  and  that  this  is  not  barely  form,  but  matter  of 
3  Lev.  3>     [c)  fubftance. 

(f)   Seems 

now  aided  by  the  4  &  5  Ann.  c.  16. 

»Mod.2;;7.  The  judges,  prothonotaries,  attornies,  l^c.  of  the  court  of 
^SaJc  28-?  ^'  ^'  w^o^^  attendance  is  wholly  required  in  court,  are  not  fuable 
pi.  8.  by  original,  but   by  bill  only,  but  ferjeants  at  lav/,  judges'  fer* 

Ld.Raym.  vants,  and  other  clerks,  though  they  may  be  entitled  to  the  pri- 
^'^'  vilege  of  being  fued  in  that  court,  yet  muft  they  be  fued  by  ori* 

ginal,  and  not  by  bill. 
Tria.  5  G.       In  njfumpftt  by  bill  againft  the  defendant  as  ««'  ckricorum  domini 
Duiret:'*. '    ^^Z^^  ccram  ipfo  rege,  the  defendant  pleaded  that  he  was  a  fila- 
Havv^ard,      zer,  abfque  hoc,  that  he  was  a  clerk  ;  and  on  demurrer,  the  plea 

was  fet  afide  as  frivolous  and  impertinent,  for  that  filazers  arc 

clerks. 

C,  "Wliethec 
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6.  Whether  there  can  be  Privilege  againft  Privilege. 

It  feems  a  general  rule,  that  there  can  be  no  privilege  agalnfl:  Bro.  Prlvl- 
privilege  ;  fo  that  if  an  officer  of  one  court  fues  an  officer  of  an-  g^'J^'o'^^* 
other,  the  defendant  ihall  not  plead  his  privilege  ;  for  the  attend-  jenk.'i;i. 
ance  of  the  plaintltF  is  as  necelTary  in  his  court  as  the  defendant's  -  Browni, 
is  in  his  ;  and  therefore  the  caufe  is  legally  attached  in  the  court  itl'  ^^1* 
where  the  plaintiff  is  an  officer.  ^^ijV.  1-4..  ' 

Jenk.  173.      2  Keb.  i;46.  [Barnps,  44.      2  El.  Rep   1325.     If  one  attorney  fue  another  attorney 

by  attachment  of  privilege,  and  hold  him  to  bail,  the  deiendan:  may  either  plead  his  privilege  in  abate- 
nient,  or  moTe  the  court  to  f?ay  the  proceedings,  bat  in  neither  cafe  wiU  he  be  entitled  to  cofts.  Earbsr 
V.  Palmer,  6  Term  Rep.  521.] 

As,  where  j.  S.  attorney  of  B.  R.  brought  trefpafs  againft  the  ^  Leon.  4.1. 
warden  of  the  Fleet  who  came  into  the  court  of  C.  B.  and  prayed  P°^^)''*^^" 
the  advice  of  the  court,  whether  he  being  an  officer  of  the  court 
{hould  be  obliged  to  anUver  ;  and  on  confideration  of  the  equality 
of  privilege,  the  court  determined,  that  he  who  commences  the 
fuit  is  entitled  to  privilege ;  and  therefore  advifed  the  warden 
to  anfwer. 

So,  where  one  of  the  clerks  in  Chancery  was  empleaded  in  C.  B.  4  Leon.  193. 
by  bill  of  privilege  by  an  attorney  of  the  faid  court,  and  prayed  fo^j^s^ctfe* 
his  privilege ;  it  was  denied  him,  becaufe  the  plaintiff  was  privi- 
leged in  that  court  as  veil  as  the  defendant  in  Chancery,  and  was 
firfl  interefted  in  his  privilege  by  bringing  his  writ. 

So,  where  the  plaintiff  brought  his  bill  in  the  Exchequer,  to  be  ^»''-'  ^17.' 
relieved  againft  a  bond,  put  in  luit  againft  the  defendant  in  the  f^^-jil" 
Petty-bag  Office,  which  is  a  court  of  common  law,  to  which  the 
defendant  pleaded  his  privilege  as  an  officer  of  the  court  of 
Chancery ;  the  court  agreed,  that  when  both  parties  are 
privileged  perfons,  his  privilege  fhall  take  place  who  firft  fues ; 
fo  that  here  the  fuit  in  equity  to  be  relieved  againft  the  penalty  of 
the  bond,  being  firft  attached  here,  gained  a  preference  in  the 
plaintiff  in  his  fuit,  which  is  a  diftindl  fuit  from  that  of  the  de- 
fendant at  common  law ;  and  therefore  the  plea  was  over-ruled, 
and  an  injunction  awarded  till  anfwer.  In  this  cafe  it  was  faid, 
that  if  both  are  privileged,  but  the  attendance  of  the  one  is  m.ore 
rcquifite  than  that  of  the  other,  his  privilege  {hall  be  allowed  who 
has  moft  caufe  of  privilege. 

Where  an  action  is  brought  by  the  king,  the  defendant  fhall  Ld.  Rayra. 
not  have  privilege.  *7- 

An  attorney  of  C.  B.  fued  a  member  of  the  Univerfity  of  Ote-  Ld.  Raym. 
fordf  who  prayed  his  privilege,  which  is,  not  to  be  fued  in  another  3+^-  i°^'^* 
place ;  and  though  it  was  infifted,  that  this  privilege  was  given  * 

them  by  acl  of  parliament,  yet,  in  regard  the  words  were  gene- 
ral, the  court  held,  that  there  was  no  neceffity  to  conftrue  them 
fo  as  to  extend  to  privileges  before  in  ejfe;  and  that  therefore  this 
fpecial  privilege  was  not  taken  av/ay  by  the  ftatute. 

Vol.  V.  S  f 
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(C)  Privilege  of  Peers  and  Members  of  Parliament  i 
And  herein, 

i.    who  are  entitled  to  this  Privilege. 

4lnft.  24.  A-I^L  peers,  without  any  cliftinQIon  as  to  degree  or  rank,  are 

Stii.  iiS.  ly   entitled  to  privilege;   for  they  are  equally  obliged  to  [a)  ai- 

454/^^'  ^^^'^^  ^^^^  fervice  of  the  publick,  and  (Z-)  are  always  fuppofed  amefn- 

Dyer,  v4-  able,  r.nd  to  have  fuihcient  property  to  anfwcr  in  fuits  and  adlions 

Wod  60.  brouo;ht  ajrainlt  them,  and  on  thefe  ^-rounds  are  not  to  be  arreiled 

Brn.  Ex  i.  "      .  .  '-' 

3.  Moo',  ^^  molefted  in  their  perfons.  This  privilege  extended  formerly 
767.  Seo.  to  abbots,  as  it  does  to  bilhops,  members  of  the  Convocation,  and 
feePs  Memo-  niembers  of  the  Houfe  of  Commons  at  this  dav. 

I131S,  bb. 

103,  Sir  Sirmn  Dew's  Jrurrals,  414.  Pick.  59.  rindi,  355.  2  Ld.  Raym.  1*47.  3  Se'd. 
Vv'iik.  edit.  p.  1473.  (a)  Dyer,  5o.   a.   in  nurglne.     J^^.y,  102.     Pvloor,  778.  pi.  loSo.      ifamf, 

P.  C  3>'.  f;aw'c.  P.  C.  c.  12.  §  2.  Tluc  the  iTmg's  grant  or  charter  of  exemption  cannot  difchaige 
a  nob'einan  from  his  attendance  in  parliament,  4  luil.  49.  (i)   The  law  intends  tb;m  to  be  .tlliHing 

the  king  with  th;ir  counfe!  for  the  commonwealtii,  and  to  keep  the  rcahn  in  fafely  by  their  proweis  and 
Valour.     9  Rep.  49.  a.  U.  68.     Jenk.  Cent.  1C7.  pi.  6.     Hob.  61.     10  Rep.  76.  b.     12  (Jo.  96. 

{;-)  Ld.Ccke  The  privilege  of  parliament,  according  to  the  (c)  law  of  par- 
I'lyscfthis    liament,  is  of  a  very  extcnhve  nature.    13ut  all  that  is  here  in- 

iSW,  ao  cm-  111  ir-  >>  i-  •  r  1  •• 

t:\husgiiiren-  tended  to  DC  treated  01  is  only  tne  takmg  notice  or  and  pomling 

daeji,crnui-  out  fuch  cafcs  and  refolutions  relative  hereto,  as  are  to  be  found 

t\s.  ignorata,  -^^  ^^^  bcoks  of  law  ;  not  to  determine  conccrninjj;  this  privilege 

fiifci,  4  Jnit.  as  fettled  by  tne  rules  and  orders  of  each  lioufe,  of  which  they 

^i-   W  ^3  themfelves  are  the  (.-/}  fole  judges,  though  the  king's  courts  {c)  in- 

A^lnf^^-'-'  cidently  take  notice  thereof,  and  are  bound  to  determine  In  mat- 

^c.  -^63.'*  ters  of  privilege  when  fo  direfted  by  adl  of  parliament. 

i'riun's  Animad.   on  4  Init.  12.      Cio.   Car.  i2i.  604,      2  Ld.  Raym.  11  11.  («)   l^'.dt  Mod.  66. 

Have  '.ie-.prmined  in  relation  to  rheir  journals.  Hob.  11 1.  See  ihc  arsumenis  in  the  cafe  of  Afliby  v. 
V/liite,  Salk.  19.  pi.  10.  6  Mod.  45.  2  i.d,  Raym.  038.  liarnardi'.ton  v.  Soame.  2Lev.  1J4. 
3  K.eb.  365.  369.     Onflow's  cafe.     2  Vent.  37.      The  Qu^een  v.  Paty.     2  Ld.  Raym.  1105. 

Co.L"it.i^6.  Thi^  privilege  extends  only  to  the  peers  of  Great  Britain ;  fo 
2  int .  4S.  j,^^j  ^  nobleman  of  anv  other  country,  or  a  lord  of  Ireland,  hath 
pi.  ig.  not  any  other  privileges  in  this  kingdom  than  a  common  perfon. 

Alfo,  the  fon  and  heir  apparent  of  a  nobleman  is  not  entitled  to  the 
privilege  of  being  tried  by  his  peers,  which  is  conGned  to  fuch  per- 
fon as  is  a  lord  of  parliament  at  the  time.    But  it  fcenis,  that  an  in- 
fant peer  is  privileged  from  arrefts,  his  perfon  being  held  facred. 
C/J  9  Co.         The  peers  of  Scoiland  had  no  privileges  in  this  kingdom  {/)  be- 
«;  Ann  c%.  ^^^^  ^^^^  Union  -,  but  now,  by  the  twenty-third  article  of  the  Union, 
P.  w.  583.    the  fixteen  ele£led  peers  fhall  have  all  the  privileges  of  the  peers 
[Since  this    of  parliament  of  Great  Britain ;  alfo,  all  the  reft  of  the  peers  of 
pe^tfcn'or  a    ^i^otland  fhall  have  all  the  privileges  of  the  peerage  of  England^  ex-- 
Scotcii  peer    ccpting  onlv  that  of  fitting  and  voting  in  parliament. 

Iiu%  be-n 

holden  (.0  be  privileged  f,om  arre.ls,  a  Str.  990.  Fort.  163.  165.  But  the  above  article  of  the  ftatnte 
of  Union,  uuon  which  this  privilege  is  claimed  by  a  peer  of  Scotland,  not  one  of  the  fixteen,  fay;,  that 
the  peers  of  Scirbud  rtiall  have  the  privileges  of  the  peers  of  Great  Britain,  except  the  right  and  privilege 
ot  fitting  in  the  i^r^^^z  of  Loids,  and  tbi  pr'fjiUgit  depending  tbcreon.  Now,  as  every  privilege  claimed 
by  a  peer  foiely  depends  upon,  and  is  in  confequence  of  his  fitting  in  parliament,  that  is,  being  an 
aftual  lord  of  parliament,  it  feems,  that  the  allowing  all  the  Scotch  peers  the  privilege  from  arreils  is  not 
wlihin  the  wo.ds  of  the  att  cf  Union,  the  only  ait  uiider  whiah  the  Scotch  peers  to  this  day  can  claim 
any  pvivilcge  heie  a:  all.     %  Cr.  Pr.  1*7- J 

A  peerefs- 


A  peerel"s  by  («)  tlrth  is  entitled  to  privilege  :  fo,  of  a  peerefs  *  Inft.  5c. 

by  marriage,  and  that  as  well  during  the  coverture  as  after  :  but,  ^'^''-  *-*- 

as  a  peerefs  by  marriage  (^)  lofes  her  dignity  by  marrying  a  com-  a  chan^Ca. 

moner,  after  fuch  marriage  fhe  is  riot  entitled  to  any  privilege.  274.  " 

Rep.  162.      Vent.  29S.      .St)l.  zzz.     tq.    Caf.  Ab.    349.   (A>.      Co.   Lit.   16.  b.      6Rep?c^^     h 

Dyer,  75.   pi.  5,.    2  Hawk.  P.  C.  c  4+.  ^  11.      Oidrr of  Houfe  of  P«r-,  21  Feb.  1692 (^)  But 

doubtel  whether  a  p::ersl.  by  pa  ent  only  tor  life,  is  entitled  to  this  privilege.  Stjl.  234,  25a.  held 
that  i-c -s  not  ciui:-eJ.      £t/e,  254.  but  aujuanieJ (^)   Co.  Lit.  13.      6  Co.  53.     Djerj  7c. 

It  was  holden  by  my  Lord  Ch.  J.  Holty  in  the  cafe  of  (c)  Lord  Ba/i-  (,)  nje  this 
^//ry,  that  where  a  pevfon  is  called  by  writ  to  the  Floufe  of  Peers  <'^ieir/ra. 
he  is  no  peer  till  he  fits  in  parliament,  the  writ  givinfr  him  no  no- 
bility or  honour;  but  that  it  was  the  fitting  in  the  HoUfe  of  Lords'," 
and  aflbciating  himfelf  with  tlsem  that  ennobled  his  blood  ;  and 
that  therefore,  if  the  king  or  he  dies  before  a  parliament  meets^ 
the  writ  is  determined,  and  the  party  remains  a  commoner  ;  but 
he  held  it  otherwife  in  a  ctcatioii  by  letters  patent^  by  which  the 
party  is  immediately  noble  without  any  other  a£l  or  ceremony  5 
and  though  the  parliament  never  meets,  or  the  king  dies,  the  no- 
bility remains  to  him  and  his  poderity,  according  to  the  limitations 
in  the  patent. 

2.    How   far  this  Privilege  extends  to  their  Servants  and  At- 
tendants. 

A  (</)  member  of  parliament  fliall  have  privilege  of  parliament,  4Pryn.Reg, 
not  only  foi*  his  (e)  fervants,'  but  for  his  horfes,  Lir'r.  or  other  goods  )^'n^^J  ^^'** 
difliainable.  ^  journ.  125. 

4lnrt.  24.  {(i)  Noblerrifn's  fe:vantsarp-  privilege.!  ftom  arrets  in  time  of  parliarnent.     2  Show.  84. 

Ordsr  of  Houfe  of  Loril^,  2S  May  iCz'Z.  Sir  \V  J.^.  155.  Style,  i\j.  167.  Sir  Simon  D'Ewcs's 
Journa.'E,  ;!;;.  323,   <;3l,.   55a,  533    6:-,  608.  617.  (1;)   Said   to  extend  or.ly  to  fervants,"  and  :iot 

to  their  tenants.  MoJ.  13.  And  in  March,  qz.  it  ii  faid  to  liave  been  oidered  b)  the  Lords  in  l'.irlia- 
menr,  I  Car.  ;.  'J'hat  only  menial  fervants,  or  chofe  who  attended  on  the  perfjn  of  a  knight  or  buigefs 
cf  patiJament,  fhculj  be  free  from  arrelt. 

y,  iS.  brought   debt  for  rent  agalnfl  //.   M-ho  pleaded  that  he  ^tiJe,  139-. 
was  tenant  and  fehant  to  Lord  ilfoc/;,  and  prayed  his  writ  of  pri-  pljig"  ^ 
vllege  might  be  allowed  :  the  plaintiff  demurred  :  it  was  argued,  I'Ue  Latch, 
that  the  matter  of  the  plea  was  a;2,ainft  the  common  and  flatute   '5o.  and 

■  the  S  C 

law;   but  p^r  Ro'!,  Ch.  T.    You  ought  not  to   argue  generally  sji.e  167, 
agairift  the  privilege  of  parli.-zment ;  every  court  hath  its  privilege;  223. 
1  conceive  a  writ  of  privilege  belongs  to  a  parlia-nent-mari,  fo  far  v/j  ^J*^ 
as  to  protect  his  lands  and  {/)  eftate  ;  and  you  have  admitted  his 
privilege  by  your  demurrer. 

The  warden  of  the  Fleet  uififted  upon  a  writ  of  privilege,  alleg-  a  Ve.at.15f 
ing  that  he  was  obliged  to  attend  the  Houfe  of  Lords  ;  but  it  ap- 
pearing that  he  was  fued  upon  an  efcape,  and  the  court  confider-* 
ing  that  ^reat  inconvenience  would  enfue,  and  being  of  opinion 
that  it  was  in  their  difcretion  whether  they  would  grant  fuch 
writ  or  no  upon  a  motion,  they  faid  he  might  plead  it  if  he  would, 
but  they  would  not  award  fuch  a  writ,  or,  if  his  privilege  was 
infringed,  he  might  complain  to  the  Houie  of  Lords. 

§f3  la 
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Mod.  i/,6.  In  debt,  the  defendant  pleads  he  was  a  fervant  to  a  member  of 

cited  to  have  p^^ii^nient,  and  ideo  capi  feu  arreflari  non  debet  ;  the  plaintiff  prays 

ed  betweeil  judgment  J    and    qfiia   videtur  quod  taie  habetur  privilegium    quod 

Rivers  v  ma'^nates,   &c.  &  eorum  fnmi/iares  capi  feu  arrejlari  non  debent  ;  fed 

Couhn.  Hil.  „^^//,^,;2  habetur  privikirium  quod  non  debent  implacitari^  ideo  refpondeat 
24  E.  4.  ret.  r  o  ^  j.  >  ^j. 

4,  7.  10.  in   OUjier. 
Scacc. 

Pafch.  Defendant  after  a  general  imparlance  pleaded,  that  he  was  a 

3oCar.  a.in  fgrvj^nt  to  a  peer,  v't-z.  the  Earl  of  Femhroke ;  and  by  North,  Ch.J. 
WLelriey.  '  it  is  not  receivable,  for  it  is  the  privilege  of  the  matter  and  not 
the  fervant's ;  but  the  defendant  ought  to  fue  his  writ  of  privilege, 
for  perhaps  his  mailer  will  not  proteft  him  ;  and  if  he  will  not, 
he  is  then  kft  to  anfwer  ;  like  to  the  cafe  of  a  counfellour,  where 
it  is  the  privilege  of  the  client  that  he  Ihall  not  be  compelled  to 
difcover  the  fecrets  of  the  client  ;  but,  if  the  client  be  willing, 
the  court  will  compel  the  counfel  to  difcover  what  he  knows  v 
which  Serjeant  Mcrjnard{\\\^  was  his  father's  cafe  before  the  Lord 
Cecily  in  the  court  of  Wards.  North  laid,  as  it  was  a  matter  of 
£;reat  confequence,  he  woulJ  advife  with  the  Lord  Chancellour  and 
the  reft  of  the  Judges,  what  ufed  to  be  done  in  fucn  cafes  :  after- 
wards it  was  moved  again,  and  North  faid  it  was  moved  in  the 
Houfe  of  Lords,  and  that  they  had  left  it  to  the  Judges  to  do  ac- 
cording to  law  -,  and  therefore  the  plea  was  reje£ted. 
jStrj.ioGj.  By  an  order  2i.\Jan.  1606,  in  the  Houfe  of  Lords,  it  was  re- 
folved,  that  no  common  attorney  or  folicitor,  though  employed 
by  any  peer,  fhould  have  the  privilege  of  that  Houfe. 

By  an  order  2^  May  1724,  this  privilege  v/as  reflrained  to 
menial  fervants  and  others  neceffarily  employed  about  eftates  of 
peers. 

By  an  order  22  Jan.  17 15,  it  was   refolved,   that  every  peer 
fhould  upon  his  honour  certify  to  the  Houfe,  that  the  perfon? 
prote6led  were  within  the   privilege  of  the  Houfe;  and  fiiould 
by  letter  acquaint  the  party  arrefting  fuch  privileged  perfon  with 
the  fame. 
M.  loG.  .^.        An  attorney  was  taken  in  execution  lipon  a  ca.  fa.  about  two 
W'^l-lvi'    •    y^'^^s  ago,  but  upon  a  letter  under  the  hand  and  feal  of  the  Lord 
Hobart.         Say  and  Seal,  the  fheriff  difcharged  him  as  ilevvard  to  his  lordihip. 
2Stra.ic65.  A  rule  was  obtained  at  the  fide-bar  for  the  return  of  tlie  writ ;  and 
Hardw^^       now  on  motion  in  court  to  difcharge  this  rule,  it  was  urged  in  be- 
348.  S.  C.    half  of  the  {heriil"^  that  this  privilege  belonged  only  to  the  peer, 
and  not  to  the  party,  and  was  not  returnable  to  the  procefs  ;  and 
that  therefore  the  court  ought  not  to  infift  upon  a  return,   as  the 
fheriff  could  not  juftify  the  detention  of  the  defendant,  but  under 
peril  of  bringing  himfelf  and  the  plaintiff  under  the  cenfure  of 
the  Houfe  of  Peers  :  but  on  confideration  of  the  above-mentioned 
orders,  and  on  confidering  the  nature  of  this  cafe,  that  the  plain- 
tiff was  v/ithin  the  ordinary  juflice  of  the  court  entitled  to  a  re- 
turn of  his  writ ;  that  without  fuch  return  he  might  be  debarred) 
fiom  any  further  execution  ;  but  principally  from  the  great  incoii- 
veniency  that  might  arife  by  allowing  attornies,  who  are  officers  to 
the  courts  in  which  tliey  refpe6tively  pra6tife,  and  therefore  amefn- 

able 


pn'tjilege*  629 

able  to  thofe  courts,  this  kind  of  privilege ;  the  court  gave  the 
plaintiff  liberty  to  proceed  againfl  the  (lieriff,  but  gave  him  time 
till  next  term  to  make  his  return. 

[But  now  the  ftatute  of  lo  G.  3.  c.  50.  takes  away  from  fer-  On  the 
vants  all  privilege  whatever,  perfonal,  as  well  as  privilege  from  "^"''"s  of 

r-   .  ^  ^  ^  ro  the  ntw  par- 

^^^^S'J  liamentin 

November  1774.,  a  doubt  was  conceived,  whether,  as  this  a(ft  had  thus  taken  away  all  privilege  from  the 
fervants  of  members,  fome  alteration  ought  not  ■.  o  be  made  in  the  form  of  the  prayer  of  the  Speaker  of 
the  Houfe  of  Commons  to  the  throre;  and  the  then  Speaker,  Sir  Fletcher  Nort')n,  at  firll,  it  feems, 
intended  to  make  an  ak^ration,  by  claiming  all  the  ufual  privileges,  "  except  where  the  fame  had  bee.i 
"  varied  or  taken  away  by  a£t  of  pailiament."  But  up  n  conferring  with  the  Lord  Chanucllour,  Lord 
Apfley,  his  l.ordlhip  ia^d,  ''  th^t  as  no  .liteiation  had  been  made  furmeriy,  on  the  pafling  of  the  aft  in 
*'  King  William's  time,  re'atinsj  to  the  privilege  of  pailiamcnt;  and  as,  whatever  the  Commons 
"  claimed,  neither  the  allowance  of  the  king,  nor  the  claim  itfelf,  could  be  fuppof-d  to  include  privi- 
"  leges  not  wjrranted  by  law;  he  was  of  opinion,  that  it  would  be  the  fafer  wav,  in  order  to  prevent 
'*  any  difiiculties  that  might  anfe  from  an  alteration,  to  adhere  to  the  uf\ial  form  ;  and  that  he  was 
"  ready  to  give  the  king's  anfwer  in  the  accuftomed  manner.''  Sir  Fletcher  Norton  acquiefced  in  this ; 
and  made  the  claim  in  the  ancient  form  of  words,  without  any  aheraciof),  and  received  the  ufual  an- 
fwer, and  the  fame  form  has  been  con'.inued  eve.-  fince. 

3.  In  what  Cafes  this  Privilege  is  to  be  allowed. 

In  all  caufes  this  privilege  is  regularly  to  be  allowed  ;  fo  that  a  Bro.  Exl- 
peer  of  the  realm,  or  a   member  of  the  Houfe  of  Commons,   is  ^'^".''  ''"'''' 

I  r.      I  1    CL     1   •      t  •  r  /    \     n  capi  is  does 

not  to  be  arretted  or  moletted  in  his  perlon  or  [a)  eltate.  not  lie 

againltaloid  of  parliament,  nori^ainftan  abbot  or  bllhop  ;  but,  if  refcous  he  returned  upon  a  lord  of  par- 
liament, a  capias  lies  for  tiie  contempt.  Moor,  767.  Finch  of  Law,  355.  [u)  The  goods  of  a  privi- 
leged perfon  taken  in  cxecjtion  during  the  privilege  of  parliament  ought  to  be  redelivered  and  freed  as 
well  as  the  pe;fon.     Jon.  155. 

But  privilege  of  parliament  doth  not  extend  to  {h)  hightreafon,  4  l"'^-  25. 
felony,  breach  of  the  peace,  or  furety  of  the  peace.  Prmn's 

Parliament  Writs.  [On  the  4th  of  June  1614,  the  Lord  Chanceilour  Ellefmere,  in  a  ca.'e  tiien  before 
the  Houfe  of  Lords,  declares,  "  That  no  privilege  of  parliament  doth  protect  any  man,  i.-i  cafe  of 
*•  braach  of  the  peace  "  S'>,  on  the  7th  of  February  and  8th  of  June  1757,  on  a  complaint  aga'n'l  Eail 
Ferrers,  the  Lords  refolve,  "  ThJt  no  peer  or  lord  of  parliament  hath  privilege  of  peertge  or  of  parlia- 
"  msnt  againft  being  compelled,  by  p.ocefs  of  the  courts  in  Weftminfter-hall  to  pav  obedience  to  a 
"  writ  of  habeas  c-jrpus  direded  to  hirn."  In  the  year  179-',  the  Earl  of  Abingion  was  commicteJ  by 
the  court  of  King's  Bench  to  the  prifon  of  that  court  as  part  of  the  jmnifhmeiit  inflided  upon  him, 
being  convided  of  puhliihing  a  libel  J  {b)  In  treafon  or  felony,  or  milprifion  of  trcaf.in  or  felony, 
they  can  only  be  tried  by  thei--  peers:  but  for  all  other  offences,  as  p;-a:munire,  lior,  feducing  a  young 
Jady  from   lier  parents   in  order  to  dsbiuch  her,   &c.   they  are  to   be  tried  by   the  coun;ry.     2  Hawk. 

P.  C.  c.  44.  §  13. That  neither  Magna  Cbarta,   nor  any  other  law  privileges  a  peer  from  being 

jndided  by  a  grand  jury  of  commoners,  either  in  the  King's  Bench  or  before  commifHoners  of  oyer  or 

the  coroner,  &c.      2  Hawk.  P.  C.  c.  .14.  §  15. But  the  court  of  B.  R.  cannot  receive  ths 

plea  of  not  guilty,  or  the  confeffion  of  a  peer,  but  only  the  Lord  High  Steward  ;   but  it  may  allow  a 

pardon  pleaded  by  a  peer  to  an  indiftment  in  that  court,      a  Hawk.  P.  C.  c  44.  §  1  7 So,  if  a 

peer  b;-  attainted  of  treafon  or  felony,  he  may  be  brought  before  the  court  of  B.  R.  and  demanded  what 
he  ha>  to  fay,  why  execution  (hould  not  be  awarded  againit  him;  and  if  he  plead  any  matter  to  fuch 
demand,  his  plea  .4all  be  difculTed,  and  execution  awarded  by  the  faid  court,  upon  its  being  adjudged 
againit  him.  2  Hawk.  P.  C.  c.41..  ^  iS.  [In  the  cafe  of  Earl  Ferrers  it  was  determ'ned  by  all  the 
judges,  that  a  peer  indidVed  of  felony  and  murder,  and  tried  and  cunvided  thereof  b>tore  the  lords  in 
parliament,  ought  to  receive  judgment  for  the  fame  according  to  the  provifior.s  of  the  25  G.  2.  c.  37, 
And  fuppofing  the  day  appointed  by  tlie  judgment  for  execution  Ihould  lapfe  before  fuch  execution  dme, 
that  a  new  time  may  be  appointed  for  the  execution,  either  by  the  high  court  of  parliannent  before  which 
fuch  peer  Ihall  have  beei  attainted,  although  the  office  of  h'gh  fteward  be  determined,  or  by  the  court 
of  King's  Bench,  the  parliament  not  then  fitting  ;  and  the  record  of  the  attainder  being  properly  re- 
moved into  that  court.     Folt.  Cr.  L.  139.] 

And  therefore  In  an  Indidmcnt  for  treafon  or  felony,  trefpafs  ^"ai.  um. 
vi  ^  armisy  afiault  or  riot,  procefs  of  outlawry  {hall  Iflue  againft  ^Hawlf.^' 
a  peer  of  the  realm  j  for  the  fuit  Is  for  the  king,  and  the  offence  p.  c.  c.  d.4. 

S  f  3  is  §  '6- 


is  a  contempt   againfl  him.     But  in  civil  ac):ions  between  party 

and  party,  regularly,  a  capias  or  ex!ge;;t  lies  not  againft  a  lord  of 

parliament. 

Cro.  Elir.  If  a  peer  of  parliament  be  conyicl  of  a  dilTwifin  with  force,  a 

Ld  <;tafford  ^^p''"s  pro  fine  and  exigent  fhall  ilTae  ;    for  the  fine  is  given  by 

V  Thvnne,    ftatute  in  which  no  perfon  is  {a)  exempted. 

•f:^^  Dyer,  3 14.      [a')  For  execution  on   a  tiature  llap  e,  merc^anr,  on  the   l^atuts  of  yf.75«  ^irnf/,  or 
on  tht  i'ijfu;e  of  1%  H.  S.  the  body  of  a  baton  ihili  be  taken  in  execution  \,  for  by  thefe  rtarutes,  fuch 

per!ons  are  no-  exempted      2.  Lecn.  17  v So,  a  cuftom  to  commit  ptrlons  who  fl^jU  take  an  orphan 

ou:  oi  the  cuiiody  of  a  gaard'.an,  is  g."od  without  exception  of  peers  ;  for  a  pejr  is  not  privileged  in  th  s 
cafe,  and  ia  a  hcmine  teyuglando,  where  he  detains  the  body,  he  £hill  be  comrauted.     Lev.  162-3. 

Cro.  Eiiz.  ^       So,  in  debt  upon  an  obligation  againft  the  Earl  of  Lincoln,  he 

i,°nco"v.°*  pi^^d"^*^    tiotf  eji  faclitm^    which   being    found    againft    him,  the 

Flowes.  ■      judgment  was  ideo  copiaiur :  this  on  a  writ  of  error  brought  by 

him  was  objected  to,  in  that  a  capias  does  not  lie  againft  a  peer 

of  the  realm  :  fed  non  allocatur ;  for  by  this  plea  found  againft  him, 

a  fine  is  due  to  the  king,    againft  whom  none  fhall  have  any 

privilege. 

Comb.4.9.         An  information  was  exhibited   in  B.  R.  againft  the   Earl  of 

vtiTi^of      J^'^'^onjijire^  for  ftriking  in  the  king's  palace;  which  being  in  time 

Devonfliire.    Qf  parliament,  he  infifted  on  his  privilege  of  a  peer,  and  refufed 

to  plead  in  chief,  but  put  in  his  plea  of  privilege  -,  to  which  there 

was  a  demurrer,    and   the    plea  over-ruled,   and   he   was  fined 

30,000/. 

5Mod.sr5.        1:1  the  cafe  of  the  {^t\t\-\  bifliops  it  was  infifted,  that  peers  of 

the  realm  could  not  be  committed  in  the  firft  inftance,  for  a  mif- 

demeanor  before  judgment ;  and  that  no  precedent  could  be  ftiewn 

where  a  peer  had  been  brought  in  by  a  capias,  which  is  the  firft 

procefs  for  a  bare  mifdemeanor,  and  they  put  in  a  plea  in  writing 

of  their  b.-ing  peer?,  ^c.  but  the  plea  was  rejctled. 

2  Hasvk.  Alfo   peers  of   the  realm   are   punifiiable    by   attachment   for 

P.   .  c.  2z.  contempts  in  many  inftances  ;  as  for  refcuing  a  perfon  arrefted 

I  Burr.  634.  by  due  courfe  of  law  ;  for  proceeding  in  a  caufe  agaiirft  the  king's 

writ  of  prohibition  ;  for  difobeying  other  writs  wherein  the  king's 

prerogative  or  the  liberty  of  the  fubject  are  nearly  concerned  ;  and 

for  other  contempts  which  are  of  an  enormous  nature. 

Pye'j  V^^        If  a  peer  be  returned  on  a  jury,  on   his  bringing  a  writ  of 

Co'/lq.^     privilege  he  may  be  difcharged  :  alfp,  it  feems  the  better  opinion, 

C0.Lit.157.  that  without  fuch  writ  he  may  either  challenge  himfelf  or  be 

Jon.  153.      challonged  by  the  party. 

V^'^^-  In  the  cafe  of  Sir  Edward  Baitiicf:,  who  was  returned  on  a  jury, 

fn  B.^R.*      the  court  would  not  force  him  to  be  fworn  againft  his  will,  he' 

being  a  parliament  man,  and  the  parliament  then  fitting. 
9  Co.  45.  a.       A  day  of  grace  fiiall  not  be  given  againft  a  lord  of  parliament  i 

for  he  is  prefumed  to  be  attendant  on  the  fervice  of  the  publick. 
9  Co.  49,  a.  So,  if  a  peer  be  m.ade  fteward  of  a  bafe  court  or  ranger  of  a 
foreft,  he  may,  from  the  dignity  of  his  perfon,  and  tlie  prefumption 
that  he  is  engagetl  in  the  more  weighty  aff-.irs  o^  the  common- 
^yea]th,  exerciie  thefj  otiices  by  deputy  j  tliough  there  are  no 
words  for  this  purpofe  in  his  creation. 

So, 
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So,  if  a  licence  be  granted  to  a  peer  to  Iiuiit  in  a  chafe  or  foreft,  9  ^o-  49-  b« 
he  may  take  fuch  a  number  of  attendants  with  him  as  are  fuitable 
to  his  (tate  and  dignity. 

A  peer  or  lord  of  parliament  cannot  be  an  approver  -,  for  It  Is  3 1'^^-  "?•> 
againll  Jlfagrm  Charta  for  him  to  pray  a  coroner. 

If  a  peer  of  the  realm  brin^  {a)  an  appeal,  the  defendant  (hall  a  Hawk.  P. 
not  be  admitted  to  waee  battle,  bv  rcafon  of  the  dienity  of  his  ''\*^''-5-§5 

perion.  appeal 

br)ugbt  again  1  him  he  (iiall  be  trieH  by  a  jury  of  coTimoners,  and  not  by  his  peers  ;   for  tiie  wot<ls  of 
■  ?^J^-  char,  tiec  juptr  eum  itimuSf  dec.   are   to   be   incendei   only  of  the  luit  of  the  king.      3  Inlt.  30, 
2  Inft.  49. 

In  Jenkins  the  following  privileges  are  laid  down  as  belonging  Jenk.  lo;. 
to  perrs:    i.  They  are  entitled  to  a  letter  m.iflive.     2.  (h)  They  ^*^.^  .7^"*. 
have  a  knight  to  try  an  ifiue  which  concerns  them.     3.  They  are  taken  away 
not  to   be   arrefted   for  debt,   trefpafs,    or   any  perfonal  atlion.  by  24  G.  a. 
4.  They  are  exempted  from  ferving  on  juries.     5.  To  have  no  c.  is>.^'»^» 
day  of  grace  againll  them.    6.  Upon  the  trial  of  a  peer  for  treafon 
or  felony,  they  try  him  upon  their  honour  only,  and  not  upon, 
cath.     7.  When  they  pafs  through  any  of  the  king's  forefts  to 
attend  upon  the  king,  upon  blowing  a  horn  they  may  have  a  buck 
or  doe,  as  the  feafon  of  the  year  is.     8.  'J'hey  have  power  In  their 
houfe  to  reverfe  judgments  given  in  the  King's  Bench.     9.  They 
have  the  benefit  of  clergy  though  they  cannot  read.      10.  They 
are  not  liable  to  find  carriages  for  tlie  king  when  he  removes  from 
one  place  to  another. 

4.  Of  the  Commencement  and  Continuance  of  this  Privilege. 

The  privilege  of  the  Lords  commences  from  the  tefte  of  the  J^<"'f»  5T»- 
writ  of  fummons,  and  the  privilege  of  a  burgcfs  at  his  (c)  eleclion  :  ^^g^  ^^ir. 
but,  if  he  be  arrefted,  or  In  execution  before  his  election,  he  fhall  5S.  Dyer, 
not  have  privilege.  59'  ^°'  , 

'^  *  Lotch,  46. 

150.  (<•;  FiJe  1  Sid.  42.  [Sir  Richird  T<'m?le's  cafe,  Pafch.  13  Car.  2.  A  trial  at  bar,  wherein 
Sir  Richard  Temple  was  dsfendinr,  being  appolnced  for  this  term,  he  moved  the  court  by  hiscounfe!  to 
put  off  the  trijl,  upon  the  ground  of  his  being  elcdleJ  a  burgefs  to  ferve  in  the  next  pariament,  which 
was  to  meet  in  eight  days,  and  therefore  praxe.l  his  privilej-e.  But  the  court  doubted  whether  they  could 
allow  the  prlvilegp,  l-eciufe  it  did  O'jt  arpear  to  them  A'hether  it  were  aftuaily  (o  as  he  fuggerted  or  not, 
b  't  by  affidavit,  which  they  wjul.l  nor  ad.nit  to  prove  th-s  lu-gellion.  And  it  was  fajd  by  the  court,  that. 
if  he  were  arrefted  I'pn  rr'efne  pr-.ce!',  or  f.'ken  in  execution,  it  w:^s  propeif  for  the  parli.ixeiit  (whea 
tliev  ftiould  meet)  to  difcha:ge  hiii,  for  thi  i;jurt  doubted  whether  they  had  the  power  to  do  fo._  The- 
defendant  faid,  that  the  deik  of  the  parlia:nent  wo'jM  not  mak-=  him  out  a  certificate  of  hi^  e.edUon  (»e- 
fore  thf  meecin:r  of  parlia-nent.  Up>n  wh  ch  Tv  if<en,  ]  af<fd,  why  he  could  not  fue  his  writ  of 
privilege  out  of  Chmoery  upon  the  le'.urn  of  his  ele^ion  r  ^o'rc  hi.n.     But  the  court  refufeJ  to  grant 

the  m-'tion,  becaufe  th-  trial  was  to  come  on  before  the  day  en  which  the  parliament  were  io  meet On 

the  oth  of  Februaiv  1625,  3  motion  wa?  macie,  that  Mr.  Giffard,  returned  amember  of  the  Houfe,  and 
then'in  execution,  might  b-  lent  for.  On  this  motion  being  examined  into,  it  appears  from  a  report  of 
theco-nmitreeof  privdeses  on  the  1  !;th,  "  that  one  of  the  UurgefTes  for  Bury  was  elected  on  the  6th  of 
"  January ;  that  Mr.  Girrard  was  eiefled  on  the  i  ithof  January,  but  that  the  indenture  was  not  dated 
"  till  the  30th  of  January,  the  town  cleik  conceiving  it  was  to  bear  date  the  day  of  tlie  next  county- 
«<  cou  t ;  and  that  Mr.  Giffard  was  arrefted  on  the  2-?d  of  January,  after  his  eleflion,  but  before  the 
"  return."  After  much  debate  and  confideration  of  this  difficulty,  on  ihe  17th  of  February,  the  cieilc 
of  the  crown,  the  (herift' of  Suffolk,  and  tneto-.vr,-clerk  of  Bury,  we.e  all  called  up  to  the  table,  and 
there,  by  order  of  the  Houfe,  amended  the  return  from  the  -,cth  of  January  to  the  i  ith  ;  a.^d  then  it  was 
ordered,  that  Mr.  Giffard  ihould  have  privilege,  and  be  delivered  out  of  execution  ;  and  a  warrant  was 
ilVaed  to  the  clerk  cf  th2  crown  to  hr"r.g  him  uo  the  ne.t  day.  On  the  18th  he  was  accordingly  brought 
io  with  the  keeper  of  the  gate-houfe,  the  bar  down;  the  writ  of  ,^ji,'<jj  m/ia:  was  handed  up  to  the 
c  erk,  and  the  writ  and  return  b-ina  read  bv  him,  tlie  Speaker  difch-rged  Mr.  Gi.Tard,  and  wiihed  him  to 
take  t\e  o-th,  and  then  his  fe*'  I:i  the  Houfe.     i  Hatf.  Ptcc.  264.-0.1  th:  ift  of  March  1592,  Mr. 

5  f  4  Scncar.t 


6^2  ptMim. 

Serjeant  Yeltetton,  from  the  committee  of  privileges  and  eledlions,  reported  the  following  cafe : 
"  Thomas  Fitzherbertof  StafForafhiie,  being  outlawed  upon  a  capiai  utlagatum  after  judgment,  is  ele£led 
*'  burgefs  of  this  parliament:  two  hours  after  his  eletlim,  before  the  indenture  returned,  the  fheriff  ar- 
*'  refted  him  upon  this  capias  utlagatum  :  the  party  is  in  execution  :  now  he  fendeth  his  fuppiication  to 
*'  this  Houfe  to  have  a  writ  from  the  lame  to  be  enlarged,  to  have  the  privilege  in  this  cafe  to  be  grant- 
<'  able."  On  the  5th  of  April  the  Houfe  came  to  the  following  refolution  ;  *'  That  Thomas  Fitzher- 
*'  bert  was,  by  his  eledtion,  a  member  thereof ;  yet  that  he  ought  not  to  have  privilege  in  three  re- 
••  fpefts  :  ift,  Becaufe  he  was  taken  in  execution  before  the  return  of  the  indenture  of  his  election  : 
*'  2d,  Becaufe  he  had  been  outlawed  at  the  queen's  fuit,  and  was  now  taken  in  execution  for  her  majeity's 
*'  debt :  3d,  and  laftly,  In  regard  that  he  was  fo  taken  by  the  fheriff,  neither  Jcder.tt  pailiamento,  nor 
*'  eundo,  nor  redeundo.'"  Dewes's  Jouin.  479.  i  Hatf.  Prec.  107.  On  the  4th  of  July  1625,  the 
cafe  of  Mrt  BafTett  was  referred  to  the  committee  of  privileges,  who  reported,  "  that  he  was  imprifoned 
**  upon  mefne  procefs,  and  afterwards  chofen  a  burgefs."  There  is  a  debate  in  the  Journal,  whether, 
under  thefe  circumftances,  he  were  eligible,  or  to  be  allowed  pnivilege  ?  Great  dilliriCtion  was  made 
between  a  perfon  arrefted  on  mefne  procefs,  or  in  execution  ;  and  it  was  at  laft  refolved,  upon  the  quef- 
tion,  "  That  Mr.  Baflett  fliould  have  the  privilege  of  thf^  Houfe;"  and  a  warrant  was  ordered  to  the 
mar/hal  to  bring  him  up  the  next  morning,  which  was  done  accordingly,      i  Hatf.  Prec.  163.] 

And.  293.         So,  perfons  outlawed  ought  not  to  be  knights  or  burgefles  of 
parliament,  and  fuch  perfons  outlawed  may  be  arrefted  by  cap. 
utlag.  privilege  of  parliament  notwithftanding. 
Atkin's  As  jq  the   time   and  exact   continuance  of  this   privilege,  it 

Pari.'iS.  feem.s  in  good  meafure  unfettled  even  at  this  day.  It  is  indeed 
4  Inft.  44.  agreed  in  moft  books  that  members  of  parliament  have  privilege 
f'^Tn'''^^*  ^^^"^°i  moraiulo  {a),  ^  redeinido ;  and  that  they  are  entitled  to 
Memorials,  privilege  as  well  after  a  diflbiution  as  a  prorogation  of  the  par- 
88. 103.       liament. 

380.  Sir  Simon  Dewes's  Journals,  414.  [The  writ  of  privilege  in  the  cafe  of  Trewynnard, 
in  the  56th  and  37th  H.  8.  is  to  perfons  '•  -vementei  jeu  •veinre  intendcntes.^''  Prynn's  Fourth  Regifter, 
7S0.]  (d)  By  the  35  H.  8.  c.  11.  members  of  parliament  have  their  wag's  fo  many  days  after  the 
parliament  as  they  may  reafonably  fpend  in  their  return  home.     Vidt  ilall.  61-4.    Appendix  to  Reg.  i. 

a  Lev.  72.         By  two  orders  of  the  Houfe  of  Lords,  one  dated  the  28  of 

Chan.  Ca.  j^^^  1624,  the  Other  the  27  January  1628,  it  is  declared,  that 

Sid.  29.  their  privilege  commences  from  the  tefte  of  their  writ  of  fummons 

pi.  2.  to  parliament;  and  that  upon  every  feffion  and  prorogation,  their 

•5.^ pi  7^^'  pi^ivilege  is  for  twenty  days  before   and   twenty  days  after  each 

{b)  inCot-  feffion,  which  one  of  the  orders  fays  is  time  enough  for  them  to 

ton  Record,  comc  from  all  parts  of  the  realm,  and  to  return  ;  but  the  Com- 

ciatm  fo«y  "^o"S  never  affented  to  this,  for  they  claim  [h)  forty  days  before 

days.  So,  by  and  after  each  feffion. 

Jenk.  118. 

Pewes's  [On  the  27th  of  February^  1586,  the  Houfe  was  informed,  that 

pr4io.  ^"^  William  White  had  arrefted  Mr.  Martin ,  a  member  of  the  Houfe 
of  Commons  ;  therefore  it  was  ordered,  "  That  the  Serjeant  ffiould 
*'  warn  White  to  be  here  to-morrow,  fitting  the  court."  On  the 
6th  of  March,  William  White  was  brought  into  the  Houfe,  to 
anfwer  his  contempt  for  arrefting  Mr.  Martin ;  who  anfwered, 
**  that  he  caufed  him  to  be  arrefted  the  2 2d  day  of  January y 
"  which  was  above  fourteen  days  before  the  beginning  of  the 
*•  parliament."  The  Houfe  upon  thi  appoint  a  committee  to 
fearch  precedents,  who,  on  the  1 1  th  of  March,  make  report  "  of 
"  Mr.  Martin  arrefted  upon  mefne  procefs  by  White,  above  twenty 
*«  days  before  the  beginning  of  this  parliament,  holden  by  pro- 
*«  rogation  (miftaken  for  adjournment),  and  in  refpeft  that  the 
"  Houfe  was  divided  in  opinion,  Mr.  Speaker,  with  the  confent 
"  of  the  Houfe,  moved  thefe  queftions  to  the  Houfe ;  ift,  Whe- 

«  ther 


privilege*  e^^ 

"  ther  they  would  limit  a  time  certain,  or  a  reafonable  time,  to 
*'  any  member  of  the  Houfe  for  his  privilege  ?  The  Houfe 
**  anfwered,  A  convenient  time.  2d,  Whether  INIr.  Jfa;-//«  was 
*'  arreftcd  within  this  reafonable  time  ?  The  Iloufe  anfwered, 
"  Yea.  3d,  If  While  (hould  be  punifhed  for  arrefting  Martin  ? 
*'  The  Houfe  anfwered,  No  j  becaufe  the  arrefl  was  twenty  days 
'*  before  the  beginning  of  the  parliament,  and  unknown  to  him, 
"  that  would  be  taken  for  reafonable  time.  But  the  principal 
**  caufc  why  Martin  had  his  privilege,  was,  for  that  White,  the 
*'  Lift  fefhon  (miftaken  for  meeting)  of  parliament  arrelled 
"  Mr.  Martin^  and  then  knowing  him  to  be  a  burgefs  for  this 
*'  Houfe,  difcharged  his  arrefl: ;  and  then  afterwards  Mr.  Martin^ 
"  again  returning  to  London  to  ferve  in  the  Houfe,  Mr.  White 
*'  did  again  arreil  him  •,  and  therefore  the  Houfe  took  in  evil 
**  part  againft  him  his  fecond  arrefl,  and  thereupon  judged,  that 
*'  Martin  fhould  be  difcharged  of  his  fecond  arreil  out  of  the 
«'  Fleet  by  the  faid  Mr.  White." 

It  is  obferved  upon  the  above  cafe,  that  this  parliament  met  on  i  Hatf. 
the   29th  of  October   1586;  on   the  22d  of  December  ihz-^  wtxz  i-rec.  100. 
adjourned    by   commiffioners    from   the    queen    to  the    15th  of 
February  following;  fo  that  this  arreil  was  not  either  before  the 
beginning  of  the  parliament,  or  during  a  prorogation,  but*on  the 
22d  of  January,  during  an  adjournment,  and  confequently  clearly 
within   privilege.      For  an   adjournment,  even   for  a  very   long 
period,  would  not  alTecl  privilege,  as  we  may  colle£l  from  the 
Journals  of  the  Houfe  of  Commons  of  the  ifl;  of  June  1621,  and 
the  printed  debates  of  that  fefhon,  when,  it  was  ordered,  agreeably 
to    the    opinion    and    advice    of    Sir   Edward   Coke,    Mr.    Noy, 
Mr.  Haheivilly    and   others,    "  that  during    that   adjournment,"  This  re- 
(which  was  for  above  five  months,  from  the  4th  of  June  to  the  to''fujts"v« 
14th  of  November,)  "  no  fuits  againfl  members,  or  their  fervants,  afterwards 
*'  (hould  be  proceeded  in,  in  any  court  of  law  ;  and  if  they  were,  ''""'t^'^  ^y 
"  that  a  letter  fhould  ifi'ue,   under  the  Speaker's  hand,  for  the  j^w.^ 
"  party's  relief  therein,  as  if  the  parliament  was  fitting;  and  the  c.  3.  to  an 
*'  party  refufing  to  obey  it  to  be  cenfured  at  the  next  accefs."  '^'}°^^'^- 
And  a  fimuar  reiolution  was  about  the  lame  time  come  to  by  the 
Lords.     For  upon  the  2d  of  June  1621,  the  Lords  confulted  the 
Judges  upon  this  quefllon  ;    and  they  having  anfwered,  on  the 
4th  of  June,  that  they  could  not  fatisfy  their  Lordfhips  of  any 
precedents  of  the  continuance  of  their  privileges,  during  all  the 
time  of  the  long   ceflation,   the  Lords  notwithilanding  refolve, 
"  That  they  do  know,  that  the   privileges  of  themfelves,  their 
"  fervants  and  followers,  do  continue,  notwithfl:anding  the  ad- 
*'  journment  of  the  parliament;  and  they  order  and  adjudge  the 
*'  lam.e  to  be  obferved  in  all  points  accordingly." 

On  the  22d  of  January  1628,  Mr.  Rc//e  complained  of  goods  C-^)  The 
being   feized  by  an  officer  of  the  cufloms  for  dues;    and  this  beenpro^. 
complaint   Vv'as   immediately  referred   to   the   confideration  of  a  rogued  from 
fele(fl  committee.    The  fubftance  of  the  cafe  was,  that  thefe  goods  ^^'^  ^^^^  °^ 
were  feized  by  the  cuftomers,  or  thofe  who  had  a  leafe  of  the  ^othofoc- 
cuiloms,  for  refufmg  to  pay  the  duties  of  tonnage  and  poundage,  tober,  and 

which  then  fu'ihe'^ 


meiu  of  14. 

days. 
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prorogued  to  whicli  the  CommoiTs  had  not  yet  granted  to  tlie  king  ;  but  which 
t  eiot   o     ^i^g  kinGf,  as  appears  from  his  warrant  in  the  eicrhth  volume  of  the 

January.  _       o'  ri  o  _  _ 

When  king  Parliament.iry  Pliftory,  p.  311.  had  dircdled  to  be  levied  by  his 

Charles  the  Qwn  authority.     The  Houle,  on  the  report  from  the  grand  com- 

leiided  to'  Hiittee  upon  this  violation  of  their  privileges,   refolve,   i.  That 

prorogue  the  cvery  member  of  this  Houfe  is,  during  the  time  of  privilege  of 

parhament  parliament,  to  have  privilege  for  his  goods  and  efbate.     2d,  That 

z-ihof  July  ^^^^  3^^'^  °^  Ocloher  laft  was  within  tlie  privilege  of  parliament  {ci) ; 

1663,  to  the  and   3d,  That  Mr.  Rolle  ought  to  have  privilege  for   his  goods 

j6thof  feized  the  Qcth  of  October  laft,  the  ah  of  Janiiarv  laft,  or  at  any 

March  tol-        .  ^  i  >  :i  J  J  ^  J 

lowing,         ^in^e  fmce.J 

a  fpdce  of  eiglit  months,  he  faici  in  his  fp?exh  to  both  hou'es  of  parliament  upon  that  r,c:nfion, 
"  1  think  it  necelT.iry  to  make  this  a  fefllon,  that  io  the  current  ot  ju'lxe  may  run  the  two  next  lerms, 
"  without  any  ohftruition  by  piivliege  of  [Mrliament,  and  therefore  1  Ihall  prorogue  you  to  the  i6thday 
<•  of  March."     Lords'  Journ.  417. 

Trin.  8G.a.  In  the  cafe  of  Colonel  Pity  the  parliament  was  prorogued 
inB.R.Coi.  i(^  ^pril  1734,  diflblved  the  17th,  and  the  new  writs  bore  tefte 
^iS'tra.  9S5.  the  18th  follov/ing,  and  the  defendant  Pity  who  was  a  member  of 
Fortefc.  that  parliament,  was  arrefted  on  the  2oth  :  One  of  the  queftions 
Rep.  159.  jj^  j.]-j|g  ^.jjfg  was,  Wiiether  the  arreft  was  within  time  of  privilege  ? 
Barnard.  ^^'^^  it  was  determined  that  it  was,  although  the  defendant  had 
K.  B.  442.  lived  for  two  years  before  no  farther  diftant  from  London  than 
Com.  Rep.  Hammerfmith  ;  but  the  court  did  not  think  it  necefiary,  in  the  de- 
termination of  this  caufe,  to  afcertain  the  exadl  time  of  privilege 
members  of  the  Houfe  of  Commons  were  entitled  to  after  a 
diflblution  of  parliament. 
This  point,  [The  Only  ftatutory  declarations  of  the  duration  of  privilege 
though  left  In  any  inftances,  are  the  above  ftatute  of  12  b*  13  IV.  3.  c.  3. 
tTe'Sil''  ^"d  'he  4  G.  3.  c.  24.  ef  24  G.  3.  c.  37. ;  by  which  two  lait 
parliament,  ftatutcs  the  right  of  members  to  fend  their  letters  free  from 
is  in  Ireland  poftage,  IS  afcertaiued  to  continue,  during  the  fitting  of  parliament, 
b"aTia"ute  ^"'^^^  Within  forty  days  before,  and  forty  days  after  any  fummons  or 
oftheiegif-  prorogation  of  the  fan-e.] 

lature  of  that  country,  viz.  3  E.  4.  c.  i.  and  limited  to  forty  days  before,  and  forty  days  after  the 
conclufion  of  the  parliament. 

5.  How  Privilege  Is  to  be  claimed  and  taken  Advantage  of. 

Daif.  16.  It  feems,  tliat  formerly  the  ufual  and  indeed  necefTary  way  of 

^36  2.V4.'  taking  advantage  of  privilege,  was  to  plead  the  fame,  or  to  bring 

^-,3.  a  writ  of  privilege ;  and  that  applications  in  other  manner,  or  evea 

[But  r>  by  motion  in  court,  were  held  infufficient. 

early  as  the 

'!4th  of  H.  8  Ferrers,  a  member  in  execution,  was  delivered  by  tlie  ferjeant  without  any  other  warrant 
than  his  mace,  even  though  the  Lord  Cbance'lour  ordered  a  wr/"t  of  privilege.  HoUing.  Chron.  1  Hatf. 
Prec.  53.     Dyer,  6".  a.     But  qu.  of  this  cafe,  &"  'vldc  infra. '^ 

Noy,  S3.  As,  where  the  defendant  being  a  burgefa  of  parliament  brouglvt 

ito.^''^  '  ^  ('^)  ^^t'^r  ^I'O'^  the  iSpeaker  to  the  King's  Bench,  to  ftay,   ilfc' 

Hodges V.  it  was  difallowed  by  the  court;  for,  as  tlie  book  fays,  it  ought  to 

Moor.  have  been  a  writ  of  privilege  :  and  In  this  cafe  it  was  faid,  that 

ifoufe^ot^''  when  Thorpe  was.  ^Speaker,  he  had  a  general  fupcrfidens.  for  all 

toc:ir.'j.nr,  "                                       actioUR 


anions  agalnfl:  him;  and  this  was  held  ill,  for  he  ought  to  have  ift  June 
had  a  Tp:inicu\7ir  fuperjideas  for  tach  acSlIon.  i€>zi,fujf>rf. 

A  perron  chorea  to  ferve  in  parliament  fhall  not  have  privilege  Sid.  42. 
before  the  day  of  feflion  ;  for  there  is  no  clerk  of  parliament  to  \l'^^'  ^^^' 
certify,  and  the  court  will  not  admit  affidavits  in  that  cafe;  he  T!Riym.''' 
ought  to  fue  his  writ  of  privilege  in  Chancery,  on  the  return  of  ^^*    Sep 
his  eledion.  „       .       ,  „  ^°'}'^^: 

Rep.  16;.  and  the  cafes  fupra. 

Lord  Banbury  was  indifled  of  murder  by  the  name  of  Charles  2  Stra.  989. 
Kmllysy  Efq.  and  he  pleaded  in  abatement,  that  by  letters  patent  *|^''"*^-5°9- 
K.  Car,  I.  created  his  grandfather  Earl  of  Banbury,  and  fo  (hewed  skin.  336. 
the  defcent  to  him,   and  prayed   judgment  of  the   indidlment,  pJ-  2- 
becaufe  he  was  not  named  earl.     The  Attorney-General  replied,  ^"j^'["  ^97' 
that  upon  his  petition  to  tlie  Houfe  of  Lords  to  be  tried  by  his  Ld.  Raym.' 
peers,  the  Lords  difmified  his  petition,  and  difal.lowed  his  peerage,   ^o.  s.  c, 
t^c.  and  upon  demurrer,  the  replication  was  held  to  be  nauglit,  and'oueenv 
and  the  plea  good,  and  the  iudi£lment  abated.     In  this  cafe  the  Knoiys 
following  points  were  determined  :   ly?.  That  it  was  not  necelTary  ^'^  '■o'"'^ 
for  the  defendant  in  his  plea  to  aver  that  Banbury  was  within  any  Trin"Tw 
county  in   England  \  for  that  in  reality  there  is  not  any  neceffity  &ivi.  in 
that  he  fhould  be  created  of  anyplace.     2^/)',  That  it  was  not  ^•^• 
neceflary  for  the  defendant  to  aver  that  he  was  umts  porlum  regni 
j^ngliaj  for  whatever  is  done   under  the  great  feal  of  England, 
ought  to  bear  relation  to  England-,  and  to  fuppofe  him  a  Peer  of 
Ireland,  is  a  foreign  intenchnent,  and  ought  to  be  ixjecled.     ^dly. 
That  the  conclufion  of  his  plea,  t3  hoc  parntus  ejl  vcrijicare  imde 
ex  quoy  without  prout  paid  per  rcccrduniy  or  producing  a  writ  to 
certify  that  he  was  an  Earl,  wns  fufficient  {a) ;  though  baron  or  (")  --  ^ff. 
not  baron  is  regularly  to  be  tried  by  the  record  of  his  having  fat  ^fl-.-Jo, 
in  parliament :  but  herein  the  court  took  a  difference  between  a  3  s  h.  5. 
creation  by  writ,  and  that  by  patent ;  and  held,  that  in  the  latter  56. 
c;afe  his  fittmg  or  not  fittmg  m  parliament  was  not  material,  as  gCo. -u 
his  creation  was  by  patent,  which  gave  him  all  the  privileges  of  a  F.  N.B. 
peer,  though  he  had  never  fat  in  parliament :  befides,  his  plea  ^^^j^.    o 
dpes  not  barely  confift  of  matter  of  record,  but  the  defcents  are  crTc'ar  ^' 
matter?  of  {b)  faft  which  might  be  traverfed,  and  tried  by  a  jury    205. 
Athlvy  It  was  held,  that  the  replication  did  not  avoid  the  defendant's  (f:-  ^  ^""'^^ 

ri-  ii_jri  peerage 

plea,  nor  was  he  concluded  from  his  peerage  by  the  order  ot  the  infome 
Houfe  of  Lords :   i//,  Becaufe  in  an  original  caufe  the  Lords  have  cafes  fliall 
no  jurifdiaion,  nor  is  there  any  precedent  of  their  having  ever  ^^^^^^JJ^^^ 
determined  a  right  of  peerage  without  a  previous  petition  to  the  where  a* 
king,  who  is  the  fountain  of  honour,  and  the  king's  reference  to  dachcfs  is 
them.     2^/)',  That  this  difmidion  can  amount  to  no  more  than  an  rnaTria^l*''^ 
ordinance    of  one  part   of   the   legiflature,   and    fuch  ordinance  c  Co.  55. 
cannot   dived  the  party  of  that  in  which  he  hath  a  freehold 
and  inheritance,  and  in  whofe  aclvice  and  fervices  the  king  and 
commonwealth  are  interefted.      'i^dly.  That  this  difmiffion  does 
not  amount  to  a  judgment  of  p^arlFamcnt,  and  therefore  cannot  be 
pleaded  in  bar  to  the  defendant, 

A  bill  of  Middkfex  was  iffued  out  of  B.  R.  by  an  attorney  of  ^^^l'^^^^: 
the  court,  againll'lhe  Countefs  of  //,  which  was  difcharged  by  Hu"ruing-°* 
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he  had  been 
taken  by 
procefs  out 
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fiipeyfedeas  without  pleading ;  becaufe  It  appeared  by  the  record 
that  flie  was  a  peerefs,  and  the  attorney  committed  for  fuing  out 
the  procefs. 

A  motion  was  made  in  the  behalf  of  the  Lord  Banbury  for  a 
Juperfedeas  to  a  latitat  which  was  iflued  out  of  the  court  of  B.  R. 
againft  him,  and  on  which  he  had  been  taken  ;  and  to  induce  the 
court  to  grant  it,  they  offered  to  produce  an  exemplification  of 
the  judgment  in  the  indi<ftment  in  this  court  againft  my  Lord,  and 
the  letters  patent  of  creation,  and  an  affidavit  that  my  Lord  was 
the  fame  perfon  in  the  record  of  the  judgment ;  and  it  was  alfo 
pretended,  that  if  my  Lord  fhould  put  in  bail  he  would  be  eftopped 
to  plead  his  peerage.  But  the  court  denied  the  motion,  and  the 
Ch.  J.  faid,  that  they  could  not  take  notice  that  this  Charles  Knollys 
is  Earl  of  Banbury ;  that  there  was  a  difference  between  this  cafe 
and  the  cafe  of  a  peer  that  had  fat  in  the  Houfe  of  Lords.  If 
my  Lord  had  been  ever  fummoned  to  parliament  and  had  a  writ 
to  fhew,  and  there  were  no  difpute  about  the  identity  of  the 
perfon,  it  would  have  been  reafonable  to  have  granted  a  fuper^ 
Jedeas  \  but  in  this  cafe  of  a  lord  who  has  never  fat,  they  could 
not  do  it  •,  for  they  could  not  try  peerage  on  a  motion,  but  his 
Lordfhip  might  plead  it,   and  pray  Vifuperfedcas. 

Villars  was  arrefted  as  J.  Villars^  Armiger,  and  pretended  him- 
felf  to  be  Earl  of  Buckingham ;  and  upon  a  motion,  the  queftion 
was,  How  he  {hould  put  in  bail  fo  as  not  to  eftop  himfelf .''  ^ 
per  cur.  he  need  not  join  in  the  recognizance,  and  then  there  is 
nothing  to  eftop  him  ;  for  the  a6l  of  others  cannot  conclude 
him. 

If  a  biftiop  has  occafion  to  plead  to  the  jurifdiftion  of  a  court, 
he  muft  plead  that  he  is  unus  de  paribus  hujus  regni  Anglia  ;  for  he 
has  no  patent  to  produce  in  teftimony  of  his  peerage,  but  is  only 
a  peer  ratione  baronize,  which  he  holds  injure  ecclejix  :  other  wife,  of 
a  temporal  peer. 

In  the  cafe  of  Colonel  Pit  who  was  arrefted  two  days  after  the 
diffolution  of  that  parliament  of  which  he  was  a  member,  and 
which  was  held  to  be  within  time  of  privilege,  the  queftion  of  the 
grcuteft  difficulty  was,  How  he  fliould  be  relieved,  and  whether 
he  could  not  be  difcharged  on  motion  without  bringing  his  writ 
of  privilege  .''  And  It  was  held  by  ten  judges,  that  though  a  writ 
of  privilege  was  heretofore  held  a  fure  and  legal  remedy,  that 
notwithftanding,  and  efpecially  fmce  the  ftatute  12  ^3'  13  JV.  3. 
c.  3.  which  exprefsly  provides,  that  no  perfon  entitled,  &c.  fliall 
be  arrefted  during  time  of  privilege,  that  he  might  be  difcharged 
on  motion-,  for  the  judges  are  to  take  notice  of  every  aQ  of 
parliament,  and  to  take  care  that  they  be  duly  executed  ;  and  this 
method  was  fmce  the  making  of  the  above-mentioned  ftatute 
thought  more  advifable  by  the  judges  than  a  plea  or  writ  of 
privilege,  as  the  a£l  does  not  make  the  procefs  void,  but  only 
avoidable ;  and  as  there  could  be  no  plea  to  a  procefs  for  irregu- 
larity which  is  aided  by  the  appearance  of  the  party.  And  this 
cafe  was  compared  to  an  arreft  of  an  ambaffador's  fcrvant  contrary 
to  the  7  Ar.n,  r.  12.  §  3.  and  to  an  arreft  on  a  Sunday  againft  the 
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ftatute  29  Car.  c.  7.  and  to  other  cafes  of  privilege,  as  when  a  King's 
juror  or  witnefs,  or  the  plaintiff  himfelf,  is  arrefted  in  going  to  Bench,  the 
or  returning  from  the  court;    who   are    all    difcharged    upon  common 

motion.  Pleas  refufed  to  interfere,  and  remanded  him.     Button  v.  Pit,  Barnes,  199- j 

6.  What  fhall  be  deemed  a  Breach  of  Privilege. 

The  privilege,  order,  or  cuftom  of  parliament,  either  of  the  13  Co.  63, 
Upper  Houfe  or  Houfe  of  Commons,  belongs  to  the  determination  ^'j:"  /'"'^"^ 
or  decifion  only  of  the  court  of  parliament  j  fo  that  they  are  the  cro.  Car." 
proper  judges  of  all  breaches  of  privilege,  of  which  the  courts  of  181.604, 
Wejlininjler  only  take  notice  incidently. 

And  accordingly  in  the  cafe  of  Fatty  and  others  who  were  aLd.Rsym'.. 

committed  to  Neiugate  for  a  breach  of  privilege  in  commencing  nV°^A 

1  r         •  r  •  1  •    n      1      1  n    i  i      ^  "'^  Queen 

and  prolecutmg  actions  at  common  law  agamit  the  late  conltable  v.  Paty. 

of  (fl)  Ailejhury^  the  court  of  K,  B.  by  the  opinions  of  three  judges  («)  See  the 

agauift  Holt  Ch.  J.   refufed  to  relieve   or  difcharge  them  on  a  cafe  of  aA- 

haheas  corpus^   this  being  a  parliamentary  matter  in  which  the  ^^^'^^j  .''^* 

Houfe  of  Commons  are  the  fole  judges.  aLd.Raym. 

938.  I  Salk.  19. 

So,  in  the  cafe  of  one  Ferrers ^  the  fheriff  was  committed  for  Dyer,  6  r. 
detaining  a  member  in  execution.  [Before  this 

*'  cafe  of 

Ferrers,  the  Houfe,  if  in  truth  the  privilege  of  parliament  extended  to  pcrfons  in  execution,  had  been 
very  tender  in  their  mode  of  exerting  it.  It  had  indeed  been  the  praftice  to  releafe  members  in  confine- 
ment in  execution,  but  this  had  not  been  done  by  any  immediate  authority  of  the  Houfe  itfelf,  or  even  by 
writ  of  privilege,  but  by  petition  by  the  Commons  to  the  king,  and  a  fpecial  adt  of  parliament  for  tliaC 
purpofe,  an  aft  being  fuppofed  to  be  necedary  as  well  to  proteft  the  gaoler  from  an  adlion  for  the  el'cape, 
as  to  fecure  the  debt  of  the  creditor,  who  would  otherwife  have  loft  his  right  to  a  new  execution.  See 
the  cafes  of  Lark,  Rot.  Pari.  8  H.  6.  No.  57.  of  Clark,  Rot.  Pari.  39  H.  6.  No.  q.  and  of  Hyde, 
Rot  Pari.  18  E.  4.  No.  55.  There  can  be  no  doubt,  however,  of  the  exi/lence  of  fuch  privilege  ac 
prefentj  as  the  ftat.  i  Ja.  1.  c.  13.  which  is  a  general  law  pafl'ed  for  the  purpofe  of  obviating  in  all  cafes  the 
difficulties  which  were  theobjeds  of  theabove-meationed  fpecial  afts,  exprel'sly  provides,  '<  That  nothir.g 
"  therein  contained  fhall  extend  to  the  dimini/hing  of  any  punifhment,  to  be  thereafter  by  cenfure  in  par- 
"  liament  inflifted  upon  any  perfon  which  thereafter  Ihould  make,  or  procure  to  be  made^  any  fuch  srreft 
"  as  is  aforefaid,"  that  is,  any  arreft  in  execution  ;  and  is  therefore  a  parliamentary  declaration,  that, 
during  the  privilege  of  parliament,  it  is  not  lawlul  to  aneft,  even  i-.  execution,  any  member  of  either 
houfe  of  parliament.  V/e  cannot  help  remarking  with  what  a  high  hand  the  privilege  was  aflerteJ  ia 
Ferrers's  cafe  ;  for  though,  as  we  have  before  mentioned,  it  had  not  been  the  pradlice  in  any  preceding 
time,  to  releafe  members  in  execution  wirhout  a  fpecial  a£t  of  pailiament,  yet  it  appears,  that  Ferrers 
was  delivered  by  the  feijeant,  without  any  other  warrant  than  his  mace,  even  though  a  writ  of  privilege 
was  offered  by  the  Lord  Chanceliour  ;  that  the  psrfons  who  oppofed  the  delivery  were  imprifoned  by  the 
Houfe  of  Commons,  fome  in  the  Tower,  and  fome  in  Newgate  ;  and  the  creditor  himfelf,  who 
procured  the  arreft,  was  alf'^  committed  for  the  contempt  of  the  privilege  of  parliament.  And  thefe 
powers,  according  to  Hollinghead,  were  admi-ted  by  all  the  judges  of  England  to  be  legal.  Hoilingb. 
Chron.  and  i  Hatf  Prec.  5-;.  Dyer  too,  in  his  argument  as  counfelin  Trewynnard's  caf:,  (Dy.  61.  a.) 
cites  the  cafe  of  Ferrers,  to  fhew  what  the  law  was  in  this  refpedt ;  but,  when  in  a  fubfequent  cafe  he  was 
delivering  his  opinion  as  judge,  he  faid,  "  If  a  man  be  condemned  in  debt  or  trefpafs,  and  be  elefled  a 
"  member  of  parliament,  and  then  be  taken  in  execution,  he  cannot  have  the  privilege  of  parliament  j 
"  and  fo  it  was  holden  by  the  fages  of  the  law  in  the  cafe  of  Ferrers,  in  the  time  of  H.  8.  And  though 
«  privilege  was  at  that  timj  allowed,  Cco/ftf?  «;«asjr//?."  Moor,  57.  pi.  153.  VVe  may  add,  that  even 
fince  the  ftat.  of  1  Ja.  i.  c.  13.  no  inf^ance  occurs  where  any  perfon  entliled  to  piivilege,  if  in  cuftody 
in  execution,  hath  been  delivered  by  any  other  mode,  than  by  virtue  of  a  writ  of  privilege,  or  by  a  writ  d 
habeat  corpus,  iffued  in  obedience  to  a  warrant  under  the  Speaker's  hand,  fome  formal  procefs  being 
deemed  neceflary  to  give  the  adl  iti  full  operation.  See  Sir  Thomas  Shirley's  cafe,  5  Pari.  Hilt.  1 13. 
.  and  1  Half.  Prec.  155.] 

But,  where  in  ajfumpfit  the  defendant  pleaded   the  ftatute  of  Si--  George 
limitations,  and  the  plaintiff  replied  that  the  defendant  was  a  par-  e|,"'i°".'* 
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Mod.  145.    liamcht  man,  i^c.  the  plea  was  over-ruled;  becaufe  diie  may  did' 
zSaik.512.  2JJ  original  againfl;  a  parliament  man,  and  continue  it  dov/n  with- 
Shoyv.  go.     ^^^  ^"7  breach  of  privilege,  here  being  no  a6lual  moleftation  of 
Carik  137.    his  perfon  or  ellate ;  and  that  this  (liould  be  fo  is  of  abfolute 
iLd.Raym.  neceflity  in  order  to  lave  the  bar  of  the  llatute,  for  fuch  cafe  not 
'*    '    '  being  provided  by  an  exception,  the  plaintiff  would  be  barred  of 
his  action,  though  he  could  not  file  an  original. 
iLd.Raym.       So,  a  man  whilft  member  of  parliament  may  alien  his  ellate  by 
Hoh   cTl.  ^ine  with  proclamations;  and  a  perfon  who  has  a  right  maybe 
rleceflitated  to  commence  an  a£i:ion  to  fave  the  bar  that  would 
incur  againft  him  by  the  ftatute  of  4  H.  7.  c.  24. 
aLtl.Raym.       So,  one  may  commence  an  aclioh  againil  a  member  of  par- 
%11-^.^er      lianaent  that  is  executor. 

7.  Of  the  Proceedings  ia  Courts  by  and  againft  Perfons  entitled, 
to  Privilege  of  Parliament. 

By  the  ftatute  12  £2?  13  ?F.  3.  c.  3.  §  i.  it  Is  enabled,  "  That 
**  any  perfon  may  profecute  any  fult  in  any  of  his  Majefty's  courts 
**  at  WeJitniTifier  or  Chancery  or  Exchequer,  or  the  Duchy  Court 
*'  or  in  the  Court  of  Admiralty ;  and  in  all  caufes  matrimonial 
**  and  teftamentary  in  the  Court  of  Arches,  the  Prerdgative  Courts 
•*  of  Canterbun  and  Torh^  and  the  delegates,  and  all  courts  of 
*'  appeal^  againft  any  lord  of  parliamentj  or  any  of  the  knights, 
**  citizens,  and  burgefles  of  the  Houfe  of  Commons,  or  their 
"  fervants  or  any  other  perfon  entitled  to  privilege  of  parliament^ 
*'  at  any  time  immediately  after  the  dilTolution  or  prorogation  of 
*'  parliament,  until  a  new  parliament  fivall  meet,  or  the  fdme  be 
**  re-aflembled,  and  immediately  after  any  adjournment  of  both 
*'  Ploufes  for  above  fourteen  days  until  both  Houfcs  fliall  meet ; 
"  and  the  faid  courts  may,  after  fuch  difiblution,  prorogation,  or 
"  adjournment,  proceed  to  give  judgment,  and  to  make  final 
"  decrees  and  fentenees  thereupon ;  any  privilege  of  parliament 
*'  notwithftandlng. 

§  2.  "  Provided  that  this  acl  fliall  not  fubjedt  the  perfon  of 
*'  any  of  the  knights,  citizens,  and  burgefies,  or  any  other  perfon 
**  entitled  to  privilege  of  parliament,  to  be  arrefted  during  the 
**  time  of  privilege  ;  neverthelefs  if  any  perfon  have  caufe  of 
**  a£lion  or  complaint  againft  any  peer,  fuch  perfon  after  fuch 
**  diflblution,  prorogation,  or  adjournment  as  aforefaid,  or  before 
*'  any  feffions  of  parliament,  may  have  fuch  procefs  out  of  his 
*'  Majefty  courts  of  King's  Bench,  Common  Pleas  and  Exchequer 
*'  againft  fuch  peer  as  he  might  have  had  out  of  time  of  privilege ; 
**  and  if  any  perfon  have  caufe  of  adlion  againft  any  of  the 
•'  knights,  citizens,  or  burgefles,  or  any  other  perfon  entitled  to 
**  privilege  of  parliament,  after  any  diflblution,  prorogation,  or 
*'  iuch  adjournment,  ^c.  fuch  perfon  may  profecute  fuch  knight, 
**  citizen,  or  burgefs,  or  other  perfon  entitled  to  privilege,  in  his 
<*  Majefty's  courts  of  K.  B.  C.  P,  and  Exchequer,  by  fummon^ 
•*  arid  diftrefs  Infinite,  or  by  original  bill  and  fummons,  aftach- 
**  ment  and  diftrefs  infinite,  which  the  faid  refpeftlve  courts  are 
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*'  empowered  to  ilfue,  until  they  enter  a  common  appearance,  ol: 
**  file  common  ball ;  and  any  perlon  having  caul'e  of  fult  or 
**  complaint  may,  in  the  times  aforefaid,  exhibit  any  bill  or 
'*  complaint  againft  any  peer,  or  againft  any  of  the  faid  knights, 
*'  citizens,  or  burgefles,  or  other  perfon  entitled  to  privilege,  in 
*'  the  Chancery,  Exchequer,  or  Duchy  Court,  and  proceed  there- 
*'  upon  by  letter  ox  fubpcsna  as  ufual ;  and  upon  leaving  a  copy  of 
*'  the  bill  with  the  defendant,  or  at  his  laft  place  of  abode,  may 
'•  proceed  thereon,  and  for  want  of  an  appearance  or  anfwer,  cr 
**  for  non-performance  of  any  order  or  decree,  may  fequeftet  the 
"  eftate  of  the  party,  as  is  ufed  where  the  defendant  is  a  peer, 
**  but  ihall  not  arreft  the  body  of  any  of  the  faid  knights,  citizens 
*'  and  burgefles,  or  other  privileged  perfon,  during  the  continuance 
**  of  privilege  of  parliament." 

And  §  3.  "  Where  any  plaintiff"  fliall  by  reafon  of  privilege  of 
*'  parliament  be  (laid  from  profecuting  any  fuit  commenced, 
*'  fuch  plaintifi  fiiall  not  be  barred  by  any  flatute  of  limitation,  ot 
**  nonfuited,  difmiffed,  or  his  fuit  difcontinued  for  want  of  pro- 
*'  fecution,  but  (liall  upon  the  rifing  of  the  parliament  be  at  liberty 
*'  to  proceed." 

And  §  4.  *'  No  fuit  or  proceeding  in  law  or  equity  againft  the 
*'  king's  original  and  immediate  debtor,  for  the  recovery  of  any 
"  debt  originally  and  immediately  due  to  his  MajePcy,  or  againft 
"  any  perfon  liable  to  render  an  account  to  his  Majelly,  for  any 
**  part  of  his  revenues,  or  other  original  or  immediate  duty,  or 
**  the  execution  of  any  fuch  procefs,  (hall  be  impeached  or  delayed 
*'  by  privilege  of  parliament ;  yet  lb  th;it  the  perfon  of  fueh 
*'  debtor  or  accountant,  being  a  peer,  (liall  not  be  liable  to  be 
"  arrelled,  ox  being  a  member  of  the  Houfe  of  Commons,  fli^li 
*'  not,  during  the  continuance  of  privilege,  be  arrefted  by  any 
•'  fuch  proceedings." 

§  5.  "  This  ac^  fhall  not  give  any  jurifdiftlon  to  any  court  to 
**  hold  plea  of  any  real  or  mixed  a6lion  in  other  manner  than  fuch 
"  court  might  have  done  before." 

[By  the  2  ^  3  ^//.vc',  c.  t8.  An  aft  for  the  further  ex- 
planation and  regulation  of  privilege  of  parliament,  in  relation  to 
perfons  in  pubHck  offices,  it  is  enacted,  "  That  any  action  or  fuit 
"  may  be  commenced  or  profecuted  againft  any  officer  or  perfoti 
«'  entrufted  or  em.ployed  in  the  revenue,  lf>c.  for  any  forfeiture^ 
"  mifdemeanour,  or  breach  of  truft,  ^c.  and  fliall  not  be  Haiti 
«*  or  delayed  by  or  under  colour  or  pretence  of  any  privilege  of 
*<  parliament,  although  fuch  officer  or  perfon  be  a  peer  of  the 
"  realm,  or  lord  of  parlianient,  or  one  of  the  knights,"  ^c. 

Provided,  "  That  nothing  therein  fliall  extend  to  fubjecSl  the 
"  perfon  of  fuch  officer,  being  a  peer  of  the  realm,  cr  lord  of 
"  parliament,  to  be  arrefted  or  imprifoned :  but  that  all  procefs 
*<  (hall  iiTue  againft  fuch  officer  or  perfon,  being  a  peer  of  the 
*«  realm,  or  lord  of  parliament,  as  (Iiould  have  ilTued  againft  him. 
*»  out  of  the  time  of  privilege  ;  nor  ffiall  extend  to  the  perfon  of 
«  fuch  officer,  being  a  knight,  citizen,  or  burgefs  of  the  Houfe  of 
«  CommonSi  to  be  arrefted  or  imprifoned,  during  the  time  of 
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*'  privilege  of  parliament ;  and  that  againft  fuch  officer  or  other 
•*  perfon,  being  a  knight,  citizen,  or  burgefs  of  the  Houfe  of 
*'  Commons,  entitled  to  privilege,  fiiall  be  ifTued  fummons  and 
**  diftrefles  infinite  ;  which  the  faid  refpedlive  courts  are  licreby 
**  empov^rered  to  ifTue  in  fuch  cafe,  until  the  party  fnall  appear 
**  upon  fuch  procefs,  according  to  the  courfe  of  fuch  refpeclive 
**  courts." 

The  a£l  of  12  y  13  W.  3.  c.  3.  reftraining  only  the  privilege 
of  parliament,  in  aiSlions  or  fuits  commenced  in  the  courts  therein 
fpecified,  by  the  11  G.  2.  c.  24.  in  amendment  of  the  a£l  of 
King  William,  it  is  enafted,  *'  That  any  perfon  and  perfons  fliall 
"  and  may  commence  and  profecute,  in  Great  Britain  or  Ireland, 
"  any  action  or  fuit  in  any  court  of  Record,  or  court  of  Equity, 
"  or  court  of  Admiralty,  and  in  all  caufes  matrimonial  and 
**  teftamentafy,  in  any  court  having  cognizance  of  caufes  matri- 
*'  monial  and  teftamentary,  againfi  any  peer  or  lord  of  parliament 
*<  of  Great  Britain,  or  againft  any  of  the  knights,  citizens,  and 
**  burgefies  of  the  Hottfe  of  Commons  of  Great  Britain,  for  the  time 
**  being,  or  againft  them  and  any  of  their  menial  and  other  fer- 
"  vants,  or  any  other  perfon  entitled  to  the  privilege  of  the  par- 
**  liament  of  Great  Britain,  at  any  time  from  and  immediately 
*'  after  the  difTolution  or  prorogation  of  any  parliament,  until  a 
**  new  parliament  ftiall  meet,  or  the  fame  be  re-aflembled ;  and 
*'  from  and  immediately  after  any  adjournment  of  both  Houfes 
**  of  Parliament,  for  above  the  fpace  o{  fourteen  days,  until  both 
*«  Houfes  fliall  meet  or  re-aflemble ;  and  the  faid  refpe£live 
"  courts  may  proceed,"  ^c. 

Provided,  "  That  the  faid  z€t  (hall  not  extend  to  fubje£l  the 
**  perfon  of  any  knight,  ^c.  to  be  arrefted  during  the  time  of 
*'  privilege.  And  §  2.  authorifes  pi'oceeding  as  above  in  any 
**  of  the  courts  of  great  feffions  in  Wales,  courts  of  feffion  in  the 
'<  counties  palatine  of  Chefter,  Lancafter,  and  Durham  ;  the  courts  of 
*«  Kings  Bench,  Common  Pleas,  and  Exchequer,  in  Ireland,  after 
*'  any  fuch  diflblution,  bfc.  And  the  court  of  Chancery  in  Ireland^ 
**  and  equity  of  Exchequer,  are  authorifed  to  proceed  in  like 
**  manner  as  the  court  of  Chancery,  and  equity  court  of  Exchequer 
"  in  England  may,  againft  any  peer,  knight,  &c.  after  fuch 
«  diffolution,"  l5c. 

§  3.  faves  the  ftatute  of  limitations  in  like  manner  as  the  2,€i 
of  King  Williain. 

And  by  §  4.  No  a£lion  or  fuit  commenced  againft  the  hinges 
debtor,  &c.  to  be  ftaid  in  any  court  in  England  or  Ireland  [as  by 
§  4.  in  the  a£l  of  King  Williain. 

And  laftly,  by  the  fat.  10  G.  3.  c.  50.  The  preamble  of  which 
ftates,  that  the  atSls  already  in  being  are  infufficient  to  obviate  the 
inconveniences  arifmg  from  delay  of  fuits,  by  reafon  of  the 
privilege  of  parliament,  it  is  enabled,  '*  That  any  perfon  or  per- 
•*  fons  fliall  and  may,  at  any  time,  commence  and  profecute  any 
**  aclTtion  or  fuit,  in  any  court  of  Record,  or  court  of  Equity,  or  of 
*'  Admiralty ;  and  in  all  caufes  matrimonial  and  teftamentary,  in 
*'  any  court  having  cognizance  of  caufes  matrimonial  and  tefta- 
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*^  mentary,  agalnft  any  peer,  or  lord  of  parliament  of  Great 
**  Britain ;  or  againft  any  of  the  knights,  citizens,  or  burgefles, 
**  and  the  commiflioners  for  (hires  and  burghs  of  the  Houfe  of 
"  Commons  of  Great  Britawy  for  the  time  being ;  or  againft  their 
**  or  any  of  their  menial  or  any  other  fervants,  or  any  other 
"  perfon  entitled  to  the  privilege  of  parliament  of  Great  Britain ; 
"  and  no  fuch  adlion,  fuit,  or  any  other  procefs  or  proceeding 
**  thereupon,  (hall,  at  any  time,  be  impeached,  ftaid,  or  de- 
**  layed,  by  or  under  colour  or  pretence  of  any  privilege  of 
**  parliament." 

2.  Provided,  that  "  Nothing  in  this  a£t  fhall  extend  to  fubje^t 
■"  the  perfon  of  any  of  the  knights,  citizens,  and  burgefles,  or  the 

**  commiffioners,  iffc.  for  the  time  being,  to  be  arrefted  or  ini- 
**  prifoned  upon  any  fuch  fuit  or  proceedings." 

3.  And  whereas  the  procefs  by  dijlritigas  is  dilatory  and  ex- 
penfive ;  For  remedy  thereof,  be  it  enabled,  "  That  the  court  out 
**  of  which  the  writ  proceeds,  may  order  the  IfTues  levied,  from 
**  time  to  time,  to  be  fold  -,  and  the  money  arifing  thereby  to  be 
*'  applied  to  pay  fuch  cofts  to  the  plaintiff  as  the  faid  court  (hall 
*'  think  juft,  under  all  the  circumftances,  to  order;  and  the  fur- 
**  plus  to  be  retained  until  the  defendant  fhall  have  appeared,  or 
"  other  purpofe  of  the  writ  be  anfwered." 

4.  Provided  always,  when  the  purpofe  of  the  writ  is  anfwered, 
that  then  the  faid  ilTues  ftiall  be  returned  j  or  if  fold,  what  fliall 
remain  of  the  money  arifing  by  fuch  fale,  fhall  be  repaid  to  the 
party  diftrained  upon. 

5.  And  it  is  further  enafled,  "  That  obedience  may  be  en- 
**  forced  to  any  rule  of  his  Majefty's  courts  of  King^s  Bench, 
*'  Common  Pleas,  or  Exchequer,  againft  any  perfon  entitled  to 
"  privilege  of  parliament,  by  diftrefs  infinite,  in  cafe  any  perfon 
*'  Or  perfons,  entitled  to  the  benefit  of  fuch  rule,  fhall  choofe 
*'  to  proceed  in  that  way :  and  the  iaft  claufe  extends  them  to 
«  Scot/and"} 

It  has  been  always  held,  that  a  peer  Is  to  put  In  his  anfwer  to  («)  The 
a  bill  in  equity,  on  his  (a)  honour  only,  and  not  on  his  oath ;  but  ^^^^^^^  \^]  * 
when  he  is  (l?)  examined  as  a  witnefs,  he  muft  be  fworn.  foUed  by 

the  Houfe  of  Lords,  that  the  nobility  of  this  kingdom  are  of  ancient  right  to  anfwer  in  al!  courts  as  de- 
fendants, upon  proteftation  of  honour  only,  and  not  upon  the  common  oath.  W.  Jon.  155.  Fortefc. 
Rep.  395.         (3)  Dyer,  314.     Jon.  153.     a  Mod.  99.     3  Keb.  631. 

Alfo,  If  a  peer  is  by  order  of  court  to  be  examined  on  Interro-  aSailcjij. 
eatories,  or  to  make  an  affidavit,  the  fame  muft  bs  on  oath.  fef  Freem. 

o  '  '  42.2. 

pi.  566.  "vids  Proced.  Chan.  92. 

As,  where  the  Lord  Stourton  brought  a  bill  againft  Sir  Thomas  i  P.  Wms. 
Meers  to  compel  him  to  a  fpecific  performance  of  articles  for  the  ^'stik'  -u  * 
purchafing  of  Lord  Stourion's  eftate,  Sir  Thomas  in  his  defence  s,  c.  '  ^ 
infifted,  that  there  were  defe£ls  in  Lord  Stourton's  title  to  the  sirThomss 
eftate  ;  and  it  being  ordered  that  Lord  Stourton  fliould  be  examined  ^""J^^, 
on  interrogatories  touching  his  faid  title,  it  was  obje£led,  that  ton. 
Lord  Stourton^  being  a  peer  of  the  realm,  ought  to  anfwer  upon 
tonour  only  j  but  it  was  ruled    by  Lord  Harcourt,  that  though 
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privilege  of  peerage  did  allow  a  peer  to  put  Iri  his  anfwer  upcw 
honour  only,  yet  this  was  reftrained  to  an  anfwer ;  and  that  as  to 
all  affidavits,  or  where  a  peer  is  examined  as  a  witnefs,  he  muft 
be  upon  his  oath ;  and  that  this  examination  upon  interrogatories, 
being  in  a  caufe  wherein  his  Lordlhip  was  plaintiff,  to  enforce  the 
execution  of  an  agreement,  as  his  Lordfhip  would  have  equity,  fo 
he  fhould  do  equity,  and  allow  the  other  fide  the  benefit  of  a  dif- 
covery,  and  that  in  a  legal  manner ;  and  accordingly  ordered  Lord 
Stourton  to  put  in  his  examination  on  oath. 

It  hath  been  held,  that  though  a  court  of  Equity  will  not 
proceed  againft  a  member  that  has  privilege  of  parliament,  yet  if 
a  parliament-man  fues  at  law,  and  a  bill  is  brought  here  to  be 
relieved  againft  that  a£lion,  the  court  will  make  an  order  to  ftay 
proceedings  at  law  till  anfwer  or  further  order. 

R.  T.  being  chofen  a  burgefs  for  Buchinghamf  and  having  a 
trial  at  bar  to  be  had  on  Tuefday  before  the  fitting  of  the  par- 
liament, moved  to  have  his  privilege  allowed  him ;  but  was 
denied  in  regard  the  parliament  was  not  fitting  nor  to  fit  till 
after  the  trial  had. 

It  hath  been  held,  that  in  an  a£lIon  founded  on  the  above- 
mentioned  ftatute  12  ^  13  W.  3.  c.  13.  the  defendant  fliall  have 
an  imparlance  ;  and  it  was  faid  in  this  cafe,  that  the  pra£lice  is  to 
file  a  bill  in  nature  of  a  fpecial  capias  againft  the  defendant,  and 
then  to  fummon  him  ;  and  if  he  appears  upon  fuch  fummons,  the 
plaintiff  may  declare  againft  him,  as  in  ciijlodia  marefcalH. 

Peers  are  entitled  to  a  letter  miffive,  which  method  was  in- 
troduced upon  a  prefumption  that  peers  would  pay  obedience  to 
the  Chancellour's  letter  j  and  is  founded  on  that  refpeft  that  is  due. 
to  the  peerage. 

If  the  lord  doth  not  appear  upon  the  letter,  zfubpoena  on  motion 
is  awarded  againft  him  j  becaufe  no  fubfequent  procefs  can  be 
awarded  but  upon  a  contempt  to  the  great  feal  j  and  the  Chan- 
cellor's letter  is  only  ex  gratia. 

If,  on  the  fervice  of  the  fuhpcetiay  the  peer  dotli  not  appear,  or 
if  he  appears  and  docs  not  put  in  his  anfwer,  no  attachment  can 
be  awarded  againft  him,  becaufe  his  perfon  cannot  be  imprifoncd  y 
but  the  proceedings  muft  be  by  fequeftration,  unlefs  caufe,  ^c, 
and  this  is  regularly  made  out,  upon  affidavit  made  of  the  fervice 
of  the  letter  and  the  fubpcena,  though  fometimes  it  is  moved  for 
without,  fince  the  peer  may  (hew  want  of  fervice  at  the  day 
afiigned  to  (hew  caufe  why  the  fequeftration  Ihould  not  iffue  ;- 
and  this  order  for  a  fequeftration  is  never  made  abfolute  without 
an  affidavit  of  the  fervice  of  the  order  to  ffiew  caufe,  and  a  certi- 
ficate of  no  caufe  ftiewn. 

A  bill  being  filed  againft  a  peer  or  peerefs,  the  firft  applicatldn 
is  for  my  Lord  Chancellour's  letter  returnable  in  term-time  ;  or  it 
may  be  immediate^  if  the  peer  or  peerefs  lives  in  town  ;  but  in  this 
cafe  there  muft  be  an  affidavit,  that  the  original  letter  is  left  v/ith 
xht  peer  at  his  houfe,  with  a  copy  of  the  petition  as  anfwered ; 
and  therewith  alfo  Is  left  an  office-copy  of  the  bill  figned  by  the 
fix  clerk  j  for  if  the  bill  is  not  figned,  the  fervice  is  irregular. 

Thi3 


This  letter  is  only  a  comnliment,  and  no  procefs  to  found  pro- 
ceedings on  ;  fo  that  a  peer  may  appear  or  not,  as  he  pleafes ;  i£ 
he  fails,  a  fubposnn  iffues  againft  him,  and  his  time  for  appearing 
^nd  anfweting  being  out,  an  attachment  mud  be  adlualiy  fealed 
ilnd  entered  againft  him,  -though  never  executed,  to  ground  a 
fequeftration  upon.  It  is  a  motion  of  courfe  for  a  fequeftration 
upon  an  attachment  for  want  of  an  anfwer. 

The  peer  muft  be  perfonally  ferved  with  this  order,  and  he  hath 
eight  days  to  fhew  caufe  after  perfonal  fervice  of  the  order  j  if  no 
fcaufe,  the  order  is  abfolute  ;  but  if  the  fequeftration  is  for  want 
of  an  appearance,  and  he  appears,  the  plaintiff  muft  run  the  fame 
race  over  again  for  want  of  an  anfwer,  and  the  peer  muft  pray 
time  to  anfwer,  as  fuitors  do. 

The  proceeding  is  the  fame  againft  a  member  of  the  HoUfe  of  *  This  wa* 
Commons  :  there,  the  party  proceeds  by  way  of  fequeftration,  only  ^^^°I^ 
with  this  difference,  that  inftead  of  a  letter  there  is  always  a  c.  50.* which 
fubpoetia  fued  out;  and  when  a  caufe  either  againft  a  peer  or  a  ena<^s,Thac 
commoner  ftands  in  the  paper,  ind  is  called j  and  cannot  proceed  ^'Jl'^^td 
(privilege  being  in  *)  the  court  never  ftrikes  it  out  as  they  do  in  lay  proceed- 
Other  cafes  where  the  party  is  not  ready ;  but  they  let  it  ftand  over  '"§? »"  ^^w,^ 
from  one  term  to  another,  till  privilege  is  out,  and  never  put  the  ecdefiaiHcat 
party  to  fue  out  a  ntv4  fiihpceua  to  hear  judgment.  And  the  direc-  courts. 
lion  of  the  court  to  the  regiftrar  is  to  put  all  privileged  caufes 
(which  have  been  put  off  on  that  account)  the  very  firft  caufes  in 
the  paper  when  the  court  fits  after  privilege  is  out. 

A  fequeftration  was  granted,   unlefs  caufe,  againft  the  Lord  a  P.  Wmj. 
C/j^crr/ for  want  of  an  anfwer  j  he  afterwards  put  in  an  anfwer,  ^^S- 
which  being  reported  infufficient,  it  was  moved  for  a  fequeftration  Clifford's   '* 
abfolutely,  an  infufticient  anfwer  being  as  no  artfwer.   But  the  cafe, 
court  thought  it  a  hardfliip  in  the  cafe  of  a  peer  or  member  of  the 
Houfe  of  Commons,  that  a  fequeftration,  which  in  fome  refnecSls 
is  in  nature  of  an  execution,  ftiou!--^  be  the  firft  procefs  againft 
them  ;  and  therefore  allowed,  that  in  cafe  of  an  anfwer  which  is 
reported  infufticient,  the  plaintiff  is  to  move  again  de  novo.,  for  a 
fequeftration  n'lfi. 

fThe  caufe  (hewn  againft  an  order  nift  for  a  fequeftration  for  Butler  v. 
want  of  an  anfwer  from  a  member  of  the  floufe  of  Commons,  ^'^^^^^' 
was,  an  anfwer  come  in  ;  to  which  it  was  replied  on  the 
part  of  the  plaintiff",  that,  as  exceptions  were  taken,  it  was  no 
ianfwer,  and  therefore  the  order  ought  to  be  made  abiblute.  On 
the  other  hand  was  cited  the  above  cafe  of  l^ora  Clifford.  But  by 
Lord  Chancellour — If  there  is  a  fequeftration  «//7  for  want  of  an 
anfwer  againft  a  member  of  parliament,  and  he  puts  in  an  anfwer 
before  the  order  is  made  abfolute,  and  exceptions  are  taken  to  his 
anfwer,  the  court  ivill  enlarge  the  time  for  Jhewing  caufe  till  it 
{hall  appear  whether  the  anfwer  is  fufficient  or  no.  Mr.  Goldf- 
borough,  who  faid,  when  Lord  Clifford's  cafe  was  before  the  court, 
that  it  was  the  ftanding  rule  of  the  court  there  (hould  be  a  new 
fequeftration  nift  in  this  cafe,  was  a  good  officer,  but  yet  I  fliould 
think  what  I  have  mentioned  is  the  proper  medium.  But  his 
*"     ^  "  T 1  5;  Lordfhip 
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Lordfhip  at  prefent  allowed  the  caufe,  as  it  was  the  courfe  of  the 
court.] 
1  p.  Wmi.  It  was  moved  for  a  fequeflr^tion  ?////,  for  want  of  an  anfwer, 
53S-pl'^55'  againft  a  menial  fervant  of  a  peer  of  the  realm,  as  the  firft  procefs 
for  contempt,  in  the  fame  manner  as  in  the  cafe  of  the  peer  him- 
felf;  and  though  the  motion  was  granted  by  the  tVlafter  of  the 
Rolls,  yet  the  Regiftrar  refufed  to  draw  it  up  as  thinking  it  againft 
the  courfe  of  the  court  j  which  being  moved  again  before  the 
Lord Chancellour,  his  Lordfliip,  upon  reading  the  ftatute  12  ^13 
Jf^,  3.  c.  13.  likewife  granted  the  motion,  it  appearing  to  be  both 
within  the  meaning  and  words  of  the  ftatute  5  and  if  it  were  not 
fo,  as  it  was  plain  no  attachment  would  lie  againft  their  perfons, 
confequently,  there  would  be  no  remedy  againft  them,  and  they 
would  have  a  greater  privilege  than  their  lord,  if  the  procefs 
againft  fuch  menial  fervant  were  to  be  ^fubpcetia. 
Mtrtin  V.  [The  plaintiff,  in  an  a£l:ion  againft  a  member  of  parliament,  had 

Townfliend,  py-Qceeded  agreeably  to  the  a<St  of  10  G.  3.  c.  50.  and  had  obtained 
ayas. '  rules  for  felling  the  iffues  levied  upon  a  diJir'wgaSf  alias^  and 
pluries ;  and  alfo  a  rule  for  an  attachment  againft  the  (heriff :  but 
no  iffues  had  been  actually  levied,  and  at  length  defendant  ap- 
peared •,  whereupon  it  was  moved,  that  thefe  rules  fhould  all  bs 
difcharged.  For  as  no  ilTues  had  been  levied,  they  could  not  be 
fold ;  {vide  §  3.  of  the  ftatute  10  G.  3.  c.  50.]  and  as  the  de- 
fendant in  the  aftion  had  now  appeared,  the  end  and  purpofe  of 
the  writs  were  anfwered.  On  the  other  fide,  the  plaintiff  infifted 
on  the  cofts  of  ilTuing  the  writs,  before  the  rules  fhould  be  dif- 
charged. And  the  court  thought  that  reafonable ;  and  directed, 
that  on  payvient  of  cojls  the  rules  fliould  be  difcharged.  They  were 
of  opinion,  that  thefe  cofts  were  not  to  attend  the  event  of  the 
fuit,  but  were  to  be  paid  to  the  plaintiff  at  all  events,  whether  he 
fhould  finally  fuceeed  in  his  fuit  or  not. 
#«wp.  844.  In  Trinity  term,  18  George  3.  in  the  King's  Bench y  in  the  cafe 
of  Gofing  and  wfe  againfl  Lord  Vifcoiint  Weymouth,  the  queftion 
was,  whether  a  peer  could  be  fued  there  by  bill  of  privilege  ?  And 
adjudged  that  he  might.     The  cafe  was  this  : 

The  plaintiffs  commenced  an  action  againft  the  Lord  Weymouth, 
hy  hill  of  privilege,  to  which  he  pleaded  in  abatement,  that  he  ought 
to  have  been  fued  by  original  ivrit,  and  not  by  bill  of  privilege  *  and 
thereupon,  there  was  a  detnurrer  and  Joinder.  On  the  argument 
of  which,  the  court  relied  on  the  cafe  of  Say  againft  Lord  Byrffft 
in  that  cojiri,  a  few  years  before,  and  awarded  a  refpondeas 
su/ler. 

In  the  cafe  of  Say  v.  Lord  Byron,  Mr.  L.  Robinfon  moved 
(upon  an  affidavit,  that  the  plaintiff  had  fued  out  two  writs  of 
dijlringas,  whereupon  the  flierifFhad  levied  40/.  and  4^.  and  that 
no  bill  was  filed)  for  a  rule  to  (hew  caufe  why  the  faid  two  writs 
ihould  not  be  quafhed,  and  the  money  levied  thereon  be  reftored. 
He  objected  that  a  peer  ought  not  to  be  fued  by  bill,  but  by 
original  writ;  and  that  the  ftat.  of  12  ^  13  W.'^.  does  not  make 
.  fny  variation  in  the  proceedings  againft  peers,  but  refpe^s,  in 

this 


Pn'Dilege*  64;* 

tills  particular,  commoners  only.  Mr.  Stowe  fhewed  caufe,  and  the 
rule  was  enlarged.  Upon  {hewing  caufe  at  a  farther  day,  the 
court  declared,  that  there  were  many  precedents  of  actions 
againft  peers  of  parliament  for  many  years  before  the  ftatute  of 
TV.  3.  as  certified  by  the  Mafter,  and  the  clerk  of  the  rules  j  and 
faid,  why  could  not  the  court  fupport  its  ancient  jurifdI£tion,  as 
well  as  the  court  of  Exchequer,  as  debitor  domini  regis  ?  The  court 
therefore  difcharged  the  rule. 

It  is  however  very  remarkable,  that  when  the  aft  of  King 
William  went  to  the  Lords  for  their  concurrence  to  the  pro- 
ceedings therein,  againft  the  members  of  both  Houfes,  by  bill  and 
fummons  thereon^  the  Lords  expunged  that  part  of  the  claufe  re- 
lating to  themfelves  being  fued  hy  original  bill  ntid fummons jZXiA  fent 
back  the  amended  bill  to  the  Commons ;  which  afterwards  pafTed 
accordingly.  Which  clearly  proves,  that  the  Lords,  at  that  time, 
did  not  think  themfelves  included  therein. 

Nor  is  it  clear  even  at   this  day,  notwithftanding  the  above  Earl  of 
cafes,  that  they  are  included  in  the  a6l.     For  upon  a  writ  of  ^.""[gj'^y* 
error  by  the  Earl  of  Lon/dale,  to  reverfe  judgment  becaufe  he  had  ^h.  Bl.  * 
been  fued  by  bill,  the  two  following  queftions  were  propofed  to  267.  299. 
the  judges  by  the  Houfe  of  Lords,     ift.  Whether  the  court  of 
King's  Bench  hath  any  jurifdi6lion  to  hold  plea  in  a  perfonal 
aftion  againft  a  peer,  or  lord  of  parliament,  who  Is  neither  in  the 
cuftody  of  the  marfiial,  nor  is  an  officer  or  mlnlfter  of  that  court, 
without  the  king's  original  writ  Iffuing  out  of  his  Chancery,  to 
warrant  fuch  a£lion  ?    2d,  If  the  court  has  no  fuch  jurifdI£lion, 
can  it  derive  fuch  jurifdidion  from  the  acqulefcence  of  the  de- 
fendant, by  pleading  toiflue  in  an  a£lion  commenced  without  the 
king's  original  writ  ?  In  anfwcr  to  which  the  Lord  Chief  Juftice 
JEyre  ftated  the  unanimous  opinion  of  the  judges  to  be,  that  the 
firft  queftion  would  have  admitted  of  confiderable  doubt,  if  the 
ohjeclion  had  been  made  in  an  earlier  ftage  of  the  caufe,  and  that 
the  cafes  of  Say  v.  Lord  Byron,  and  Go/Jing  v.  Lord  Weymouth, 
were  not  to  be  confidered  as  decifive  authorities  upon  thefubjeft. 
But  that  after  pleading  In  chief  It  was  too  late  for  the  defendant 
to  objedl  to  the  jurIfdI6l:ion  of  the  court. 

A  member  of  the  Houfe  of  Commons  may  be  fued  either  in  *  Str.  734. 
B.  R.  or  C.  B.  by  bill ;  but  he  cannot  be  declared  againft  In  B.  R.  f^^^  ^P* 
as  in  the  cujlody  of  the  7narfljal. 

All  the  fubfequent  proceedings  to  the  declaration  againft  a  peer 
cr  privileged  perfon  are  the  fame  as  in  other  cafes,  except  that  their 
bodies  cannot  be  taken  in  execiitiony  unlefs  the  judgment  is  ob- 
tained upon  a  flatute-Jlaple,  or  flatute-merchant^  or  upon  thejlatute 
o/'A£lon  Burnell,  11  Ediu.  1.  and  then  a  capias  ad  fatisfaciendwn 
lies  even  againft  peers  of  the  realm. 

By  ftat.  4  G.  3.  r.  33.  the  creditor  of  a  member,  a  merchant, 
may  on  affidavit  fue  out  a  writ,  and  fervehim,  and  if  he  does  not 
make  fatisfaaion  in  two  months,  he  ftiall  be  bankrupt  from  the 
time  of    fervice.      Merchant   committing  a6t  of   bankruptcy, 

-j;  t  3  creditors 
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creditors  may  fue  out  commiflion,  and  commlflioners  proceed^ 
notwithftanding  privilege.  But  the  perfon  (hall  not  be  arrefted 
or  iciprifoned,  except  for  cafes  made  felony  by  the  bankrupt 


|0rDl)ilJ»tiDn. 


1  ft  601  A  ^  ^'^  external  jurifdi£lion,  whether  ecclefiaftical  or  civil,  is. 

F.  N.B.40'.  f\    derived  from  the  crown,  and  the  adminiftration  of  juftice  is, 

la  Co.  65.  committed  to  a  great  variety  of  courts,  hence  it  hath  been  the  care 

a^Ton^zM.  of  the  crown,  that  thefe  courts  keep  within  the  limits  and  bounds 

Skin.  628.  of  their  feveral  jurifdi£lions  prefcribed  them  by  the  laws  and, 

(a)  And  Is  fl;atutes  of  the  realm.  And  for  this  purpofe  the  writ  of  prohibition, 

tiquityri^E;".  was  {a)  framed  ;  which  iffues  out  of  the  fuperior  courts  of  commori 

1.    An  at-  law  to  reftrain  inferior  courts,  whether  fuch  courts  be  temporal, 

tachment  ecclefiailical,  maritime,  military,  is^c.  upon  a  fuggeftion  that  the 

fgainft  ihe  cognizance  of  the  matter  belongs  not  to  fuch  courts  ;  and  in  cafe 

bifliop  and  they  exceed  their  jurifdi^lion,  the  oflicer  who  executes  the  fen- 

otRciai,  fL*  ^gj^^g^  ^j.)(i  in  fome  cafes  the  judges  that  give  it,  are  in  fuch 

after  a^pro^-*  fuperior  courts  (b)  puniftiable,  fometimes  at  the  fuit  of  the  king^ 

hibhion,  fometimes  at  the  fuit  of  the  party,  fometimes  at  the  fuit  of  bothj^ 

»  Rol.  Abr.  accoi-ding  to  the  nature  of  the  cafe. 

251.  " 

(P  Ecclefiaftical  court;  holding  plea  by  fraud  of  matters  of  which  they  had  not  cognizance,  were  punifli- 
ab!e  in  the  Star-Chamber.     Dav.  52. 

Show.  Par.         The  obje^l  of  prohibitions  in  general  is,  the  prefervation  of  the 

Ca.  63.         right  of  the  king's  crov^-n  and  courts,  atui  the  eafe  and  quiet  of 

the  fubjedl.     For  it  is  the  wifdom  and   policy  of  the  law,  to 

fuppofe  both  bell  preferved  when  every  thing  runs  in  its  right 

channel,  according  to  the  original  juvifdi£lioa  of  every  court  j  for 

by  the  fame  reafon  that  one  court  might  be  allowed  to  encroach, 

another  might ;  which  could  produce  nothing  but  confufion  and 

diforder  in  the  adminiftration  of  juftice. 

alnft.  602.       So  that  prohibitions  do  not   import  that  the  ecclefiaftical  or 

Roi.  Rep.     Qti^gj.  inferior  temporal  courts  are  n/ia  than  the  king's  courts,  but 

-Bold.  120.  fignify  that  the  caufe  is  drawn  nd  aliud  examen  than  it  ought  to 

Palm.  297.    be-,  and  therefore   it  is   always   faid  in  all  prohibitions   (be  the 

court  ecclefiaftical  or  temporal  to  which  ihey  are  awarded)  that  the 

caufe   is    drawn   ad  aliud  exonnen   contra   coromm    (3*  dignitatem 

regiatn. 

Uuueic 


Projibition,  047 

Under  this  Head  we  fliall  confider : 

(A)  What  Courts  may  grant  a  Prohibition. 

(B)  Whether  the  granting  of  a  Prohibition  be  dlf- 
cretionary,  or  ex  dtbitojujl'itice. 

(C)  Who  have  a  Right  to  fuch  Writ,  and  may  de- 
mand it. 

(D)  Who  may  join  In  fuch  Writ. 

(E)  Of  the  Suggeftion  and  Manner  of  obtaining  a 
Prohibition. 

(F)  When  to  be  granted  abfolutely,  or  quoufque 
only;  and  therein,  of  directing  the  Party  to  de- 
clare on  his  Prohibition. 

(G)  Whether  more  than  one  fuch  Writ  is  to  be 
awarded. 

(H)  At  what  Time  to  be  granted ;  and  therein, 
in  what  Cafes  it  may  be  granted  after  Sen- 
tence. 

( I )  To  what  Courts  a  Prohibition  may  be  award- 
ed ;  and  therein,  that  the  Superior  Courts  are  to 
determine  the  Boundaries  of  all  Inferior  Jurif- 
dictions. 

(K)  Prohibitions  to  Inferior  Temporal  Courts  in 
what  Inftances  to  be  granted. 

(L)  Prohibitions  to  the  Spiritual  Court  in  what 
Inflances ;  And  herein, 

1.  Where  they  meddle  with  a  Matter  purely  Temporal. 

2.  3^here  they  determine  on  a  Matter  of  Freehold, 

3.  In  what  Cafes  a  Prohibition  lies  when  they  determine  on 
Criminal  Offences. 

4.  Where  the  Ecclefiaftical  Courts  determine  on  Adls  of 
Parliament. 

5.  In  what  Cafes  they  have  a  concurrent  Jurifdidion,  and 
may  determine  Incidents. 

(M)  The  OiFence  of  difobeying  a  Prohibitioa, 

Tt4 
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(A)  What  Courts  may  grant  a  Prohibition. 

F.N.  8.53.  *T*HE  fuperlor  courts  of  Wejimivjlery  having  a  fuperintendency 

4.1nft.  71.      A    over  all  inferior  courts,  may  in  all  cafes  of  innovation,  \s?c, 

award  a  prohibition.     In  this  the  pov^er  of  the  court  of  B.  R.  has 

never  been  doubted,  being  the  fuperior  common  law  court  in  the 

kingdom. 

Bro.  Prohi-       Alfo,  the  court  of  Chancery  may  award  a  prohibition,  which 

bition,pi.6.  ^      -^^^^  f^\  ^g  ^gjj  i^  vacation  as  in  terra-time,  but  fuch  wiit  i^ 

4  Init.  Si.  'ii-r>r>  y^    rt 

I  P.  Wms.    returnable  mto  H.  K.  or  L.  n. 

43.  {a)  If  one  be  fued  in  an  inferior  court  for  a  matter  out  of  its  jurifdiflion,  the  defendant  may 
either  have  a  prohibition  from  one  of  the  common  law  courts  of  Wejlminjler-ball;  cr,  in  regard  this 
mav  happen  in  a  vacation,  when  only  the  Chancery  is  open,  he  may  move  that  court  for  a  prohibition; 
but' then  it  muft  appear  by  oath  made,  that  the  fadl  did  arife  out  of  the  jurifdidtion,  and  that  the  de- 
fendant tendered  a  foreign  plea,  which  was  refufed.  And  if  a  prohibition  has  been  granted  out  of  Chan- 
cery imfro'vide,  and  without  lliefe  circumltances  attending  it,  the  court  will  grant  a  fuferfideas  thereto. 

1  P. Wms.  476.  pi.  135. 

{h)  Br<».  As  the  jurifdi£lion  of  the  court  of  C.  B.  is  founded  on  original 

Prohibition,  ^^^^-^^  Iffuing  out  of  Chancery,  it  hath  been  heretofore  [b)  doubted, 

Noy,*i53.  whether  this  court  could  without  writ  or  plea  depending  award" 

(f)  12  Co.  a  prohibition ;    but  this  point  has  been  [c)  determined  by  the 

Bro  ^  Con-  unanimous  fenfe  of  all  the  judges,  viz.  That  this  court  may  upon 

fuitation,  a  fuggeftion   grant  prohibitions,  to  keep  as  well  temporal  as 

p'-  3-  ecclefiaftical  courts  within  their  bounds  and  jurifdi£lions,  and 

2  Brownh'  that  without  any  original  writ  or  plea  depending ;  the  common 
i7._Prohi.  law  being,  in  thefe  cafes,  a  prohibition  of  itfelf,  and  Handing 
bitions  for  inftead  of  an  original. 

encroaching  '-' 

jurifdiftions  iffue  as  well  out  of  the  C.  B.  as  B.  R.  Vaiigh.  157.  per  Vaugh.  Ch.  J.  [The  Author 
of  the  Commentaries  fays,  that  the  writ  of  prohibition  is  ifl'ulng  properly  only  out  of  the  court  of  King's 
Bench,  being  the  King's  prerogative  writ,  but  that  for  the  furtherance  of  jufiice  it  may  now  alfo  be 
had  in  Jcme  cafes  out  of  the  court  of  Chancery,  Common  Pleas,  and  Exchequer.  3  Bl.  Comm.  112, 
And  Lord  Hardwicke  is  reported  to  have  f?.id,  th.U  w;iere  the  ecclefiaftical  court  proceeds  to  try  acuftom 
by  a  different  evidence  fiom  that  which  the  common  law  courts  would  have  done,  r.o  other  court  has  the 
cognizance  of  it,  but  tlie  court  of  King's  Bench.  3  Atic.  628.  Rotheram  v.  Fanfliaw.  In  the  cafe  of 
the  Company  of  Homers  in  London,  it  is  faid  that  it  is  the  fr'.per  power  and  honour  of  the  court  of 
King's  Bench  to  limit  the  jurifdiiiions  of  all  other  cjurts.     j  Roll.  Rep.  471.] 

Moor,  861.  Accordingly  it  hath  been  adjudged,  that  a  prohibition  ought  to 
*i^°'h^^''  ^^  granted  by  the  court  of  C.  B.  to  the  court  of  delegates,  for 
ton's  cafe,  fuing  there  to  avoid  an  inftitution  of  a  clerk  to  a  church  in 
Hob.  15.  Lancajhire^  after  indudlion  made  of  him  thereto,,  though  the  quare 
and^there  impedit  for  this  church  could  not  be  brought  in  C  B.  but  only  in 
faid  by  Hob.  the  county  of  Lancojler  i  becaufe  the  title  of  the  advowfon  was 
thatthepar-  not  qucftioued  by  this  prohibition,  but  the  intrufion  upon  the 
ifkTuffe'       common  law,  of  which  this  court  hns  fpecial  care. 

have  a  prohibition  out  of  the  Ducby  court, 

Noy,  77.  But  as  to  the  courts  of  B.  R.  and  C.  B.  this  difFerence  hath 

Brown*  ^^^^  made,  that  in  the  firft  of  thofe  courts  a  prohibition  may  be 

Palm.  412.  awarded  upon  a  {d)  bare  furmife,  without  any  fuggeftion  on 

Latch,  114.  record;  and  fuch  writ  is  only  in  nature  of  a  commiflion  pro- 

\'d\  That  if  hibitory,  which  is  {e)  difcontinued  by  the  demife  of  the  king ;  but 

it  be  imukd  that  as  to  a  prohibition  JiTuing  out  of  C,  B»  the  fuggeftion  muft: 

on,  a  pri'hi-  '      ~  kg 
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be  on  record,  and  therefore  is  confidered  as  the  fuit  of  the  party,  bition  can- 
in  which  he  maybe  nonfuited,  and  is  not  difcontinued  bv  the  de-  "°^ H^^ "^"ved 

./-       <■  ^1       1  •  '  for  tiJi  ihe 

mife  of  the  king.  fuggeftio., 

be  entered  on  the  roll.  Salk.  136.  fer  Holt,  Ch.  J.  [For  want  of  a  fuggeftion  o.  record 
the  court  of  B.  R.  difcharged  the  rule  to  fliew  caufewhy  a  prohibition  fhould  not  be  granted.  Hawkins 
Afllgneeof  Wooldridge,  v.Blaquiere  and  others,  Aflignees  of  Sampfo::,  Hil.  20G.  3.  2  Crompt.  Pr.  230."! 
(e)  But,  if  an  attachment  ilTues  upon  fucii  prohibition,  or  the  party  puts  in  bail,  then  it  becomes  a 
private  fuit,  not  difcontinued  by  the  demife  of  the  king ;  and  after  fuch  proceeding  the  party  may  be 
nonfuited,  though  not  before.     Palm.  423.     Latch,  114.  fer  Dodderidge  and  Jones. 

If  the  king's  farmer,  or  a  copyholder  of  the  king's  manor,  be  Palm.  525. 

fued  in  the  ecclefiaftical  court  for  tithes,  upon  a  fuggeftion  in  the  ^T^'w' 

court  of  Exchequer  that  he  prefcribes  to  pay  a  certain  modus  in  539'.'' 
lieu  of  tithes,  he  fhall  have  a  prohibition  out  of  the  faid  court, 
iand  fuch  modus  fhall  be  tried  there. 

The  grand  feffions  of  North   Wales  may  fend  a   prohibition  Sid.  92.  but 

and  write  to  the  fpiritual  courts  there,  as  well  as  the  courts  ^' '^'^  •^"^e 

,  *  .  Cro.  Car. 

here  may.  34i.jon.  330.    Vaugh.411. 

(B)    Whether   the   granting  of   a   Prohibition    be 
difcretionary,  or  ex  debitojiijiitite, 

1  T  is  laid  down  in  Hob.  that  though  a  furmife  be  a  matter  of  ^o^-  ^i-  '« 
-■•   fa6t,  and  triable  by  a  jury,  yet  it  is  in  the  difcretion  of  the  ^.^f  "^^"L 
court  to  deny  a  prohibition,  when  it  appears  to  them  that  the  v.  v^a.iie 
furmife  is  not  true.  Birn/idge 

Chaj^cl. 

This  authority  has  been  often  quoted  in  queftions  of  this  kind.  Winch,  -jZ. 

and  infome  cafes  denied  to  be  law.     But  yet  it  feems  the' better  "'sfaidio 

opinion,  and  to  have  been  fo  holden  by  the  greater  number  of  our  difcretion- 

judges,    that    the   awarding    of   a  prohibition    is    a  matter    dif-  ay.— But  in 

cretionary,  that  is,  that  from  the  circumftances  of  the  cafe  the  ^^T^''^' 

fuperior  courts  are  at  liberty  to  exercife  a  legal  difcretion  herein,  1  ro.hibitions 

but  not  an  arbitrary  one,  in  refuGng  prohibitions,  where  in  fuch  ^^  'a'd  by 

like  cafes   they  have  been   granted,  or  where  by  the  laws  and  ^'^J"*^^" 

rill  11  1  to  b^  f.r  de- 

itatutes  of  the  realm  they  ought  to  be  granted.  imju/ima, 

and  not  de  gratia.     In  Raym.  92.    Hide,  Ch.  J.  affirms,  tha:  a  prohibition  is  ex  graCa,  bat  Kel  ng  and 

Twifden  podtively  denied  it. Salk.  33.  pi.  6.     Comb.  148.   they  are  heid  to  b.'  difcretionary. 

Ld.  Raym.  220,  578.  it  is  faid  by  Holt,  Ch.  J.  that  Hale  and  Windham  held  prohibitions  to  be  difcre- 
tionary in  all  cafes.— —And  of  this  opinion  isKolt  j  and  fo  in  Ld.  Raym.  586. 

It  hath  been  determined  in  the  Houfe  of  Lords,  that  no  writ  of  Ld.  Raym. 
error  will  lie  upon  the  refufal  of  a  prohibition  ;  but,  when  a  con-  j;tfl,'o'"of  s^t 
fultation  is  awarded,  it  is  with  an  ideo  conjtderatum  e/f,  and  then  a  Davids 
writ  of  error  will  lie.  c^fe- 

If  a  mafter  of  a  fhip  fues  in  the  Admiralty  for  his  wages,  and  Salk.  33. 
a  prohibition  is  moved  for,  upon  a  fuggeftion  that  the  contraft  f''  "V      » 

J  1        J  J     t-  •        r        •     •  1  1  M  •   •  Carth.  518. 

was  made  on  land,  and  the  court  is  or  opinion  that  a  prohibition  Com.  74. 
ought  by  law  to  be  granted ;  in  this  cafe  they  will  not  compel  the  Ld.  R^ym. 
party  to  find  (a)  fpecial  bail  to  the  action  in  the  court  above.  rchv^v    ' 

Snelgrave.  3  Term  Rep.  K.  B.  315.]  (a)  But  Holt,  Ch.  J.  confeffed  that  the  court  had  fDoietimes 
interpofed,  and  procured  bail  to  be  given,  but  that  was  by  confent.  Ld.  Raym.  578.  [For  u'tbout 
confent  it  cannot  be  done,  and  the  cafe  of  Wharton  v.  Pitts,  Salk.  54S,  where  fuch  terms  were  impofcd 

v(as  cv«-iul»4  ia  YeUhafen  v.  Onnflsy,  3  Term  Rep.  K.tB.  315.] 
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Corop.  In-  If  there  is  judgment  againft  a  fimonlft,  who  by  the  affent  of 
S^d^e/^'  Parties  is  to  continue  for  a  certain  time  on  the  benefice,  and  who 
at  the  expiration  of  the  time  refufes  to  remove,  but  commits  waftc 
on  the  houfe  or  glebe,  a  prohibition  to  flay  his  doing  wafte  may 
be  had  by  the  patron,  incumbent,  or  any  other  perfon,  becaufe 
that  is  the  king's  writ ;  and  any  one  may  pray  a  prohibition  for 
tlie  king,  and  it  is  grantable  ex  dchito  jujl'ttia^  and  not  in  the  dif-i 
cretion  of  the  court. 
/ 

(C)  Who  have  a  Right'  to  fuch  Writ,  and  may 
demand  it» 

F.N.B.40.   'T^HE  king  may  fue  for  a  prohibition,  though  the  plea  in  the 

•*■    fpiritual  court  be  between  two  common  perfons,  becaufe  the 

fuit  is  in  derogat>on  of  his  crown  and  dignity, 

•a  Inft.  607.       So,  if  the  ecclefiaftical  court  will  hold  plea  of  any  matt-er  which 

belongs  riot  to  their  jurifdiflion,  upon  information  thereof  to  the 

king's  courts,  either  by  the  plaintiff,  defendant,  or  by  a  mere 

ftranger,  a  prohibition  will  iffue. 

2  Rol.  Abr.       As,  if  a  man  libels  in  the  fpiritual  court  for  a  matter  which  does 

Leon  \XQ     "°'-  appertain  to  that  court,  but  to  the  common  law,  as  a  matter 

Gouif.  149.  of  frank-tenement ;  yet  he  himfelf,  againll  his  own  fuit,  may  pray 

a  prohibition,  and  (hall  have  it. 
Cro.  Jac.  So,  where  the  plainriff  in  the  fpiritual  court  brought  a  prohibition 

a  Bdft  "87    *°  ^"^y  -^'5  °^"  ^^^"^  there,  for  that  he  fuing  for  tithes  by  virtue  of 
Lit.  Rep.      a  leafe  made  by  the  vicar  of  A.  for  three   years,  the  defend- 
*°ri^*"^'      ant  claimed    to  be   difcharged  of  the  tithes  by  a  former  leafe 
^'    '  °"*     and  compofition  by  deed ;   it  was  held,  that  the  plaintiff  him- 
felf may  have  a  prohibition  to  ftay   the  fuit ;    for    the   ecclefi- 
aftical judges  are  not  to  meddle  with  the  trial  of  leafes.  or  real 
contrafts,  though  they  have  jurifdi£lion  of  the  original  caufe 
'  {viz.  the  tithes)  j  for  the  leafe  is  in  the  realty,  and  is  not  merely 

accidental.     And  it  makes  no  difference,  that  the  plaintiff  bring 
this  prohibition  to  ftay  his  own  fuit ;  for  if  the  temporal  court 
has  knowledge  by  any  means,  that  the  fpiritual  court  meddles  with 
temporal  trials,  a  prohibition  ought  to  be  awarded, 
a  Rol.  Abr.       If  a  vicar  fues  a  parifliioner  for  tithes  in  the  fpiritual  court,  and 
31a.  Ro-      ^i^g  parfon  appropriate  appears  there  {a)  pro  interejfe  fuo^  and  prays 
{a)  Cro.  '    a  prohibition,  it  ihall  be  granted. 

Eliz,  251.     Keilw.  110. 

Moor,  915.  If  leffee  for  years  is  fued  in  the  fpiritual  court  for  tithes,  he  ia 
Cro.  Eiiz.      reverfion  may  have  a  prohibition. 

March,  22.  But  no  man  is  entitled  to  a  prohibition,  unlefs  he  is  in  danger 
♦5-.T'^P'°'  of  being  injured  by  fome  fuit  adually  depending;  and  therefore 
.•.L'/'doer"  upon  a  petition  to  the  archbifliop,  or  other  ecclefiaftical  judge,  no 
not  lie.         prohibition  lies. 

Allen,  56. 

Tarrant  v.  [If  the  wife  libel  in  the  fpiritual  court  to  recover  her  fame, 
Mawr.  a  prohibition  {hall  iiot  be  granted  upon  the  motion  of  her 
istr.576.    hulband.] 

(D)  Whq 


(D)  Who  may  join  in  fuch  Writ. 

IF  feveral  libels  are  exhibited  againft  A.  and  B.  in  a  matter  In  Noy>  i3i» 

■     which  the  court  hath  not  conufance,  A.  and  B.  cannot  join  in  ^^''"' ^^^^ 

a  prohibition      So,  if  the  griefs  be  feveral,  as  fome  books  fay.  ,62*. 

But,  where  the  vicar  of  A.  libelled  feveral  perfons  feverally  for  Yeiv. 128.9, 

tithes,  who  joined  in  a  prohibition,  fuggefting  a  modus;  though  ^"rgefsan^ 

the  court  held  in  this  cafe,  that  the  prohibition  w:is  not  regularly  Afhcon.' 

brought,  being  in  all  their  names,  when  there  were  feveral  libels ;  Owen,  i  j.- 

yet  inafmuch  as  this  was  on  a  cuftom,  and  matter   triable  at  ^/J'^f'^p 

common  law,  in  which  the  ecclefiallical  court  was  properly  pro-  adjudged." 
liibited,  though  not  in  exaft  form,  they  refufed  to  award  a  con- 
fultation,  but  directed  that  the  parties  ffiould  put  in  feveral  de- 
clarations, as  if  there  had  been  feveral  prohibitions. 

So,  if  A.  libels  againft  B.  and  C.  for  defamation,  and  they  fue  a  ^^'  Raynu 

prohibition,  they  (hall  join  in  attachment  upon  it ;  and  it  is  no  i"^.  ^*X  , 

objedion  to  fay,  that  the  defamation  was  feveral.  &v^de  for 

this.  Vent.  266.     Raym.425.  €0016.44?, 

Where  two  or  more  are  allowed  to  join  in  a  prohibition,  and  Owen,  13, 

one  of  them  dies,  the  writ  ihall  not  abate ;  becaufe  nothing  is  by  ^''''"''' 
them  to  be  recovered,  but  they  are  only  to  he  difcharged. 

(E)  Of  the  Suggeftion  and   Manner  of  obtaining 
a  Prohibition. 


w 


HERE   the  matter   fuggefted  for  a  prohibition   appears  aSaik. 549. 
upon  the  face  of  the  libel,  an   affidavit  is  never  infifted  '*'■  f; 
upon  ;  but  if  it  does  not  appear  upon  the  face  of  the  libel,  or,  if  ch.  J. 
a  prohibition  is  moved  for  as  to  more  than  appears  upon  the  face   ^  P.  Wms. 
C'f  the  libel  to  be  out  of  their  jurifdldion,  there  ought  to  be  an  ^^ 
affidavit  of  the  truth  of  the  fuggeftion.  2037.    Co^vp.  330.] 

The  fuggeftion  in  the  temporal  courts  may  be  traverfed.  2inft.  611. 

2  Co.  44. 
Prohibit'oT  not  to  be  granted  upon  procefs  before  libel  or  appearance.     Salk.  3,.  pi.  8."  -Where 

it  is  in  nature  of  a  luperftJecis.      Lev.  253— — — Th;it  a  perl' in  may  alter  his  fu^geitiou.      Show.  179. 
Where  a  variance  between  the  libel  and  fuggeftion  i;i  not  mateiial.      Yelv.  79. 

On  a  rule  to  (hew  caufe  why  a  prohibition    fhould  not  be  aLd.Raym. 
granted  to  ftay  a  fuit  againft  the  plaintiff  in  the  court  of  the  arch-  '^'^" 
deacon  of  Litchfield^   for  not  going  to  his  parifh-church,  nor  any  Keweil. 
other  church,  on  Sundays  or  holidays,  nor  receiving  the  facrament 
thrice  a  year,  upon  fuggeftion  of  the  ftatute  Eli%.  and   toleration 
•aft,   and  then  qualifying  himfelf   within  the   adl,  and  alleging 
that  he  pleaded  it  below,  and  they  refufed  to  receive  his  plea  ; 
caufe  was   (hewn,    that  this  fadl,  that   fuch    a    plea  had   been 
put  in  and    refufed,    was  falfe,   and  that  the   plaintiff  was  not 
a  diffenter,  nor  had  qualified  himfelf  ut  fupra,  and  therefore  hoped 
the  court  would  not  fuffer  the  rule  to  ftand,  unlefs  there  was 
911  affidavit  of  the  above  fa6t  i  for  by  that  means  any  perfon 
u  might 


6s^ 


Slfin.  30. 
pi.  io. 
Hard.  406. 
^Keb.  217. 
4  Mod.  367. 
[i  Str.  187. 
4.  Burr. 
2032.  2039. 
See  Dougl. 
380.  as  to 
this  cuftom 
of  London.] 
Vent.  10. 
Day  V.  Pitts. 


{a)  Re- 
hearfed  in 
the  ftatutes 
S7  H.  8. 
c.  20.  and 
32  H.  8. 
c.  7.   to 
vhich  this 
iit  refers. 


2  Inft.  662. 
Comp.  In- 
cunib.  .;co. 
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might  come  and  fugged  a  falfe  fa£l,  and  ouil  tKe  fpiritual  court 
of  their  jurifdidlion ;  which  the  court  admitted  j  and  therefore 
for  want  of  fuch  affidavit  the  rule  was  difcharged. 

If  a  plea  to  an  inferior  jurifdi£lion  be  properly  tendered,  and 
they  refufe  it,  though  this  be  a  good  caufe  for  a  prohibition,  yet 
an  affidavit  muft  be  made  of  the  refufal. 

A  motion  was  made  for  a  prohibition  to  the  ecclefiaftical  court 
of  London^  for  calling  a  woman  ivhore^  upon  a  fuggeftion  that  the 
words  were  actionable  there  by  cuftom  of  the  place;  but  the 
court  would  not  grant  a  prohibition  without  oath  made,  that  if 
any  fuch  words  were  fpoken,  they  were  fpoken  in  London^  and  not 
elfewhere. 

On  a  libel  for  calling  the  plaintiff  old  thief  and  old  whore ; 
the  defendant  fuggefted  for  a  prohibition,  that  if  any  fuch  words 
were  fpoken,  they  were  fpoken  at  the  fame  time ;  but  this  fug-r 
geftion  was  held  ill,  becaufe  the  words  ought  to  have  been  fully 
confeffcd. 

By  2  ^  3  Ed.  6.  r.  13.  §  14.  it  is  enabled,  "  That  if  any 
*'  party  at  any  time  hereafter,  for  any  matter  or  caufe  before  (<3) 
"  rehearfed,  limited,  or  appointed  by  this  aft,  to  be  fued  or 
"  determined  in  the  king's  ecclefiaftical  court,  or  before  the 
*'  ecclefiaftical  judge,  do  fue  for  any  prohibition  to  any  of  the 
"  king's  courts  where  prohibitions  before  this  time  have  been 
*'  ufed  to  be  granted,  that  then  in  every  fuch  cafe  the  fame  party, 
*'  before  any  prohibition  flaall  be  granted  to  him  or  them,  fhali 
**  bring  and  deliver  to  the  hands  of  fome  of  the  juftices  or  judges 
*'  of  the  fame  court,  where  fuch  party  demanded  prohibition,  the 
*'  very  true  copy  of  the  libel,  depending  in  the  ecclefiaftical  court 
*'  concerning  the  matter  wherefore  the  party  demandeth  pro- 
'^  hibitioD,  fubfcribed  or  marked  with  the  hand  of  the  fame 
**  party,  and  under  the  copy  of  the  faid  libel  ftiall  be  written  the 
"  fuggeftion,  wherefore  the  party  fo  demandeth  the  faid  pro- 
"  hibition ;  and  in  cafe  the  faid  fuggeftion,  by  two  honeft  and 
*'  fufficient  witneffes  at  the  leaft,  be  not  proved  true  in  the  court 
"t'  where  the  faid  prohibition  ftiall  be  fo  granted,  within  fix  months 
*'  next  following  after  rhe  faid  prohibition  ftiall  be  fo  granted  and 
*'  awarded,  that  then  the  party,  that  is  letted  or  hindered  of  his 
**  or  their  fuit  in  the  ecclefiaftical  court  by  fuch  prohibition, 
*'  ftiall,  upon  his  or  their  requeft  and  fuit,  without  delay,  have  a 
*^  confultation  granted  in  the  fame  caufe  in  the  court  where  the 
**  faid  prohibition  was  granted,  and  ftiall  recover  double  cofts  and 
"  damages  againft  the  party  that  fo  purfued  the  faid  prohibition  ; 
**  the  faid  cofts  and  damages  to  be  affigned  or  aflefled  by  the 
**  court  where  the  faid  confultation  ftiall  be  fo  granted  ;  for  which 
**  cofts  and  damages  the  party  to  whom  they  ftiall  be  awarded 
*'  may  have  an  aclion  of  debt  by  bill,  plaint,  or  information,  in 
**  any  of  the  king's  courts  of  record." 

In  the  conftru6tion  of  the  above-mentioned  ftatute  the  follow- 
ing opinions  have  been  holden. 

That  this  ftatute  referring  to  the  ftatutes  27  H.  8.  c.  20.  and 
32  H.  8.  c.  7.  which  extend"^ to  tithes  and  offerings  generally,  all 

fuch 


fucli  tithes  and  church-duties  as  are  mentioned  in  thofe  flatutes,  Dyer,  i7o.b. 

are  as  much  within  this  a£t  as  if  particularly  enumerated. 

And  therefore  it  extends  to  prohibitions  to  fuits  for  fmall  "^e'v.  102. 

tithes  as  well  as  great.  iLd.Rayna. 

.  .  H72. 

So  it  hath  been  adjudged,  that  the  fuggeflion  of  a  modus  de-  Noy,  148. 

clmandi   ought  to  be  proved  within  fix  months,  being   within  ^^'*- 1<^2. 

the  aa.  ^-  ''• 

So,  where  one  that  was  fued  for  tithe  of  hay  in  the  fpiritual  Rol.  Rep. 
court,  fuggefted  for  a  prohibition,  that  he  was  to  pay  fo  much  ^^.'j^^^" 
upon  an  arbitrament  j  it  was  held,  that  this  fuggeftion  ought  to  Hay. 
be  proved,  as  well  as  one  made  of  a  modus  decimatidt.     So,  on  a 
fuggeftion  upon  the  ftatute  31  if.  8.  c.  13.  that  lands  are  tithe- 
free,  becaufe  the  claufe  requiring  the  proof  of  a  fuggeftion  is 
general,  and  not  limited  to  real  compofition. 

So,  upon  a  fuggeftion,  that  the  fuit  in  the  fpiritual  court  was  Jon»  231, 
for  tithes  of  heath  and  barren  ground  improved  within  {tven  ^^^^^  ^' 
years  after  the  improvement,  contrary  to  the  ftatute  j  in  this  cafe,  Cro.  Car, 
proof  of  the  fuggeftion  within  fix  months  was  held  neceflary.  208. 

But  it  hath  been  held,  that  there  needs  no  proof  of  the  fiiggef-  (.")  For  this 
tion,  where  the  fuit  is  for  tithes  contrary  to  common  right,  or,  """''f^  ^'^''* 
where  the  {a)  contract  of  the  party  is  fuggefted.  2  Leon.  %. 

Brown,  and  Goulf.  99.     Hetl.  145.     2  Keb.  134.     Lit.  Rep.  zq-j. 

It  hath  been  held,  that  the  fuggeftion  need  not  be  proved  (l>)  Cro.  Eilz. 

flri£tly,  nor  with  precife  certainty  as  to  all  its  circumftances ;  but  'P^'  ^^^' 

that  if  it  be  proved  in  fubftance,  or  in  fuch  a  manner  as  to  Ha'rdw.292, 

(f)  ftiew  that  the  ecclefiaftical  court  has  not  jurifdidion,  it  is  Moor,  911. 

Sufficient.    _  ItlJ';' 

hearfay  is  fufScient.     Palm.  377.  Or  that  it  Is  fo  by  common  fame.     Noy,  28.     (c)  As,  where 

a  modus  was  alleged  to  be,  that  one  fliould  pay  20  s.  in  fatisfaftion  of  tithes,  and  the  proof  was,  that  he 
fhould  pay  40s.,  this  was  held  fufficienc  proof  j  becaufe  thereby  the  court  above  had  fufficient  juriftiiftion. 
Hetl.  100.  Sfl,  where  the  fuggellion  was  to  pay  2  s.  6  d.  for  tithes,  and  the  witnelTes  proved  the  medus 
to  be  to   pay  3  s.,  this   was  held  good   by  two  judges  againft  one  j  becaufe  it  oufted  the  eccleliaftjral 

court  of  jurifdidlion.     Noy,  44.     Hetl.  110.  G?   -vide  Yelv.  55.     2Keb.  57.  407. So,  if  one 

furmife  that  the  inhabitants  of  B.  (of  v.'hich  he  himfelf  is  one)  have  paid  a  modus,  and  the  proof 
be  that  he  himfelf  had  paid  it,  this  is  fufficient  j  becaufe  itoufts  the  eccleliafiical  court  of  its  jurifdic- 
tion.     Noy,  28. 

The  fuggeftion  muft  be  proved  by  honeft  and  fufficient  wit-  2Buirt.r54. 
neffes,  which  is  required  by  the  exprefs  words  of  the  ftatute ; 
and  therefore  the  teftimony  of  one  attainted  of  felony,  excom- 
niunicated  or  convicted  of  recufancy,  is,  as  in  other  cafes,  to  be 
rejefted. 

But  it  hath  been  held,  that  perfons,  fuch  as  parifhioners  of  the  M.  27  Car. 
parifti,  ^c.  who  may  not  be  fufficient  and  able  witnefTes  at  a  trial  gj^^'"  ^^    * 
at  law,  may  notwithftanding  be  fufficient  witnefles  to  prove  the  Hobarc. 
fuggeftion ;    the   chief  intent   of  the   ftatute  'being   to  prevent 
frivolous  and  vexatious  fuggeftions.     Alfo  it  hath  been  held,  that 
after  admitting  and  recording  the  proof  of  the  fuggeftion,  nothing 
is  to  be  objected  againft  the  perfons  of  the  witnefles  or  their 
evidence. 

If  a  fuggeftion  confifts  of  two  parts,  it  is  faid  to  be  fufficient  to  Vent  107. 
produce  one  witnefs  to  the  one,  and  another  to  the  other, 

13  It 
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Hob.  179.  tt  hath  been  held,  that  the  fix  months  for  proof  of  the  furmlfi* 
i'iSd^^i.  ^^^^  ^^  accounted  according  to  the  calendar ;  for  that  this  being 
faRoi.Abr.  a  computation  which  concerns  the  church,  it  is  but  reafonable 
,^21.  Foy  V.  that  it  fhould  be  done  according  to  the  computation  ufed  in  thd 
asSk.  5^,4.  ecclefiaftical  law. 

2  Ld.  Raym.  iiya  3.  C  femb.  [Ficti  ct'-itr.  and  t^^at  this  cortiputation  is  confined  only  to  the  cafe  of 
alapfe  in  quare'mpedit,  Co.  Lit  135.  b.  Cro.  Jac.  i56,  167.  4  Mod.  186.  3  Burr.  1455.  Skin.  314. 
And  that  depends  on  the  words  in  the  adl  of  13  E.  i.  ft.  i.  c.  5.  "  tempus  fentejire."  But,  in  all  afts 
where  "  months"  are  fpoken  )f,  witHi.ut  the  word  "  calendar,"  and  nothing  is  added  from  which  a 
clear  inference  can  be  dirawn  liiat  the  legifiature  intended  calendar  itionthsj  it  is  vinderftood  to  meaA 
lunar  ^nonths.     Lacon  v.  Hooper,  6  Term  Rep.  226.  J 

(tf)  Moor,  tt  is  faid  in  (a)  Moor,  that  the  time  of  fix  months  given  by  the 

573'  ftatute  to  prove  the  fuggeftion,  ought  to  be  intended  fix  months 

aLd.Ra'ym.  ^^  term-time,  and  that  the  vacation  {hould  be  no  part  of  the  time ; 

1172.  but  this  hath  been  fince  (It)  adjudged  other^vife,  and  that  the  time 

2S3ik.554.  ij^^jj  commence  from  the  te/Ie  of  the  writ  of  prohibition,  and  not 

^  *     '  from  the  time  of  the  rule  made  for  awarding  it. 

Maitom  V.  [When  the  declaration  is  ordered  to  be  amended,  the  time  for 

Ackiom.  proving  the  fuggeftion  is  to  be  computed  from  the  amendment.] 

Noy,  30.  If  the  (c)  furmife  be  proved  before  one  of  the  judges  within  the 

(0  That  it    ^    months,  although  it  be  not  recorded  till  after  the  fix  months 

Biuft  be  en-  '        .     .    o     ,,  , 

eered  in  the    by  the  court,  It  is  well  enough, 

office,     z  Show.  3oi5.  pi.  3 1 6. 

Lit.  Rep,  It  hath  been  heid>  that  proof  which  is  not  fufficient  may  be 

*^^*  i'upplied  by  better  proof  within  the  fix  months,  but  not  after. 

Arg.  Creake  Ht  is  faid,  if  the  party  who  has  obtained  a  writ  of  prohibition, 
Tr^ro"2  ^^  ordered  to  declare  in  prohibition,  that  he  is  not  obliged  to 
CaJ.Pr.  C.'  make  proof  of  his  fuggeftion  within  fix  months  purfuant  to  the 
B.  158.         2^3  Ed.  6.  becaufe  the  proof  is,  in  fuch  cafe,  to  be  made  at 

the  trial  of  the  caufe.] 
Bendl.  143.       The  party,  on  failure  of  proof  of  the  fuggeftion,  ftiall  not  only 
Sit  ^'&      ^^^^  double  cofts  and  damages,  but  alfo  his  (d)  cofts  and  damages 
W.  3.  c.  II.  in  the  adlion  he  brings  for  the  recovery  of  them. 
Browni.  But,  if  the  prohibition  be  grounded  partly  on  a  modusy  which 

Gouif.  99.  neejg  proof,  and  partly  on  the  contract  of  the  parties,  which  needs 
*e  V.  119.    ^^  proof,  there  ought  not  to  be  double  cofts ;  for  the  mixing  of 

the  contract  with  the  manner  of  tithing  privileges  the  whole. 
Yelv.  79,  So,  where  for  a  variance  between  the  libel  and  fuggeftion,  a 

^°'  confultation  was  awarded,  and  double  cofts  adjudged  to  the  de- 

fendant-, this  was  held  to  be  error  by  the  very  letter  of  the 
(el  Carth.  ftatute,  which  gives  double  cofts  {e)  Only  for  want  of  proving  the 
463*  fuggeftion,  and  for  no  other  caufe. 

Latch,  140.  So,  where  a  prohibition  was  obtained  upon  a  fuggeftion  which 
r'^Si^' G°"  ^^^  "°^  proved  within  the  fix  months,  in  which  the  defendant 
Pacy.  took  iflue  with  the  plaintiff,  which  was  found  for  the  plaintiff ;  in 

this  cafe  it  was  refolved,  that  the  defendant  ftiould  not  have 
double  cofts  for  want  of  the  fuggeftion's  being  proved ;  for  the 
ftatute  is,  that  he  fhall  have  a  confultation  and  double  cofts ;  but 
in  this  cafe  he  could  not  have  a  confultation,  the  matter  and  ifibe 
being  found  aga.inft  him  j  but  ought  to  have  prayed  a  confultation 

upon 
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tipon  the  fuggeftion's  not  being  proved,  and  then  fhould  have  had 
his  double  cofts. 

[Where  a  confultatlon  is  granted,  becaufe  the  fuggeftion  has  Foyv.Liacr, 
not  been  proved  within  fix  months,  the  court  vi'ill  not  make  the  pay-  ^  ^'^'  ^*^"^ 
ment  of  the  double  cods  and  damages  given  in  fuch  cafe  to  the 
defendant  in  prohibition  by  the  2^3  Jidw.  6.  c  13.  a  part  of  the 
rule  ;— that  would  be  unnecefTary,  for  if  a  confultaticn  be  award- 
ed for  want  of  fuch  proof,  double  cofts  and  damages  follow  of 
courfe. 

A  fult  was  inftituted  in  an  ecclefiaftical  court  againft  an  admi-  Creake  f. 
mjlrator  for  tithes  due  from  the  tntejlate  hi  his  lifetime^  to  which  fuit  !p^'^^"''l^V 
the  adminiftrator,  alleging  a  modus,  obtained  a  prohibition,  but  did  g.  a. 
not  prove  his  fuggeftion  Vv'ithia  the  time  limited  for  that  purpofe  Barnes,  129. 
by  the  2  fs'  3  Edzu.6.  c.  13.  and  it  was  doubted,  whether  or  not  c^f^p'^"^' 
he  was  liable  to  double  cofts  according  to  that  ftatute.  C.  B.  157. 

PraS.  Reg.  1 18.     According  to  thefe  books,  the  court  refoived,  that  the  plaintiff"  In  prohibition  was  nut 
liable  to  pay  any  cofls. 

If  a  defendant  in  prohibition  bring  an  aclion  of  debt  for  the  re-  ^  R°l'  -^-^f* 
covery  of  the  double  cofts  and  damages,  given  by  the  2  £5°  3  Ediv.  6.  ^    *  '  ^"^^ 
where  a  confultation  is  granted  for  want  of  the  fuggeftion's  being 
proved  within  fix  months,  he  (hall  alfo  have  cofts  in  fuch  a£tion. 

The  2^2  ^d"^-  6*  ^-  13-  §  14-  gives  cofts  where  the  party  ap-  Comb.  20. 
plying  for  a  prohibition  fails  in  proving  the  truth  of  his  fuggeftion  '^  J]^  S'l^ 
within  fix  months  ;  and  this  continued  to  be  the  only  cafe,  where  ow.-i.cu. 
either  a  plaintifF  or  defendant  in  prohibition  was  entitled  to  reco-  provides, 
ver  any  cofts  until  the  8  Csf  9  ;^.  3.  r.  1 1.     By  the  third  fedion  of  [n^th"°fft^ 
that  ftatute  it  is  enafted,  "  That  in  all  fuits  upon  prohibitions,  the  contained 
*'  plaintiff  obtaining  judgment,  or  any  award  of  execution  after  fhaJibecon- 
**  plea  pleaded,  or  demurrer  joined  therein,  (hall  likewife  reco-  J^'j.'^^u  ? *'" 
"  ver  his  cofts  of  fuit ;  and  if  the  plaintiff  ftiall  become  nonfuit,  then  in  be- 
*•  or  fuffer  a  difcontinuance,  or  a  verdidl  ftiall  pafs  againft  him,  "ng,  relative 
**  the  defendant  (hall  recover  his  cofts,  and  have  execution  for  the  '^  ':^  f^^: 

^,    r  •  •  J  r    ■  r     ■       J  J-     •  r     ■  ;      u  n  mentotcolts 

**  lame  by  capias  ad  Jatisjaacudumj  JiertJaciaSy  or  elegit,  by  executors 

oradminiltrators. 

Where  judgment  is  given  for  the  plaintiff,  in  a  fuit  in  prohibi-  ^Str.  1062, 
tion,  upon  demurrer,  or  after  plea  pleaded,  he  fliall  liave  cofts  ^ardw™/  6 
taxed  from  the  fuggeftion,  and  fo  as  to  include  the  cofts  incurred  Andr.  62. 

by  the  motion.  Barnes,i30. 

Thus  in  prohibition,  a  motion  being  made  that  the  prothono-  Wills  v. 

tary  fiiould  not  allow  cofts,  except  from  the  time  of  the  delivery  ^  G"i?Caf 

of    the  declaration,    the  court  unanlmoufly   declared,    that   the  Pr.  c.  P. 

plaintiff  ought  to  have  his  cofts  from  the  time  of  the  fuggeftion,  ^i-  S-C. 
and  of  the  fuggeftion  itfelf,  and  all  cofts  incident  and  fubfequent  '  '  ' 
thereto. 

lSo  where,  after  judgment  for  the  plaintiff  in  prohibition,   the  Sir  Harry 

queftiojn  was,  v/hcther  the  cofts  payable  by  the  defendant  fliould  starkey!"in 

be  computed  from  the  firft  motion,  or  only  from  the  declaration  ?  Scacc.  H. 

Upon  fearch,  it  was  found  to  be  the  courfe  of  all  the  courts,  to  4  G.  i. 

tax  only  from   the  time  of  declaring,  except  in  two  inftances,  s.  c?Fort. 

tea.  Mai/s  Yr  jai'kjon^  B^  R.  %  G-j  and  Brawn  v.  Turner  and  others,  348.  S.  c. 

in 
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cited  Caf. 

temp. 

Har(lw.396. 
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in  C.  B.,  where  cods  were  allowed  from  the  time  bf  the  original 
motion  for  the  prohibition.  And  Mr.  Baron  Forte/cue  faid,  that 
this  queftion  had  been  put  to  all  the  judges,  whofe  opinions  were 
conformable  to  thefe  two  decifions.  Therefore,  in  the  principal 
cafe,  the  court  of  Exchequer  ordered  cofts  to  be  taxed  from  the 
firfl.  application  to  the  court  inclufively ;  and  direfled  the  officers 
to  purfue  that  mode  of  taxation,  in  all  fuch  cafes  for  the  future. 

Afterwards,  in  Sivetnam  v.  Archer y  the  fame  queftion  occurred, 
and  received  the  fame  determination ;  and,  in  this  cafe,  it  was 
agreed  that  the  practice  had  been  uniformly  fuchj  fince  the  refo- 
lution  in  Houghton  v.  Starkey. 


1  Str.  uh'i 
jtip.  Sedvide 
Ca.  temp. 
Hardw.  396. 
where  this 
cafe  is  cited 
differently,  and  faid  to  have  been  never  determined* 


Bury  V. 
Crofs, 
a  Str.  83. 
S.  C. 
I  Barnard. 
K.  B.  4.7. 
S.  C.  cited 
Caf.  temp. 
Hardw.  39  6. 


Carlifle  v. 
Meytick, 
C.  B.  H.  i: 
G.  3.  Say. 
on  Cofts, 


Middleton 
V.  Croft, 
Caf.  temp. 
Hardw.  39  5. 
S.  C.  Andr. 
57-2  Str. 
x'062. 


And  this  point  was  again  agitated,  in  a  fubfequent  cafe,  oni 
account  of  a  doubt  entertained  on  the  fubje6l  by  a  new  Mafter  of 
the  King's  Bench  ;  when  the  court  refolved,  that  the  plaintiff  in 
prohibition  (hould  have  cofts  from  the  very  firft  appUcation  for 
the  prohibition,  becaufe  the  whole  is  but  one  fuit,  and  the  words 
of  the  8  ^  g  W.  2'  ^.  n.  are,  that  the  plaintiff  fhall  recover  his 
cofts  of  fuit. 

But  it  hath  been  holden,  that  a  defendant  in  prohibition.  In 
cafe  of  the  nonfuit  of  the  plaintiff,  is  not  entitled  to  the  cofts  oc- 
cafioned  by  oppofing  the  rule  for  the  prohibition,  but  merely  to 
the  cofts  6f  the  nonfuit. 

Thus,  upon  a  rule  to  fliew  caufe  why  the  prothonotary  fhould 
not  review  his  taxation  of  cofts,  it  appeared,  that  the  plaintiff  in 
a  fuit  in  prohibition  had  been  nonfuited ;  upon  which  the  queftion 
was,  whether  the  defendant  ought  to  have  the  cofts  incurred  by 
oppofing  the  rule  to  Ihew  caufe  why  the  writ  of  prohibition  fliould 
not  be  granted,  as  well  as  the  cofts  of  the  nonfuit  ?  It  was  de- 
termined, that  he  ought  to  have  no  more  than  the  cofts  of  the 
nonfuit.  If  the  defendant  had  fucceeded  in  his  oppofition  to  the 
rule  to  fliew  caufe  why  the  prohibition  fhould  hot  be  granted,  it 
would  even  then  have  been  for  the  confideration  of  the  court, 
whether,  upon  all  the  circumftances  of  the  cafe,  that  rule  fliould 
be  difcharged  with  cofts ;  but  as  he  did  not  fuccced  in  that  oppo- 
fition, it  muft  be  now  intended  that  it  was  groundlefs,  and,  con- 
fequently,  there  is  no  pretence  for  his  being  allowed  the  cofts 
thereof. 

If,  upon  argument  of  a  demurrer  to  a  declaration  in  prohibi- 
tion, a  writ  of  prohibition  be  awarded  as  to  fome  of  the  points 
contained  in  the  libel  in  the  court  below,  and  a  confultation  as  tc 
others,  the  plaintiff  in  prohibition  {hall  have  cofts. 

Thus,  where  Johjz  Middleton  and  his  wife  were  libelled  againft 
in  the  fpiritual  court,  for  being  married  out  of  canonical  hours, 
without  licence  or  banns,  and  in  a  private  houfe ;  a  prohibition 
was  applied  for,  upon  a  fuggeftion  that  the  power  of  the  ecclefi- 
aftical  .court  was  taken  away  by  the  ftatute  of  7  dff  8  /iF.  3.  r.  35 
by  which  penalties  were  laid  on  the  clergyman  marrying,  and  the 
parties  married,  without  banns  or  licence,  which  penalties  were 
to  be  recovered  in  the  temporal  court.   In  order  to  bring  the  mat- 
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*€r  fully  before  the  court,  the  plaintiffs  were  ordered  to  declare  m 
prohibition  ;  the  defendant  by  his  plea  denied  (in  common  form) 
that  he  had  proceeded  in  tlie  fpivitual  court  contrary  to  the  writ 
of  prohibition  ;  and  for  a  confultation  demurred  generally.  After 
joinder  in  demurrer  by  the  plaintiffs,  jo/m  Alidd/eion,  the  huf- 
band,  died  ;  however,  notwithflanding  his  death,  the  court,  at  the 
inflance  of  the  parties,  and  becaufe  the  ecclefiaflical  court  might 
ftill  proceed  againit  the  wife,  gave  judgment,  that  the  prohibition 
Ihould  (land  as  to  that  part  of  the  libel  which  was  for  marrying 
at  an  uncanonical  hour,  (7.  e.)  not  between  the  hours  of  eight  and 
twelve  in  the  forenoon,  and  that  a  confultation  fhould  be  awarded 
quoad  the  refidue  of  the  caufe. 

In  confequence  of  this  judgment,  application  was  made  to  the 
court  that  the  Mafter  might  be  direded  to  tax  Anne  Middleton^  the 
wife,  her  cofts,  upon  the  8^9  IV.  3.;  but  no  fuggeftion  being 
then  made  upon  the  roll,  of  the  hulband's  death,  the  court  refufed, 
at  that  time,  to  grant  any  rule. 

This  fuggeftion  being  afterwards  made,  the  matter  was  moved 
again,  and  a  rule  to  (hew  caufe  was  granted. 

For  the  plaintiff,  the  cafe  of  Dr.  Bentley  and  the  Bifliop  of  Ely 
was  cited  ;  where,  in  a  fuit  in  prohibition  in  this  court,  judgment 
was  given  that  the  prohibition  fliould  ftand  as  to  all  the  articles, 
concerning  which  the  DoiSlor  was  libelled  below  ;  but,  upon  a  writ 
of  error  in  the  Houfe  of  Lords,  that  judgment  was  reverfed,  and 
a  new  judgment  given, — That  the  prohibition  fiiould  ftand  as  to 
part  of  the  articles,  and  a  confultation  go  as  to  the  reft  ;  and  there 
it  came  to  be  debated,  whether  the  plaintiff  in  prohibition  was 
entitled  to  cofts,  he  having  judgment  only  for  part  ?  and  this  was 
folemnly  argued,  upon  a  day  appointed  for  that  purpofe,  by  all  //^y^^Bra. 
the  judges  then  prefent;  and  finally  the  plaintiff  had  judgment  Pari.  Caf. 
thereupon  for  his  cofts. 

Upon  the  firft  argument  of  the  principal  cafe,  the  whole  court 
were  clearly  of  opinion,  that  where  a  prohibition  goes  to  part, 
and  a  confultation  to  other  part,  the  plaintiff  in  prohibition  is  en- 
titled to  cofts.  And  Lord  Hardivicke^  then  Chief  Juftice  of  this  l^''-  Term, 
court,  obferved,  that  this  cafe  was  within  the  very  words  of  the 
ft:atute  of  8  ^'9  ^F.  3.  c.  11.  §  3.  which  are,  if  the  plahitif  obtain 
judgment,  or  any  award  of  execution  after  plea  pleaded,  or  demurrer 
joined;  and  the  ftatute  only  provided  for  the  defendant's  recover- 
ing his  cofts  in  fuch  fuits  where  the  plaintiff  fhould  become  non- 
fuit,  fuffer  a  difcontinuance,  or  a  veiulu:  iiiould  pafs  againft  him; 
neither  of  which  was  the  cafe  here.  And  as  to  the  quantum  of 
the  cofts,  he  faid,  that  though  it  was  an  equitable  conflrudion  of 
the  ftatute,  to  give  cofts  from  the  firft  motion ;  yet,  where  a  con- 
fultation v/as  awarded  as  to  part,  it  was  in  the  diicretion  of  the 
court,  upon  the  circumftances  of  the  cafe,  whether  they  v/ould 
allow  cofts  for  that  time  or  not. 

However,  it  being  objeded,  that  the  death  of  the  hufl^and  be- 
fore judgment  had  abated  the  fuit,  no  rule  was  then  made  for 
cofts,  but  the  court  ordered  this  point  to  ftand  over  for  furthetf 
argument. 

Vol.  V.  XJ  u  Accord- 


Andr.  62. 


Mai  ton  V. 
Acklam, 
Barnes,  1 3S. 


Creek  v. 
Pitcairne, 
Caf.  Pr.C.P. 
157.   Prad. 
Reg.  ii8. 
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Accordingly,  this  queftion  was  argued  in  a  fubfequent  tcrm> 
when  the  court  were  unanlmoufly  of  opinion,  that  in  this  cafe 
the  circumftance  of  the  hufband's  death,  previous  to  the  judg- 
ment, was  not  an  abatement  of  the  fuit,  even  at  the  common 
law  ;  or,  if  it  was,  that  it  was  clearly  aided  by  the  8  i5  9  JV.  3. 
r.  1 1.  ^  7.  And  thereupon  they  made  the  rule  for  the  allowance 
of  cofts  to  the  wife  abfolute;  and  added,  that  fuch  cofts  mud  be 
allowed  from  the  time  of  the  original  motion  for  the  prohibition. 

So,  it  hath  been  determined,  that  a  defendant  in  a  fuit  in  pro- 
hibition is  entitled  to  cells,  where  a  verdl£l  is  found  for  him, 
though  it  be  for  part  only  of  the  matter  in  iflue,  and  a  confulta- 
tion  be  awarded  for  the  refiduc. 

If,  in  a  fuit  in  prohibition,  the  plaintifF  be  obliged  to  declare 
as  adminiftrator,  (as  if  the  prohibition  be  granted  to  a  fuit,  in  the 
fpiritual  court  againft  the  plaintiff  as  adminiftrator,  for  tithes  dus 
in  the  inteftate's  lifetime,)  and  become  nonfuit  at  the  trial,  he  is 
not  liable  to  the  payment  of  cofts. 

A  plaintiff  in  prohibition  is  entitled  to  cofts,  by  the  ftatute  of 
8^9  IF",  3.  c.  II.  only  wliere  he  obtains  judgment  after  plea 
pleaded,  or  demurrer  joined  ;  but,  if  there  be  judgment  by  default 
in  a  fuit  in  prohibition,  and  the  plaintiff'  have  damages  upon  a 
writ  of  inquiry  for  the  contempt  in  proceeding  after  the  writ  of 
prohibition  delivered,  he  will  be  entitled  to  cofts,  by  virtue  of  the 
ftatute  of  Gloucejieri  c.  I.:  this  was  determined  in  the  following 
cafe. 

Upon  a  motion  to  fet  afide  a  writ  of  inquiry  of  damages  In 
prohibition,  after  judgment  by  default,  upon  which  the  jury  had 
found  damages  for  the  plaintiff,  it  was  alleged  on  the  part  of  the 
plaintiff,  that  the  citing  him  to  appear  in  the  fpiritual  court  in  a 
plea  of  which  that  court  has  no  cognizance,  and  whereby  the 
plaintiff  may  fuftain  great  damage,  is  a  contempt  of  the"  laws  of 
the  land,  and  therefore  the  defendant  ought  to  make  the  plaintiff 
fatisfaQion  for  the  damage  fuftained  by  the  proceedings  in  the 
court  below,  and  this  the  defendant  tacitly  admits,  by  fuffering 
judgment  to  go  againft  him  by  default.  And  if  the  plaintiff'  be 
entitled  to  damages,  he  is  alfo  to  cofts,  under  the  ftatute  of 
Gloiicejlcr. 

The  court  inclined  to  be  of  this  opinion,  but  took  further  time 
to  confider  of  the  matter.  On  a  fubfequent  day,  the  queftion 
was  folemnly  argued  ;  after  which  the  court  gave  the  plaintiff 
leave  to  proceed  on  his  inquiry,  and  dire6led  the  prothonotary 
to  tax  his  cofts.  But  becaufe,  in  this  cafe,  the  defendant  was 
profccuted  for  a  contempt  at  common  law,  as  judge  of  the  fpi- 
ritual court,  and  he  could  not  poffibly  be  in  contempt  until  the 
rule  was  made  abfolute  to  ftay  his  proceedings,  the  cofts  were 
allowed  only  from  the  time  that  the  rule  for  the  prohibition  was 
made  abfolute. 
Hull,  on  It  fhould  feem  that  the  cafe  reported,  by  the  name  of  Sir  Ed- 

Coils,  32Z.  luard  Bettijon  v.  Savage,  in  Com.  335.  is  the  fame  with  that  above 
ftatcd ;  though  it  muft  be  confeiTed,  the  reports  differ  very  widely 
in  feveral  material  points. 

According 


Sir  E.  Bet- 
tinfon  V,  Dr. 
Hinchman, 
Caf.  Pr. 
C.P.  20. 
S.  C.  B. 
N.  P.  331. 
Lill.  Ent. 
320.  Ace. 
Raym.  387. 
a  Jon.  128. 
I  Vc.-.c.  337. 

34-    350- 
3  Lev.  360. 


According  to  CcmyiSf  the  plaintiff  having  declared  in  prohibi- 
tion, the  defendant,  qiicad  any  proceedings  fmce  the  writ  of  pro- 
hibition d'--hvered,  pleaded  not  guilty,  and  for  a  confultation  de- 
murred :  there  was  judgment  for  the  plaintiff  upon  the  demurrer, 
aud  upon  a  writ  of  inquiry  of  damages  in  that  iffue,  the  jury 
found  id.  damages.  And  the  court  were  of  opinion,  the  plaintiff 
fnould  hr.ve  cofls  ;  and,  upon  error  in  the  King's  Bench,  this 
judgment  was  affirmed.  And,  afterwards  the  reporter  adds,  a  writ 
of  error  was  brought  in  parliament,  which  was  dropped  upon  his 
perfuafion  that  it  was  reafonable,  and  agreeable  to  the  authorities 
in  law,  that  the  plaintifl^"  fhould  have  cofts. 

If  one  of  the  iffues  joined  upon  a  declaration  In  prohibition  be,  l^^cy  t. 
whether  the  defendant  hath  proceeded  in  the  fpiritual  court  fub-  c^"^^'  ^'^°' 
fcquent  to  the  granting  of  a  writ  of  prohibition,  and,  at  the  trial,  s.'c.  iRoI. 
it  be  found  againft  the  defendant ;  or  if,  in  an  attachment  upon  a  Abr.  516. 
prohibition,  it  be  found  that  th.e  party  proceeded  after  the  writ  of  yon*    ._, 
prohibition  awarded,  the  plaintiff,  in  both  cafes,  is  entitled  to  re-  Fide  i  S:r. 
cover  damages  and  cofts  for  the  contempt.  485. 

If  defendant  in  prohibition  compels  the  plaintiff  to  declare,  and 
then  pleads  a  nugatory  plea,  the  court  will,  on  motion,  order  hi;n 
to  pay  cofts  to  the  plaintiff. 

Thus,  at  the  defendant's  Inftance,  it  was  made  part  of  the  Seed  v. 
rule  for  a  writ  of  prohibition,  that  the  plaintiff  fhould  declare  Jaj"nJ's"'J*"g 
in  prohibition.  The  defendant  afterwards  demanded  a  de- 
claration, and  threatened  a  nonpros  for  want  thereof.  Where- 
upon the  plaintiff's  agent  prepared  a  declarationj  but  when  it  was 
ready,  he  was  told  by  the  defendant's  agent  that  he  need  not  de- 
liver it  ;  however,  having  been  at  the  trouble  and  expence  of  pre- 
paring it,  he  delivered  the  fame,  and  demanded  a  plea.  Defend- 
ant pleaded  nothing  to  the  merits,  but  only  that  he  did  not  pro- 
ceed in  the  fpiritual  court  after  the  prohibition,  gave  a  rule  to 
reply,  and  demanded  a  replication.  Upon  which  the  plaintiff  ob- 
tained a  rule  for  the  defendant  to  fhew  caufe  why  he  lliould  not 
pay  the  plaintiff  the  colts  of  the  proceedings  in  prohibition.  The 
rule  was  now  made  ablblute.  The  court  looked  upon  the  plea  to 
be  a  (ham  nujjatory  plea,  not  bt^ing  to  the  merits  of  the  caufe  ; 
the  allegation  that  the  defendant  has  proceeded  contrary  to  the 
prohibition,  is,  and  muft  be  put  into  every  declaration  of  this 
kind  ;  b\it  whether  lie  has  fo  proceeded  or  not,  is  totally  imm:ii 
terial.  The  ftatute  8  ^  9  ?F.  3.  c.w.  gives  cofts  after  plea 
pleaded,  or  demurrer,  but  this  is  not  a  plea  within  that  ftatute. 

But,  though  a  plaintiff  in  prohibition  may  have  prepared,  and 
aftually  tendered,  a  declaration  to  defendant,  proceedings  ftiall 
be  Haid  without  cofts,  where  the  defendant  is  defirous  of  fub- 
Itiitting  without  further  litigation. 

Thus,  upon  ftiewing  caufe  againft  a  pr-'hibltlon,  the  court  made  GeggcT. 
the  rule  abfolute,  with  a  diredlon  that  the  plaintiff  ftiould  declare  -^"g"',,.-, 
in  prohibition.     He  tendered  a  declaration,  but  the  defendant  re- 
fufed  it,  arwd  applied  to  ftay  proceedings,  as  being  willing  to  fub- 
niit.     The  plaintiif  infifted  he  had  a  right  to  go  on,  in  order  to 

U  u  2  get 
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get  at  the  cofts  of  the  motion,  which  he  could  not  otherwife 
have.  But  the  court  {laid  the  proceedings  without  cofts  ;  faying, 
the  dire£lioa  to  decUre  was  in  favour  of  the  defendant,  who  miglit 
waive  it.] 

Leon.  t86.  The  furmife  or  fugjjeftion  may  be  brought  in  by  attorney,  and 
need  not  be  in  proper  perfon. 

Latch,  7.  A  prohibition  is  not  to  be  granted  the  laft  day  of  term,  but  on 

A^*'  fRoiie  "potion  on  that  day  a  rule  may  be  obtained  to  ftay  proceedings  till 

adds,  "or on  the  enfuing  term. 

*•  the  laft  day  but  one."     Gibf.  i02y.     3  Burn's  Eccl.  Law,  213.] 

(F)  When  to  be  granted  abfolutely,  or  quoufquc 
only  ;  and  therein,  of  direding  the  Party  to  declare 
on  his  Prohibition. 

6Mod.3o8.   pRohibitions  are  granted  either  abfolutely,  or  hoc  iifque  only  till 

*     fuch  an  a£l  be  done.     The  firll  of  thefe  is  peremptory,  and 

ties  up  the  inferior  jurifdi£lion  till  a  confultation  is  awarded  :  the 

fecond  is  ipfo  fciclo  difcliarged  upon  performing  the  aiSi:,  and  that, 

without  any  writ  of  confultation. 

Vent.  252.        When  a  prohibition  is  moved  for,  becaufe  a  copy  of  the  libel 

aSalk.  553.   jg  jgriij^j  {Q  be  delivered,  the  court  requires  that  oath  fhould  be 

made  of  the  denial,  and  the  prohibition  is  only  quoiefque  the  copy 

is  delivered. 

h  Mod.  308.       A  prohibition  quoufque  they  give  copy  of  the  libel,  if  it  be 

granted   before  any   libel  exhibited,   does  not  bind   them  from 

exhibiting  any  libel,  and  after  they  fhall  not  proceed  till  they  give 

a  copy  of  it. 

Ld.  Raym.        A  p'/chibition  was  denied  to  be  granted  to  the  Admiralty  court, 

Y'^'  „        upon  a  fuggellion  that  they  refufed  to  give  the  party  fued  there  a 

c.  3.  copy  of  the  libul,  becaufe  the  [a)  ftatute  extends  only  to  the  eccle- 

fiailical  courts. 
zLd.Raym.  It  was  formerly  held  by  all  the  judges  of  ^/;^/rt«^,  that  when 
K^'^ch  r  there  was  a  proceeding  ex  officio  in  the  ecclefiaftical  court,  they 
and  fo  ruled'  were  uot  bound  to  give  the  party  a  copy  of  the  articles.  But  the 
byhi.mina  J^w  is  otherwife ;  for  in  fuch  cafes,  if  they  refufe  to  give  a  copy 
like  ca  e.       ^£  ^.j^^  articles,  a  prohibition  Ihall  go  qnoufque  they  deliver  it. 

{b)  Lord  On  [b)  motions  for  prohibitions  it  is  frequent  in  doubtful  cafes 

.iRaym.  236.  ^^  grant  them  tiifiy  or  that  the  adverfe  party  fliould  (hew  caufe  why 

4\\-  nrf,.  they  lliould  not  be  granted.    Alfo,  in  {c)  nice  and  difficult  cafes  it 

4  Mod.  is  ufual  to  direct  the  plaintiff  to  {d)  declare  on  his  prohibition,  and 

'5 '-2-  fo  proceed  to  {e)  iffue,  that  the  merits  of  the  caufe  may  be  brought 

Raym.  83.  before  the  court  with  the  greater  exadlnefs,  and  they  thereby  b« 

{d)  Stile's  the  better  enabled  to  judge  of  the  reafonablenefs  of  granting  or 

Praft.  Reg.  jefyfj^g  ^j^g  prohibition,  {{f)  But,  if  the  court  be  clearly  of  opinion 

(e'/if  the  that  there  is  no  ground  for  a  prohibition,it  ought  to  be  denied,  with- 

jury,  upon  >  out  putting  the  defendant  to  expence,  and  delayino'  in  the  mean 

aaifluejom-  ^jj^g  ^}^g  exercife  of  what  appears  to  them  a  lawful  jurifdicSlion. 

hibition  de  For  this  denial  is  not  conclufivc  to  the  plaintiff.      If  there  is  no 

tTt^.dedid.  j  uriCdi£liou,  the  feiite^ce  will  be  n  nullity,  and  upon  any  attempt 


Proljibition.  66j 

to  excufe  or  enforce  it,  the  whole  may  be  tried  in  an  a£lion  (g).  different 
The  plaintiff  may  alfo  apply  to  any  other  court  in  W'eft?mnjhr-  "s^"-''^  yet 
hall  for    a    prohibition,    and    take   their   opinions.       Per   Lord  ant(haiTnJt 
J\^ansjield.  have  a  con- 

fiilration; 
for  it  appears  rhat  he  ought  not  t«  fue  for  tithes  in  fpecie,  there  being  a  madiii  found.     Ycnt.  32.  -viii 
(upra.  (y)    Saint  Joha's   College  v.  Todington,    i   Burr.  158-9.  {g)    Lindo   v.    Rodney, 

Oougl,  620. 

If  however  the  court  incline  in  favour  of  the  proliibition,  the   iBurr.  19S. 
defendant  has,  it  feems,  a  right  to  put  the  plaintiff  to  declare :  ce'Vv'^'* 
and  having  fuch  right,  he  may  of  courfe  waive  it,  and,  after  a  rule  jonea. 
given  to  declare,  fubniit  and  flriy  proceedings.] 

The  court  is  not  obliged  to  give  dire£lion  for  fuch  declaration,  Leon.  181 
but  are  abfolute  judges  of  the  fufiiciency  or  infufficiency  of  the 
fuggeftion. 

[Where  the  party  is  ordered  to  declare  in  proliibltion,  he  ought  Dean  and 
not  to  take  out  the  writ,  for  ferving  the  other  fide  with  a  rule  is  ^vdis^  ^^ 
fufficient;  and  if  in  that  fuit  he  obtain  judgment,  the  judgment  Mich' 
is  Jlet  prohibition   otherwife  it  is  eat  confultatio ;  therefore  if  the  ^5  ^8°*  *• 
party  be  excommunicated,  the  mandatory  part  of  the  writ  to  affoil 
the  party  is  not  to  be  obeyed  till  after  trial  had. 

The  declaration  in  prohibition  is  a  qui  iam  declaration,  for  it  '^  Co.  61. 
fuppofes  a  contempt  to  the  king  in  proceeding  after  the  writ  de-  jj^eLrstl! 
iivcred.     But  the  contempt  is  merely  form,  not  traverfable,  and  483.  Seed  v. 
no  verdi£t  need  be  given  about  it.1  Wolfenden, 

^  -^  Barn.  148. 

If  the  declaration  varies  from  the  fuggeftion,  this  is  naught,  7  Mod.  13, 

114. 

Leon.  7i8. 

for  the  furmiie  ig  as  :he  writ. 


and  a  confultation  will  be  awarded.  V'^    ,  <> 

Leon.  715. 


[Where  an  iffue  is  joined  in  a  declaration  in  proln'bition,  if  the  Carter  v. 
jury  find  a  verditl  for  the  plaintiff,  yet  they  fnall  give  no  more  L^^^^»  ^■' 
than  IS.  damages;  for  it  is  in  nature  of  an  iffue  to  inform  the 
confcience  of  the  court :  but,  after  he  has  had  judgment,  quod 
Jlct  prohibitio,  he  may  bring  his  action  upon  the  cafe,  and  recover 
the  damages  he  has  fuftained. 

In  tithe  cafes,  and  matters  of  fuch  fort,  where  many  things  are  iLd.Rayin. 
In  controverfy,  it  is  frequent  to  order  the  prohibition  to  itand  as  ^^* 
to  part,  and  a  confultation  to  go  as  to  the  other  part.] 

(G)  Whether  more  than  one  fuch  Writ  is  to  be 

awarded.  '' 

BY  the  50^'.  3.  c.  4.  it  is  enabled,  "That  where  a  confultation  W  intended 

"  is  once  duly  gi-anted  upon  a  prohibition  made  to  the  judge  judgg^^and 

*'  of  {a)  Holy  Church,  that  the  {b)  fame  judge  may  proceed  in  therefore 

**  the  caufe  by  virtue  of  tlie  fame  confultation,  notwithftanding  '^is  4atute 

«  any  (^)  other  prohibition  {d)  thereupon  to  be  delivered;  pro-  ^o'^he 'court 

<*  vided  always,  that  the  matter  in  the  libel  of  the  faid  caufe  be  of  Admi- 

*'  not  enlarged  or  otherwife  U)  changed."  "'^3^-    , 

°  \  /  o  2Brownl.35. 

(i)  Ecclefiaftical  judge  in  general,  or  perfon  competent,  and  not  the  fame  individual  perfon.  Poph.  159. 
Fiilm.  418.    LaKb,  6.  75.        (c)  But,  if  the  firft  prohibition  was  unduly  obtaiBsd,  as  on  proceedijigs 
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by  tngiiih  bill  In  Chancery,  &c.  a  fccond  prohibition  mjy  bz  awarded  notwithftandlng  this  ftatate.  Crs. 
Eliz.  736.  p.  5.  {d)  Whether  proceeding  out  of  the  iaaic  court  or  another,  it  tor  the  lame  caule.- 
Cro.  £liz.  477.         {e)  2  Rol.  Rep.  207. 

ft  Brownl.  This  ftatute  hath  been  conftrued  to'  extend  to  thofe  cafes  where 

Leon*.''uo.  ^  confultation  hath  been  lawfully  granted  ;  that  is,  upon  the  right 
3  Built.  1R2.  and  merits  of  the  thing  in  queftion,  and  not  to  fuch  cafes  where 
Moor,  91 7,    for  defeft  of  form,  mifprifion  of  a  clerk,  mifpleading  an  a£l  of 

parliament,  ^c.  confultation s  have  been  awarded. 
Jones,  231.        So,  if  a  confultation  be  awarded  for  default  of  proof  of  the 
Cro^Car**     fuggcllion  purfuant  to  the  ftatute  2  ^"  3  K  6.  c.  13.  the  plaintiff 
208.  is  not  precluded,  but  may  bring  [a)  another  prohibition  ;  for  this 

ftKeb. 719,  ftatute  goes  to  the  fuggeftion  made  upon  the  (b)  fame  libel,  and 
mil"-  P3V  ^°  ^  confultation  duly  granted,  and  not  to  the  cafe  of  not  having 
double  cofts.  witncfles  ready  to  prove  the  fuggeftion  through  negligence. 

Carth.  463.  [l']  It  is  faid  oy  JalWct  He Ikiuay,  that  alter  a  confultation  awarded  tor  not  proving  hii 
fuggeftion,  &c.  the  party  ihall  be  for  ever  barred  from  having  another  prohibition  on  the  fame  libel. 
Comb.  63. ^_&d  f«.] 

2  Vent.  47.       A  motion  was  made  for  a  prohibition  to  a  fuit  for  tithe-lamb, 
upon  fuggeftion  of  a  modus  to  pay  id.  3.  lamb  for  lambs  falling  in 
the  plaintiff's  farm  in  the  parifti.     It  was  objefted,  that  a  pro- 
hibition was  granted  before  to  ftop  this  fuit,  upon  a  fuggeftion, 
which  was  tried  and  found  for  the  plaintiff,  and  a  conlultation 
granted.    But  it  was  anfwered,  that  that  fuggeftion  was  for  every 
lamb  which  fell  in  the  parifli,  whereas  this  only  is  for  lambs 
falling  in  a  particular  farm,  and  fo  not  M'ithin  this  ftatiite.    How- 
ever the  court  inclined  againft  the  prohibition,  thinking  it  within 
the  ftatute. 
Keb.  aSe.         If  upon  the  trial  of  a  fuggeftion  the  plaintiff  be  nonfuit,  no 
Dig!  tit*.""'  *^new  prohibition  ftiall  be  granted,  although  the  nonf'.:it  was  oc- 
Prohibition.    cafioncd  for  v/ant  of  fome  of  the  plaintiff's  witncff^s,  who  were 
(K.4.)        ^Q  prove  the  truth  of  the  fuggeftion,  and  who  were  neceffarily. 
*'"'  '^■■*       ,   obliged  to  be  abfent. 

Moor,  917.        If  the  ecclefiaftical  court  refufe  to  grant  a  copy  of  the  libel,  for 
which  a  prohibition  is  granted,  and  thereupon  they  grant  the  copy, 
and  afterwards  proceed  in  the  caufe,  the  matter  not  being  within 
their  jurifdidlion,  another  prohibition  lies. 
Owenv.  —       [A  prohibition  was  granted  in  a  fuit  for  tithes,  upon  a  fuggeftion 
a     0W.J95.  jj^^^  ^i^g  lands  vvere  barren  and  newly  improved,  and  a  trial  had 
on  the  declaration  in  prohibition,  and  a  verdiet  for  the  plaintiff 
that  the  lands  were  not  barren,   on   which  a  confultation  was 
granted,  and  he  obtained   fentence.       From  the  inferior  court, 
there  was  an  appeal  to  the  Arches,  and  an  allegation  entered  that 
the  land  was  barren  ;  and  the  court  there  were  proceeding  to  reverfe 
the  fentence,  becaufe  barren  land,  though  contrary  to  the  verdi£l 
at  law  ;  upon  which  a  prohibition  was  granted  quoad  the  allegation 
of  barren  land.] 
Lit.  Rep4  If  the  defendant  in  a  prohibition  die,  his  executors  may  proceed 

'5S»  in  the  ecclefiaftical  court,  and  the  judges  of  the  court,  out  of 

which  the  prohibition  was  granted,  will  alfo  in  fuch  cafe  make  a 
rule  to  the  fpiritual  court  to  proceed ;  but  the  plaintiff  may,  if  hc 
pleafe^  I^ave  a  new  prohibiiipn  againft  the  executors* 
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(H)  At  what  Time  to  be  granted ;  and  herein,  In 
what  Cafes  it  may  be  granted  after  Sentence. 


■j  T  Is  clearly  agreed,  that  in  all  cafes  where  It  appears  upon  the  t  Inft.  602. 
^   face  of  the  libel,  that  the  Admiralty,  Spiritual  Court,  b*r.  have  ^  ^°'-  ^^^' 
not  a  jurifdiclion  (r;),   a  prohibition   may  be   awarded,   and  is  Noy,i37*. 
grantable  as  well  after  as  before  fentence  ;  for  the  king's  fuperior  Sid.  61;. 
courts  have  a  fuperintendcncy  over  all  inferior  jurifdidlions,  and  ^'°*^i]f* 
are  to  take  care  that  they  keep  within  their  due  bounds.  462,907.  * 

Skin.  299.  pi.  2.  Canh.  463.  March,  153.  2  Roll.  Rep.  24.  Comb.  356.  [Ca.  temp.  Hardw, 
317.  J  Burr.  314.  a  Burr.  813.  3  Burr.  1922.  2  Str.  H33.  4Burr.  2037.  Cowp.  424.. 
[a]  Either  never  had  any  at  all,  or  have  exceeded  that  which  they  had.  3  Term  Rep.  37.  Pro« 
hibitioii  will  be  granted  to  a  court  of  appeal  where  it  appears  that  they  have  no  jiirifdiftiou  over  the 
fubjeft-matter  even  after  they  have  remitted  the  fuit  to  the  court  below,  and  awarded  cofts  againft  the 
appellant,  if  they  arc  proceeding  tp  enforce  the  payment  of  thefe  cofts.  Darby  v.  Cofens,  i  Term 
Rep.  552.  On  a  libel  to  charge  a  man  to  repair  a  church  in  refpedt  of  a  iight-houfe,  a  prohibitioa 
was  granted  after  fentence,  and  an  appeal  to  the  Delegites.  Sir  Ifaac  Rebovv  v.  Bickerton,  Bunb.  8 1. 1 

But,  where  the  court  has  a  (b)  natural  jurifdi£lIon  of  the  thing,  ^'^«  the  au- 
but  is  reflrained  by  fome  ftatutc;  as  by  23  H.  8.  c.  9.  for  citing  f^J^^^l^^"' 
out  of  the  diocefe,  there,  the  party  muft  come  before  fentence  j  Cro.  Car. 
for  after  pleading  and   admitting  the  jurifdiclion  of  the  court  97- 2  Show, 
below,  it  would  be  hard  and  inconvenient  to  grant  a  prohibition.     |tr^i'""*' 

Vent.  61.  6  Mod.  25a.  7  Mod.  137.  Godb.  163.  243.  5  Mod.  341.  Hetl.  19.  i2Co»76.-^ 
(i)  2  Salk.  5^9.  Like  point;  becaufe  the  caufe  belongs  to  the  fpiritual  court,  and  though  not  to 
that  fpiritual  couf,  yet  it  belongs  to  f^me  other,  and  not  to  the  king's  temporal  courts  ;  &"  -v-ds 
Carth.  33,  34.  where  it  appeared  on  the  fice  of  the  libel,  that  the  party  was  cited  out  of  his  proper 
diocefe. — — — Cro.  Jac.  429.  Cro.  Car.  97.  Comb.  448  wiiere  the  party  obtained  a  prohibition  be- 
fore fentence,  but  did  not  ferve  it  till  two  terms  after,  which  was  after  fentence  definitive,  it  was  held 
to  be  too  late. 

[If  a  man  libels  in  the  fpiritual  court  for  tithes  In  kind,  and  the  Offley  v. 
defendant  below  fuggefts  and  infifts  upon  a  modus,  there,  the  ^hitehaii, 
fpiritual  court  have  no  jurifdiction  to  try  the  modus,  their  method 
of  trial  of  prefcription  being  different  from  ours  :  but,  if  a  man 
libels  for  a  modus,  and  the  defendant  admits  the  modus,  the 
fpiritual  court  may  proceed  in  the  caufe.  But  even  in  the  firfl: 
cafe,  if  the  party  permit  the  fpiritual  court  to  proceed  to  fentence, 
he  comes,  then^  too  late  for  a  prohibition,  it  being  pro  dtfeau 
tr'tationis  only  :  but  a  party  can  never  be  too  late,  where  it  is  pro 
defeclu  jurifdiclioiiis.  ] 

Upon  a  motion  for  a  prohibition  the  cafe  was,  the  defendant  2Ld.Rayn!. 
libelled  in  the  fpiritual  court  for  tithes  of  faggots  made  of  ^^I'^^^J^' 
loppings  of  trees ;  and  the  faggeftion  for  a  prohibition  was,  that 
thefe  loppings  were  cut  from  the  ftumps  of  timber-trees  above 
the  growth  of  twenty  years;  and  it  was  alleged,  that  fentence 
was  given  in  the  fpiritual  court,  and  therefore  the  plaintiff  comes 
here  too  late  to  have  a  prohibition ;  But  per  Holt  Ch.  J.  the  fen- 
tence will  not  hinder  the  having  a  prohibition  in  any  cafe,  but  in 
cafe  of  prohibitions  grounded  upon  23  H.  8.  c.  9.  for  not  citing 
out  of  the  diocefe ;  but  becaufe  the  plaintiff  had  not  pleaded  this 
matter  in  the  fpiritual  court,  they  denied  the  prohibition,  becaufe 
the  fpiritual  court  has  a  general  jurifdidlion  of  tithes  i  and  If  any 

U  u  4  fpecial 
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fpeclal  matter  deprives  them  of  their  jurifdi6lion,  it  mufl  hs 
pleaded  tliere  *,  and  if  it  had  been  pleaded  there,  and  iffue  joined 
upon  it,  and  upon  the  trial  it  had  been  found  not  to  be  fiha 
cadua^  it  had  been  well ;  but  if  they  had  refufed  to  admit  the 
plea,  a  prohibition  fhbuld  have  been  granted. 

(I)  To  what  Courts  a  Prohibition  may  be  awarded  : 
And  herein,  that  the  Superior  Courts  are  to  de- 
termine the  Boundaries  of  all  Inferior  Jurif- 
didtions. 

y.N. 6,43.  "TpHE    king's   fuperior   courts   of   Weflm'injler  have   a  fuper- 

*5'        ^  «■•    intendency  over  all  inferior  courts  of  what  nature  foever, 

*  "  "    ^  '  and  are  by  law  intruded  with  the  expofition  of  fuch  laws  and  acts 

3  Buif.  120.  of  parliament  as  prefcribe  the  extent  and  boundaries  of  their 

aRoi.  Abr.  jurifdi6lion ;    fo  that  if  fuch  courts  alTume  a  greater  or  other 

ia)  The  ho-  powcr  than  is  allowed  them  by  law,  or  if  they  refufe  to  allow 

nourof  B.R.  acls  of  parliament,  or  expound  them  otherwife  than  according  to 

f"  •^/'Vo't  ^^  ^^^^  ''"^  proper  expofition  of  them,  the  fuperior  courts  [a) 

in  order.  will  prohibit  and  controul  them. 

>  Roll.  Rep.  471. 

Show.  P.  C.  Hence  prohibitions  are  grantable  to  almoft  all  forts  of  courts 
/iV-ru  .  L    which  differ  from  the  common  law  in  their  proceedings,  to  the 

Iff)  That  the  ,,^r>^^n•  t  A1-1  1  /\-rvi 

Spiritual  courts  [p)  Chriilian,  to  the  Admiralty,  nay  to  the  [c)  Delegates, 
^urifdiaion    and  even  to  the  fleward  and  niarlhal,  upon  the  ftatute  of  articuU 

exercifed  /•  .  7       . 

within  this    Mrachartas, 

lealm  is  derived   from   the  king.     Dav.  97.     (f )  Where  they  exceed  their  authority,  or  proceed  in 

matters  not  properly  within  their  cognizaace,  may  be  prohibited.      Moor,  460.  463.     Latch,  85,  86. 

f  So  they  are  grantable  to  naval  and  military  courts  martial.     2  H.  Bl.  100.] 

4.  Jnft.  ■^az.  A  prohibition  lies  to  the  convocation,  ft  coticUium  tetieant  de 
rr ,  ^y  ^°  ^  ^  al'iqiiibus  qiut  ad  coronam  regis  pertinent ,  vel  qu£  perfonam  regis^  vcl 
jrwiTion         Jlatum  Jinmi  veljiatum  conciliifui  cotitingunt, 

court.     4lnft.  333.     Lit.  Rep.  152.  189.  274. 

fl.inft.  243.  Prohibitions  have  been  granted  to  tPie  marches  of  JFa/es,  ci 
*  '^'  which  there  are  many  inftances  ; 

3-olL  Rep,  30>;.  311.     Winch,  78.  103.     Raym.  191.     Vent.  300.     Jon.  24S. 

»  L4.Raym.       As,  where  a  bill  of  fcreclofure  was  brought  againft  one  in  the 

vtuehanv  g^^'^<i  felPions  for  the  county  oi  Montgomery,  upon  a  mortgage  of 

Ivans,  lands  that  lay  there,  but  the  party  himfelf  was  not  an  inhabitant ; 

J  Str,  630.  i(-  was. held  in  this  cafe,  that  a  prohibition  ought  to  go;  for  that 

8  Med.  374.  *^^  party  living  out  of  the  jurifdidion  could  not  be  ferved  with 

5.  c.  procefs,  and,  confequently,  could  not  be  guilty  of  a  contempt,  on 

which  a  fequeftration  on  his  lands  could  be  grounded. 
Hutt.  <;9.  So,  prohibitions  have  been  granted  to  the  county  palatine  of 

B  Roi.  Abr,  Chejier  in  many  inftances  where  they  have  exceeded  their  jurif- 
itiie,285.     diction. 
|Bulft.  }j6,    Hob.  15.    Roll.Rep.  246.  531.    Sid.  iSO( 

Se, 
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55o,  prohibitions   h:ive  been    granted   lo  tlie   duchy  court  of  («)  2  RoI. 
Lancajler  (a),  for  lidding  plea  of  land,  not  parcel  of  the  duchy  (^  ,   •^'"■"  3i7-2. 
for  determining  on  the  validity  of  letters  patent  granted  of  a  ,,°  * '''^' 
n^anor.  1,9;  Roi. 

Rep.  252.     Skin.  43.pl.  14. 

So,  where  a  fult  was  commenced  in  the  Duchy  Chancery  court,  zSaik.  eco. 
to  difcover  matters  whereby  the  defendant  there  would  forfeit  his  pl-  "• 
freehold  ;  a  prohibition  was  granted. 

A  prohibition  was  moved  for  to  the  Chancery  court  of  the  Comb.  261. 
Cinque  Ports,  in  which  a  bill  was  filed,  fetting  forth  a  cuftom, 
that  every  {lilp  that  ufed  the  pier  of  Ram/gate  ihould  pay  4  J.  for 
all  their  gettings  in  the  year,  for  the  maintenance  of  the  pier,  and 
for  a  difcovery  of  the  defendant's  gettings ;  and  fuch  prohibition 
was  held  to  lie,  as  to  the  cultom,  which  is  only  triable  by  lawj 
but  the  court  held,  that  fuch  bill  might  be  proper  as  to  the 
difcovery- 

A  prohibition  was  prayed  to  the  court  of  the  chamberlain  of  "^ent.  21-2. 
Chejler,  where  an  Englip  bill  was  preferred,  fetting  forth,  that  ^^^^  "' 
y,  S.  being  indebted  to  the  plaintiff,  the  defendant  upon  good 
confideration  promifed,  that  if  J.  S.  did  not  pay  it,  he  would,  and 
that  he  wanted  fuch  precife  proof  as  the  law  required,  and  fo 
prayed  to  be  relieved  by  the  equity  of  the  court :  the  defendant 
confefFed  the  promife  in  his  anfwer,  and  faid  that  he  had  paid  the 
money  :  and  a  prohibition  was  granted  ;  for  the  plaintiff  had  now 
obtained  the  end  of  his  fuit,  and  might  have  remedy  at  law  upon 
the  evidence  uf  the  defendant's  anfwer. 

The   plaintiff  in  prohibition   fuggefts,   that   by  the   laws  of  ^Salk.  555. 
Enoland,  when  iflue  is  joined  between  the  parties,  it  ou^ht  to  be  ^  o°c'^o^* 

•111.  -1  •      y  1  1  •  r    ^7^-   ^'  ^* 

tried  by  txie  evidence  vtva  voce,  and  not  by  notes  or  minutes  of  iredonv. 
their  teftimony  :  That  an  Information  was  exhibited  againfl  him  ^'''-    ^''• 
before  the  commiHioners  of  excife,  purfuant  to  12  Car.  2.  c.  23.  c^^'k' ?!^* 
y  15  Car.  2.  c.  11.  fetting  forth,  that  he  was  a  common  brewer, 
and  did  keep  a  common  ftore-houfe  without  acquainting  the  faid 
commiiTioners  therewith  ;  that  he  was  found  guilty  ;  and  that  he 
appealed  from  their  fentence  to  the  commiffioners  of  appeals, 
before  whom  the  informer  did  produce  as  evidence  the  minutes 
taken  before  the  commiiTioners  of  excife,  and  that  the  witneffes 
who  gave  evidence  there  were   ftill  alive ;  which  minutes  were 
allowed  as  evidence  by  the  commilHoners  of  appeals,  &c.  and 
after   great  confideration  a  prohibition  was   granted  quoad  the 
admitting  this  evidence. 

If  the  commiffioners  for  determining  policies  of  infurance  grafp  ^^/^Show. 
at  more  power,  or  proceed  otherwife  than  as  they  are  enabled  by  ^9^' 
the  acls  of  parliament  which  create  their  jurifdiction,  they  will  be 
prohibited  by  the  king's  fuperior  courts. 

A  prohibition  lies  to  the  vice-chancellour's  court  in  Oxford  znd  Lit.Rep.io, 
Cambridge,  where  they  exceed  their  jurifdi^fion. 

On  a  motion  for  a  prohibition  to  the  court  of  the  vice-chancellour  ^'  ^6  Car. 
of  Cambridge,  it  was  fuggefted,  that  one  Rickardfon  had  a  libel  pre-  R-nhard- 
ferred  there  againfl  him,  becaufe  he  had  preferred  an  information  fons cjfc. 
in  this  court  agaiuft  divers  perfons  for  »  riot  committed  within 

^i  the  _ 
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the  juriffH£lIon  of  their  court,  and  the  libel  was  read  in  this  court  | 
and  upon  that  the  court  declared,  that  their  jurifdiiSlion  was  con- 
current, but  not  exempt  from  this  court,  and  that  they  ought  to 
plead  their  privilege  here,  if  they  had  any  fuch  privilege,  but  they 
ought  not  to  proceed  againll  the  informer  as  a  criminal ;  and  fo 
the  court  granted  a  prohibition,  /li/iy  upon  f^he  motion  of  Serjeant 
Scroggs, 

Lit.  Rep.  If  juftices  of  peace  take  upon  them  more  jurifdi£lion  than  they 

^^^'  are  allowed  by  law,  as,  where  they  determined  on  the  ftatutes  of 

ufury,  a  prohibition  lies. 

4lnft.  429,  So,  a  prohibition  lies  to  the  court  of  Stannaries^  which  is  con-» 
ro.  ar.  gjjgcj  (-q  tin  matters  only,  and  where  the  parties  who  fue,  or  one 
of  them,  is  a  tinner,  if  they  exceed  their  jurifdidlion. 

Bulft.  110.  A  prohibition  was  granted  to  the  council  of  rorkf  for  holding 
pleas  in  replevin  and  avowries  j  the  court  being  clearly  of  opinion 
that  tliefe  are  matters  determinable  at  common  law. 

Bulft.  »o.  So,  a  prohibition  hath  been  granted  to  the  court  of  Requefls, 

for  injoining  a  creditor  to  give  time  to  his  debtor  to  pay  his  debt 
upon  lecurity  given. 

Show.  P.  C.       It  hath  been  refolved,  that  a  prohibition  lies  to  the  court  of  the 

ca^feT/or.    ^^"^^  Marfhal,  for  proceeding  againft  a  parfon  for  painting  arm^ 

Oldis  and      and  marftialling  funerals. 

Donmille,  where  there  is  good  learning  on  this  fubjeft.     4  Mod.  12^.  S.  C. 


a  Saik.  553.  So,  a  prohibition  was  holden  to  lie  to  the  court  of  Honour,  to 
7  Mod.  12  c.  prohibit  a  fuit  there  for  thefe  words,  you  a  knight !  yon  are  a  pitiful 
Chambers  *  fclloiv ,  and  in  this  cafe  Holt,  Ch.  J.  at  firft  doubted  whether  there 
V.  Sir  John  was,  or  could  be  any  fuch  court  j  but  (aid  ^  prohibition  would 
|a pSbi-   lie  to  a  pretended  court. 

tion  will  go,  where  vifitatorial  authority  is  ufurped.     Reg.  40.  b.] 

jEuift.iao.  It  is  faid  by  my  Lord  Cohe  in  3  Bulft.  that  the  court  of  King's 

udoel  o^f  Eench  may  prohibit  {a)  any  court  in  WeJhninJler-halU  if  they  ex- 

C.  B.  hold  ceed  their  jurifdidion.     But  this  notion  of  Lord  Coke,  of  which 

plea  of  an  he  was  very  fond,  efpecially  as  to  proceedings  in  courts  of  equity, 

appeal,  a  ^_^^  y^^^^  ^^  fliaken  and  contradicted  of  late  years,  that  his  autho- 

is  to  be  rity  herein  feems  to  be  but  of  very  httle  weight  \  but  Ipr  this  we 

granted  by  jnuft  refer  to  title  Courts  and  their  Jurifdicfion. 

3  Bulft.  120 So,  if  the  c.-urt  of  Exchequer  hold  common  pleas  without  a  writ  of  privilege. 

3  Bulft.  120.  &  -vide  I  Salk.  550.  pi.  12. So,  an  Englilh  court,  or  court  of  equity,  holding  plea  of  a 

thing  whereof  judgment  was  given  at  common  law,  hath  been  prohibited.  Moor,  836.  Cro.  Jac* 
335. But  foi  tliis  vide  Jurifdidion  of  the  Couit  of  Chancery,  and  Ld.  Raym.  531. 

Lit.  Rep.  The  fuperior  courts  of  Wejlminjler  not  only  grant  prohibitions 

41.  2R0I.    ^^.j-^gj.j,  i,-,ferior  courts   aflume  a  jurifditSlion,   which  properly  be- 
longs to  fuch  fuperior  courts,  but  alfo  in  cafes  where  one  inferior 
court  incroaches  upon  another,  and  that  even  in  matters  in  which 
fuch  fuperior  courts  have  not  a  jurifdlftion. 
5  Co.  T^.  As,  if  the  ecclefiaftical  court  grant  the  probate  of  a  will  made 

Show.  p.  c.  ^jfi^ij^  ^  manor,  when  by  cuftom  or  of  right  fuch  probate  b&longs 
to  the  lord  of  the  manor, 

12  So, 
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So,  where  the  marches  of  JVnIes  held  plea  of  a  matter  that  =  ^oi«  Ahr 
belonged  to  the  court  Chriftian,  it  was  holden  that  a  prohibition  ^v'^*  h    8 
lay.  'nc  .7  . 

So,  \n  Lotidorij  where  the  lord  mayor  and  court  of  aldermen  4-I"ft'^49. 
have  the  government  of  city  orphans,  if  any  orphan  fue  in  the 
ecclefiaftical  court  or  elfewhere,   for    a  legacy  or   duty  due  to 
them  by  cuftom,  a  prohibition  lies. 

If  a  bifhoprick  be  void,  and  the  jurifdittion  devolve  on  the  me-  Hob.  17^; 
tropolitRn,  he  muft  hold  the  courts  within  the  inferior  diocefes, 
otherwife  he  will  be  prohibited. 

If  there  be  a  controverfy,  whether  fuch  a  will  ought  to  be  Mod.  •211. 
proved  before  a  peculiar  or  before  the  ordinary  ;  whether  by  the  {^T  ^**"''* 
archbiftiop  of  one  province  or  another,  or  both;  and  what  fhall  (ajButjn 
be  [a)  bona  mtabilia  :  In  thefe  and  the  like  cafes  the  common  lav/  10 Mod. 
retains  the  iurifdi6lion  of  determining.  *''.^"  .^'^'^ 

J  f     _  point  IS 

taken  notice  of  and  denied  to  be  law,  for  that  the  fpiritual  and  common  law  are  the  fame  as  to  btr.x 
mtaiiiia  j  and  there  faid,  that  if  a  prohibition  lay,  there  muft  be  frequent  inftances  of  jt. 

(K)  Prohibitions    to   Inferior  Temporal   Courts   in 
what  Inftances  to  be  granted. 

"IT  is  clearly  agreed,  that  a  prohibition  doth  lie  as  well  to  a  tern-  F.  x.  3.45. 
■■■  poral  court  as  to  the  fpiritual,  court  of  Admiralty,  or  other  ^  ^'^^^  *^9- 
court,  whofe  proceedings  are   different  from  the  common  law,  zRoi.'Rep. 
if  fijch  temporal  court  exceed  the  bounds  of  its  jurifdiflion,  or  V9-  Roi. 
take    cognizance   of  (b)   matters   not    arifine    within    its    iurif-  ^.'^.^J'^?-' 

,.  -,  .  °  *    '  °  ■>  [ii]  Or  if 

illCtlO-n.  but  part  only,  cannot  have  jurifdidlion.     Ld.  Raym.  69?. 

As,  if  trefpafs  vi  ^  armis  be  brought  in  the  county  court,  a  F.  N.B.  47. 
prohibition  lies  to  the  plaintiff  or  {heritF.  , 

So,  if  one  fue  another  in  a  court-baron  or  other  court,  which  is  F.  N.B.  47, 
not  a  court  of  record,  for  charters  concerning  inheritance  or  free- 
hold, there  fhall  be  a  prohibition. 

A  pevfon  having  obtained  judgment  in  B.  R.  for  his  debt  and  Rol.  Rep. 
damages,  brought  his  a£lion  for  the  recovery  of  them  againfl  the  ^t  ,^g 
bail  in  the  court  of  the  Tower  of  London^  in  which  a£\icn   the  officer  let  a 
party  was  taken  on  a  cnpiaSy  and  was  {c)  refcued  ;  after  which  the  ^"2"  ^t  li.^ 
T^laintifF  brought  his  adlion  on  the  cafe  in  the  fame  court  for  the  ,^'^^ "!  ,° '* 

11-  •  1  r   r»     7j       1  executioa 

refcue  ;  and  all  this  appearmg  to  the  court  01  B.R.  they  granted  upon  a  bond 
a  prohibition.  ^'-""^  *"  ^ 

*■  interior 

court,  the  bonJ  not  being  made  svithin  the  jur!!V.i£l;^n  thereof;  this  is  no  efcape.  2  Mod.  29.  Squibb  r. 
Hole. — So,  where  the  piaintift",  in  an  adtion  brought  agij.Tlt  an  aiiicer,  declaied  in  Hu!l  upon  a  bond 
maae  at  Halifax,  and  haH  judgment  and  execution,  and  the  otfendant  efcapcd  ;  in  an  action  brought  for 
this  efcape  the  declaration  was  held  ill,  b:?caufe  it  did  not  allege  the  bond  to  be  made  infra  jurijd'iHlonem 
(una.     Roll.  Abr.  SC9.     Richardfun  v.  Bernard. 

So,  where  an  a£lion  of  debt  was  brought  In  the  MarJJmlfea,  on  2  Saik.  435. 
a  judgment  in  B.  R.  a  prohibition  was  granted.  P'-  ^' 

A  fuit  was  furmifed  to  be  before  the  Lord  Prefident  of  the  ^eb.  64S. 
Marches,  for  an  office,  between  the  grantee  of  the  Lord  Prefi-  j.  I  ^!^\, 
^nt  and  a  ftranger,  wherein,  the  only  queflion  would  be,  Whe-  That  where 

ther 
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a  judge  has  ther  the  grant  ot  that  ofncs  belonged  to  the  Lord  Prefident  ?  and 
neitLrhe*  . biecaufe  in  this  cafe  he  would  be  as  it  were  (ri')  both  judge  and 
nor  bis         party,  a  prohibition  was  granted. 

deputy  can  determine  a  caulc  or  Ih  in  court,  and  in  (o  doing  a  prohibition  lies.     Hard.  503. 

J9H.  6.  5.  If  there  be  one  entire  contract  above  40  j-.  and  a  man  fue  for  it 
2 Jo. '  '^'  in  a  court-baron,  fevering  it  into  divers  fmall  fums  under  40 x.  a 
r.N.B.46.  prohibition  iliall  be  granted,  becaufe  this  is  done  to  defraud  the 
court  of  the  king. 

An  aftion  was  brought  in  the' hundred-court  for  40/.  in  which 
a£lion  the  plaintiff  confefled  that  he  was  fatisfied  one  fhilling, 
which  being  done  with  an  intent  to  give  that  court  jurifdiction, 
and  to  defraud  the  fuperior  courts,  a  prohibition  was  granted. 

If  there  be  fcvcral  contratls  between  ^.  and  B.  at  feveral  times 

for  divers  fums,  each  under  40/.  but  amounting  in  the  v.'hoIe  to  a 

judgedinthe  fum  fufFicicut  to  entitle  the  fuperior  court  to  a  jurifdiclion,  they 

cafe  of  the     fhall  be  fucd  for  in  fuch  fuperior  court,  and  not  in  an  inferior  one, 

which  is  not  of  record. 


Palm.  564. 

Clarke  v. 
Cotke. 


Vent.  65, 
faid  to  have 
keen  ad- 


Savoy  court 
and  Stand- 
ford. 

Vent.  73. 
Girling  v. 
Alders. 
sKeb.  617. 
S.  C. 
Show.  1 1. 
S.  C.  cited. 


So,  in  a  prohibition  to  the  court  of  the  Hoiiour  of  Eye,  where 
the  6afe  was  :  One  contracted  with  another  for  divers  parcels  of 
malt,  the  money  to  be  paid  for  each  parcel  being  under  40/.  and 
he  levied  divers  plaints  thereupon  in  the  faid  court;  wherefore 
the  court  here  granted  a  prohibition  *,  becaufe,  though  there  be 
feveral  contrails,  yet,  inafmuch  as  the  plaintiff  might  have  joined 
them  all  in  one  a£l:ion,  he  ought  to  have  fo  done,  and  fued  here, 
and  not  put  the  defendant  to  unneceflary  vexation,  any  more  than 
he  can  fplit  an  entire  debt  into  divers,  to  give  the  inferior  court 
jurIidi6lion  in  fraudem  legis. 

It  is  laid  down  by  my  Lord  Cohe,  and  admitted  in  a  great  va- 
riety of  cafes,  that  no  inferior  court  can  hold  plea  of  an  obliga- 
tion, contract,  battery,  or  other  tranfitory  action,  if  not  made 
within  the  jurifdiftion,  and  that  the  caufe  of  action  rauft  be  al- 
leged to  arife  within  fuch  jurifdi£tion. 

And  therefore,  in  an  a£tion  on  a  promife  in  an  inferior  court, 
545.  809.^^^  not  only  the  promife,  but  the  confuleration  mult  be  alleged  to 
arife  within  the  inferior  jurifdiction,  and  muft  be  fo  proved  on 
the  trial. 

But,  if  the  plaintiff  had  fliewn  that  the  money  had  been  lent 
infra  jurijdiclionem  cicrije,  or  if  it  had  been  for  goods  there  fold, 
the  plaintitt  would  have  had  no  need  to  fay  that  the  defendtnt  af- 
fumed  to  pay  infra  jitrifdiEtionem  curia  ;  becaufe  the  law  creates 
the  promife  upon  the  creation  of  the  debt,  which  debt  being 
within  the  jurifdi£tion,  the  promife  (hall  be  intended  there  alfo. 

In  ail  cafes  where  inferior  courts  affume  a  jurifdiction,  or  hold 
plea  of  a  matter  not  arifmg  within  their  limits,  the  party  hath  his 
remedy,  and  may  ftay  their  proceedings  by  prohibition.  But- 
fuch  prohibition  can  only  regularly  be  obtained  by  its  appear- 
ing on  oath  made,  that  the  fact  did  arife  out  of  the  jurifdic- 
tion, and  that  the  deienda/it  tendered  a  foreign  plea,,  which  was 
xefuled. 

In 
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In  the  cafe  of  (a)  Mendyhe  v.  Stint  it  was  greatly  infifted  upon,  (")  2  Med. 
that,  though  the  party  neglecled  to  plead  to  the  jurifdiclion,  yet  Viil^'j  •, 
the  matter  arifing  out  of  the  inferior  jurifdiclion,  the  fuperior  parlance 
courts  ought  to  grant  a  prohibition  5  for  that  otherwife  the  parties,  ""■^^r  tit. 
their  counft-I  and  attornies,  would  give  a  jurifdiclion  to  inferior  ^'""^'"S'' 
courts  which  they  were  not  entitled  to  by  law.    But  it  was  other- 
wife  adjudged  in  this  cafe ;  and  it  feems  to  be  now  agreed,  that 
after  admitting  the  jurifdi£l:ion,  or  after  [b)  imparlance,  the  party 
cannot  apply  for  a  prohibition. 

But  in  the  abovementioned  cafe  thefe  things  were  agreed  by  the  -  MoJ.  275. 
court,   I.  That  if  any  matter  appears  in  the  declaration,  v.-hich  p"  f*^*^' ^ 
fheweth  that  the  caufe  of  action  did  not  arife  infra  jurifdiclioaeniy  iTeimRep*. 
there,  a  prohibition  may  be  granted  at  any  time.   2.  If  the  fubjecft-  55*-  sTer^ 
matter  in  the  declaration  be  not  proper  for  the  judgment  and  de-  ,fr'f  * 
termination  of  fuch  court,  there  alfo,  a  prohibition  maybe  granted 
at  any  time.     3.  If  the  defendant,  who  intended  to  plead  to  the 
jarifdiftion,  is  prevented  by  any  artlSce,  as  by  giving  a  fliort  day, 
or  by  the  attorney's  refuHng  to  plead  It,  ^c.  or,  if  his  plea  be  not 
accepted,  or  is  over- ruled ;  in  all  thefe  cafes,  a  prohibition  like- 
wife  will  lie  at  any  time. 

A  morion  was  made  for  a  prohibition  to  be  diretfled  to  the  fhe-  Ld.  Raym. 
riff's  court  in  Brijloly  upon  fuggeftion  that  caufes  of  adlion  arifing  ^''^'^  ^°^" ' 
out  of  the  juri£HlCLion  of  the  iherift's  court  ought  not  to  be  fued 
there  ;  and  this  motion  was  m.ade  in  behalf  of  the  defendant  in 
the  action,  before  he  had  appeared,  to  flay  the  proceedings  of  the 
court,  who  proceeded  to  attach  his  goods  In  the  hands  of  a  gar- 
fiifnee.  Sir  B.  Shczver  oppofed  the  motion  ;  becaufe  the  defendant 
could  not  pray  a  p*'ohlbition  upon  fuggeillon  of  a  matter  which 
he  could  not  plead ;  and  as  here  he  could  not  plead  this  before 
appearance,  fo  he  ought  not  to  make  fuch  a  motion  before  ap- 
pearance. And  per  Holt ^Q.]. — A  man  fhall  not  plead  to  the 
jurIfdi6lIon  until  he  appear;  but  if  the  original  caufe  of  action 
arofe  out  of  the  jurifdiclion  of  the  court,  the  garnishee  may  plead 
it;  and  of  that  opinion,  he  faid,  was  Hale,  C.  J.;  but,  if  it  was. 
debt  upon  a  fimple  contrail,  it  is  attachable  where  the  pcrfon  of 
the  debtor  is. 

So,  in  the  cafe  of  Clerk  v.  Andrews ^  where  Shower  moved  for  a  Show.  Rep. 
prohibition  to   the  court   of  the   flieriffs  of  London  to  flay  pro-  r^*^"^^^  ^'^' 
ceedings,  where  they  attached  the  debt  of  the  garnifhee,  becaufe 
it    arofe   out   of  the  jurifdidtlon  ;'  it    was    denied,    becaufe    the 
debt  was  upon  fimple  contrail,  which  follows  the  perfon  of  the 
debtor. 

[The  mifinterpretatlon  of  a  llatute  by  an  inferior  court,  the  ^omt  v. 
confideration  of  which  arifeth  incidentally  in  the  courfc  of  a  pro-  q^^^^ 
ceeding,  which  is  confelVed  to  be  within  its  jurifdiclion,  fhouJd  1H.Bl.4S7, 
feem  to  be  rather  a  matter  of  appeal  than  a  ground  for  a  prohibi-  4TermRep, 
tion.     But  clearly  in  fuch  a  cafe  a  prohibition  will  not  lie,  unlefs  \\^\^. 
it  be  made  appear  to  the  fuperior  court,  that  the  party  applying 
for  the  prohibition,  has,  in  the  courfe  of  the  proceedings  in  the 
inferior  couxt,  alleged  the  grounds  for  a  contrary  interpretation  of 

the 


ijo 
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the  ftatute  on  which  he  applies  for  a  prohibition,  and  that  tlifi 
inferior  court  has  proceeded  iiotwilhftanding  fuch  allegation. 
f^'  As  no  right  is  veiled  by  any  of  the  prize  afta  in  the  captors  of 

an  enemy's  (hip  and  cargo  in  war,  before  the  ultimate  adjudica- 
tion of  the  courts  of  prize  5  it  follows,  that  the  ifluing  of  a  moni- 
tion to  the  prize  agents  by  the  court  of  commiflioners  of  appeals 
in  prize  caufes,  to  bring  in  the  proceeds  of  a  (hip  and  cargo, 
which  have  been  fold,  after  a  fentence  of  condemnation  as  law- 
ful prize,  but  from  which  fentence  there  is  an  appeal,  (on  a  fub- 
je£t  difhin£l:  from  the  queflion,  whether  prize  or  not,  which  is 
not  difputed,)  cannot  be  a  ground  for  a  prohibition  to  that  courts 
for  the  monition  neither  interferes  with  nor  defeats  any  veiled 
rights.] 

(L)  Prohibitions   to   the  Spiritual   Court   in  what 
Inflances :    And  herein, 

I .  Where  they  meddle  with  a  Matter  purely  Temporal. 

F.N. B.  40.  j|F  one  fues  another  in  tlie  fpiritual  court  for  a  chattel  or  debt, 
■^  the  defendant  fliall  have  a  prohibition.  So,  if  he  fues  for  a 
trefpafs, 

2  R0I.  Abr.        If  the  fpiritual  courts  take  upon  them  to  try  the  boundaries  of 

-91'  parilhes,  a  prohibition  lies. 

7  Co.  44-       ^  ^ 

Roll.  Rep.  33^.      Cro.  Eliz.  228.      3  Leon.  lag.      3  Ktb.  2S6.  S,  P.  per  Hale,  Ch.  J.  becaufc  the. 

prcfcription  is  the  ground  thereof. 

iRol.  Abr.        As,  if  a  fuit  be  by  a  parfon  for  tithes,  and  the  defendant  plead, 

^^-'  that  the  place  for  which  the  tithes  are  fued  is  in  another  parifh,  a 

cited*     '  prohibition  lies -,  becauie  they  meddle  with  that  which  is  out  of 

Noy,  147-  their  jurifdiftion,  though  the  original  thing  be  of  their  cognizance, 

h  '^•.      a  and  this  come  in  la)  obliquely. 

that  It  mult  \    /  T        J 

fo  appear  by  the  pleadings  in  the  fpiritual  court.  Vent.  3 '55.  S.  P.  and  that  a  plea  thereof  muft  be 
tendered  in  the  ecclefiallical  court,  {a)  So,  where  the  defendant  pleaded  that  he  veforted  to  and  received 
t]xe  facrameat  in  a  different  parilh  from  that  in  which  he  inhabited.  R.  Bulft.  159.  C.  Hard.  406. 
D-Salk.  166.  pi.  6.     uMoJ.  i3S. 

2  Roi.  Abr.  So,  if  a  vicar  of  a  parlfh  libel  againft  another  to  avoid  his  infti- 
^9^;  l^J^^  tution  to  the  church  of  D.  which  he  fuppofes  to  be  a  chapel  of 
pariihes,  cafc  appertaining  to  his  vicarage,  and  the  defendant  fuggeft,  that 
though  Z).  is  a  parifli  of  itfelf,  and  not  a  chapel  of  eafe ;  a  prohibition 

coming  in         jj|  j^g  granted,  for  they  (liall  not  try  the  bounds  of  the  parifli. 

queftion  m  a  o  '  ^  J  -r 

fpiritual  matter,  fliall  be  tried  in  the  temporal  courts.  This  is  a  maxrm  in  which  all  the  books  of  com- 
mon law  are  unanimous ;  though  our  provincial  conftitutions  exprefsly  mention  Limites  panch'iarum 
among  the  matters  qiite  mere  ad  forum  ecclefiajiicum  fcrt'mere  nojcurtur,  and  qua:  mn  pojfunt  ad  forum 
feeulare  aliquatetiut  pertinere,  complaining  of  this  as  one  incroachment,  among  others,  which  the  tiCm* 
poral  courts  were  making  upon  the  fpiritual  at  that  time      Gibf.  Cod,  239.  j 

a  Roi.  Abr.  So,  if  the  queftion  be  in  the  court  Chriftian,  Whether  a 
cafes  to  tbif  church  be  a  paroghial  church,  or  but  d,  cha^d  of  eafe }  a  prohibi- 
purpofe.       tion  lies. 

But^ 
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But,  if  the  bounds  of  two  vills  lying  in  the  fame  parifh  come  Lev  7? 
in  queftion  in  the  fpiritual  court,  no  prohibition  lies ;  for  that  Perier  v*. 
fuch  bounds  are  triable  in  the  ecclefiaftical  court,  though  thofe  of  ^'^'^.^^n. 
parifhes  are  not.  |  ^?"  ^^' 

1  Kcb.  369.  S.  C.     aR.  Abr.  312.  pi.  7.  S.P.     But  fee  Gibf  Cod.  ^35.] 

The  ecclefiaftical  courts  have  cognizance  of  a  way  to  a  church,  March,  45. 
and  for  not  repairing  fuch  way  the  parties  may  be  proceeded  againlt 
in  the  fpiritual  court. 

So,  if  a  parfon  is  prevented  from  carrying  away  his  tithe  by  Buift.  67. 
the  flopping  up  the  ufual  way,  he  may  have  his  remedy  in  the  J""'  ^3o« 
ecclefiaftical  court,  grounded  on  the  ftatute  2  ^  3  jS.  6.  c.  13. 

But,  if  the  queftion  be,  Whether  he  is  to  have  one  way  or  March,  45. 
another,  or  whether  fuch  a  way  be  a  (a)  highway  or  not  ?  this  can-  ?""^'r  ^1* 
not  be  tried  in  the  fpiritual  court.  Abr.  zS?.  s.  p!''adjudsed. 

So,  if  the  churchwardens  of  a  church  fue  for  a  way  to  the  ^  Roi-  i<ep. 
church,  which  they  claim  to  appertain  to  all  the  parifhioners  by  ^^'  *^7' 
prefcription,  a  prohibition  (hall  be  granted ;  for  this  right  being 
grounded  on    the  prefcription,   is  to  be  tried  in  the  temporal 
courts. 

If  a  man  be  admitted,  Inftituted,  and  inducted,  and  a  fuit  be  Hob.  15. 
commenced  in  the  ecclefiaftical  court  to  avoid  the  inftitution,  fup-  gy',^*^'  ^°^' 
pofing  it  not  valid  ;  though  the  thing  be  of  their  cognizance,  yet.  Lit,  Rep 
becaufe  the  induction,  which  is  temporal,  and  gives  a  lay  right,  ^^5-  ^°p^' 
may  depend  upon  it,  a  prohibition  lies.  ^i^^,  ^8,.  show.  Rep.lo. 

If  there  be  a  fuit  for  tithes  in  the  ecclefiaftical  court,  and  the  Cro.  Eiiz. 
tenant  plead,  that  the  party  who  fues  is  not  incumbent,  but  that  ^^j^'    ^g 
J.  S.  is ;  and  this  plea,  becaufe  it  goes  to  the  right  of  the  in-  Green  v' 
cumbency,  be  rejected,  a  prohibition  lies ;  for  by  denying  the  P^niiden. 
tenant  this  liberty  he  might  be  twice  charged  for  his  tithes. 

There  are  frequent  iiiftances  of  prohibitions  being  granted  to  2  Rol.  Rep. 
the  ecclefiaftical  courts  to  ftay  fults  for  fees  by  chancellours,  re-  ^Leon   68 
giftrars,  and  proctors  in  thofe  courts,  on  this  foundation,  that  Mod.  167.  * 
dtmznds  pfo  opere  y  labore  are  properly  determinable  at  common  2K.cb.  615. 
law,  and  that  fees  cannot  be  fettled  by  the  canon  law ;  and  that  ^  ^^  li^}' 
the  fpiritual  court  can  only  give  cofts  and  expences  of  fuit,  but  Saik.  333. 
that  no  allien  of  debt  will  lie  for  fuch  cofts  at  common  law  ;  and  P'j'' 
that  the  profits  of  an  ofhce  being  temporal,  the  remedy  for  them  ^^^^  'jlg/ 
ought  to  be  by  quantum  meruit ,  or  in  cafe  it  be  an  office  of  free-  and  4  Mod. 
hold,  by  afiife  \  the  denial  of  jfift  fees  being  a  difleifin.     It  there-  -54- where, 
fore  feems  to  be  now  fettled,  that  neither  a  proctor  nor  regiftrar  a  prodor  ' 
can  fue  for  fees  in  the  fpiritual  court  (^)i  but  that  the  proper  might  fue  in 
remedy  is,  in  cafe  of  a  fee  certain,  by  an  indebitatus  affumpfit,  or  ^"^  fpintuai 
m  caie  or  an  uncertani  tee,  by  quantum  7nermt ;  and  m  lucn  luits  fees,  he 
it  is  faid  not  to  be  neceflary  to  prove  a  retainer,  that  being  implied  would  avoid 
by  law.  ^  '^V'^--^ 

tions  ;  £?  vide  Ld.  Raym.  703.  Cum.  iS.  and  Vent.  165.  where  notwithftanding  It  is  faid,  that  for 
fych  fees  as  are  due  by  prbvincial  conftitutions  they  may  fue  in  the  fpiritual  court.  10  M«d.  262. 
l[J>)  The  faoie  law  of  an  a^pvitor;  Peufon  v.  Caoi^ien,  Doug.  629-] 

If 
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Yeiv.  38.  If  a  kgatee  takes  a  bond  from  the  executor  for  payment  of 

b^'^^Fo'i^'  *^^  ^^g^cy>  ^""^  afterwards  fues  him  in  the  fpiritual  court  for  the 
Rep.  i6c.  legacy,  a  prohibition  will  be  granted ;  for  by  taking  the  obliga- 
S.p.  cont.     tion  the  nature  of  the  demand  is  changed  ;  and  it  becomes  a  debt 

or  duty  recoverable  in  the  temporal  courts. 

Stedmanv.         [Where  a  pferfon  is  fued  in  the  ecclefiaftical  court  for  a  feat  in 

Re^'  ^^eT'    ^^^  church,  if  he  would  obtain  a  prohibition,  and  ouft  the  ordi- 

■*          nary  of  jurifdi6lion,  he  mufl:  fliew  fuch   a  legal  title  as  cannot 

be  tried  in  tiie  eccleliailical  court,  which  can  only  be  by  pre/crip' 

tion,  and  pn/cription  can  in  fuch  cafe  be  no  otherwife  proved  than 

by  fliewing  repairs  j  therefore,  in  a  declaration  in  prohibition,  the 

plaintifF  regularly  ought  to  fet  out  a  cuftom  of  repairing  j  but,  if 

he  do  not,  and  if  the  defendant  do  not  demur,  but  go  to  trial,  it 

will  be  aided  by  the  verdidl,  for  the  plaintiff  ought  not  to  have  a 

verdi£t,  unlefs  he  proves  a  cuftom  to  repair. 

Nutkins  V.         If  a  churchwarden  has  made  up  his  accounts,  and  had  them 

Bunb"*-"'     allowed  at  veftry ;  if  there  is  a  libel  againll  the  churchwarden  in 

Snowden  V.    the  fpiritual  court,  relating  to  his  accounts,  a  prohibition  Ihall 

Herring,  qqI 

Id.  iSg.  ^     ■■ 

2.  Where  they  determine  on  a  Matter  of  Freehold. 
F. 

2  R.0I.  Abr 
286,    Lit. 


N.B.40.       Matters  of  freehold  and  the  rights  of  inheritances,  are  only  de- 
terminable in  the  temporal  courts  -,    fo  that  if  the  ecclefiaiUcal 
Rep.  164.      courts  intermeddle  with  thofe,  a  prohibition  lies. 
Cro.  jac.  As,  in  a  feoffment  of  tithes  and  lands,  where  there  is  no  livery, 

270.  Vent,    jf  ^.j^gy  adjudge  tlie  tithes  to  pafs,  notwithflanding  there  is  no 

livery,  a  prohibition  will  lie. 
Dyer,  151.  go,  if  a  man  devifes,  that  his  lands  (hall  be  fold  for  the  pay- 
Hot.  26c.  iTf'S"*  of  his  debts,  and  that  the  overplus  (hall  be  paid  to  fuch  and 
2R0I.  Abr,  fuch  perfons  in  certain  (hares;  the  legatees  in  this  cafe  cannot  fue 
284.-5.  jn  the  ecclefiaftical  court ;  for  the  provifions  intended  them  arife 
pi.  i6.  Cra  originally  out  of  lands,  and  their  proper  remedy  in  this  cafe  is  in 
Car.  16.       a  court  of  equity. 

Sid.  279.  But,  if  a  rent  be  devlfed  out  of  a  farm  for  years,  the  ecclefi- 

Lev^iyqi  ftical  courts  may  hold  plea  thereof;  for  the  term  for  years  being 
{a)  Where     only  a  [a)  chattel  is  teftamentary,  and,  confequently,  the  rent  de- 

the  legacy       ^\{q^  thereoUt. 

was  :o  aife 

as  well  out  of  a  term  tor  years,  as  out  of  lands  of  inheritance,  and  the  executor  received  it  ;  but  being 
dead  vvirhout  payment,  fo  that  no  adion  of  account  could  be  brought  at  common  law  agalnft  his  exe- 
cutor, it  was  held  that  the  ecclefiaftical  court  fhould  have  cognizance  thereof.  Cro.  Jac.  279.  .  Adtion 
of  account  is  given  againft  executors,  by  ftat-  4  Ann.  c,  16.  §  27. 

2  Roi.  Abr.  The  rights  of  offices  for  life  in  the  ecclefiaftical  or  courts  of 

Nov'  or.  Admiralty  are  determinable  at  common  law;  as,  in  the  queftion 

Latch,  22S.  concerning  the  validity  of  two  patents,  by  which  the  office  of  a 

Palm.  450.  regiftrar  to  a  bifhop  was  granted,  it  was  held,  that  this  fhould 

Cro.Car.^6^5.  "ot  be  tried  in  the  fpiritual  court,  though  the  fubj eft-matter  be 

2  Roi.  Rep.  fpiritual ;  becaufe  the  office  itfelf  being  matter  of  freehold  is  for 

306.    _  that  reafon  of  temporal  cognizance. 

Lev.  125.    4  Mod.  27,    Coinb.  306. 

Trefpafs 
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Trefpafs  on  a  glebe  being  freehold  cannot  be  determined  in  the  ^""o-  J""''- 
ecclcfiaftlcal  court.  diftien, 

A  parfon  libelled   againft  the  defendant  .In  the  fplritual  court  Ld.'iiaym. 
of  Tork   for  having  cut  elms   in  the   church-yard  ;    and  a  pro-  212. 
hibltion    v/as  granted,    upon  fuggeltion  that  they  grew  on  his  ^'ff^r'^ "' 
freehold. 

[A  prohibition  was  granted  to  a  fult  in  the  fplritual  court  for  Binfted  v. 
breaking  a  church- wall,  and  cutting  down  the  boughs  of  a  tree  C°"'"2> 
in  a  church-yard  ;  for  the  reftor  having  a  freehold  in  him  has  a     ""  '  "*^* 
right  to  bring  his  aO:ion^   whereby  the  party  would  be  fubjefted 
to  a  double  profecution.     Befidcs,  the  ordinary  cannot  punifli  a 
trcfpafs  committed  on  the  body  of  the  church,  unlsfs  it  hinder 
divine  fervice.] 

3.  In  what  Cafes  a  Prohibition    lies  when  they  determine  on 
Criminal  Otfcnces. 

It  is  clearly  agreed,  that  the  fplritual  courts  have  no  jurifdic-  Keikv.  i3f. 
tlon  as  to  crimes  and  capital  oiTences ;  fo  as  to  punifh  perfons  |^y="»29)- 
guilty  of  treafon,  felony,  or  other  offences,  which  are  cognizable  430.    '^* 


in  the  king's  temporal  courts.     But  it  is  held,  that  a  fplritual  per-  March,  174. 

'•••'•  -r^-  r  .        .        r         _  -^  Hob.  28S. 

2  Ld.Raym, 


fon  may,  elpecially  after  a  convldion  for  a  criminal  offence  at  ^°^' 


common  law,  be  proceeded  againft  profaluteanima^  and  in  order  to  150 
a  deprivation.  And  this  juvifdiclion  they  are  indulged  in  from  a 
neceffity  of  purging  their  body  of  all  fcandalous  members.  But 
they  are  not  to  Infli£l:  a  collateral  puniihment  for  fuch  matters  as 
afe  only  Indiftable  at  common  law  j  and  If  they  take  upon  them 
to  do  fo,  a  prohibition  lies. 

And  therefore   if  a  clerk  be  convlciled  of  homicide  or  man-  Hob.  idii, 
flaughter,  and  afterv^ards  libelled  againft,  the  libel  ought  not  to  q     1 
charge  that  he  is  an  homicide,  or  that  he  is  guilty  of  manflaughter,  430. 
^c.  and  If  It  do,  a  prohibition  lies.     But  the  regular  way  is  only  bead's  cafe. 
to  charge  that  he  was  convicted  of  homicide,  ^c.  and  fo  the  cumb\t-4, 
fentence  of  deprivation  ought  to  be  grounded  on  the  convi6lion 
in  the  temporal  court,  without  any  further  examination  of  the 
matter,  by  which  the  verciicl  there  given  is  not  to  be  Impeached, 
but  affirmed.     And  though  the  perfon  convicted  defire   that  he 
may  be  admitted  to  his  defence  in  the  fplritual  court,  to  prove  his 
jnnocency  againft  the  verdict,  yet  this  is  not  to  be  allov/ed  him  ; 
becaufe  this  would  be  to  impeach  in  an  improper  court  a  fentence 
given  in  a  proper  court. 

So,  where  a  libel  was  exhibited  in  the  ecclefiaftical  court  againft  3  Mod.  i64» 
ZM'omTir).  caitfa  jaSiitationls  maritagii^  and  fhe  fuggefted,  that  the  ^"V'^ '• 
perfon  libelling  was  indldled  at  the  feftions  in  the  Old  Bailey  for 
fnarrying  her,  he  then  having  a  wife  living,  cotjtra  formam Jlatutif 
and  that  he  was  thereupon  convicted,  and  had  judgment  to  be 
burnt  in  the  hand  ;  that  being  tried  by  a  jury  and  a  court  which 
had  a  jurifdiifllon  of  the  caufe,  and  the  marriage  found,  a  pro- 
hibition was  prayed,  and  granted. 

If   a   matter  of    ecclefiaftical  cognizance  be   made   felony  or  Jm.  jaa. 
treafon  by  a6t  of  parliament,  the  fpiritaal  courts  (unlefs  there 
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ter.  13S. 

Sid.  217. 
Keb.  7ii. 
•jk-z.  Slader 
V.  Smal- 
broke. 


Comb.  71. 


F.N.  B.  42. 
a  Rol.  Abr. 
3C4. 


ienk.  184. 
Leilw.  25. 
pi.  5. 

2  Pvol.  Abr. 
a86. 

Hob.  245. 
Hetl.  132. 


Puoljibition. 

be  a  faving  of  their  jurifdi£lion  in  fuch  ftatute)  cannot  take  cog" 
nizance  thereof,  nor  of  nny  defamation  in  rehition  thereto. 

A  layman  forges  orders,  and  obtains  a  benefice,  for  which  he 
is  profccuted  in  the  ecclefiafticai  court  in  order  to  deprivation ; 
and  he  prays  a  prohibition,  becaufe  forgery  is  triable  at  common 
law  :  but  the  prohibition  was  denied,  for  the  forgery  is  touching 
an  ecciefiaftical  matter,  and  he  is  fuable  there  for  it  in  order  to 
his  deprivation  only. 

If  the  fpiritual  court  proceeds  againfl:  a  man  for  writing  a 
libel,  a  prohibition  lies ;  for  this  is  an  offence  indictable  at  com- 
mon law. 

The  ecciefiaftical  courts  cannot  punifh  or  hold  plea^ro  reforma-* 
iione  morum  in  cafe  of  legal  perjury,  or  pro  htfione  fidei  in  a  tem- 
poral matter  ;  as,  that  the  party  will  pay  a  debt,  make  a  feofFment, 
l^c.  So,  if  a  jury  give  a  falfe  verdidS,  they  cannot  be  puniflied  for 
this  in  the  ecciefiaftical  courts. 

But,  for  perjury  in  their  own  courts,  and  in  matters  in  which 
they  have  cognizance,  as  matrimony,  tithes,  teftaments,  ^c,  they 
may  punifh,  and  no  prohibition  lies. 

If  a  prefenti-^ent  be  made  by  the  churchwardens  of  a  parifti  in 
the  ecciefiaftical  court,  that  J.  S.  a  parifliioner,  is  a  railer  and 
fower  of  difcord  among  the  neighbours,  a  prohibition  lies ;  for 
this  belongs  to  the  leet,  and  not  to  this  court,  unlefs  it  was  in  the 
church,  or  fuch  like. 


4  Leon.  t6. 

Vaugh.206. 

2  Inil.  614. 

fci8. 

a  Lev.  64. 


Jon.  259, 
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4.  Where  tlie    Ecciefiaftical   Courts   determine   on   A£ls   of 

Parliament. 

The  conftruiSlion  of  afls  of  parliament  is  of  temporal  cogni- 
zance •,  fo  that  if  the  fpiritual  courts  expound  them  in  a  different 
fenfe  than  they  ought  to  do,  a  prohibition  lies ;  as,  if  upon  the 
ftatute  32  7f.  8.  c.  38.  whi<:h  only  prohibits  marriages  within  the 
Levitleal  degrees,  the  ecciefiaftical  courts  fliould  moleft  or  call  in 
queftion  marriages  without  thofe  degrees,  a  prohibition  lies ;  be- 
caufe they  act  contrary  to  that  which  is  declared  to  be  lawful  by 
the  ftatutes  of  the  realm.  But,  where  they  are  not  bounded  by 
any  law,  their  jurifdi£l:ion  ftill  continues,  and  therefore  within  the 
Levkical  degrees  they  are  ftill  judges  of  inceft. 

So,  if  it  be  made  a  queftion  in  the  ecclefiarftical  court,  Whe- 
ther the  words  of  tlie  ftatute  25  H.  8.  c.  22.  have  given  fufficient 
power  to  the  archbiftiop  to  grant  marriage  licences,  and  they  de- 
termine againft  the  power,  a  prohibition  lies ;  for  by  this  they 
determine  againft  an  a£l  of  parliament,  which  is  a  temporal  af- 
fair :  but,  if  they  allow  the  power,  they  may  determine  as  to  the 
form  of  the  licence,  the  notice,  and  other  circumftances  requi- 
(ite,  ^c.  for  in  thefe  they  have  a  jurifdiclion,  as  fuch  licences 
have  been,  and  ftill  are,  notv/ithftanding  this  ftatute,  of  ecciefi- 
aftical cognizance. 

If  an  adminiftration  is  granted  to  the  next  of  blood,  and  upon 
this  an  appeal  is  fued  to  the  delegates,  and  there  they  intend  to 
revoke  the  faid  fcntencej    and  to  grant  it  to  another,  who  is  not 

8  nearer 


nearer  of  blood  by  our  law,  but  is  by  the  ecclsfiaftical  law ;  a  pro- 
hibition lies  :  becaufe  this  being  ordained  by  itatiue  ouf^ht  to  be 
interpreted  according  to  our  law. 

if  there  be  a  coutroverfy,  whether  a  perfon  hath  difpofed  of  Venr.  207.  ' 
the   guardianftiip   of  his  child  purfuant  to  the  ftatutc  12  Car.  2.   '^^^y  -"^f- 
c.  24.  or  whether  he  hath  revoked  fuch  difpofition  ;  this  cannot  be  3Keb^  -o. 
determined  in  the  ecclefiaftical  courts. 

On  a  motion  for  a  prohibitibn  to  the  ecdefiaftical  court,  to  ftay  iLd.Raym. 
a  fuit  there  againll  a  perfon  for  brawling  in  the  belfry,  and  ftrik-  ''50    Wea- 
ing  a  man  there,  the  ftatute  of  5  t5  6  E.  6.  c  4.  was  fuggefted  5  coUins.  * 
and  it  v/as  alleged,  that  nil  ftatutes  are  conftruable  by  the  com- 
mon law,  and  that  the  perfon  ftriking  was  mayor  of  the  town, 
and  that  he  came  there  to  fupprefs  a  riot :  but  ( ahfente  Holt ) 
the  prohibition  was  denied  ;   becaufe  this  offence  was  conufable 
in  the   ecclefiaftical   court   before   this   ftatute   ratlone  loci ;    and 
the  ftatute,  though  it  provides  a  penalty,  does  not  alter  the  ju- 
rifdiclion. 

The  defendant  was  prefented  in  the  ecclefiaftical  court  for  Godb. 2tS,' 
working  upon  holidays,  wc.  carrying  hay  on  St.  John  Bapti/fs  ^]^^^'"'* 
day  in  church-time  -,  but  a  prohibition  was  granted,  becaufe  this 
was  out  of  the  ftatute  by  the  very  words  of  the  att  5  ^  6E.6. 
c,  3.  it  being  a  work  of  neceflity ;  and  this  being  an  holiday  by 
a£l:  of  parliament,  it  belongs  to  the  judges  of  the  common  law 
to  determine  whether  it  was  broken  or  not, 

5.  In  what  Cafes  they  have  a  concurrent  Jurifdidion,  and  may 
determine  Incidents. 

The  ecclefiaftical  courts  have  in  feme  inftances  a  concurrent  ^  In't.  492. 
jurifdidion  with  the  temporal  courts;  as,  in  laying  violent  hands  ,^-^};  r/"^'^' 
on  a  clerk  (a),  a  penfion  by  prefcription,^r.  So  that,  if  a  clergy-  Cro.  Eiiz.* 
man  be  beaten,  an  a£lion  at  law  lies  for  the  battery;  as  alfo  a  ^55. 
fuit  in  the  fpiritual  court  for  irreverence  to  his  character.  But  ^^j'^^'q'^' 
fuch  proceedings  in  the  ecclefiaftical  court  rnuft  ha  pro  falute  amnur,  20.  a.  in  the 
and  to  punilh  the  fin,  not  to  recover  damages.  ?.bbotofst. 

^  ^  Alban'sGifs. 

(a)  Vent.  3.  120.  265.     Ld.Raym.5j8.     2  Salk.  550.  pi.  10.     6  .Mod.  252.    - 

But,  if  a  clerk  be  arrefted  by  [b)  procefs  of  law,  he  cannot  for  Pr-..  ProhT- 

this  fue  in  the  ecclefiaftical  court.  b;tion,pi.2T. 

.   ■  .      .     .  ~  -  -  .  ^  i^ix.,  49Z. 

(b)  If  a  peifon  b£  proceeded  agiinft  for  defamation  in  the  fpiritual  court,  for  giving  evidence  in  a  court 

of  juftice,  he  may  have  a  prchibiuon.     Bto.  Froh  Mtkn,  21.     2  Bulft.  296.     Roll.  Rep.  61. 

Cook  fu-d  Webb  in  the  fpirituul  court  for  faying  chac  he  had  a  bnjlard;  Webb,  the  defendant,  allegrd 
in  the  fpiiitual  court,  that  the  plaintiff  was  adjudged  the  reputed  father  of  a  bsftard  by  two  juftices  of 
peace,  according  to  the  ftatute,  whereupon  he  fpoke  thcfe  words,  and  they  of  the  fpiritual  court  ac- 
cepted his  confeflion,  but  would  not  allow  his  juitification,  wherefore  he  prayed  a  prohibition  ;  whic,*! 
was  granted  him.     Cro.  Jac.  535.     V/ebb  v.  Ccok. 

So,  if  a  clergyman  be  only  aflaulted,  no  remedy  is  to  be  had  in  Cro.  EJir. 
the  fpiritual  court,  but  in  the  common  law  courts.  7'3  t^^ynn's 

'^  _  cale. 

So,  if  one  be  fued  in  the  ecclefiaftical  courts  for  laying  violent  2  Jnft.  6o3. 
hands  on  a  clergyman;    the  party  being -an  oincer  or  conftable  ^^2^t'^^L 
may  (t)  fuggeft,  that  the  plaintiff  made  an  affray  upon  another,  6e. 6.^.4. 

X  X  2  and 
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againft         and  that- he,  to  preferve  the  peace,  laid  hands  on  him,  and  fo  havC- 
\.nwiing,       ^  prohibition. 

&c.  ma  *- 

Ciiiiieh  or  church-yard,  it  hath  been  hclJ,  tliit  he  v;ho  Itrikes  another  in  a  church  or  chuich-yard  can- 
roc  julVify  or  excufe  himlelt  by  iheuiing  that  the  other  affaulted  him.     Cro.  Jac.  367. But  in  laying 

hai.dson  a  clerk  in  any  other  piace,  he  may  juftify.     Moor,  915-     Cro.  E!iz.  655. 

7 Mod.  So.        Alfo  it  is  faid,  that  though  the  crime  of  laying  violent  hands 

on  a  clergyman  be  within  the  exprefs   words  of  the  ftatute  of 

eircumfpeHe  agatis^  that  yet  the  party  is  not  punifhable  in  the  fpi- 

ritual  court  before  he  is  found  guilty  in  a  temporal  court  j  and 

that  if  he  be  proceeded  againft  fooner,  a  prohibition  lies. 

Cro.Car.89.       In  cafe  of  criminal  converfation  with  a  man's  wife,  an  action 

Cro.  Jac.       jj^g  ^j.  ^.Qj^-jj^Qi^  law,  in  which  the  hufband  recovers  damages,  and 

Jon.  ^40.      the  offender  is  likewife  punilhable  in  the  ecclcfiaftical  court  for 

adultery. 

7  Mod.  80.        So,  in  cafe  of  a  lewd  ^yoman  who  hath  a  baftard  chargeable  on 

the  parifh,  though  by  the   ftatute  7  Jac.  i.  <:.  4.  {lie  is  to  be  fent 

to  the  houfe  of  correction ;  yet  fhe  may  be  proceeded  againft  for 

incontinency  in  the  fpiritual  court. 

aSaik.  552.       The   defendant  libelled    againft    plaintiff  in  the  ecclefiaftical 

7  Mod.  79.    (,Qyj.f    fQj.  having  folicited  the  chaftity  of  his  wife,  after  the  plain- 

Galizardand      .„',,  •r-'-iir  rr     ^  i        r  -u 

Rigauitjand  tift  had  been  mdicled  for  an  ailault  upon  the  fame  woman,  with 
aLd.  Raym.  gji  intent  to  ravifti  her,  and  convicted  and  fined  upon  if,  and 
whei  after  an  a£tion  of  affault  and  battery  againft  him  for  the  fame  of- 
faidjthatthe  fence,  which  adtion  was  depending  at  the  fame  time  that  the 
court  was  of  profecution  was  in  the  fpiritual  court ;  and  all  this  matter  appear- 
buta^the°"'  ^"g  °"  t^^  pleadings,  the  queftion  was.  Whether  a  prohibition 
prayer  of  the  fhould  go  to  ftay  the  proceedings  in  the  ecclefiaftical  court,  or  a 
defendant's  confultation  fliould  be  awarded  ?  and  it  was  held  in  this  cafe,  that 
otdered  that^  »  prohibition  fhould  be  granted ;  for  that  this  being  an  attempt 
It  fhould  be  and  folicitation  to  incontinence,  coupled  with  force  and  violence^ 
argued  by      'j.  ^^^  j^y  yeafon  of  the  force,  which  is  temporal,  become  a  tem- 

civilians ;  i       •  •      .   . 

but  afcer-      poral  cnmc  tn  toto. 

wards,  an  apparent  fault  being  in  the  pleadings,  they  refufed  to  hear  the  civilians,  and  gare  judgment 
that  the  prohibition  /hould  llund. 

2  R0I.  Abr.  So,  if  A.  callr.  B.  nvhore  and  thief ^  the  action  (hall  be  fued  at 
~55-  common  law;  and  B.  cannot  libel  againft  A.  in  the  fpiritual 
Sot.— So,'  court  for  the  word  ijohore,  and  have  an  a6tion  at  law  for  the 
if  A.  lays  of  word  thief. 

B.  you  an  a 

haiud,  and  th-u  keeffft  a  hawJy-houfe ;  the  keeping  a  bavvdy-houfe  being  a  matter  indidab'e  at  corp- 
xnon  law,  makes  the  whole  of  temporal  cognizance  ;  but  calling  ivborc  or  bawd  only  are  punifliable  in 
the  ecclefiaitical  courts.  2  Salk.  552.  pi.  15-  2  Ld.  Raym.  S09.  &  vide  z  Inft.  488.  where  Lord 
Coke,  Mei c Jpiritualia  funt  qua  non  habcnt  mixiuram  temf  allium. 

3  Lev.  17.  But  on  a  motion  for  a  prohibition  for  faying  of  a  parfcn  that 
Craiidon  v.     ^,^  pyeaehes  nothhig  hit  lies  and  malice  in  the  pulpit,  on  fuggeftion 

that  thefe  words  were  actionable  at  common  law,  the  court  re- 
fufed to  grant  it  •,  for  that  thefe  words  concerning  and  relating 
to  an  ecclefiaftical  perfon  and  an  ecclefiaftical  matter,  it  was  fit 
to  be  tried  there. 
2 Id. Raym.  So,  where  the  v/ords  were,  Tou  are  known  by  the  name  of  bawdy 
iici.ivafis  KelL  and  da  livi  %vith  another  ivumath  hufband i  and  an  a£tion 

')  being 
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ing  brouglit  at  law  for  thefe  words,  grounded  on  a  fpeclal  da- 
inage  fuftained  by  the  defendant's  fpeaking  them,  and  alfo  a  fult 
in  the  ecclefiaftical  court,  it  was  moved  for  a  prohibition;  for 
being  aclionable  at  law  by  reafon  of  the  fpeclal  damage,  the  party 
ouglit  not  to  be  twice  punifhed  for  the  fame  offence ;  but  the  court 
refufed  to  grant  a  prohibition. 

If  there  be  a  mutual  contradl  of  marriage  between  a  man  and  S*lk.  24. 
a  woman  per  verba  defutnro^  and  either  of  them  refufe  ;  for  this  ^^f'j^^?', 
breach  of  contract  an  aclion  lies  at  common  law  for  the  temporal   772.       ^^* 
lofs  to  the  party,  although  there  might  have  been  a  remedy  in  the  Ld.  Raym. 
eccleiiaflical  courts  for  enforcing  fuch  contract  *.  See'r2Mod 

214..  *  No  fuit  now  in  the  ecclefiaftical  courts  to  compel  marriage  by  reafon  of  any  contiadl,  &c. 
z6  G.  2.  c.  23.   f.  i  3. 

If  the  churchwardens  take  away  the  bells  of  a  church,  they  may  Carth.  46?. 

be  proceeded  again  ft  in  the  ecclefiaftical  courts  for  fuch  facrile-  |jj  °^'^^4ii« 

gious  taking;  and  the  rather,  as  («)  they  are  churchwardens,  al-  Welcome  v. 

though  an  action  lies  againft  them  at  common  law  by  their  fuc-  Lake.'^ 

ceflors  ;  and  the  remedy  in  this  cafe  is  faid  to  be  moft  proper  in  \^^  SaH-^' 

the  fpivitual  court,  becaufe  at  common  law  damages  only  are  re-  547.  pi,  2. 

covered,  but  in  the  ecclefiaftical  court  they  decree  a  reftitution  of  thataprohl- 

,,..,..  '  bition  was 

the  thmg  ^^^Jpea^.  granted  10 

ftay  a  fuit  in  the  ecclefia^.'cal  cour:  for  talcing  away  two  bells  out  of  the  fteeple,  for  thefe  reafons,  that 
tlie  churcliwar^en  i;  a  corporation,  and  the  propert)  is  in  him,  and  he  may  bring  trover  at  comrnjn 
la,v;  sif  "Vide  z  Inft.  492.     Rol.  Rep.  255. 

J.  S.  fued  his  brother  whom  his  father  made  executor,  for  his  ^  Lev.  12S. 
reafonable  part  of  the  goods  of  the  father,  in  the  fpiritual  court,  £'^^£-''^j  "' 
according  to  the  cuftom  of  the  province  of  Torh  ;  upon  which  a  (^j  where 
prohibition  was  moved  for,  and  it  was  infifted,  that  this  was  a  in  mattersof 
temporal  caufe  founded  upon  a  cuftom,  and  that  there  was  an  '^s-"^'"  the 

•    •       1    r  -1  •  n  1  1  •   1     •  II-  courts  of 

origmal  form  ni  the  reguter,  by  whicn  it  appeared  that  it  was  a  equity  and 
matter  conufable  at  common  law  :  but  It  was  holden  by  three  ecclefiaftical 
iudffes,   in   the  abfence  of  Hale,   that  iti  this  cafe   both   courts  "^ou^'S  have 
iiad  a  (^j  concurrent  J urudiction.  juriidjaion, 

•v'.di  z  Vern.  47.     2  Vent.  362.     Preccd.  Chan.  546. 

If  a  parlfh-clerk  be  guilty  of  feveral  fcandalous  offences,  which  iLd.Raym. 

are  puniftiable  at  common  law,  yet  he  may  be  proceeded  againft  J.?o6- 

in  the  fpiritual  court  in  order  to  a  deprivation,  though  his  office  "^^'  ^  ^' 
be  for  life. 

It  is  laid  down  as  a  rule  in  a  great  variety  of  cafes,  that  the  2.11(1.493. 

ecclefiaftical  courts  having  cognizance  of  the  principal  thing,  they  ^^  co.  65. 

fliall   have   it  of  incidents  and  acccfiaries.     But  this  hath  been  zBulit.az^, 

underftood  in  this  manner,  that  if  fuch  incident  matter  be  merely  ^ro.  Elia, 

temporal,  or  if  a  temporal  matter  be  pleaded  in  bar  to  an  eccle-  j^J|,_  j,^ 

fiaftical  demand,  they  muft  proceed  in  the  ecclefiaftical   court,  Heri.87. 

according  to  the  temporal  law,otherwife  they  will  be  prohibited.  ^  ^°'sf/"* 

89   i6i.     Cro.  Jac.  269.     Ld.  Raym.  73. 

As,  If  a  releafe  be  pleaded  to  a  demand  of  tithes,  or  payment  .rRoi.' Rep. 
In  bar  of  a  legacy,  which  can  only  be  proved  by  one  witnefs,  and'  4^;  '^^^^^ 

Xx  T,  for     '" 
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riiz.  656.  for  this  reafon  is  reieded  by  the  e'cclefiaflical  courts,  becaufc 
^  _  '  iheir  law  requires  two  witnefles ;  there,  a  prohibition  will  be 
Latch,  217.    granted. 

Noy,  12.  IWoor,  413.  Vent.  291.  Sid.  161.  Show.  158.  Carth.  14a.  2Salk.  547.  pi.  i. 
Ld.  Raym.  220.     3  Mod.  283.     Comb.  160.     Holt,  752.  pi.  i. 

2  Inft.  653.  So,  although  tithes,  oblations,  mortuaries,  and  penfions  are  of 

a  Lev.' "^6'  ecclefiaftical  conufance,  yet,  if  to  a  demand  of  thefe  a  (a)  modus 

3Buift.23t.  or  cuftom  is  pleaded,  fuch  cuflom,  like  all  others,  muft  be  de- 

Rol.  Rep.  termined  in  the  temporal   courts;    and  (^)' if  the  ecclefiaftical 

t'co.  4c.  courts  take  upon  them  to  determine  it,  a  prohibition  will  lie. 

(a)  But,  if  a  woJkj  be  there  pleaded  and  admitted,  no  prohibicijn  Ihall  go  ;  fectis,  if  the  queftion  be. 
Modus  or  1.0  modus,  2  Salk.  551.  pi  13.  Per  Holt,  Ch.  J. — It  they  agree  in  ihtKodus,  and  only  vary 
in  the  manner  of  payment,  no  caufe  for  a  prohibition.  Winch.  33.  [So,  a  prohibition  fhall  not  go  to 
i\iy  a  fuit  for  a  mortuary,  unlefs  thecuitom  hath  been  denied  in  the  fpiritual  court.  Johnlon  v.  Old- 
ham, I  Ld.  Raym.  609.  12  Mod.  416.  S.  C.  {i}  Churchwardens  libsl  a^ainft  the  reftor,  that  there 
La:h  been  time  out  of  mind,  and  is,  a  chapel  of  eafe  within  the.  pari/h  ;  and  that  the  redVor  of  the 
pari/h,  time  out  of  mind,  hath  repaired  ad  ought  to  repair  the  chal.ce!  of  the  faid  chapel  ;  and  that  the 
chancel  being  cut  of  repair,  the  dettndaut,  being  reftor,  hath  not  repaired  it.  The  redtor  denied  the 
cuftom  in  the  fpiritual  court,  and  a  decree  was  made  fo.  the  rector,  that  there  v/as  no  fucii  cuftom, 
and  cofts  were  taxed  there  for  the  redlor.  The  churchwardens  .Tioved  for  a  prohibition  ;  and  it  was 
argued  for  the  prohibition,  that  it  ought  to  be  granted,  becaufe  it  appears  that  the  libel  is  upon  a  cuf- 
tom, which  the  defendant  hath  denied^  and  it  n  ay  be,  the  queilion  was  in  the  fpiritual  court,  cuftom 
or  not,  which  is  not  trinble  theie,  but  at  the  common  law  j  and  then  this  appearing  upon  the  libel,  that 
the  court  hath  not  jurifdidtion,  a  prohibition  may  be  granted  after  fentcnce.  But  a  1  the  court  held  the 
contrary.  For  by  Holr,  C.J. — The  reafon  for  which  the  fpirituil  ccurt  ought  not  to  try  cuftoms  is, 
becauli:  they  hive  different  noticr.s  of  cuftoms,  as  to  the  time  which  cieites  them,  from  thofe  which 
the  common  law  h.^th  j  for  in  feme  cafes  the  ufage  of  ten  years,  in  feme  twenty,  in  fome  thirty  years, 
ir.ake  a  cuftom  in  the  fpiritual  court ;  whereas  by  the  common  law  it  muft  be  for  time  immemorial. 
And  therefore  fince  there  is  {o  much  difference  between  the  laws,  the  common  law  will  not  permit  that 
court  to  adjudge  upon  cuftoms,  by  which  in  many  cafes  the  inheritances  of  perfons  may  be  bound. 
But,  in  this  cafe,  that  reafon  fails  ;  for  the  fpiritual  court  is  fo  far  from  adjudging,  that  there  is  any 
fuch  cuftom  which  the  common  law  allows,  that  they  have  adjudged  that,  the  e  hath  not  been  any  cuf- 
tom allov/ed  by  their  law,  which  allows  a  lefs  time  than  the  common  law  to  make  a  cuftom.  And  the 
piaintift's  having  grounded  their  libel  upon  a  "cuftom,  which  was  well  grounded  if  the  cuftom  had  not 
been  denied,  (for  libels  there  may  be  upon  cuftoms,)  but  the  cuftom  being  denied  and  found  no  cuftom, 
it  is  not  reafon  to.  prohibit  the  court  in  executing  thsir  fenlence  againft  the  plamtiffs.  For  the  defign 
of  the  motion  fji  a  prohibition,  is  only  to  excufe  the  plaintiffs  from  cofts.  And  there  is  no  reafon  but 
that  they  ought  to  pay  them;    fince  it  appears,  that  they  h^ve  vexed   the  defendant  without  caufe. 

Churchwardens  of  Market  Bofworth  v.  the  Reclor  of  Market  Bofworth,  i  Ld.  Rdym-43  S- The 

vicar  of  N.  was  libelled  againft  in  the  fpiritual  court,  for  that  by  cuftom  nut  of  mind,  the  vicars  of  TV. 
had,  by  themfc'vcs  or  others,  faid  and  performed  divine  fcivlce  in  the  chapel  of  C.  for  which  there  was 
fuch  a  recompence,  and  that  he  negledKd.  The  defendant  came  for  a  prohibition,  and  without  tra- 
verfing  this  cuftom,  fuggefted,  that  <&][  cuftoms  were  triable  at  common  law.  And  it  was  urged,  that 
it  was  enough  for  a  prohibiiion,  that  a  cuTfom  appeared  to  charge  the  vicar  with  a  duty,  for  which  he 

was  not  liable  of  common  right.     But  by  Hoit,  C.  I A  parf  ^n  may  be  bound  to  an  ecclefiaftical  du'y 

hy  cuftom,  and  when  he  is  bound  by  cuftom,  the  fpiritual  court  niay  punifii  liim  if  he  neglefts  th^.t 
duty:  the  cuftom  might  have  a  reafonable  commenceme'it  by  compofition  in  the  fpiritual  court,  and 
begin  by  an  ecclefiaftical  a£t  5  and  a  bate  prcfcrlption  only  is  not  a  fufficient  ground  for  a  prohibition, 
unlefs  it  concerns  a  layman  j  wheieas  here,  it  is  an  ecclefi.iftical  right,  an  ecclefialiical  perfon,  and  an 
ecclefiaftical  duty,  and  the  prefcripiion  not  denied.  Jones  v  Scone,  i  Lrl.  Ra/m.  57S.  2  Salk. 
5',o.  S.  C.  And  if  the  fubjeft  of  the  fuit  he  within  the  jurifdiclion  of  the  fpiritual  court,  the  mere  fug- 
geftion  of  a  cuftom  in  the  pleadings  there,  if  they  do  not  go  on  to  tiy  it,  vviii  be  no  groutid  for  a  prohi- 
bition.    Ducens  v.  RobLn,  i  H.  Bl.  ico.j 

Carth.  14.3.       But,  if  there  be  but  one  witnefs  to  prove  a  nuncupative  will, 

and  the  ecclefiaftical  court  refufe  rhe  probate  thereof,  becaufe  to 

every  fuch  will   the  law  requires   two  witnefles,   no   prohibition 

lies ;  becaufe  there  is  no  other  way  of  authenticating  fuch  will  but 

in  the  fpiritual  court. 

YeW.  i7i.        So,  vi'here  the  churchwardens  libelled  for  a  church-rate,  which 

Cr7'uc^*     ^'^^  fentenced  againft  them,  and  then  they  appealed  to  the  metro- 

2;4.  politan,  but,  pending  the  appeal,  one  of  the  appellants  releafed  to 

Jtarkey  v.     the  appclkc  all  adions,  fuits,  and  demands,  byt  th?  other  ap- 

tr-"'  reliant 


pellant  proceeded  la  his  and  his  partner's  name  to  reverfe  the 
fentence ;  whereupon  the  appellee  prayed  a  prohibition  ;  it  was 
adjudged,  that  no  prohibition  lay  5  for  the  principal  matter  being 
of  ecclcfiaftical  cognizance,  things  dependant  thereon  will  be  fo 
too  ;  and  whether  this  releafe  will  bar  both  the  churchwardens 
is  what  they  are  to  determine  and  not  the  court  of  B.  R. 

A  libel  was  exhibited  on  a  cuftom,  that  the  conliable  of  the  r^^rd.  510. 
town   fhould  collect   the  rates  aflefled  for  repairing  the  parifh-  w"'-'*'"  *"* 
church ;  which  he  ref^fed  to  do  ;  and  on  a  motion  for  a  prohibi-  wright. 
tion  it  was  fuggefted,  that  it  was  not  triable  there,  whether  the 
party  was  conflable  and  <luly  elected  or  not :  but  the  court  denied 
to  grant  one,  becaufe  this  matter  is  pleadable  there,  and  prohibi- 
tions ought  not  to  go  unlefs,  upon  a  trial  of  the  matter,  their  law 
and  proceedings  crofs  the  common  law,  and  in  that  cafe  a  pro- 
hibition lies  only  till  trial  here,  and  after  that  a  confultation  (hall 
be  granted. 

Bat  it  hath  been  refolved,  that  if  a  feme  covert  fue  another  In  5  ^'^^  69. 
the  fpiritual  court  for  incontinence  with  her  huiband,  and  recover  ^f'^'  "^* 
cods,   if  the  hufband  releafe  them  the  wife  is  barred ;  for  fince  Ld.  Raym. 
the  hufband  is  liable  to  the  charges  of  the  fuit  expended  by  the  73-   Cham- 
wife,   he   ftiall  have  the  cofts   in  recompence :  beiides,  the  wife  HewiV' 
cannot  have  a  chattel  intereft  exclufive  of  her  hufband.  See  12  Mod. 

891. 
But,  if  the  hufband  and  wife  are  divorced  a  men/a  ^S*  thoro,  and  Ld.  Raym. 
the  wife  has  alimony  allowed  her,  and  (he  lues  for  defamation,  or  '^■f^''"^' 
other  injury,  and  recovers  cofts,  the  huiband  releafes  them,  yet 
the  wife  ihall  recover  them ;  becaufe  they  come  inftead  of  that 
(he  has  expended  out  of  her  alimony,  which  was  a  feparate  main- 
tenance, and  not  in  the  power  of  the  huiband. 

(M)  The  Offence  of  dlfobeying  a  Prohibition. 

'TpHE  difobeying  of  a  prohibition  is  a  contempt  to  the  fuperior  F.  1^.8.40. 
-*-     court  that  awards  it,  and  punifhablc  by  attachment,  which  ^'°  ^"* 
ilTues  againit  the  judge  and  (n)  party  for  proceeding  after  fuch  pro-  p,.  g.pi.ii. 
hibition,  and  for  which  they  are  fubje6l  to  fine  and  imprifonment,  And.  279. 
according  to  the  difcretion  of  the  fuperior  court.  (f )  Thou|h 

o  f^  the  writ  of 

prohibition   was  not  direfted  to  the  pirty.      19  H.  6.  5/1.. And  fucK  attachment  may  be  awarded 

againll  a  peer  of  the  realm.     21  E.  3.   3.  pi.  7.  a. 

An  attachment  was  granted,  upon  affidavit  that  the  party  pro-  2  jon.  47* 
ceeded  after  a  prohibition  delivered  to  him,  in  a  fuit  for  a  feat  in  P^-  ^'^'Q- 
a  church  which  the  plaintiff  claimed  by  prefcription  ;  and  upon  "^ 
his  appearance  and  examination  upon  interrogatories  he  confefTed 
the  matter,  and  was  fined  five  marks. 

And  not  only  an  attachment  lies  for  proceeding  In  the  fame  ^'^^t  599- 
caufe  pending  a  prohibition,  but  alfo  for  inftituting  a  new  fuit  for 
the  fame  thing ;  as,  if  a  parfon  libels  for  tith-^s,  and  a  prohibition 
is  brought,  and  he  libels  for  tithes  of  another  year,  the  firft  not 
being  determined,  an  attachment  fhall  be  awarded. 

X.\  4  In 


Leon.  iii« 


68o  lp)tofiibition» 

Cro.  Car.  In  ail  attachment  upon  a  prohibition,  the  plaintiff  {hall  recover 

a\o'n.  ii8.  d^n^3ges  and  cods  againd  the  party  for  proceeding  after  the  writ 

Vent.  348.  of  prohibition  awarded. 


3  Lev.  360. 


iaeleafe. 


(a)  Butitis  A  Releafe  is  the  giving  or  difcharging  of  a  right  of  a^lion 
contrary  to      L\     which  a  man  hath  or  may  claim  asainft  another,  or  that 

the  nature  of    *•,:*•,    ...  --i  •'  r  »•  n.  -l^ 

arfiieafe  to  which  IS  his  ;  or,  it  IS  the  conveyance  or  a  man  s  interelt  or  right 
givepoflef-'  which  he  hath  to  a  thing  to  another  who  [a)  hath  poflcfliou 
fion.  4.C0.    thereof,  or  (b)  fome  eiUte  therein. 

25.    Hutt.  ^  V    ' 

65. ■ — And  therefore  one  tenant  in  common  cannot  releafe  to  his  compan'on,  becaufe  'hey  have 

diftind  freeholds.  Co.  Lit.  2co,  {b)  A  reieafc  cannot  operate  but  upoii  an  eftate,  intcrell,  or  right. 
KolLRep.  J 9 7. 

Co.  Lit.  Releafes  are  difiiinguiflied  into  exprefs  releafes,  or  releafes'in 

^''*" "'         deed,   and  thofe  arifing  by  opsx-ation  of  law;  and  are  made  of. 

lands  and  tenements,  goods  and  chattels,  or  of  alliens,  re^l,.per- 

ional,  and  mixt.  •  ,* 

Hob.  163.         Thefe  are  to  be  adapted  to  the  nature  of  the  cafe,  and  the  pur- 

4  ^'   3*      pofes  for  which  the  releafe  is  intended  ;  fo  tliat  if  a  man  be  tlif- 

feifed  of  lands,  or  difpoflefled  of  goods,  and  releafe  all  actions,  he 

may,  notwithllanding,  enter  into  his  lands,  or  retake  his  goods,  the 

right  and  property  being  lliil  in  him  though  he  has  divelled  him- 

felf  of  his  remedy. 

?Co.  151.         So,  where  a  man  has  divers  means  to  come  toliis  right,  he  may 

Co.Lit.226.  yeieafe  one,  and  yet  take  advantage  of  the  other :  but,  if  a  man 

has  not  any  means  to  come  to  his  right  bi:t  by  way  of  aclion, 

there,  by  a  releafe  of  all  aflion.'^  his  right  by  judgment  of  law  is 

gone,  becaufe  by  his  own  a61:  he  has  barred  himfelf  of  all  means 

to  come  at  it. 

Dyer,  56-7.       Heretofore  rrleafes.were  conftiued  with  much  nicety  and  great 

a^^  Plow.      ftn£tnefs,  and  being  conHdered  as  the  deed  or  grant  of  the  party, 

Hetl.  15.       were  according  to  the  rule  of  law  taken  flrongell  againft  the  re-. 

g^Co.  148.    leafor.     They  now  however  receive  fuch  interpretation  as  other 

Sho\s'..i54.   g^-1^^3  2j^(j  agreements  do,  and  are  favoured  by  the  judges  as 

tending  to  repofe  and  quietnefs. 

Mod.  99.  Hence  it  hath  been  eflablifiied  as  a  general  rule  in  the  con.- 

Ld.  Raym.    (^j-uftion  of  releafe?,  that  where  there  are  general  words  only  in 

'■*'  a  releafe  they  fliall  be  taken  mod  ftrongly  againft  the  releafor; 

but,  where  there  is  a  particular  recital  In  a  deed,  and  then  general 

words  follow,  the  general  words  (hall  be  qualified  by  the  fpecial 

Vv'ordsc 

For 


Tor  the  better  underftanding  hereof  we  fliall  confider, 

(A)  Releafes  that  are  exprefs  and  by  Deed  :    And 
herein, 

1.  Of  the  Wovds  and  Ceremony  requlfite  in  an  exprefs 
Releafe. 

2.  How  far  a  Covenant  or  Agreement  may  operate  as  a  De- 
feafance  or  Releafe. 

3.  How  far  a  Difpofition  by  Will  may  operate  as  a  Releafe, 

(B)  Releafe  by  Operation  of  Law,   how   created, 
and  the  Effedl  thereof. 

(C)  Releafes  of  Lands  and  Hereditaments,  how 
they  enure  :    And  herein, 

I.  Of  Releafes  that  enure  by  way  of  Milter  le  Efiate, 
1.  Releafes  by  way  of  Mitter  le  Droit. 

3.  Releafes  that  enure  by  way  of  Extinguifhment. 

4.  Releafes  that  enure  by  way  of  Enlargement :  And  therein, 
of  the  modern  Planner  of  Conveyancing  by  Leafe  and 
Releafe. 

5.  What  Eftate  or  Interefl  pafTes  by  the  Releafe  :  And  there- 
in, of  the  Words  requifite  to  an  Enlargement. 

'(D)  Who  in  refped  of  their  Right  and  Interefl  are 
capable  of  releafing. 

(E)  Of  Releafes  by  Executors  and  Adminiflrators. 

(F)  How  far  the  Hufband's  Releafe  fhall  bind  the 
Wife. 

(G)  To  whofe  Benefit  a  Releafe  fhall  enure ;  and 
who  (hall  be  bound  thereby,  though  not  a  Party 
to  the  Releafe. 

(H)  How  far  a  Poffibillty  or  Contingent  Interefl: 

may  be  releafed. 
(  I )    How  the  operative  Words   in  a  Releafe  have 

been  conftrued  ;  And  therein,  of  the  Words, 

1.  Claims  and  Demands,  what  are  releafed  thereby. 

2.  By  a  Releafe  of  all  Actions  and  Suits. 

(K)  Releafe,  in  what  Cafes  reftrained  to  the  fpecial 
Purpofe  for  which  it  was  given. 

(L)  What  Right  and  Interefl:  fhall  be  faid  to  be  re- 
leafed :  And  therein,  of  Mifrecitals  and  Exceptions 
in  Releafes, 


682  Beleafc, 

(A)  Releafes  that  are  exprefs  and  by  Deed :    And 

herein, 

1.  Of  the   Words   and  Ceremony  required  in  an  exprefs  Rc- 

leafe. 

Lit.  feft.  T  Ittleton  tells  us,  that  the  proper  words  of  a  releafe  are  remiftjjey 
Lkf  264?'  relaxajfe,  tST  quictiitn  clamajl'y  which  have  all  the  fame  fignifi- 

(<j)  Plow,  cation.  Lord  Cohe  adds  [a)y  7-eiiimciare,  ncquietare  ;  and  fays,  that 
^4°'  there  are  other  words  which  will  amount  to  a  releafe  ;  us,  if  the 

leffbr  grants  to  the  leflee  for  life,  that  he  fhali  be  difcharged  of 

the  rdtit ;  this  is  a  good  releafe. 
Sid.  265 —       So  it  hath  been  Iflild,  that  a  pardon  by  acfl  of  parliament  of  all 
•So,  the         debts  and  judements  amounts  to  a  releafe  of  the  debt,  the  word 

Wurds  tt  . 

reddidit        pardoti  including  a  releafe. 

enure  as  a  releaCe.     Cro.  Jac.  6:j6. —So,  an  obligee's  acknowledging  himfelf  on  good  confidera- 

tJon  fa:isfied  or  difcharged  of  all  bonds,  debts,  and  demands,  is  in  judgment  of  law  a  good  leleafe. 
5  Co.  52.     Show.  331. 

Co.  Lit.  An  exprefs  releafe  mufi;  regularly  be  in  writing  and  by  deed, 

^^^'  '  according  to  the  common  rule  eodem  modo  quo  oritur  eodem  mods 
AjVaLeon.  dljjolvitur ;  fo  that  a  duty  arifmg  by  record  mull  be  difcharged  by 
76,  213.       matter  of  as  high  a  nature  :  fo,  of  a  bond  or  other  deed. 

2  Rol.  Abr. 

408.     2  Saund,  48.     Moor,  573.  pi.  787. 

Sid.  177.  But  a  promife  by  words  may  before  breach  be  difcharged  or 

2  S:d.  7:>.     reieafed  by  words  onlv. 

tro.  Jac.  ■'  ' 

4S-,.  6ic. 

Cro.  Car.  As,  where  in  ajfmnpfit  the  plaintiff  declared  that  the  defendant 

5^5"  for  valuable  confideration  aflumed  to  go  a  certain  voyage  in  fuch 

Stokes.     *    a  fiiip  before  Augujl  following,  and  alleged  a  breach  in  the  non- 

•performance ;  to  which  the  defendant  pleaded,  that,  before  any 

breach,  the  plaintiff  the  fourth  of  April  at  fuch  a  place  exoneravit 

eum  of  the  faid  promife  ;  on  demurrer  the  plea  was  held  fufficient, 

without  (hewing  how  he  difcharged  him,  or  that  fuch  difcharge 

was  in  wilting. 

Mod.  262.         But,  where  in  ajfumbfit  for  5/.  upon  exchange  of  a  horfe  to  be 

2iV!od.2S9.  paid  upon  requeft,  the  defendant  pleaded  that  before  the  adion 

S.C.Edwaid    I  /,      ^  ,.'.,„,.  ,  '    ,  .  r     ^  ■  ^       .i  • 

y.  Weeks,  brought  the  plamtitf  did  exonerate  him  or  this  agreement ;  this 
plea  was  refolved  to  be  ill  \  for  though  a  parol  agreement  may  be 
difcharged  by  parol  before  caufe  of  a£lion  accru'^d,  yet,  after  that, 
it  cannot  be  difcharged  but  by  deed  ;  and  here,  the  caufe  of  a6lion 
did  accrue  at  lead  upon  requeft,  and  therefore  he  Ihould  have 
pleaded  the  exoneration  befoie  the  requeft. 

Sid.  293.  In  trefpafs  for  riding  the  plaintiff's  horfe,  the  defendant  pleaded 

v/eftiakev.  ^^^  {\x(:\\  a  day  the  plaintiff  exotieravit  him  of  the  trefpafs;  and 
this  was  held  an  ill  plea,  in  not  (hewing  that  the  difcharge  was  in 
writing. 

Leon.  25!  3.        p^  rclcafc  of  a  right  in  chattels  cannot  be  without  deed. 

L,ch.j.  2-  I^ow 


IRelcafe*  68;^ 

2.  How  far  a  Covenant  or  Agreement   may  operate  as  a  De- 
fcafance  or  Releafe. 


A  covenant  perpetual,  as  that  the  covenantor  vi'ill  not  fue,  with-  Moor,  i^: 
out  any  limitation  of  tirhe,  is  a  (a)  defeafance  or  abfolute  releafe.  P'- '^o-  ^n. 
And  this  conftru£lion  has  been  made  to  avoid  circuity  of  a£lion  ;  q-  '      '^' 
for  if  in  fuch  cafe  the  party  fhould  contrary  to  his  covenant  fue,  Bridg.  ns. 
the  other  party  would  recover  precifely  the  fame  damages  which  ^  ^^^^-  95* 
he  fuftained  by  the  other's  fuing.     But,  if  the  covenant  be,  that  Hard,  u? 
he  will  not  fue  till  fuch  a  time,  this  does  not  amount  to  a  releafe,   3  Uv.  41, 
nor  is  it  pleadable  in  bar  as  fuch,  but  the  party  hath  remedy  only   ^^^"'•SZS* 
on  his  covenant.  ,.1'  /  ^^t'd. 

Raym.  7^  6.     Carth.  no.     Ld.  Raym.  419.  6qi.       (a)  A  defeafance  is  only  a  conditional  lelejfe,  an4 
may  be  executed  as  well  after  as  at  the  time  of  the  original  contraft.     z  Saund.  48.     Cro.  ElJz.  6i". 

As  in  debt  upon  an  obligation,  the  defendant  pleaded  that  the  Cio.  Eilr. 
plaintiff  bv  indenture,  ^c.  did  covennnt  that  he  would  not  fue  the  l^l'  ^"^' 
bond  betore  AlichaelmaSy  intending  thereby  that  this  was  a  fuf-  Abr.'93Q.* 
penfion  of  the  a6lion,  and  confequently  a  releafe;  but,  upon  de-  ^^uxv. 
murrer,  the  court  adjudged,  that  it  only  amounted  to  a  covenant,  J*^*^"^"^'^ 
and  that  for  breach  thereof  an  atlion  of  covenant  would  lie. 

So,  if  the  obligee  covenants  and  grants  to  and  with  the  obligor,  Carth.  63. 
that  during  ninety-nine  years  he  will  not  put  the  bond  in  fuit ;   'f'  '  \'^-}'rr 
this  IS  only  a  covenant  on  which  an  action  will  he,  but  it  cannot  v.  Scrim- 
be  pleaded  in  bar  of  the  bond.  ^'fe^  &-v\de  siiow.  46.   s.  C. 

If  two  are  jointly  and  feverally  bound  in  an  obligation,  and  the  Cro.  Car. 
obligee  by  deed  [b)  covenants  and  agrees  not  to  fue  one  of  them  j  ^.jar^h 
this  is  no  releafe,  and  he  may  notwithftanding  fue  the  other.  2Saik.'575. 

pi.  3.      Ld   Raym.  688.      See  12  Mod.  415.  448.  550,  551.      (o)  But,  if  two  are  jointly  and  feveralJy 
bjund  in  a  bond,  a  releafe  to  the  or:e  difcharges  the  other.     Ld.  Raym.  420. 

A.  covenants  with  B.  to  pay  him  300/.  for  the  ufe  of  the  wife  aVent. 217. 
of  A.  only  for  her  life  ;  in  covenant  brought  on  this,  and  breach  £)"^^pj"  *'' 
aiTigned  that  there  was- fo  much  of  the  300/.  arrear,  defendant  Ld.  Raym. 
pleads  that  there  was  another  indenture  between  him  and  the   691.  s.c. 
plaintiff  fince  the  date  or  delivery  of  the  deed  of  covenant  declared  hoU  and 
on,  reciting  the  faid  covenant  and  agreement  for  the  payment  of  admitted  to 
the  300/.,  wherein  it  was  covenanted  and  agreed,  that  fo  long  as  be  good  law  | 
A.  and  his  wife  did  cohabit,  the  payment  of  the  300/.  (hould  thatif^he  ' 
ceafe  ;  and  avers,  that  they  did  cohabit  for  the  time  the  faid  arrear  300/.  had 
became  due,  and  pleads  this  in  bar  of  the  tirft  agreement;  and  ^^"^l^I??^ 
though  in  this  cafe  there  could  not  have  been  any  great  mifchief  have  been  of 
in  conltruiiig  the  deed  pleaded  a  defeafance  or  releafe,  there  being  opinion  that 
no  other  parties  to  the  deed  ;   yet,  as  this  was  a  fum  in  grofs,  and  j"^/"°"'l 

*  1  1-  i-jj    deed  would 

the    covenant    temporary  and  not   perpetual,    it  was    adjudged  have  ' 

no  bar.  amou.ited  to  a  grant  of  the  rent  for  the  faid  lime  j   Cjf  vide  Lev.  152, 

If  the  collateral  ancellor  of  the  diffeifee  releafe  to  the  diffeifor  43Afr.pl. 
with  warranty,  and  the  diffeifor  make  a  deed  reciting  the  releafe  ^+-  ^°' 
with  warranty,  and  covenant  though  he  be  empleadcd  or  oufted,  ^d.  Raym. 
yet  he  will  not  take  advantage  of  the  deed  or  warranty,  that  is  a  69c.  cited, 
dftfeafange  j  and  if  the  diffeifor  plead  the  rele:ife  with  warranty  in 

bar 
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Bra. 

Ertrangeral 
Fait.  pi.  21. 


Carth.  64. 
aio. 
Show.  46. 

330-  350' 
■z  Show. 
446. 

aSalk.573. 
fl.  a. 


a  Mod.  228- 
Strangford 
T.  Green. 


Eeleafe, 

bar  of  an  a6lIon  brought  by  the  difleifee,  he  fiiall  be  rebutted  from 
the  warranty  by  his  own  deed.  But  in  this  cafe  if  the  difleifor 
had  covenanted  only  not  to  bring  a  luarrantia  charta^  or  not  to 
vouch,  there,  it  would  only  have  been  a  covenant,  becaufe  there 
would  have#"emained  a  remedy  upon  the  warranty. 

A.  having  a  rent-charge  ifluing  out  of  three  acres,  B.  purchafed 
two  acres  thereof,  and  A.  covenanted  and  granted  to  and  with  B. 
not  to  diftrain  in  thofe  two  acres  for  the  rent.  By  Glanvil  it  was 
held  a  releafe  •,  but  Anderfon  contra  ;  but  per  air, —  If  it  be  a  re- 
leafe,  the  tenant  of  the  other  acre  may  plead  it,  for  thereby  the 
rent  was  extinct. 

If  A.  be  bound  to  B.  in  a  certain  fum,  and  B.  covenant  and 
grant  with  C.  a  ftranger  to  the  bond,  that  if  A.  do  fuch  a  ±hing, 
the  obligation  ihail  be  void  j  this  does  not  amount  to  a  re- 
leafe. 

If  a  letter  of  licence  contain  the  following  words,  "viz.  that  If 
the  creditor  fue  within  fuch  a  time  his  debts  (hall  be  forfeited  ; 
fuch  licence  is  pleadable  in  bar  as  a  releafe,  for  the  words,  Jhall 
be  forfeited^  make  an  abfolute  defeafance  upon  a  fuit  commenced. 

Obligee  reciting  the  bond  covenants  to  fave  the  obligor  harm- 
lefs  :  it  is  an  abfolute  releafe  \  and  if  upon  a  contingency,  it  is  a 
condlticriSl  releafe,  becaufe  it  has  an  exprefs  relation  to  the 
bond. 

An  award  that  all  fuits  fhall  ceafe  hath  the  effect  of  a  releafe, 
and  the  fubmiffion  and  award  may  be  pleaded  in  difcharge  as 
well  as  a  releafe. 


Stil,  286. 
Vent.  39. 


Sid.  421. 
Pidgeon  V. 
Harrlfon. 


J  P.  Wms. 
83.pl.  16. 
Elliot  V. 
Davenport. 
aVet^.  521, 
S.  C. 


a  P.  Wms. 
332.  pi.  95. 
Rider  v. 
Wager. 
[See  the 
cafes  of  Sib- 
thorp  V. 
Mojcoin,an<l 


3.  How  far  a  DIfpofltion  by  Will  may  operate  as  a  Releafe, 

It  feems  agreed,  that  a  will,  though  fealed  and  delivered, 
cannot  amount  to  a  relccrfe,  becaufe  it  is  ambulatory  and  revocable 
during  the  teftator's  life  ',  alfo  by  reafon  of  the  executors'  confent 
requifite  to  every  difpofition  of  a  perfonal  thing  by  will,  and  the 
injury  that  might  accrue  to  the  tellator's  creditors,  were  a  will 
allowed  to  operate  as  a  releafe. 

And  therefore  vi'here  in  debt  upon  an  obligation,  by  the  repre- 
fentative  of  a  teftator,  the  defendant  pleaded  that  the  teflator  by 
his  lad  will  in  writing  releafed  to  the  defendant ;  this  was  ad- 
judged ill,  and  that  no  advantage  could  be  taken  hereof  by  plea. 

But  it  hath  been  held  in  equity,  that  though  a  will  cannot 
enure  as  a  releafe,  yet  provided  it  were  expreffed  to  be  the  inten- 
tion of  the  teltator  that  the  debt  fliould  be  difcharged,  the  will 
would  operate  accordingly  j  and  Lord  Cowper  faid,  that  in  fuch 
cafe  it  would  be  plainly  an  abfolute  difcharge  of  the  debt  though 
the  teftator  had  furvived  the  legatee. 

So,  in  another  cafe,  it  was  held  by  Lord  Kitig^  that  a  releafe  by 
will  can  only  operate  as  a  legacy,  and  muft  be  affets  to  pay  the 
teftator's  debts  j  and  If  a  debt  fo  releafed  by  will  be  afterwards 
received  by  the  teftator  himfelf  in  his  lifetime,  the  legacy  is 
e:!itin6t,  and  fuch  releafe  by  will  intimates  no  more  than  that  the 

executors 


iaeleafe*  eSs 


Roberls  t. 
Bennett 


txecutors  fiiall  not  after  the  teftator's  death  trouble  or  molefl:  Topilsv. 
the  debtor.  ^'^^J'  "■  f 

^.  devifed  to  his  fervant  B.  a  legacy  of  50/.  and  20/.  per  ami.  zVern.  115. 
for  his  life  ;  and  by  his  will  acquits,  exonerates,  and  difcharges  B.  ^''^  ^* 
of  all  debts,  accounts,  reckonings,  and  demands  whatfocver  at  the 
death  of  the  teftator :  B.  had  a  trunk  of  teftator's  in  which  were 
medals,  jewels,  ^c.  and  it  was  made  a  doubt,  and  dlre£led  to  be 
tried  at  law,  whether  by  thefe  words  the  trunk,  ^c.  paffed  or 
not. 

A.  devifes  looA  to  B.y  and  by  his  will  releafes  to  ^.  all  debts  aVent.  13G, 
and' demands,  and  afterwards  A.  lends  B.  100/.  and  the  queftion 
was,  Whether  the  will  fliould  difcharge  the  100/.  lent  without 
any  new  publication  ?  The  court  doubted  ;  however,  they  decreed 
payment  of  the  100/.  legacy,  and  left  the  executor  to  recover  the 
100/.  lent,  if  he  could,  at  law. 

If  a  debt  is  mentioned  to  be  devifed  to  the  debtor  vi'ithout  ^Vem.  522^ 
words  of  releafe  or  difcharge  of  the  debt,  and  the  debtor  die  ^''"^'"^'^• 
before  the  teftator  j    this  will  be  a  lapfed  legacy,  and  the  debt 
will  fubfift. 

[In  the  will  of  John  Adair  was  the  following  claufe  :  "  I  devlfe  Maitland  v, 

**  to  my  brother,  the  Rev.  Mr.  Adair^  2000/.     I  alfo  return  him  ^^V^' .       ^- 

.  q  Vez  iun>    ^B  ■ 

*'  a  bond  for  400/.  with  intereft  due  thereon,  which  he  owes  231.  * 

*'  me."  It  appeared  by  the  Mafter's  report,  that  the  above  bond 
was  a  joint  bond  in  the  Scotch  form  by  the  teftator's  brother  and 
his  fon.  The  queftion  was,  Whether  this  difpofition  of  the  bond 
by  the  will  amounted  to  a  releafe,  or  was  only  a  legacy,  and 
therefore  lapfed  by  the  death  of  the  teftator's  brother  in  his  life- 
time, and  the  bond  v/as  ftill  remainir;ig  in  force  againft  the  co- 
obligor  and  executor  of  his  father  .''  Lord  Chancellour— There  is 
not  the  leaft  doubt  as  to  the  bond.  It  is  diftiniSlly  >,  legacy  to 
the  brother.  The  inquiry  directed,  whether  it  remained  in  the 
hands  of  Mr.  Adair,  (hews  what  the  court  thought  at  the  hearing. 
There  is  no  foundation  therefore  for  Thomas  Adair,  the  fon,  to 
have  the  bond  delivered  up.] 

(B)  Releafe  by  Operation  of  Lav/,  how  created,  and 
the  Effect  thereof. 

■Q  Eleafes  by  operation  of  law  are  created  fometimes  by  deed,  or  Co.  Lit. 
•*^  may  be  without ;  as,  if  the  lord  dilTeife  the  tenant,  and  make  ^^4-  •>• 
a.  feoffment  in  fee  ;  or,  if  the  diffeifee  difleife  the  diiTeifor's  heir, 
and  make  a  feoffment  in  fee  ;    this  is  a  releafe  in  law  of  the 
feignory  in  the  firft  cafe,  and  both  of  the  right  and  action  of  the 
diffeifee  in  the  fecond. 

If  a  difTeifee  releafe  to  his  dilTeifor's  lefTee  for  life,  his  right  is  Co.  Lit. 
gone  for  ever;  but,  if  he  diffeife  his  difTeifor's  heir,  and  make  a  ^64>2^5* 
leafe  for  life,  his  right  is  releafed  but  during  the  lefTee's  life,  for 
a  releafe  in  law  is  more  favourably  taken  according  to  the  party's 
intent  than  an  exprefs  releafe  in  deed. 

If 
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Co.  Lit. 
264.  Plow. 
184.5. 
Hu^t.  iiS 


If  the  obligor  makes  the  obligee  his  executor,  ilnd  he  accepts  of 
the  executorlhip,  this  in  law  is  a  releafe  of  the  adlion  (a),  but  ftill 

the  debt  or  duty  remains,  for  which  the  executor  may  retain,  but 

(<j)  But,  if    fQpj^  retainer  can  only  be  againft;  creditors  who  are  in  an  equal 

there  are  not     ,  ....j-.^'  °  * 

aflets,  the      f^egree  with  hmifelf. 

aftion  is  not  fo  much  as  fufpended,  and  the  executor  may  fue  the  heir  of  the  obligor  where  the  heir  is 

bound.     Roll.  Abr.  94.0.      Salk.  304. So,  if  a  creditor  is  mzde  executor  with  ot'  ers,  he  may 

fue  the  others,  efpecially  if  he  hath  not  sdminifteied.  Cro.  Car.  -572.  Jon.  345.  Off.  of  Exec.  32. 
f  And  the  bare  appointment  of  a  creditor  to  be  executor,  if  he  refufe  to  aft,  will  not  extlnguifli  his 
lejil  remedy  for  the  recovery  of  his  debt.     Rawiinfon  v.  Shaw,  3  Term  Rep.  557.  j 


S  Co.  136. 
Off.  of  lix. 

Salk.  300. 


So,  if  the  obligee  makes  the  obligor  his  executor,  who  admi= 
niders  feveral  goods,  but  dies  before  probate,  this  in  law  is  a  re- 
leafe. So,  an  adminiftrator  who  Is  a  creditor  may  retain  fo  much 
of  the  Inteftate's  alTets  as  will  fatisfy  himfelf.  But  an  executor 
de/on  tort  who  is  a  creditor  cannot  retain,  becaufe  this  would  be 
allowing  him  to  take  advantage  of  his  own  wrong. 

y^.  and  B.  are  bound  in  an  obligation  jointly  and  feverally  to  C. 
and  after  y^.  makes  D.  his  executor,  and  dies,  and-Z).  takes  upon 
him  the  execution  of  the  will,  and  fully  adminifters  all  the  goods 
oi  A.y  and  after  the  obligee  makes  the  fame  D.  his  executor,  and 
dies;  and  the  quedion  was,  Whether  this  was  a  releafe  or  ex- 
tinguifhment  of  the  obligation  as  to  B.?  and  adjudged  to  be  no 
releafe,  becaufe  he  had  it  in  another's  right. 

Debt  upon  bond  by  the  plaintiff  as  executor  of  the  obligee  ;  the 
defendant  pleaded  that  the  obligee  made  the  defendant  executor 
during  the  minority  of  the  plaintiff,  and  that  the  plaintiff  became 
executor  at  his  age  of  feventeen :  the-  plaintiff  demurred.— 
Per  cur. — This  cannot  be  a  fufpenfion  of  the  a£tIon,  becaufe  the 
defendant  was  only  executor  in  trufl  for  the  plaintiff  during  his 
minority. 

If  A.  and  B.  be  jointly  and  feverally  bound  to  C,  and  A.  make 
C.  his  executor,  or  (as  the  cafe  was)  make  D,  his  executor,  who 
makes  C.  his  executor ;  In  this  cafe,  if  C.  has  not  received  fatif- 
fadllon  of  the  aflets  of  A.  he  may  fue  5.,  for  being  jointly  and 
feverally  bound,  he  may  fue  which  of  them  he  pleafes. 

If  an  obligor  adminifters  to  the  obligee,  and  makes  his  executor, 
and  dies,  the  creditor  of  the  obligee  may  vvcU  bring  an  aclion 
againfl  him. 

If  the  obligee  makes  tlie  obligor  his  executor,  this  Is  a  releafe 
in  law.  In  regard  it  Is  the  proper  a61:  of  the  obhgee,  who  thereby 
makes  the  executor  the  only  perfon  capable  to  receive  and 
pay,  Isfc. 

But,  if  the  obligee  dies  Inteflate,  and  admlniilratlon  of  the 

goods  of  the  obligee  Is  by  the  ordinary  granted  to  the  obligor, 

this  does  not  [b)  extinguifh  the  debt,  for  he  comes  Into  the  ad- 

miniflration  by  the  zd  of  law,  whereas  the  other  is  the  adl  of  the 

party. 

pays  a  debt  of  the  inteftate  to  the  value  of  the  bond  out  of  liIs  own  money,  this  will  amount  to  a  re- 
leafe.    Salk.  306. 

Plow.  2%.        If  the  debtee  makes  the  debtor  and  another  co-executors,  and 
Leon.  320.    oj^g  gf  xh^m  makes  his  executor,  and  dies,  the  furvi_vlng  co- 
executor 


Cro,  Car. 
372- 

Jon.  345" 
Rol.  Abr. 

934- 

Dorchefter 
V.  Webb. 


Ld.  Raym. 

605. 

Caweth  V. 
Philips. 


2  Lev.  73. 
Cock  V. 
Crofs. 


Sid.  79. 


8  Co.  136. 
Salk.  306. 


S  Co.  136. 
Leon.  90. 
z  Mod. 315. 
{b)  But,  if 
*^     an  admini- 
'^ftrator,  hav- 
^ing  nr)  aflets. 


executor  fli?.ll  not  have  an  a6lion  to  recover  the  debt  againft  the 
executor  of  the  debtor,  becaufe  the  debt  was  once  extin£l ;  for  it 
could  not  be  brought  but  in. the  names  of  both  the  co-executors, 
notwithflanding  one  alone  adminiftered  ;  and  it  could  not  be 
brought  in  both  their  names,  becaufe  the  debtor  could  not  fue 
himfelf. 

If  the  obligee  makes  the  obligor  and  others  his  executors,  and  Sa;k.  3c?, 
the  obligor  refufes,  but  the  others  adminifter,  and  the  obligor  P^''^'^'^ 
dies  firft,  yet  the  debt  is  releafed,  for  the  obligor  notwithftandin^r 
the  refufal  might  have  come  in  and  adminiftered,  and  the  probate 
by  the  others  was  for  his  benefit. 

It  is  faid  by  Ch.  Jufl.  Holi,  that  a  creditor  making  his  debtor  Saik.  304, 
executor  does  not  operate  as  a  legacy,  or  amount  to  a  bequeft  to  ^'^^"  q^ 
him  of  the  fum  due,  but  to  a  payment  and  releafe ;  the  meaning  373! 
whereof  is,  that  fuch  executor  having  aflets  fufficient  to  pay  the  ^^-  of  E^^. 
debts  and   legacies  of  the  teftator,  is  difcharged  of  the  debt  due  ^6'o.^ch'an 
from  himfelf,  as  he  by  law  is  entitled  to  all  the  refidueof  the  Ca.'zga.  " 
teftator's  perfonal  eftate  after  payment  of  debts  and  legacies.   But  ^".'^  the  cafe 
it  hath  been  adjudged,  that  in  cafe  of  a  deficiency  of  afiets  either  Bro^^vnJ  "^  ^' 
for  the  payment  of  debts  or  legacies,  fuch  debt  is  to  be  deemed  which  'uUe 
aflets,  and  the  executor  accountable  therewith  as  fo  much  of  the  ^'^'^  ^^^' 
teftator's  perfonal  eftate.  ^^  p?i'°" 

[A  teftator  bequeathed  to  his  brother  500/.  and  the  like  fum  Carey  v. 
to  his  nephew,  and  appointed  them  his  executors.     The  brother  ^b°^  cl^ 
was  indebted  to  the  teftator  7000/.,  and  the  nephew  was  indebted  Rep.*n<?! 
to  him  1000/.  at  the  time  of  his  deceafe.     A  bill  being  filed  by 
the  next  of  kin,  praying  an  account  of  the  perfonal  eftate  of  the 
teftator,  and  particularly  of  the  fums  In  which  the  executors  were 
indebted  to  him,  and  payment  of  the  fame  to  the  plaintiffs ;  it 
was  contended  on  behalf  of  the  defendants,  that  the  appointment 
of  the  brother  and  nephew  executors  was  an  extinguifhment  of 
the  debt :  that  this  was  clearly  fo  at  law ;  and  that  there  is  no 
cafe,  in  equity,  where  it  has  been  liolden  otherwife,  except  where 
there  has  been  a  direct  gift  of  the  refidue ;  as  in  the  cafe  of 
Bro%un  V.  Sehv'iu,  ca,  temp.  Talb.  240.  j  and  even  there,  Lord  Talbot 
fpoke  of  it  as  an  undecided  point :  but  that  there  was  no  cafe 
where  it  had  not  been  holden  an  extinguifhment  againft  the  next 
of  kin.     But  Lord  Thurloive  faid,  he  thought  it  had  been  a  fettled 
point  in  a  court  of  equity,  that  the  appointment  of  the  debtor    ' 
executor,  was  no  more  than  parting  with  the  aclion-j  and  declared 
it  a  truft  for  the  next  of  kin.] 

If  an  infant  at  the  age  of  feventeen  make  his  debtor  executor,  Co.  Lit. 
this  in  law  is  a  releafe  j  for  as  the  law  gives  him  power  to  make  ^^'f* 
an  executor,    it   gives  his  executor  the   fame  advantages  with 
others. 

If  a  feme  obligee  marry  the  obligor,  or  one  of  the  obligors ;  800.136, 
or,  if  there  be  two  feme  obligees,  and  one  of  them  marry  the  C0.L1t.264. 
obligor  •,  thefe  are  releafes  in  law. 

But,  if  a  woman,  executrix  of  the  obligee,  take  the  debtor  to  8  Co.  135. 
hufband.  this  is  no  releafe  in  lyw,  becaufe  flie  hath  the  debt  in  ^^^'^•,^^+* 

anotlier 
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ii4;  another  right ;  and  if  this  amounted  to  a  releafe  in  law.  It  woul^ 

iud?ed^that    ^^  ^  devajTavit^  whlch  is  a  wrong  the  law  will  not  fufFer. 

it  was  ful'pended  but  not  extinguiflied,  for  that  after  the  h'jfband's  death  an  action  would  lie  againft  his 
executor.     Moor,  236.  pi.  36S.     Leon.  320. 


aRoll.  Abr. 

935- 

Hob.  10. 
Moor,  855. 
Frier  v. 
Gildridge. 


Co.  Lit. 
264. 

SCo.  1^36, 
Dyer,  i<j.o. 


Ho^.  216. 
227. 

Hutt.  17. 
Noy,  25. 
Cro.  Jac. 

57'- 

Palm.  99. 
Roll.  Rep. 
a  Sid.  58. 

Ld.  Raym. 

515- 

Carch.  51  r. 
Comb   242 
till.  Ent. 
214. 

Salk   325. 
Holt,  309. 
pi.  J  2. 
Comyn,  67 
pi.  42. 
Freem.  512 
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If  A.  and  B.  are  bound  in  an  obligation  jointly  and  feverally  to 
C,  and  C  makes  Z).  the  wife  of  A.  his  executrix,  and  dies,  and 
Z).  adminifters,  and  after  A.  the  hufband  of  D.  makes  D.  his 
executrix,  and  dies,  leaving  fuflicient  alTets  to  pay  the  debt,  and 
after  D.  dies,  and  E.  takes  adminiflration  of  the  goods  of  C.  the 
obligee  not  adniiniftered,  yet  he  can  have  no  adlion  upon  the  ob- 
ligation againft  B.  the  other  obligor,  becaufe  that  when  the 
obligor  made  the  executrix  of  the  obligee  his  executrix,  and  left 
affets,  the  debt  was  prefently  fatlsfied  by  way  of  retainer,  and  then 
by  confequence  no  new  a61;ion  could  be  had  for  the  debt. 

By  an  intermarriage  all  contrails  between  the  hufband  and 
wife  for  debts  due  in  prafenti  or  in  futuroy  or  upon  a  contingency 
which  may  become  due  during  the  coverture,  are  releafed  and 
extincl,  becaufe  the  hufband  and  wife  make  but  one  perfon  in 
law;  and  it  is  holdeii  by  Juft.  Goulds  that  if  there  was  an  exprefs 
agreement  that  they  fliould  not  be  releafed  by  the  intermarriage, 
it  would  be  void,  as  inconfident  with  the  ftate  of  matrimony. 

But  it  is  the  better  opinion,  and  founded  on  a  great  variety  of 
cafes,  that  promifes,  covenants,  and  agreements  for  the  per- 
formance of  a  thing  which  is  not  to  happen  during  the  coverture, 
as  payment  of  money  after  the  hufband's  deceafe,  are  not  releafed 
by  the  marriage. 

343.      a  Roll.  Abr.  407.      Godb.  271.      2  Roll.  Rep.  162.      Lit.  Rep.  32.      Hetl.  122' 

Alfo,  It  hath  been  adjudged  by  two  fudges  againft  Holty  Ch.  Juft. 

that  where  A.  entered  into  a  bond  to  his  intended  wife,  conditioned 

,  to  leave  her  at  his  death  1000/.   if  flie  furvived  him,  that  fuch 

bond  was  not  releafed  by  the  marriage,  as  nothing  would  be  due 

during  the  coverture,  and  as  it  would  be  contrary  to  the  exprefs 

agreement  of  the  parties.     But  the  Ch,  J.  infifted  ftrenuoufly, 

that  a  bond  differed  from  a  promife  or  covenant,  being  dehitum  in 

'  pr^fentiy   though  folvendum   in  futiiro ;   and  that   the  rule  of  law 

.  could  not  be  controlled  by  the  intention  of  the  parties, 

5.  pi.  651.     12  Mod.  2S55.     Gage  V.  Adlon. 


aVern.  290. 
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Alfo,  where  a  man  entered  Into  a  bond  to  his  intended  wife, 
conditioned  to  leave  her  loco/.  and  the  hufband  mortgaged  his 
eftate  and  died,  not  leaving  perfonal  alFcts  to  difcharge  the  bond ; 
it  was  decreed  in  equity,  that  admitting  the  bond  void  at  law,  yet 
it  ought  to  be  made  good  in  equity,  and  that  flie  ought  to  redeem 
and  hold  the  land  till  flie  was  fatisfied  her  debt. 

againfl  the  heirs  of  the  hufband.     JVlilbourne  v.  Evvart,  5  Term  Rep.  381.  and  Hayes  ^jf 
Foord,  there  cited.] 

The  feme  gave  a  bon4  to  her  intended  hufband,  that  In  cafe  of 
their  marriage  fhe  would  convey  her  lands  to  him  in  fee :  they 

married  ; 


iSeleafe.  689 

married  ;  the  wife  died  without  ilTue,  and  then  the  hufband  died  : 
It  was  adjudged,  that  the  bond,  though  void  in  law,  yet  was  good 
evidence  of  the  agreement  in  equity  ;  and  the  heir  of  the  hulband 
Ihould  compel  a  fpecifick  performance  againft  the  heir  of  the 
W'ife. 

(C)  Releafes  of  Lands  and  Hereditaments  how  they 
enure :    And  herein, 

I.  Of  Releafes  that  enure  by  way  of  Mitter  le  EJJate. 

"D  Eleafes,  fays  my  Lord  Coke,  may  enure  four  manner  of  ways :  Co.  Lit.  193: 
'■■      I.  Byway  of  mlttcr  le  ejlate.     2.  By  way  of  enlargement  or       ^11'^' 
creation  of  eftate ;    upon  both  which  a  rent  may  be  referved. 
3.  By  way  of  mitter  le  droit.      4.  By  way  of  extinguifhment ; 
upon  which  two  laft  no  rent  can  be  referved. 

When  two  or  more  become  feifed  of  the  fame  eftate  by  a  joint  Co.  Lit.a?!. 
title,  as  by  a  contract  or  defcent  as  joint-tenants  or  coparceners, 
and  one  of  them  releafes  to  «he  other  his  or  her  claim,  right,  and 
pretenfions,   fuch  releafe  is  faid  to  enure  by  way  of  mitter  le 
ejlate. 

For  If  there  be  two  joint-tenants,  and  one 'of  them  releafe  to  Co.LItayj. 
the  other,  the  relcafee  is  in  by  the  original  conveyance  \  and  fuch  J** 
releafe  is  no  alienation,  nor  doth  it  make  {a)  a  degree  (^);  nor  there  are 
can  this  be  any  injury  to  a  ftranger's  precipe,  for  he  may  bring  it  threejoint- 
againft  them  all,  and  if  any  of  them  difclaim,  the  reft  muft  defend  t^"»"">and 

-°      ,  ,     ,  ,    ^      1     .  -^  .  r.  '  one  releafes 

tor  the  whole,  or  lole  their  interelt.  to  another 

of  them,  fuch  releafe  makes  a  degree.     Co.  Lit.  2^-^.  b.     Winchj  3.  So  does  the  rsleafe  of  one 

coparcener  to  another.     Cc.  Lit.  273.  b.     (i)  Booth,  33. 

And  herein  it  is  to  be  obferved,  that  joint-tenants  can  only  regu-  ^f'«  title 
larly  pafs  their  eftates  by  releafe  ;  and  that  by  reafon  of  the  privity  ("^^^l^ 
which  muft  neceflarily  be  in  releafes  which  enure  by  way  of  mitter 
le  eJlatCy  a  fee-fimple  pafles  without  the  word  heirs. 

But,  if  there  be  two  tenants  in  common,  they  cannot  releafe  to  ^'^f  title 
each  other,  but  they  muft  pafs  their  eftate  by  feoffment,  ^c.  be-  jgnamsand 
caufe  this   eftate  being  eftabliftied  by  different  notorieties,  each  Tenants  in 
having  paiTed  by  diftinft  liveries,  they  muft  pafs  to  each  other  by  a  Common, 
diftinguiftiing  livery,  elfe  i:  cannot  be  known  in  v.'hom  fuch  parts 
are  as  formerly  had  pafled  by  a  diftinct  livery. 

As  to  coparceners,  they  having  in  refpecl  of  the  defcending  T'^^s  titie 
line  diftincl  eftates,  they 'may  pafs  the  fame  by  feoffment,  iffc.  Coparceners. 
or  may  releafe  to  each  other,  and  (hall  join  in  an  aflife,  as  each  is 
feifed  per  my  ^  per  tout. 

If  there  are  two  coparceners,  and  the  one  enters  in  tlie  name  of  ^i  E.  3. 17. 
both,  and  the  other  releafes  to  him,  this  countervails  entry  and  j^^^^^^  \'^^ 
feoffment,  and  is  good  caufe  of  voucher ;  but  where  one  enters  in  zPoii.  Aor. 
his  own  name  only,  and  claims  to  him  alone,  and  the  other  re-  403- 
leafes  to  him,  this  is  only  an  extinguifhment  cf  the  right,  and  no 
making  of  the  eftate. 

Vol.  V,  Yv  If 
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If  tllere  be  two  parceners  of  a  rent,  and  one  of  them  marry  the 
terfeiiant,  and  the  other  releafe  to  her,  this  (hall  enure  by  way  of 
m'ttter  le  ejlatcy  and  yet  the  rent  was  fufpended  at  the  time  of  the 
releafe  :  but  if  flie  had  releafed  to  the  hufband,  it  would  have 
enured  by  way  of  extinguifhment. 

One  joint-tenant  of  a  reverfion  depending  on  a  leafe  for  life  may 
releafe  to  the  other ;  but,  if  the  rent  be  arrear,  the  one  cannot  re- 
leafe his  intereft  in  the  arrearages  to  the  other. 

If  A.  feme  fole  and  B.  are  jointenants  for  life,  and  A.  takes  C. 
to  hufband,  and  after  A.  and  C.  levy  a  fine  to  B.  by  which  they 
grant  the  land  to  B.  &  quicquid  hahetit,  &c.  and  his  afligns,  with 
warranty,  and  after  B.  dies,  living  A.^  yet  the  leflbr  may  enter  into 
the  whole,  and  there  {hall  not  be  any  oCcupant  of  any  part,  be- 
caufe  this  fine  enures  as  a  releafe,  not  by  mitter  le  eJiaUy  but  by 
way  of  extinguiftnnent. 

If  one  joint  copyholder  releafe  to  his  companion  ;  this  is  good 
without  Surrender  or  admittance,  for  the  firft  admittance  was  of 
them  and  every  of  them,  and  the  ability  to  releafe  was  from  the 
firft  conveyance  and  admittance. 

If  land  be  given  to  two  upon  condition  that  they  (hall  not 
alien,  and  one  of  them  releafe  to  the  other,  this  is  no  breach  of 
their  condition. 

If  two  joint-tenants  in  fee  let  the  land  for  life,  referving  a  rent 
to  them  and  their  heirs ;  if  one  releafe  to  the  other  and  his  heirs, 
this  releafe  is  good,  and  he  only,  to  whom  it  was  made,  fhall 
have  the  rent  of  tenant  for  life,  and  a  writ  of  wafte  without  at- 
tornment to  fuch  releafe,  for  the  privity  which  was  once  between 
the  tenant  for  life  and  them  in  the  reverfion. 

A.  and  B.  joint-tenants  for  their  lives,  remainder  to  the  firft  fon 
of  A,  in  tail,  and  fo  to  the  fecond,  ^c.  rernainder  to  the  right 
heirs  of  B.  Before  any  ifTue  had  A.  releafes  to  B.  and  his  heirs, 
and  after  hath  ifiue  a  fon;  and  the  queftion  was.  If  by  this  re- 
leafe before  the  birth  of  a  fon  the  contingent  remainders  were 
deftroyed  ?  And  though  it  was  urged  that  this  uniting  of  the- 
eftate  for  life  with  the  remainder  in  fee,  being  by  conveyance  and 
a£l  fubfequent  to  the  limitation,  of  the  contingent  remainders, 
and  before  they  came  in  being  had  deftroyed  them  ;  yet  it  was 
adjudged  by  three  judges  againft  Dolben^  that  thefe  contingent 
remainders  were  not  dcitroyed,  for  that  to  fome  purpofes  the 
whole  fee  was  executed  in  B,  immediately  upon  the  firft  con- 
veyance, and  this  releafe  oi  A.  gave  liim  no  greater  eftate  nor  in 
any  other  degree  than  he  had  before,  for  after  fuch  releafe  he  is 
in  of  the  whole  eftate  by  the  leflbr,  as  he  Vv'us  before,  and  as  he 
v/ould  have  been  had  it  come  to  him  by  furvivorfaip. 


2.  Releafes  by  way  of  Mitter  Ic  Droit  how  they  enure. 

Co. Lit.  274,       Releafes  are  faid  to  enure  by  way  of  vntter  k  droit  where  a^ 
*7^'  perfon  is  diiTeifed,  and  he  releafes  to  the  difTeifee,  his  heir  or 

feoffee,  wlvo  being  in  pofiefllou  are  therefore  capable  of  taking  a 


jeleafe  of  the  right. 


If 
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If  there  be  two  diffelfors  and  the  diiTeifee  releafe  to  one  of  Lit.  fea, 
them,  he  fhall  hold  out  his  companion,  becaufe  the  diffeifor  comes  '*■''*• 
in  by  no  lawful  or  eilablilhed  aft  of  notoriety,  which  ought  to 
be  defeated  before  the  manner  of  pofleffing  can  be  altered ;  and 
therefore  though  he  poflefled  as  a  joint-tenant  before  the  releafe, 
yet,  after  the  releafe,  he  fliall  ouft  his  companion,  becaufe  he  was 
poflefled  of  the  whole  before  by  wrong,  and  now  being  poflefled 
by  right,  it  follows,  that  the  pofl'eflion  of  the  other  wrong-doer  is 
no  pofleflion  at  all. 

But,  if  a  diflcifor  had  enfeofl'ed  two,  the  releafe  of  the  difleifee  C0.Lrt.z76. 
to  one  fliould  enure  to  both  (c),  becaufe  coming  in  by  the  legal  ^• 
Eotoriety  of  a  feoffment,  that  muft  be  defeated  by  an  a6l  of  (''n'hatthe 
equal  notoriety  before  the  title  can  be  altered,  becaufe  the  feofl"-  bV^ckie," 
ment  muft  ftaiul  good  as  an  aft  that  gives  warning  to  all  perfons  =«"<i  are  pre- 
m  whom  the  freehold  fubfifts,  till  by  fome  aft  of  equal  folemnitv  ["'""^  ^° 

iiriii--  1  ^  ^    have  aw  a-- 

it  appears  that  the  treehoid  is  in  another.  ranty.whkh 

it  much  favoured  In  law.    Co.  Lie.  2761 

So,  where  a  difl*eifor  makes  a  leafe  for  life,  the  remainder  in  ^o-  Lit. 
fee,  and  the  dilTeifee  releafes  to  the  tenant  for  life,  or  to  the  re-  *'"''"S' 
mainder-man  j  this  enures  to  them  both,  becaufe  coming  in  by  a 
known  conveyance,  it  cannot  be  altered  unlefs  it  were  defeated  by 
an  aft  of  equal  notoriety. 

If  a  difl^cifor  makes  a  leafe  for  life,  and  the  dllteifee  releafes  to  Co.L'rt.  276. 
tenant  for  life,  this  fliall  not  enure  to  him  in  reverfion,  becaufe 
the  releafe  cannot  alter  the  eftate  that  pafled  by  the  feoffment 
without  fome  aft  that  deftroys  the  feoffment. 

So,  if  there  be  two  difleifors,  and  they  make  a  leafe  for  life,  ■C0.Lrt.276, 
and  the  diflcifee  releafe  to  tenant  for  life,  this  {hall  enure  to 
them  all. 

_,If  there  be  tenant  for  life,  the  remainder  in  fee,  and  tenant  eo.Lit-.47?," 
for  life  be  difleifed  by  two,  and  he  releafe  to  one  of  them,  he 
iliall  not   hold  out  his  companion.     So,  if  the  remainder-mail 
iiad  releafed  to  one  of  the  difleifors,  he  fliould  not  hold  out  his 
'companion. 

But,  if  tenant  for  life  and  he  in  remainder  join  in  a  releafe  to  C0.Lit.276. 
one  difleifor,  he  (hall  hold  out  his  companion,  becaufe  when  the 
pofleffion  is  notoriouHy  in  them  both,  each  of  them  are  capable  of 
a  releafe,  and  when  one  has  obtained  a  releafe,  it  makes  his 
poffefTion  rightful,  and  his  holding  out  his  companion  makes  it 
immediately  notorious  that  the  eftate  is  in  him  alone. 

So  alfo,  if  the  difl'clfors  make  a  leafe  for  years,  and  the  diffeifee  Co  Lit.  2769' 
releafes  to  one  of  them,  this  fhall  enure  to  them  both,  becaufe  he 
cannot  make  it  notorious  that  the  eftate  is  in  him  alone,  becaufe 
he  cannot  hold  out  his  companioa  during  the  continuance  of  the 
leafe  for  years. 

So,  if  two  joint-tenants  are  diffeifed  by  two,  and  one  releafes  to  Co.I.it.a76»; 
one  of  them,  he  {hall  not  hold  out  his  companion,  becaufe  he 
cannot  hold  him  out  of  the  whole,  becaufe  he  has  not  the  whole 
right,  and  fo  there  can  be  no  aft  of  notoriety  whereby  the  eftate 
may  appear  to  be  in  one  diffeifor. 

Y  y  a  I£ 
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C0.Lit.a77.  If  the  king's  tenant  for  life  be  diffeifed  by  two,  and  he  releare 
potanTfuch  ^°  °"^  ^^  them,  this  enures  to  both,  becaufe  he  can  only  be 
poCtion  in  difleifed  of  an  eftate  for  life  fince  the  revcrfion  in  the  king  cannot 
fo'  277-        be  divefted  *. 

cithier  a  or  b. 

•^— In  276,  a.  it  is  faid,  if  the  king's  tenant  for  life  be  dilTeifed  by  two,  and  he  releafc  to  one  of  them, 

he  (hall  hold  out  his  companion,  for  the  difleiror  gained  but  the  eftate  for  life. 

Ce.Lit.a76.  If  there  be  tenant  for  life,  remainder  in  fee,  and  they  be  dif- 
feifed, tenant  for  life  cannot  releafe  to  him  in  remainder,  becaufe 
the  naked  right  cannot  be  transferred. 

Co.Lit.  276.       If  the  heir  of  the  difTeifor  be  difleifed,  and  the  difleifee  releafe 

SCO.  15Z.  tofuch  difleifor,  and  after  the  heir  recover  againft  fuch  difleifor, 
the  right  of  propriety  goes  along  with  it,  becaufe,  when  the  heir 
recovers,  he  defeats  the  pofleHion  of  the  difl~eifor  as  if  it  had  never 
been,  fo  that  the  difl"eifor  can  never  recover  in  any  action  ;  for  in 
the  writ  of  right  he  muffc  lay  the  po2"elIion  in  himfelf  or  fome  of 
his  anceftors ;  and  this  he  cannot  do  in  this  cafe,  for  here  there 
never  was  any  pofleflion  in  him  but  what  was  totally  defeated  and 
deftroyed ;  and  he  cannot  recover  by  the  old  pofleflion  of  the 
difleifee,  for  that  was  turned  into  a  naked  right,  which  could  not 
be  transferred  but  to  a  true  and  real  pofleflion ;  and  here  being 
no  poflefEon  but  fuch  as  Hands  defeated,  it  is  the  conveyance  of  a 
naked  right,  which  the  law  will  not  allow. 

C0.Llt.177.  If  the  heir  of  the  difleifor  be  diflTeifed,  and  the  difleifee  releafc 
to  the  diflTeifor  upon  condition,  and  the  condition  be  broken,  this 
revefts  the  naked  right  in  the  difleifee,  becaufe  when  the  condition 
is  broken  the  releafe  is  as  if  it  had  never  been,  and  therefore  the 
difleifee  may  recover  by  virtue  of  his  ancient  feifm. 

€o.Lit276.  If  two  men  gain  an  advowfon  by  ufurpation,  and  the  right 
patron  releafes  to  one  of  them,  he  (hall  not  hold  out  his  com- 
panion, but  it  fhall  enure  to  them,  for  their  clerk  came  in  by  ad- 
miflion  and  infl:itution,  which  are  judicial  and  notorious  a6ls. 

3.  Releafes  that  enure  by  way  of  Extinguifhment. 

C0.Lit.279.  In  fome  cafes  where  the  releafee  cannot  have  the  thing  releafed 
k.  a8o.  |jy  ^2y  of  mitter  le  droits  &c.  yet  the  releafe  fhall  enure  by  way  of 
extinguifhment  againft  all  manner  of  perfons  ;  as,  when  the  lor«l 
releafes  his  feignory  to  his  tenant  of  the  land,  or,  when  the 
grantee  of  a  rent-charge  or  common  releafes  to  the  tenant.  And 
fuch  releafes  abfolutely  extinguifh  the  rent,  ^c.  altliough  the  re- 
leafee be  only  tenant  for  life. 
Lit.  fed.  If  a  leafe  be  made  to  one  for  life,  referving  rent  to  the  lef!br 

♦S*'  and  his  heirs ;  if  the  leflec  be  difleifed,  and  after  the  lelTor  releafe 

to  the  lelTee  and  his  heirs  all  his  right  in  the  land,  and  after  the 
leflTee  enter  •,  in  this  cafe,  the  rent  is  extindl,  but  the  right  of  the 
reverfion  doth  not  pafs. 
Lit.  h€t.  If  there  be  lord  and  tenant,  and  the  tenant  be  diffeifed,  and  the 

♦54*  lord  releafe  to  the  difTeifee  all  the  right  which  he  has  to  the 

feignory  or  in  the  laud,  tliis  j:ileafe  1%  good,  and  the  feignory 
■cxtia^. 

But 


But  yet,  if  the  tenant,  notwlthftanding  he  is  diflelfed,  puts  his  C0.Lit.268. 
beads  on  the  land,  and  the  lord  takes  them  for  rent  arrear,  the  ^'•'  ^^^' 
dlflelfee  fhall  compel  *  him  to  avow  on  him ;  and  if  the  lord  *^see  the 
avows  upon  the  diffeifor  as  his  tenant,  and  the  difleifee  reply  and  flat.  21H.S. 
fhew  the  fpecial  matter  how  he  was  tenant  and  was  difleiied,  this  Vd^'f^^^ 
(hall  abate  the  lord's  avowry  f .  ^  For  tiie  * 

difleifee  is  tenant  to  him  in  right  and  in  law. 

But,  if  the  tenant  be  difleifed,  and  the  lord  accept  rent  from  Co.Lit.2€8. 
the  diffeifor,  and  then  the   lord  diftrain   his  beads  for  rent  in 
arrear,  he  may  compel  the  lord  to  avow  on  him,  and  the  lord 
cannot  traverfe   the   diffeifor's  title,  having  once  admitted  it  by 
acceptance  of  the  rent  from  him. 

And  according  to  my  Lord  Coke,  if  after  fuch  acceptance  the  C0.Lit.268. 
diffeifee  (hould  put  in  his  beads,  and  the  lord  fhould  didrain  ''• 
them,  the  diffeifee  cannot  compel  the  lord  to  avow  on  him,  be-  I  'V^    ^^' 

r       •  ^   •  11  1  t  \-  rr  •  r  •  9"   'eems  tO 

caule  It  was  his  own  laches  to  let  the  diffeifor  continue  till  rent  the  con- 
was  due  and  accepted.  '"""y.  be- 

caufe  when 
the  tenant  pleads  the  difleifin  to  compel  the  lord  to  ayow  upon  him,  it  is  ftrange,  that  the  lord,  by  his 
own  aft  of  acceptance,   fliould   maintain  his   avowry,   and  deftroy  the  feudal  contradl.     Gilb.  Ten. 
€4,65.] 

So,  if  the  diffeifor  dies  feifed,  the  heir  of  the  diffeifor  comes  in  Co,Lit.a6?. 
by  title,  and  then  the  diffeifee  cannot  compel  him  to  avow  upon 
him,  for  he  has  lod  the  right  of  poffeffion  j  and  the  diffeifee 
cannot  put  his  beads  on  the  ground,  and  therefore  cannot  compel 
the  lord  to  avow  on  him,  and  therefore  the  lord  mud  take  the  heir 
vrho  has  fuch  right  of  poffeffion  to  be  his  rightful  tenant;  but  becaufe 
the  diffeifee  may  enter  and  occupy  the  land  before  the  defcent  cad, 
therefore  the  lord  may  releafe  to  him  and  difcharge  the  contract, 
which  is  to  his  benefit,  and  is  dill  fo  far  fubfiding  that  he  may 
take  advantage  of  it. 

So,  where  donee  in  tail  releafes  to  the  diffeifor  all  his  right,  Co.LIt.ago, 
yet  if  he  in  the  reverfion  releafes  to  him  afterwards,  it  Ihall 
extinguifti  the  rent. 

There  is  a  diverfity  between  a  feignory  and  a  bare  right  to  Co.Lit.ses. 
land,  for  a  releafe  of  a  bare  right  to  land  to  one  who  has  but  a 
bare  right,  is  void  ;  but  a  releafe  of  a  feignory  to  him  who  has 
but  a  right,  is  good  to  extinguidi  the  feignory. 

But,  if  there  be  lord  and  tenant,  and  the  tenant  make  a  feoff-  Co.  Lit. 
ment  in  fee,  and  afterwards  the  lord  releafe  to  the  feoffor ;  this  ^^^'r^a 
extinguilhes  nothing,  for  by  the  feoffment  the  relationfliip  be-  457. 
tween  the  lord  and  tenant  is  dedroyed,  and  the  feoffor  only  of 
neceffity  becomes  tenant  in  the  avowry  till  the  lord  procures  his 
arrears. 

If  a  feme  mefne  marries  her  tenant,  and  the  lord  releafes  to  Co.  Lit, 
the  feme,  the  feignory  is  extincl  *,  but,  if  he  releafes  to  the  huf-  ^^^' 
band,  both  the  feignory  and  mefnalty  are  extinft. 

If  the  tenancy  be  given  to  the  lord  and  a  dranger,  and  the  Co.  tu. 
heirs  of  the  dranger,  and  the  lord  releafe  all  his  right  to  his  ^^'^' 
companion ;  this  not  only  paffes  his  edaJc  in  the  tenancy,  but 
alfo  extinguiflies  his  right  in  the  feignory. 

Y  y  3  If 
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Co.  Lit.  If  lelTee  for  years  be  oufted,  and  he  in  the  reverfion  dilTeirecf, 

*75'  and  the  lefTee  releafe  to  the  difleifor,  the  difleifee  may  enter,  for 

the  term  for  years  is  exrin6l  and  determined.    But,  were  it  in  the 
cafe  of  a  leflee  for  Ufe,  it  would  be  otherwife,  becaufe  the  dif- 
feifor  has  a  freehold  whereupon  the  releafe  of  tenant  for  life  may 
enure. 
Ton.  ^Sg.  Leflee  for  years  devifed  the  term  to  his  wife  for  life,  the  re- 

TrurapeJ  mainder  of  the  years  to  J.  S.  who  by  deed  releafed  all  his  right, 
intereft,  term  for  years,  poflTeirion,  and  demand  in  the  faid  land 
to  him  who  had  the  reverfion  in  fee  ;  and  by  this,  it  was  held, 
that  the  poflefllon  was  extinguifhed  in  the  reverfion,  and  that  the 
reverfioner  may  after  the  death  of  the  wife  well  enter. 
Moor»  55.  If  the  lord  releafes  his  right  in  one  acre,  this  extinguifl:ies  the 
pl.  161.        vvhole  feignory. 

fer  cur.  *->  ^ 

Dalf,  60.   &  V.  And.  255. 

Ero.  Re.  So,  if  a  man  has  a  rent-charge  out  of  twenty  acres,  and  he  re- 

^T'^iS  leafes  all  his  right  in  one  acre,  this  extinguifhes  all  the  rent. 

Co.Lic.ii8.       But  it  hath  been  held,  that  if  the  grantee  of  a  rent-charge  re- 

^ -viie  Cro.  jg^jfes  p^rt  of  his  rent,  fuch  releafe  does  not  extinguifh  the  whole 
El«.  74a.  *  ° 

rent. 

Dyer,  is-^.         If  the  lord  releafes  to  his  tenant  all  his  right  to  the  land  and 

b.  pi.  29.      felgnory,  falvofiln  domiriio  fno ;  this  does  not  extinguilh  tlie  tenure, 

but  only  the  annual  fervices. 

4.  Releafes  that  enure  by  way  of  Enlargement :  And  therein,  of  the 
modern  Manner  of  Conveyancing  by  Leafe  and  Releafe. 

C0.Lit.173.  Releafes  enure  by  way  of  enlargement  when  the  pofltnion  and 

Finch,  44.  inheritance  are  feparated  for  a  particular  time,  and  iie  who  hath 

Dyer  ^02!  the  rcverfion  or  inheritance  relcafeth  to  the  tenant  in  pofleflTion  all 

<a)  Poflef-  his  right  or  intereft  in  the  land.     Such  releafe  is  faid  to  enlarge 

fion  ccun-  j^jg  eflatc,  and  to  be  equal   to  an  entry  and  feoffment,  and  to 

tervans,  ajid  ,'  a'ii-ii 

is  eruai  to  amount  to  a  grant  and  attornment.  And  herem  tne  l.iw  requires 
livery.  privity  of  eftiite,   that  the  releafor  have  a  right,  and  the  releafee 

^^'"'-^5'  fuch  a  {a)  pofleflion  as  will  make  him  capable  of  taking  an 
margin.  eltate. 

Co.Lit,273.  -^"'^  therefore  if  there  be  leflee  for  life  or  years  in  pofliellion, 
«  Roi.  Abr.  the  lefibr  may  enlarge  their  eftates  by  releaie.  So.  if  they  aihgn 
^^^'  or  grant  over,  the  eftate  or  intereft  of  grantee  or  aflignee  may  be 

enlarged  by  the  releafe  of  him  in  reverfion. 
<4  AfT.  35.       So,  if  there  be  a  leflee  for  life,  remainder  in  tail,  the  remainder 
Brov^nK        ^"  ^^^  '  ^^  ^^^  remainder  in  fee  may  enlarge  the  eftate  of  the 
207.  leflt;e  by  releafe  notwithftanding  the  mefne  remainder. 

C0.Lit.272.  But,  if  A.  makes  a  leafe  for  life,  and  leflee  for  life  makes  a 
leafe  for  years,  and  A.  releafes  to  the  leflee  for  years  and  his 
heirs ;  this  is  void,  becaufe  there  is  not  the  confent  of  the  tenant 
for  life,  who  is  immediate  tenant  to  the  reverfioner,  and  ought  tQ 
attorn  to  his  grants. 
Co.Lit.z70.  Sp,  if  a  man  leafes  for  twenty  years,  and  the  leflee  afligns  for 
pi!*a!  ^'      ^^^  years,  a  releafe  by  the  reverfioner  to  the  aflignee  is  void  for 

Carter,  6a.  Want 


"Want  of  privity.  But  a  releafe  to  the  lefTee  is  good,  for  he  hatK 
the  pofleirion  notwithftanding  the  afligument ;  the  pofTeffion  of 
the  leflee  being  always  confidered  the  pofTcfTion  of  the  leflbr,  and 
that  he  holds  as  his  bailiff. 

If  a  man  makes  a  leafe  for  years,  the  remainder  for  life,  and  C0.LIt.273. 
afterwards  releafes  to  the  tenant  for  years-,  this  is  good,  becaufe 
the  tenant  for  years  holds  of  the  reverfioner,  and  pays  him  the 
fervices,  and  ought  to  attorn  to  his  grants,  and  not  he  in  the  re- 
mainder for  life ;  and  therefore  where  tenant  for  years  accepts  a 
releafe  of  the  reverfion,  it  muft  in  confequence  be  good.  And  in 
this  cafe  a  releafe  to  him  in  the  remainder  for  life  would  be  good 
like  wife,  becaufe  the  leflee  in  the  original  creation  took  the  eftate 
for  years,  fubjeft  to  fuch  remainder  for  life,  and  therefore 
there  needs  no  confent  from  the  lefiee  for  years  to  enlarge  the 
eftate.. 

If  tenant  by  the  curtefy  grants  over  his  eftate,  he  is  not  after-  Co.  Lit. 
wards  capable  of  taking  a  releafe,  for  his  eftate  is  created  merely  ^73- «• 

by  law,  and  he  remains  tenant  to  the  heir,  and  fubje<fl  to  wafte, 
and  is  compellable  to  attorn  to  the  grants  of  the  reverfioner  j 

yet  is  he  not  capable  of  a  releafe,  becaufe  he  has  no  notorious 

pofleffion  jfi  paisy  which  may  be  enlarged  into  a  fee. 

But  the  grantee  of  tenant  in  dower,  or  by  the  curtefy,   is  zRoii.Abr. 

capable  of  taking  a  releafe,  becaufe  of  the  privity  and  notoriety  of  4-='^-'' 

poffeffion. 

If  a  feme  covert  be  tenant  for  life,  a  releafe  to  the  hufband  Co.  Lit. 

and  his  heirs  is  good,  for  there  is  both  privity  and  an  eftate  in  the  ^^■^'^  ^' 

hufband,  whereupon  the  releafe  may  fufficiently  enure  by  way  of  pi.  97. 

enlargement,   for  by  the  intermarriage  he  gains  a   freehold  in 

right  of  his  wife. 

If  an  infant  makes  a  leafe  for  life,  and  the  lefTee  affigns  it  over  Co  Lit. 

to  another  with  warranty,   the  infant  at  full  age  brings  a  dum  -73'  *•  ■»• 

ftiit  iiifra  atatem  againft  the  aflignee,  and  he  vouches  the  affignor, 

who  pnters  into  the  warranty,  the  demandant  cannot  releafe  in 

fee  fo  as  to  enlarge  the  eftate,   becaufe   the  vouchee  has  no 

poffeffion. 

But  hf  who  aliens  pending  the  writ  may,  as  long  as  that  writ  Lit.  fefi. 

is  pending,  accept  a  releafe  from  the   demandant.     So  may    a  ^9°- . 

voucliee  after  he  hath  entered  into  the  warranty,  for  though  they  ^84.  bL 

be  not  tenants,  yet  the  law  and  the  parties  have  allowed  them  as  Hob.  335. 

tenants  inter  fe  for  that  fuit. 

If  a  man  makes  a  leafe  for  life,  the  remainder  for  life,  and  the  Co.  Lit. 

firft   leffee  dies,   a  releafe  to  him  in  the  remainder,  and  to  his  ^^o-  b.. 

heirs,  is  good  before  he  enters  to  enlarge  his  eftate,  becaufe  he 

hath  ar.  eftate  of  freehold  in  law  in  him,  which  may  be  enlarged 

by  releafe  before  entry. 

But  at  common  law,  a  releafe  to  a  leffee  for  years  before  entry  C0.LIt.a7c, 

;s  void  :  yet  it  is  faid  by  my  Lord  Coke^  that  if  a  man  makes  a 

leafe  for  years,  the  remainder  for  years,  the  firft  leffee  enters,  a 

releafe  to  him  in  the  remainder  for  years  is  good  to  enlarge  his 

eftate. 

y  y  4  And 
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Co.  Lit.  And  If  a  leafe  for  years  be  made  to  two,  albeit  tbe  leflbr  before 

270.  b.        ^}^gy  enter  cannot  releafe  to  them  to  enlarge  their  eftate,  yet  one 

of  them  may  before  entry  releafe  to  the  other. 
Jon.  19.  If  an  {a)  advowfon  be  granted  for  years,  the  patronage  for 

feifed^ofT"  y^^'^s  is  in  the  grantee,  and  he  may  accept  a  releafe  in  fee  of  the 
jtntinfee  patron.  But,  if  one,  two,  or  three  avoidances  are  granted,  the 
grants  it  for  patronage  is  not  feparated,  nor  can  fuch  grantee  accept  of  a  re- 
^nUrg^hll  ^^^^^  "^  ^^^  °^  ^^^  patron  in  fee  who  hath  the  inheritance. 

releafe.     43  AflT.  S.     z  Roll.  Abr.  400. 

8H.  6. 1,  U  A.  a  member  of  a  corporation,  dilfeife  5.  to  his  own  ufe, 
Bro.  Re-  Qj.^  if  J  nriayor  and  commonalty  difleife  B.^  and  B.  in  the  firft  cafe 
aRd?Abr*  releafe  to  the  mayor  and  commonalty,  or,  in  the  fecond,  to  a  par- 
403.  ticular  member  of  the  corporation  ;  nothing  pafles  by  thefe  releafes, 

for  they  are  diftindl  perfons,  and   claim  in  different  rights,  con- 

fequently,  there  is  no  privity. 
gxAff.  13.        If  a  man  fues  execution  upon  anY^)  e/egit  of  the  lands  of  his 
z  Roi.  Abr.  jgi^^Qj.^  ^nd  the  debtor  who  hath  the  inheritance  confirms  his 
(A)  So,  of  a    eftate,  he  may  afterwards  enlarge  it  by  a  releafe,  for  the  confirm- 
tenantby      ation  hath  created  a  privity  between  them. 

ftatute  mer- 
chant or  ftaple.     Co.  Lit.  Z70.  b. 

C0.Lit.170.  A  releafe  by  a  lelTor  to  his  leffee  at  will,  having  entered  by 
Lit.  fe£t.  fQj.^,e  Qf  f^.]^  leafe,  is  good  in  reU5e£t  of  the  privity  between  them, 
360!  h^^pU  and  as  it  would  be  a  vain  thing  for  the  leflbr  to  make  livery  and 
so.  Owen,  feifin  to  one  already  in  pofieffion  of  the  land  by  his  own  agree- 
""hX^Vu  "lent. 

and  that  luch 
leflee  fhall  have  aid. 

Cro.  Eiiz.          But,  if  tenant  at  will  makes  a  leafe  for  years,  and  the  lefTee 
S30.  Shaw    enters,  he  only  is  the  diiTeifor,  and  a  releafe  or  confirmation  to 
V.  Barber.     ^,^^  tenant  at  will  afterwards  is  void,  becaufe  the  privity  is  deter- 
mined. 
Co,  Lit.  A  releafe  to  a  tenant  at  fufFerancc,  7is,  where  leflee  for  yeart 

*7°-  ^-        holds  over,  is  void,  for  though  there  be  a  pofTcflion,  yet  there  is 

Dyer,  2S.  ..',.-.  11  T.. 

pi.  19.         no  privity,  wnich  is  equally  requiiite. 

Cro.  Eliz.  268.     3  Leon.'  15a.     Brown!.  207.     Cro.  jac.  170. 

Co.  Lit.  If  one  enter  of  his  own  wrong  and  takes  the  profits,  his  words^ 

27  J.  a.         a  to  hold  it  at  the  owner's  will,"  cannot  qualify  the  wrong,  for  he 

is  a  difleifor,  and  in  fuch  cafe  the  owner's  releafe  to  him  is  good ; 

or,  if  the  owner  confented,  he  is  tenant  at  will,  and  in  fuch  cafe 

the  releafe  is  like  wife  good. 
(0  By  Sir        The  ancient  manner  of  conveyancing  was  by  feoffment,  but  the 
Francis         manner  of  making  livery  and  feifin  begetting  many  nice  queftions, 
*1>*'/'i  erew  troublefome,  which  put  lawyers  upon  new  devices,  and  in- 

^  Mod.  a  52.    o  '  1-'  •         -L      ^      r  jir 

z  Saik.  678.  troduced  the  modern  manner  ot  conveyancing  by  leale  and  releale. 
P'-  5-  This  method  is  laid  to  have  been  firft  (r)  invented  in  King  Charles 

*  V.SvSi  the  Firft's  reign,  and  has  its  validity  from  the.reafons  drawn  from 
y^iyipd.  74.    the  ftatute  of  ufes  -,  for,  by  the  bargain  and  fale  for  a  year,  the 
bargainee  by  force  of  the  ftatute  is  in  polTeflion  without  entry, 

ancl 
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and  when  the  bargainor  releafes  to  him  in  pofleffion,  the  leafe  Is 
merged,  and  the  bargainee  hath  the  inheritance.     For,  as  at  com- 
mon law,  if  a  man  granted  a  leafe,   and  the  leflee  entered,  this 
divided  the  eftate,  and  left  a  reverfion  in  him,  and  the  poffeflion 
in  the  leflee ;  but  ftill,  by  the  common  law,  the  leflee  («)  before  M  Lit. 
entry  could  not  accept  of  a  releafe,  having  only  an  mterejfe  ter-  ^^p*,'''^^' 
niitii ;  and  now  though  the  leflee  does  not  enter,  yet  the  (tatute  plow!  423! 
veiling  the  efliate  or  ufe  in  him  for  a  year,  he  is  deemed  to  be  in 
the  actual  poffeflion,  and  fo  capable  of  a  releafe  as  much  as  a  leflee 
in  pofleflion  was  at  common  law.     But  yet  this  leflee  cannot  have 
trefpafs  till  an  adlual  entry. 

Leflee  for  years  cannot  make  a  leafe  for  years  within  the  fliatute  Lutw.  570. 
of  ufes,  fo  as  by  this  means  to  give  the  pofleflion,  and  make  his  7  Mod.  73. 
leflee  capable  of  a  releafe  of  the  reverfion. 

In  ejedlment  upon   a  fpecial  verdicl   the  only  queftion  was,  ^^°'^-  ^62. 
whether  a  leafe  for  a  year  upon  no  other  confideration  than  re-  ^Vent""*^' 
ferving  a  pepper-corn,  if  it  be  demanded,  could  operate  as  a  bar-  Barker  t. 
gain  and  fale,  and  fo  make  the  leflee  capable  of  a  releafe  ?     And  K.eate. 
refolved  that  it  fticuld,  the  refervation  making  a  fuflicient  con- 
fideration to  raife  an  ufe  in  the  fame  manner  as  a  bargain  and  fale 
does. 

A  releafe  to  ce/Iin  que  ufe  is  good :  fo,  to  a  cejlui  que  trujl^  who  Godb.  399. 
being  in  pofleflion,  may  at  lealt  be  confidered  as  tenant  at  will.       ^^'^'**  '^9'- 

5.  What  Efl:ate  or  Interefl  pafles  by  the  Releafe  :  And  therein,  of 
the  Words  requlfite  to  an  Enlargement. 

Releafes,  like  other  conveyances,  regularly  require  words  of  In-  Lit,  fea. 
heritance  ;  fo  that  if  the  leflbr  releafe  to  his  Icfiee  for  years,  with-  ^j'.^*    ^°' 
out  faying  to  him  and  his  heirs,  fuch  leflee  hath  only  an  eftate  jer.k.  200.  * 

for  his  life.  J°n«  jS^^-    Cro.  Car.  335. 

So,  if  a  releafe  be  made  to  tenant  by  fl:atute  ftaple  or  merchant  Co.  Lie 
or  elegit,  by  him  in  the  reverfion  of  all  his  right  in  tlie  land  ;  by  ^y^^'    '    _ 
this  a  freehold  pafles  for  the  life  of  the  releafee,  it  being  the 
greateft  eftate  that  can  pafs  without  apt  words  of  inheritance. 

If  a  leflbr  releafe  to  his  leflee  pur  auter  vie,  he  gives  him  an  Co.  Lit. 
cfl:ate  for  his  own  life.  ^75-  b. 

A  chauntry  prieft  incorporate  took  a  leafe  to  him  and  his  fuc-  Comp.  Jn- 
ceflbrs  for  100  years,  and  afterwards  took  a  releafe  from  the  leflbr  '^"'"'^'  373« 
to  him  and  his  fuccefl~ors  ;  and  it  was  adjudged,  that  by  the  releafe 
he  had  but  an  eftate  for  life,  for  he  had  the  leafe  at  firft  in  his 
natural  capacity,  for  that  it  could  not  go  in  fucceflion ;  and  the 
words  his  fucceffors  could  not  give  him  an  eftate  of  inheritance  in 
the  fame  capacity  he  had  the  leafe,  for  want  of  the  words  his  heirs. 

But,  if  the  lord  releafes  all  his  right  to  the  tenant,  the  feignory  Co.  Lit.  9. 
is  extinft  without  the  word  heirs  ;  for  this  inftrument  is  to  dif-  Coke  R.  on 
charge  the  eftate  of  the  tenant,  and  therefore  has  a  necefl'ary  re-     '°^^'  7« 
lation  to  the  eftate  which  the  lord  at  firft  created,  and,  confe- 
quently,  It  refers  to  thofe  words  that  in  the  original  of  the  eftate 
gave  him  »  fee-fimple, 

So-, 
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Co.  Lit.  g.  So,  in  releafes  that  enure  by  way  of  mltter  le  ejlate^  the  word 
29^'  heirs  is  not  requifite  *,  as,  where  there  are  two  coparceners,  and 

one  of  them  releafes  to  the  other,  this  gives  a  fee  without  the 
word  hc'irs^  becaufe  it  hath  a  neceflary  relation  to  the  eftate  where- 
of the  other  was  feifed. 
Co.  Lit.  9.  So,  if  there  be  two  joint -tenants,  and  one  releafe  to  the  other, 
FM  But  ^'^^^  pafieth  a  fee  without  the  word  heirsy  becaufe  it  refers  to  the 
tenants  in  whcle  fee,  which  they  jointly  took  and  are  poflefled  of  by  force 
common  of  the  firft  conveyance.  But  tenants  in  common  have  di(lin£t 
ieTfe°to  wch  ^^^^^s,  and  cannot  enlarge  the  eftates  of  each  other  without  pro- 
ether,  the      per  words  of  inheritance  {li]. 

freehold  being  feveral.J 

And.  15.  If  lands  be  given  to  baron  and  feme,  and  a  ftranger  in  fee,  and 

had  the  re-  ''^^  ftrauger  releafe  to  the  {b)  baron  ;  this  gives  him  the  fee  with- 
leafe  been      out  Other  words  of  inheritance. 

made  to  the  wife.     Dyer,  265.  a.  pi.  34. 

Co.  Lit.  A  releafe  by  one  of  a  bare  right  for  a  day  or  an  hour  is  as  good 

'^'^'  as  if  it  was  made  to  the  other  and  his  heirs  ;  for  the  difleifee  can- 

not releafe  part  of  his  eftate  in  the  right,  becaufe  he  has  no  right 
to  any  eftate  but  that  whereof  he  was  feifed,  therefore  he  mull 
releafe  his  right  to  that,  or  none  at  all. 

(D)  Who  in  refpedt  of  their  Right  or  Intereft  are 
capable  of  releafing. 

Co.  Lit.  p^  Bare  authority  cannot  be  releafed  ;  as,  where  a  man  by  will 
RoU.  Rep.  ^  directs  that  his  executors  fliall  fell  his  lands  ;  this  being  a 
197.  power  only,  and  no  matter  of  intereft  in  the  executor,  he  cannot 

3  Buift.  ^i.  /^)  releafe  it  to  the  heir. 

(0  So,  it       ^  '  _ 

i:ejlm  que  uje  had  devifed  that  his  feoffees  fliould  fell  the  land,  and  they  had  made  a  feoffment  OTCr,  yet 

might  they  have  fold  the  ufe.     Co.  Lit.  265.  b. 

C0.Lit.z37.       But,  though  thefe  powers  In  ftrangers  cannot  be  releafed,  yet  a 
Co?  110        power  of  revocation  in  the  feoffor  or  party  from  whom  the  eftate 
4Leon.i33.  moved  may  be  releafed  by  deed,  or  by  levying  a  fine,  which  is  a 
releafe  in  law  ;  for  it  is  in   nature  of  a  condition,  whereby  he 
may  rcftore  himfelf  to  his  former  eftate  whenever  he  pleafes,  and, 
confequently,  fuch  power,   like  other  refervations,  may  be  re- 
leafed. 
ai  E.  4. 40.        After  one  has  found  furety  of  the  peace,  all  the  king's  fubjedls 
4ci!  *     ^'  ^^'^^'^  '^"  intereft  in  it,  and  neither  the  king  nor  party  againft  whom 

it  is  found  can  releafe  it. 
jSH.  6.13.       In  trefpafs  or  detinue  by  the  villein,  the  releafe  of  the  lord  iff  a 

2  Roll.  Aw.    „qqJ  1,2,.^ 

402.  ° 

19  H.  6.  If  a  commomilty  be  difleifed,  and  after  every  one  releafe  for 

64.  2  Roll,  himfelf,  it  is  not  good,  becaufe  it  ought  to  be  by  their  common 

^'  '^°^'  feal. 

Nov,  5.  A  perfon  who  procures  an  outlawry  in  debt  may  releafe  the 

tun^yj'  V^^^Y »  ^^^  ^^^^  releafe  is  a  fatisfaflion  to  hin)  j  and  the  outlawry 

in 


in  this  cafe  being  pardoned  by  a£t  of  parliament,  the  party  is  ab- 
folutely  difcharged. 

If  A.  coven-nts  with  B.  that  C.  fliall  pay  to  D.  8  /.  yearly,  and  3  Bulft,  29. 

D.  takes  J.  S.  to  hufband,  who  releafes  the  payment  to  A.;  this  ^^°j**  ^*P* 

releafe  does  not  difcharge  him,  for  J.  S.  is  a  ilranger  to  the  co-  2  Roll.  Abr. 

venant,  and  hath  no  right  in  him.  402.  Quick  v.  Ludburrow. 

If  A.  has  judgment  againft  B.  for  debt  or  damages,  and  after  2  Roll.  Abr- 

extends  the  land  of  ^.  for  this  debt,  and  then  afligns  over  the  land  '^"-• 

extended  to  C.  for  all  his  eftate  therein,  and  after  A.  releafes  to  B.  cr".  CaV 

the  judgment;  this  (hall  avoid  the  extent,  fo  that  B.  may  have  an  214- 

audita  querela  againft  C.  the  afiignee,  and  therein   fliall  {a)  avoid  f^'°^"v- 

the  extent,  becaufe  A.  notwithftanding  the  alhgnment,  continues  (a)  ^if 

privy  to  the  judgment,  and  might  after  the  airignm.erjt  have  ac-  there  may 

knowledged  fatisfa£lion  of  the  judgment,  and  fo  defeat  the  eftate  P*^^  ^''^/s'^' 

of  the  aflignee.     And  this  releafe  is  all  one  as  if  he  had  acknow-  rUe  Vein, 

ledged  fatisfaftion  of  the  judgment.  50. 

if  one  joint-tenant  of  a  rent  in  fee  releafes  all  his  right,  yet  this  ^^  E.  3. 5S, 

does  not  pafs  the  moiety  of  his  companion  {b);  but  in  pcrfonal  ^^°  ' 

actions  one  joint-tenant  may  releafe  the  whole  ;  but,  if  the  perfon-  (^}  2C0.68. 
alty  be  mixed  with  the  realty,  it  is  utherwife. 

A  releafe  by  the  common  vouchee  is  no  bar,  for  he  renders  no-  Cro.  Eli*. 

thing,  and  can  be  at  rto  lofs.  ^»3" 

So,  if  the  plaintiff  in  ejedlment,  who  is  a  mere  nominal  perfon  Raym.  93. 

and  truftee  for  the  leffor,  reteafc  the  aftion  ;  or,  if  i;n  a6lion  be  ', '"'  ^'^'^' 

brought  in  his  name  for  the  mcfne  profits,  and  he  releafe  it,  this  Comb.  S. 

in  either  cafe  is  no  bar ;  but  from  the  power  the  courts  now  ex-  Saik.  260. 

ercife  of  regulating  all  proceedings  in  thefe  aclions,  is  fuch  a  con-  ^  "  ^^' 
tempt  for  which  the  party  may  be  committed. 

If  a  leflbr  after  affignment  of  the  reverfion  releafe  to  the  leflee  all  -  Jo"-  lo^* 

covenants  and  demands,  yet  the  alhgnee  may  have  an  aftion  of  Hjipl'r  v°  * 

covenant  for  rent  due  after  the  affignment,  for  it  runs  with  the  Bird.  Cro. 

reverfion  at  common  law,  before  the JIat.  32  if.  8.  (c^p-  34O  and  ^^r.  503. 

paiTes  by  the  grant  of  the  reverfion,  and  therefore  the  leilor  could  ^  creditor 

not  releafe  it  after  the  alBgnment.  after  an 

aflignment  of  his  debt  cannot  rtleafe  the  debtor.     2  Chan.  Ca.  i65« 

If  by  prefcription  the  inhabitants  of  ancient  mefluages  in  a  cer-  ^f^-  J^*^'. 
tain  vill  are  entitled  to  have  common  within  the  vill  by  reafon  of  v.Guewoon. 
their  commorancy,  fuch  common  cannot  be  releafed,  for  though  » r/V.- Gate- 
one  inhabitant  ftiould  releafe  it,  a  fucceeding  one  m.ight  claim  it  *.     rp^'^^'*^' 

where  fuch  a  claim  is  pleaded  as  a  cuftom,  and  adjudged  bad  in  law,  fur  tne  reafon  in  the  text,  among 
oihei  reafons. 

If  by  the  cuftom  of  a  manor  the  tenants  thereof  are  to  choofe  21  E-  4-  45- 
among  themfelves  one  to  collecSl  the  lord's  rents  for  a  year,  and  fo  ^^br.401-2!- 
cn  annually;  the  lord  may  difcharge  or  releafe  a  tenant  of  this 
burden,  but  then  the  others  fnall  not  be  further  charged  than  be- 
fore, for  when  it  comes  to  his  courfe  who  is  difcharged,  the  lord 
himfelf  muft  colle£l:  it. 

If  two  churchwardens  fue  in  the  fpirltual  court  for  a  levy  to-  ^^a^''?  Ty 
wards  the  reparation  of  their  church,  and  have  fentence  to  recover,  ^f^*^  t,^°'* 
jind  cofts  afleflcd,  and  after  one  of  them  releafes,  yet  the  other  235, 

19  '  tnay 


700 

Yelv.  175. 
a  Brownl. 
aiS. 


(a)  3  Bulft. 

no.  Roll. 
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(*)  4  Mod. 

305. 
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may  proceed  for  the  cofts,  ^c.  for  churchwardens  have  nothing 
but  to  the  ufe  of  the  parifh,  and  the  corporation  confifts  of  both, 
and  one  only  cannot  releafe  or  give  away  the  goods  of  the  church. 

A  fervant  who  [a)  diftrains  in  right  of  his  mailer,  or  one  who 
is  ib)  robbed  of  his  mailer's  money,  cannot,  on  an  a£lion  brought 
on  him  on  the  ftatute  of  hue  atid  cry^  releafe  to  the  prejudice  of  his 
mafter  \  nor  can  the  (c)  ordinary  releafe  an  adminiftration  bond. 


Cro.  Eliz, 
808. 

Lev.  235. 
Offley  V. 
Ward,   Lit. 
Rep.  145. 
I..  P. 


But  a  fheriff  may  releafe  an  obligation  taken  by  him  for  the  ap- 
pearance of  a  perfon  whom  he  arrefts. 

In  debt  on  a  fmgle  bill  made  to  A.  to  the  ufe  of  him  and  B.  the 
defendant  pleads  a  releafe  made  to  him  by  B.y  on  which  the  plain- 
tiff demurs ;  and  without  difficulty  it  was  adjudged  for  the  plain*- 
tiif;  for  B.  is  no  party  to  the  deed,  and  therefore  can  neither  fuc 
nor  releafe  it ;  but  It  is  an  equitable  truft  for  him,  and  fuable  in 
Chancery  if  A.  will  not  let  him  have  part  of  the  money ;  and  the 
book  of  E.  IV.  cited  to  prove  that  he  might  releafe  in  fuch  a  cafe, 
was  denied  to  be  law. 


(E)  Of  Releafes  by  Executors  and  Adminiftrators. 


5  Co.  48. 
Off.  Exec. 

33- 

Plow.  281. 


AN  executor  may,  before  probate  of  the  will,  releafe  a  debt 
^^  due  to  the  teflator,  for  he  derives  his  authority  from  the  tefta- 
tor,  and  not  from  the  aft  of  the  ordinary  j  in  like  manner  may 
he  pay  debts,  and  take  releafes,  i^c. 

And  it  hath  been  held,  that  if  an  executor  releafes  all  a£lIons, 
this  will  extend  as  well  to  a£lions  which  he  hath  in  his  own  right, 
as  to  thofe  which  he  hath  as  executor  [d) ;  but  yet  in  fome  cafes 
fuch  general  words  may,  according  to  the  intention  of  the  parties, 
be  reftrained. 

If  there  be  two  executors,  and  one  of  them  releafe  a  debt  due 
to  the  teftator,  this  fhall  bind  boih,  for  each  hath  an  entire  au- 
thority and  intereft  different  from  other  joint-tenants ;  and  hence 
it  is  held,  that,  if  one  executor  releafe  to  his  companion,  nothing 
pafTes  thereby,  becaufe  each  was  pofTefled  of  the  whole  before. 

But,  if  there  be  two  executors,  and  one  of  them  refufe  to  join 
upon  which  he  is  fevered,  after  fuch  feverance  he  can- 
not releafe  the  aclion. 

In  the  cafe  of  IVilliams  v.  Penj  it  was  adjudged  In  B.  R.  that 
if  there  be  two  adminiftrators,  and  one  of  them  releafe  a  bond  due 
to  the  inteftate,  that  this  fhall  bind  his  companion,  and  be  a  good 
difcharge  to  the  obligor-;  as  the  ftatute  31  £.  3.  cap.  11.  gives  an 
adminiftrator  the  fame  power  over  debts  due  to  an  inteftate  as  an 
executor  had,  and  as  an  adminiftrator  by  releaGng  without  con- 
Canc.  Lord    fideratlon  is  equally  liable  to  a  devaftavit  with  an  executor. 

Hardwlcke  ^  ^     /  "^ 

was  of  a  contrary  opinion,  on  the  difference  the  law  makes  between  an  executor  and  an  adminiftrator 
the  former  coming  in  not  by  the  aft  of  the  ordinary,  but  by  the  will  of  the  teftator,  confeqviently,  hi« 
authority  and  intereft  in  the  affets  greater,  Gff.  [The  law,  however,  is  as  dated  in  the  text ;  the  opi- 
nion of  Lord  Hardwicke  in  Hudfon  v.  Hudfsn  was  applicable  Only  to  tbe  poiticulai  ciicutnftaBces  of  that 
cafe.     Jacomb  v,  Harwood,  a  Vez.  865.] 


59  E.  3.  26. 


(J)  Vidt  in 
fra. 

Vide  title 
Executors 
and  Admi- 
■niflrators. 


Dyer,  579. 

t''^'  ^'■°-  inaaion 
Car.  420. 

Paf.  iilG.2. 
JnB.R. 
Williams  v. 

"Pen. 

In  the  cafe 
of  Hudfon 
T.  Hudfon, 
M.  1737-111 
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An  Infant  executor,  upon  an  a<^ual  payment  and  full  fatisfac-  sCo.  27. 
tlon  made  to  him,  may  releafe  a  debt  due  to  his  teftator,  but  can-  ^°'i'"'„''** 
not  without,  for  that  this  would  be  a  devajlav'tt  in  him.  Moor,  146. 

As,  if  a  bond  be  forfeited,  and  the  infant  executor  only  re-  Cro.  Car. 
ceive  the  principal  fum  without  the  penalty,  and  give  a  general  ^^o* 
releafe  of  all  the  debt ;  this  releafe  at  law  is  no  bar  of  the  penalty  *.  Latham. 

*  But  now,  fince  flat.  4  Ann.  c.  16.  whereby  the  penalty  is  faved  on  payment  of  principal  and  intereft, 
ja.  if  principal  and  all  intereft  be  paid  to  fuch  infant  executor,  if  his  releafe  will  not  operate  ai  in  the 
preceding  cafe  .■* 

If  an  executor  releafe  a  debt  due  to  the  teftator,  this  fhall  charge  Hob.  66. 
him  to  the  value  of  the  debt,  though  perhaps  he  did  not  receive  near     ''*'   ^'^* 
fo  much  as  was  due  ;  but,  if  he  releafe  an  account,  this  refting  And.  158. 
in  uncertainty,  he  cannot  be  charged  with  more  than  he  aftually 
receives. 

If  an  executor  voluntarily  releafe  a  debt,  he  (hall  not  be  reliev-  Vern.455; 
ed  againft  it  in  equity,  although  a  creditor  may. 

It  hath  been  held  in  Chancery,  that  if  there  are  tv/o  executors,  Salt.  318. 
and  they  join  in  a  receipt,  and  one  only  receives  the  money,  that  LordH^^ 
as  to  creditors,  who  are  to  have  the  utmofl  benefit  of  the  law,  each  court. 
is  liable  for  the  whole  though  one  executor  alone  might  releafe, 
and  the  joining  the  other  was  unneceflary  -,  but  as  to  legatees,  and 
thofe  claiming  diftribution,   who  have  no  remedy  but  in  equity, 
the  receipt  of  one  executor  fliall  not  charge  the  other,  for  the 
joining  in  the  receipt  is  only  matter  of  form ;  the  fubftantial  part 
is  the  adlual  receiving,  and  this  only  is  regarded  in  confcience. 

(F)  How  far  the  Hufband^s  Releafe  fhall  bind  the 

Wife. 

DY  the  intermarriage  the  hufband  acquires  fuch  an  intereft  In  17  E.  3.  66, 
^  all  debts  due  to  the  wife,  that  he  may  releafe  them,  and  fuch  J_j^°'^" '^'"^" 
releafe  fhall  bind  the  wife. 

Baron  alone  may  releafe  wafte  done  by  leflee  for  life  before  '^^^^^^'^^ 
coverture,  upon  a  leafe  made  by  the  feme.  402. 

So,  all  rights  accruing  to  the  wife  during  coverture  may  be  re*  S^"'-  "S* 
leafed  by  the  huftjand.  Ld.  Ray'm.  73. 

The  huftjand  may  releafe  the  wife's  right  under  the  ftatute  of  Lucas,  63. 
diftributions. 

If  a  hufband  and  wife  are  divorced  a  men/a  ^  thoro,  and  a  Moor,  665, 
legacy  is  left  to  her,  the  hufband  may  releafe  it.  o3^^*n?'*'- 

So,  where  a  legacy  was  given  to  a  feme  covert  who  lived  fepa-  Vem.  261. 
rate  from  her  hufband,  and  the  executor  paid  it  to  the  feme,  and 
took  her  receipt  for  it ;  yet,  on  a  bill  brought  by  the  hufband 
againft  the   executor,  he  was  decreed  to  pay  it  over  again  with 
intereft. 

If  a  feme  covert  fues  a  woman  in  the  fpirltual  court  for  adul-  Salk.  uj, 
tery  with  her  hufband,  and  obtains  a  fentence  againft  her  and  ^o,t|c/j. 
€ofts,  rhe  hufband  may  releafe  thofe  colts,  for  the  marriage  con-  Lq.  Rajm". 

7  tinues,  73- 
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tlnues,  and  whatever  accrues  to  the  wife  during  coverture  belongs 

to  the  huiband. 
Roir.  Rep.         But,  if  the  hufband  and  wife  be  divorced  a  men/a  i^f  thoro^  and 
Abr.'  ^4^°     *^^  ^'^^^  ^''^^^  ^^^  ahmony,  and  fue  for  defamation  or  other  in- 
^Bulf.  264.  jury,  and  there  have  cods,  and  the  hufband  releafe  them,  this 

ihail  not  bar  the  wife,  for  thefe  cofts  come  in  lieu  of  what  flie 

hath  fpent  out  of  her  alimony,  which  is  a  feparate  maintenance, 

and  not  in  the  power  of  her  hufband. 

[See  vol.  I.  p.  476,  7,  8,  9,  10.] 

(G)  To  whofe  Benefit  a  Releafe  fhall  enure  ;  and 
who  fhall  be  bound  thereby  though  not  a  Party 
to  the  Releafe. 

C0.Lit.23a.  1 F  two  or  more  are  jointly  and  feverally  bound  in  a  bond,  a  re* 
■z  Roll.  Abr.  ^^^^^  ^^  **"^  difcharges  the  others  ;  and  in  fuch  cafe  the  joint 
410.  jremedy  being  gone,  the  feveral  is  fo  likewife. 

Hob.  10.     2  Sid,  41.     2  Salk.  574. 

2R0II.  Abr.  So,  if  there  are  two  conufees  of  a  ftatute,  and  one  of  them  re- 
*"*  leafes  to  the  conufor;  this  fhall  extinguifh  the  ftatute  as  to  the 

other  alfo. 
17  E.  3.66.       So,  if  two  executors  fell  the  goods  of  the  teftator  for  a  certain 
°  *     ^'  fum  of  money,  and  take  an  obligation  for  the  money,  the  releafe 

of  one  of  them  (hall  bar  both. 
Bro.  Re-  So,  where  there  are  two  executors,  and  one  only  has  the  pof- 

fcafe,  a6.      felfion  of  the  goods  which  are  taken  away  by  a  ftranger  j   though 

he  only  in  whofe  pofleflion  the  goods  were  may  bring  an  adtion, 

yet  the  reieafe  of  his  companion  fliall  bar  him. 
Lit.  Rep.  Alio,  if  two  are  bound  in  an  obligation,  and  the  obligee  releafes 

*9°-  to  one  of  them,  provifo  that  the  other  fliail  not  take  advantage  of 

it ;  this  provifo  is  void. 
Moor,  64.         But,  i^  A.  be  bound  to  B^  and  C.folvend.  the  moiety  to  B.  and 

the  other  to  C  this  is  a  feveral  obligation,  and  the  releafe  of  one 

fhall  not  prejudice  the  other. 
Cro.  Elia.         So,  where  feveral  enter  into  feveral  covenants  in  the  fame  deed, 
2  Saik.'^°74.  ^  releafe  to  one  of  the  covenantors  will  not  difcharge  the  others. 
5  Co.  56.  So,  if  two  are  bound  to  the  king,  and  he  releafes  to  one  of  them  4 

this  will  not  difcharge  the  other, 
a  Roll.  Abr.       \i  A.  and  B.  are  named  obligors  jointly  and  feverally,  and  A. 
Cro.Eiiz.     °"^y  ^^^^s  the  bond,  and  then  the  obligee  releafes  to  A.y  and  after  B, 
161.  feals  the  deed  5  this  releafe  iliall  enure  to  the  benefit  of  B.  though 

it  was  not  his  deed  at  the  time  of  the  releafe  j  for  the  teleafe 

does  not  defeat  the  deed,  but  is  only  a  bar  by  plea,  and  both  werd 

bound  for  one  and  the  fame  debt,  which  is  fatisfied  by  the  releafe. 
H  b'ee'^^       If  divers  commit  a  trefpafs,  though  this  be  joint  or  feveral  at 
Noy,62.'       the  eleilion  of  him  to  whom  the  wrong  is  done,  yet,  if  he  releafes  " 
5  Co.  97.       to  one  of  them,  all  are  difcharged,  becaufe  his  own  deed  fliall  be 
fr'^'^'cf      taken  moil  ftrongly  againfl  himfelf.     Alfo,  fuch  releafe  is  a  fatifj 
jac.'444.   '  fadli'jn  in  law,  which  is  equal  to  a  fatij»fa<5lioii  in  fa^.     But  he  ' 

who 


who  would  take  advantage  of  fuch  releafe  muft  have  the  fame  to 
produce. 

If  trefpafs  be  brought  againft  three,  and  judgment  be  given  Hob.  70. 
againft  one,  and  the  plaintiff  enter  a  noli  prof e qui  againft  the  other  j'"'^^''^' 
two,  if  the  noli  profequi  be  before  judgment,  it  will  difcharge 
the  whole  adlion.  So,  If  judgment  had  been  againft  all  three, 
and  the  plaintiff  had  entered  a  noli  profequi  againft  the  two, 
for  nonfuit  or  releafe,  or  other  difcharge  of  one,  difcharges  the 
reft. 

In  trover  againft  two,  one  pleaded  not  guilty,  and  a  verdi6t  4  Mod. -579, 
againft  him;  the  other  pleaded  a  releafe,  and  verdift  for  him :  ^' ^•''/* 
on  motion  for  judgment  againft  him  who  was  found  guilty  it  was 
<lenied,  becaufe  the  trover  being  joint,  a  releafe  of  all  a£lions  dif- 
charged  both. 

In  replevin  by  A.  againft  B.y  B.  makes  conufance  in  right  of  C  ^  Roii.Abr. 
for  damage-f enfant  Xo  the  freehold  of  C,  which  is  adjudged  againft  ^'^*  ^'.'"'^y 
A.^  and  judgment  that  B.  fhall  have  return  irreplegiable  with  cofts  ^Lutw.s.c. 
and  damages.     In  a  fcire  facias  brought  by  B.  to  have  execution  c'^ftij  and 
of  the  cofts  and  damages,  if  A,  pleads  the  releafe  of  C.  in  whofe  ^'l'  ^I'f '^ 

•1  r  iriii  II'-  1  .        n      ^'  "^^  °**'* 

right  conulance  was  made  ot  all  demands,  this  is  no  bar,  inaf-  party  to  the 

much  as  C.  was  not  party  to  the  fuit,  nor  liable  to  any  cofts  or  pr''g'""i  fuit, 

damages,  had  the  matter  been  adjudged  againft  B.y  and  therefore  B.  ha^!^°b-ea 

was  entitled  to  the  cofts  and  damages,  which  C.  could  not  releafe.  otherwifc. 

A.  and  B.  took  an  obligation  from  J.  S.  for  the  payment  to  Vent.  35.   - 

them  of  a  fum  of  money,  and  this  was  done  by  them  as  truftees,  ^^  tT''** 

and  for  fecuring  the  payment  of  legacies  to  younger  children;  A.  stokes  v. 

brought  an  a£lion  on  this  bond,  to  which  J.  S.  pleaded  a  releafe  Stokes. 

from  B..  but  upon  oyer  it  appeared  that  the  releafe  was  of  all  actions  I  '^°*'-.^79- 
1  •   1     ri    1      1  1  •  *  1  •  1     r>     1-  1  1  S.C.  cited. 

which  B.  had  on  his  own  account ;  and  in  truth  B.  did  not  know 

of  the  taking  the  bond,  nor  was  he  privy  to  the  fuit ;  and  though 

it  was  objected  that  the  releafe  of  one  obligee  difcharged  the  bond, 

and  that  It  muft  be  on  his  own  account,  yet  it  was  adjudged,  that 

the  releafe   did  not  bar,  for  that  the  words,  on  his  own  acccunty 

muft   have  been  put  In  for  fome  purpofe,  and  could  not  In  this 

cafe  be  for  any  other,  but  to  diftinguilh  demands  which  B.  had 

in  his  own  right  from  thofe  he  had  in  right  of  or  In  truft  for 

others. 

Where  divers  are  to  recover  in  the  perfonalty,  the  releafe  of  one  ^  Co.  25.  a, 

is  a  bar  to  all,  but  It  is  not  fo  in  point  of  difcharge.  fafc'!'*°"c.'o 

Eliz.  648.     Jenk..  263-     Palm.  519.     Owen,  22.     Huttonj^o. 

As,  if  there  are  two  plaintiffs  who  are  barred  by  an  erroneous  3 Mod.  135. 
judgment,  and  they  afterwards  bring  a  writ  of  error,  the  releafe 
of  one  (hall  bar  the  other,  becaufe  they  are  both  a£lors  In  a  per- 
fonal  thing  to  charge  another,  and  It  fhall  be  prefumed  a  folly  in 
him  to  join  with  another  who  might  releafe  all. 

But,  If  an  adtion  be  brought  againft  four,  and  judgment  againft  3  Mod.  109. 
them,  on  which  they  bring  a  writ  of  error,  and  the  defendant  in 
error  ple:id  the  releafe  of  one  of  them  ;  this  is  no  bar  ;  for  it  being 
brought  to  difcharge  themfelves  of  a  judgment,  the  releafe  of  one 

cannot 
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cannot  bar  the  othel',  becaufe  they  have  not  a  joint  intei-eft  but  A 
'     joint  burden,  and  by  law  are  compelled  to  join  in  a  writ  of  error. 

(H)    How  far  a  Poflibility  or  Contingent  Intereft 
may  be  releafed. 

to  Co.  48.  a.  1 T  is  a  general  rule  in  our  books  that  a  mere  poflibility  cannot 

Cro.  Eiiz.  1   \jQ  releafed,  and  the  reafon  hereof  is,  that  a  releafe  fuppofeth 

^^^'  a  right  in  being,  and  it  was  thought  to  countenance  maintenance 

to  transfer  chofes  in  a£lion,  poffibilities  and  contingent  interefts. 
Lit.  k€t.  Hence  it  is  held,  that  an  heir  at  law  cannot  releafe  to  his  fa* 

446.    Co.^  ther's  difleifor  in  the  lifetime  of  the  father ;  for  the  heirftiip  of  the 

30  Co.  5*1.  heir  is  a  contingent  thing,  for  he  may  die  in  the  lifetime  of  the 

Bridgm.  76.  father,  or  the  father  may  alien  the  lands. 

S.  P.  though 

the  words  qua  quo'vljinodo  in  fuiuro  habere potero  are  inferted  in  the  releafe.— —But,  if  the  kclr  releafes 

with  warranty,  it  bars  him  when  tiie  right  defcends.     a  Leon.  20.     Hob.  130. 

And.  133.  So,  if  the  conufee  of  a  ftatute  releafes  to  the  conufor  all  his  right 
C0.Lit.265.  to  the  land,  yet  he  may  afterwards  fue  execution,  for  he  has  no 
Cro.  Ehz.     ^jgj^^  ^^  ^.j^g  l^j^^  T^^^  ^j^jy  ^  poflibility. 

iRoU.  Abr.  405. 

2  Mod.  281.       So,  if  a  creditor  releafes  to  his  debtor  all  the  right  and  title 
a  Lev.  215.  which  he  hath  to  his  lands,  and  afterwards  gets  judgment  againft 
him,  he  may  extend  a  moiety  of  the  fame  land,  for  he  had  no 
right  to  the  land  at  the  time  of  the  releafe,  and  the  land  is  not 
bound  but  in  refpe£l  of  the  perfon. 
5  Co.  70.  So,  if  the  plaintiff  releafe  all  demands  to  the  bail  in  the  King's 

Co^l"^'  ^^"ch,  and  afterwards  judgment  be  given  againft  the  principal, 
»6s.  execution  may  be  fued  againft  the  bail,  for  that  at  the  time  of 

IWoor,  469.  the  releafe  there  was  only  a  poflTibility  of  the  bail  becoming  charge- 
^-^'-      able.  X     F  y 

579- 

Moor,  469.     Hutt.  17.  &  vide  the  cafe  of  Harrlfon  v.  Huxley,  Moor,  852. **  Sed  qu.  if  the 

feleafc  was  on  confideration,  and  intended  to  difcharge  them  as  bail,  if  the  court,  on  motien,  would  not 
ftay  proceedings  againft  them  ?  ** 

2  Roi.  Abr.  So,  if  A.  recovers  in  trefpafs  againft  B,  in  B.  R.,  and  B.  brings 
Cr**  Tac  ^  "^"^'"^  °^  error,  pending  which  A.  releafes  to  B.  all  executions, 
337.  Roll,  and  after  the  judgment  is  affirmed  and  new  damages  given  to  j4. 
Rep.  II.  for  the  delay  upon  the  ftatute  of  3  if.  7.  [cap.  10.  and  vide  i^H.'j* 
Durant?        ^P-  ^°-]  ^^^^  releafe  fhall  not  bar  J.  to  have  execution  of  thofe 

damages,  becaufe  he  had  not  any  right  to  have  execution,  nor  to 

any  duty  at  the  time  the  releafe  was  made. 
Poph.  5.  A  leafe  to  the  huft)and  and  wife  for  life,  the  remainder  to  the 

Hutt°  iV'  furvivor  of  them  for  twenty-one  years  ;  the  hufband  grants  it 
Raym.  146.  over,  and  though  he  furvived,  yet  the  grant  was  held  void  becaufe 

it  was  contingent. 
Cro.  Eliz.  If  the  next  prefentation  to  a  church  be  granted  to  A.  and  B, 

Owen  °8 -.  ^'^^  living  the  incumbent,  A.  releafe  all  his  eftate,  title,  and  in- 
Leon.  167.    tereft  to  B.  this  releafe  is  void,  it  being  of  a  chofe  in  adlion  : 

3  Leon. 256.  j'ccus,  had  the  releafe  been  made  after  the  avoidance,  at  which 
244.  ^"'     ^^"^^  ^^^  intereft  would  have  been  vefted  iu  J* 

10  Co,  48.    Like  point.  Ffoni 


From  the  reaions  herein  it  was  held,  that  if,  at  common  law,  a  4C0.  i. 
Woman  before  marriage  had  accepted  of  a  jointure  in  bar  and  fa-  ^<^rnon's 
lisfaftion  of  dower,  this  would  not  have  bound  her,  becaufe  at  the  hun3.^d 
time  fhe  had  no  right  to  dower.  ■  make'^aicafe 

for  life  and 
«i  es,  the  wife  may  releafe  her  right  of  dower  to  him  in  revcrfion,  though  flie  has  no  prefent  caufe  of  ac- 
tion againfl  him.      Co.  Lit.  ^6^. 

A  city  orphan  cannot  at  law  releafe  her  orphanage  part  to  her  Rianden  v. 
father,  for  ihe  hath  no  right  in  her  during  the  lifetime  of  her  father,  barker,  i  p. 
But  it  hath  been  held  in  equity,  that  fuch  releafe  being  for  a  va-  p^J^^j  ^^^' 
luable  confidcration,  as  upon  the  marriage  of  a  daughter,  and  a  chan.  545. 
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portion  given  her  by  the  father,  it  may  operate  as  an  agreement  to  C^*^' 
waive  the  orphanage,  and  hath  accordingly  been  fo  decreed.  tha*  ^'  p*^ '' 

Wms.  273.      Lockyer  V.  Savage,  2  Str.  947.     Medcalfe  v.  Ives,  I  Atk  63.     Secijs,  \(  a  mcrt  w/untary 
releafe,  Morris  v.  Burioaghs,  i  Atk.  401.J 

If  there  be  a  devife  of  a  term  for  years  to  -r^.  for  life,  remainder  roCo.  47. 
to  B.;   B.  may  releafe  his  right  to  ^.,  and  fuch  releafe  fhall  extin-  Lampet's 
guifh  his  interefl,  though  it  was  objected  that  B.  had  only  a  pofTi-  "'^^ 
bility  at  thetime  of  the  releafe  made. 

But  it  was  held  in  the  above-mentioned  cafe  o\  Lnrnpei^  and  hath  10  Co.  47. 
in  like  manner  been  held  in  other  cafes,  that  B.  could  not  aflign  ''•.'-''•  ^^• 
,  over  his  interefl;  to  a  ftranger  in  the  lifetime  of  A.,  the  fame  being  Raym.  146. 
only  a  chofe  in  action,  and  a  mere  poffibility,  inafmuch  as  an  eft:ate 
for  life  is  in  fuppofition  of  law  a  larger  e,ftate  than  for  any  num- 
ber of  years. 

But  later  refolutions,  efpecially  thofe  which  have  been  in  courts  zVem.  563. 
of  equity,  have  made  a  great  alteration  In  this  doctrine. 

As  in  the  cafe  of  Cole  v.  Moore,  where  one  poflefTed  of  a  term  Mocr,  006, 
devifed  it  to  A.  for  life,  remainder  to  B.,  and  made  A.  executor ; 
B.  devifed  this  remainder  to  C  and  died  in  the  lifetime  of  A..,  and 
in  order  to  defeat  C.  of  his  interefl:,  A.  afligned  his  term  to  a 
third  perfon  :  it  was  decreed  by  Lord  Chancellour  Elkfmere,  that 
A.  the  executor  and  devifee  for  life,  was  a  trufliee  for  i?.,  and 
ihould  not  be  at  liberty  to  defl:roy  this  remainder,  but  that  the 
executor  fiiould  preferve  the  leafe,  fo  as  it  might  go  according  to 
the  will  with  the  performance  whereof  the  executor  was  intrufled. 

So,  in  the  cafe  of  Goring  v.  Bichrjlaff^  where  the  trult  of  a  term  chan.  Ca.4. 
was  devifed  to  A.  for  life,  remainder  to  j5.,   it  was  agteed  by  all 
that  B.  might  aflign  over  this  trufl:,  which  ihews  that  a  trull  of  a 
term  in  remainder  may  be  transferred  over  by  deed. 

One  pofl^fled  of  a  term  for  years  devifed  it  to  A.  for  life,  re-  i  P-  Wms- 
mainderto  B.     B.  in  the  lifetime  of  A.  devifed  his  remainder  to  572^- ^'"'* 

V     I  CKLVit 

J.  S.y  who  devifed  it  over  ;  and  the  queftion  was,  whether  A.  (the 
devifee  for  life)  being  dead,  the  devifee  of  J.  S.  fliould  have  the 
term,  or  whether  it  fhould  go  to  the  adminiftrator  de  bonis  non  ? 
and  it  was  decreed  for  the  devifee  of  J.  5'.,  and  the  adminin;rator 
de  bonis  nonoiB.  was  dlre6led  to  aflign  over  the  term  to  him. 

And  in  the  cafe  of  •Theobald  v.  Dxiffay^  in  the  Houfe  of  Lords, 
March  1729-30,  it  was  {inter  alia)  determined,  that  a  poffibility 
of  a  term  is  aifignable  for  a  good  confideration. 

VoL.V.  Zz  It 
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5  Co.  70.  It  is  laid  down  in  Hoe%  cafe,  that  a  duty  uncertain  at  firft,  which 

^Mod.zSr.  upon  a  condition   precedent  is  to  be  made  certain  afterwards,  is 

but  a  pofTibility,  which  cannot  be  releafed. 
Yeiv.  ■^I^         As  a  nomine  posna  waiting  on  a  rent,  which  cannot  be  releafed 
Browni  116.  till  the  rent  is  behind,  as  the  non-payment  of  the  rent  makes  the 

Bridges  V.  .       ^  j    ^  v 

Enion.  nomiiie  pcen<t  n  duty. 

Yeiv.  192.         So,  if  a  man  covenants  to  pay  10  /.  on  the  birth  of  a  child,  the 

Keaie  V.        covenantor  cannot   be  releafed  of   the  10/.,  it  reflinEf  merely  in 

contingency,  whether  fuch  child  will  ever  be  born  or  not. 
Yehr.  215.         So,  if  an  award  be,  that  upon  the  phiintiff's  delivering  the  de- 
fendant by  a  certain  day   a  load  of  hay,  the  defendant  (liall  pay 
him  10/. ;  in  this  cafe  the  10/.  cannot  be  releafed  before  the  day, 
for  it  refls  merely  in  poffibility  and  contingency  whether  the  mo- 
ney {hall  ever  be  paid,  for  it  becomes  a  duty  on  the  delivery  of  the 
hay  only,  and  not  before. 
2Sa!k.  575-       In   debt  upon  a  bond  againft  the  defendant  as  adminiftrator, 
pi.  4.  l^c.  tlie  defendant  pleaded  a  releafe,   whereby  the  plaintiff,  re- 

^2,5'    *^   '  citing  there  were  fevcral  controverfies  between  the  defendant  and 
Tophamv.    him  about  a   legacy   and   the  right  of  adminlflration,  releafes  to 
Ta.iier.         jj^g  defendant  all  his  right,  title,  intereft,  and  demand  of,  in,  and 
to  tlie  perfonal  edate  of  the  intellate ;  and  oji  demurrer  this  was 
held  to  be  no  plea.     A  difFerence  was  taken  by  Ch.  Juft.  Holt 
between  a  releafe  of  all  demands  to  the  perfon  of  the  obligor  or 
adminiftrator,  and  a  releafe  of  all  demands  to  the  perfonal  eftate 
of  the  obligor  or  adminiftrator,  that  the  laft  will  not  difcharge  the 
bond  as  the  other  may,  bccaufe  the  bond  does  not  give  any  right 
or  demand  upon  the  perfonal  eftate,  ksc,  until  judgment  and  exe- 
cution fued. 
z  Roll.  Abr.       If  A.  promifes  B.  in  confideration  that  he  will  fell  to  his  fon 
407.8^nf-  ce-tain  merchandize  at  fuch  a  price,  that  if  his  fon  does  not  pay 
it  at  the  feaft  of  St.  Michael  next  enfuing,  he  himfelf  will  pay  it  j 
and  before  Michaelmas^  B  releafes  all  a6tions  and  demands  to  him 
who  made  the  promife  ;    this  fhall  not  releafe  the  ajfumpfit ;  for 
till  Michaelmas  it  cannot  be  known  whether  his  fan  will  pay  it  or 
not,  and  till  default  of  payment  by  him,  the  other  is  not  bound 
to  pay  it,  and  fo  it  is  a  mere  contingency  till  Michaelmas^  which 
cannot  be  realeafed. 

( I )  How  the  operative  Words  in  a  Releafe  have 
been  conftrued  :  And  therein  of  the  Words, 

1.  Claims  and  Demands,  what  are  releafed  thereby. 

Lit.  lea.        T  lltleton  fays,  that   a  releafe  of  all  demands  is  the  beft  releafe 
^^',.  to  him  to  whom  it  is  made ;  and  Lord   Cohe  fays,  that  the 

y^'^  '  word  demand  is  the  largeft  word  in  law  except  claim;  and  that  a 
releafe  of  demands  difcharges  all  forts  of  adions,  rights  sind 
titles,  conditions  before  or  after  breach,  executions,  appeals,  rents 
of  all  kinds,  covenants,  annuities,  contrads,  recognizances,  fta- 
tutes,,  commons,  ^c. 

8  But, 
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But,  notwithftanding  the  Jarge  import  of  the  word  danarrdsyytt 
there  are  feveral  inftances  (which  vide  infra)  where  the  generaHty 
of  the  words  hath  been  reftrained  to  the  particular  occafion  for 
which  the  releafe  was  ma^'c 

By  a  releafe  of  all  demands,  all  ?clions  real,  perfonal,  and  mix-  g  Co.  1^4. 
sd,  and  all  adlions  of  appeal,  are  extincl. 

So,  a  releafe  of  all  tlemands  extends  to  [a)  inheritances,  and  Co.Llt.igr. 
takes  away  rights  of  entry,  feifures,  CT't:.  (a)  Bur,  if 

the  king  re- 
leafeth  all  demands,  yet  as  to  him  the'  inheritance  fhall  not  be  included.  Bro.  Pretogative,  pi.  6zi 
Bridgm.  124. 

By  a  releafe  of  all  demands  made  to  the  tenant  of  the  land,  a  C0.Llt.2Qi, 
common  of  pafture  fliall  be  extinft. 

A  releafe  of  all  demands  will  bar  a  demand  of  a  relief,  becaufe  Cm.  jac. 
the  relief  is  by  reafon  of  the  feignory  to  v/hich  it  belongs.  i7o- 

If  A.  be  ng  poffefPed  of  goods  lofes  them,  and  they  come  to  the  2  Roll.  Ahr. 
hands  of  jB.,  who  being  in  pofieffion,  A.  by  deed  releafes  to  ^.  all  '^°'''  ^^^^^ 
actions  and  demands  perfonal  which  at  any  time  before  habuit  vel 
habere  potuit  againft  B.  for  any  caufe,  matter,  or  thing  whatfoever  ; 
this  (hall  bar  A.  of  the  property  of  the  goods,  fo  that  B.  has  the 
abfolute  right  in  him  by  this  releafe. 

By  a  releafe  of  all  demands,  all  manner  of  executions  are  gone.  Lit.  ha. 
for  the  recoveror  cannot  fue  out  a  fieri  facias,  capias^  or  elegity  wich-  5°^-  2  Roll, 
out  a  demand.  ^  ' 

By  a  releafe  of  all  demands  to  the  conufor  of  a  flatute   mer-  C0.Lit.29T, 
chant  before  the  day  of  payment,  the  conufee  fliall  be  barred  of  ^'■"^gm. 
his  a£lion,   becaufe  that  the  duty  is  always  in  demand  ;  yet,  if  he      '^" 
releafes  all  his  right  in  the  land,  it  is  no  bar. 

So,  a  bond  conditioned  to  pay  money  at  a  day  to  come,  is  a  debt  Cro.  Jac, 
and  duty  prefently,  and  may  be  difcharged  by  a  releafe  of  all  ac-  jOo- 
tions  and  demands  before  the  day  of  payment. 

But  in  an  action  of  debt  for  non-performance  of  an  award  made  Yelv.  214. 
for  the  payment  of  money  at  a  day  to  come;  there  is  no  prefent  Cro.  jac. 
debt,  nor  any  duty  before  the  day  of  payment  is  come,  and  there-  ^  °' 
fore  it  cannot  be  difcharged  before  the  day,  by  a  releafe  of  all  ac- 
tions and  demands. 

So,  if  a  man  devifes  a  legacy  of  20/.  to  J.  S.  at  the  age  of  10 Co.  51. 
twenty-three,  though  the  legatee,  after  he  attains  the  age  of  twen-  'nLampec's 
ty-one,    and  before  the  day  of  payment,  may  releafe  it,  yet  by 
the  word  demands  it   is  not  releafed,  but  there  mufl  be  fpeciai 
words  for  the  purpofe. 

A  releafe  of  all  demands  does  not  difcharge  a  covenant  not  {b)  Hancock  v, 
broken  at  the  time ;  as,  v/here  a  lefTor,  on  payment  of  60  /.    to  ^'«''^'  ^'■°' 
him  by  the  leflee  due  on  a  judgment,  releafcd  to  him  all  demands;  z^o\\^h\,z. 
it  was  adjudged,  that  this  did  not  releafe  a  covenant  for  repairs  407. 
not  then  broken.     But  it  was  held,  that  a  releafe  of  all  covenants  ^7^^'r^te 
would  have  releafed  the  covenant.  difference 

whan  broken  or  not,  o/ii^f  Dyer,  217.     Lit.  Rep.  86.     Moor,  34.     3  Leon.  69.     icrCo.Si.     5  Co.  71. 
Hoe'^cafe.      Co.  Lit.  292.     8  Co.  153.     And.  S.  64. 

If  leflee  for  life  grants  over  his  eftate  by  indenture  referving  witton  v. 
rent  during  the  continuance  of  the  eftate,  and  afterwards  releafes  ^ie,  i  Roil. 
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Cro.  jac.      to  the  alTjgnee  all  demands ;  this  fiiall  difcharge  the  rent,  for  he 
t^^:  had  the  freehold  of  the  rent  in  him  at  the  time. 

Bridgm. 

123.     z  Roll.  Rep.  20.     Poph.  136. 

aRoiiAbr.       So,  if  leflee  for  years  grants  over  by  indenture  all  his  eftate, 
408.  in  the    referving  a  rent  during  the  term,  and  after  releafes  to  the  affignee 
ton^v,  Bie!'  all  demands;  this  (hall  releafe  the  rent;  for  though  he  cannot 
have  an  a£lion  to  demand   all  the  eftate,  yet  this  is  an  ellate  in 
him  of  the  rent,   and  afTignable  over ;  and  in  an    action  of  debt 
for  any  arrearages  after,  he  fiiall  claim  it  as  a  duty  accrued  from 
the  faid  eftate;  and  it  (hall  not  be  faid  that  the  duty   arifes  an- 
nually upon  the  taking  of  the  profits,  but  this  had  its  commence- 
ment and  creation  by  the  refervation  and  contrail:,  which  was 
before. 
Collins  V.  If  there  be  leHee  for  years  rendering  rent,  and  the  lefibr  grant 

Harding,       ^j^g^.  j.]jg  rcverfion,  and  the  leflee  attorn,  and  after  leflee  aflTigii 
Aos!*  o^'^^  ^^''5  eftate,  and  after  the  aflignee  of  the  reverfion  releafe  all 

Moor,  ^i^.  demands  to  the  firft  leflee,  yet  this  fiiall  not  releafe  the  rent,  for 
Cto.  Ehz.  that  there  is  neither  privity  of  eftate  or  contrail  between  them 
after  the  afTignment.  But,  if  the  releafe  had  been  made  to  the  af- 
fignee, it  had  extlnguifiied  the  rent. 
ioAff.pi.;.  If  he,  who  has  a  rent-charge  in  fee,  releafes  to  the  tenant  of 
a  Roll.  A br.  j.|^g  j^^^j  gjj  demands  from  the  beginning  of  the  world  till  the 
*^  ■  making  of  the  deed  of  releafe ;  this  fiiall  difcharge  all  the  rent, 

as  well  that  to  come  as  what  is  paft. 
Lit  fea.  It  is  faid  by  Littleton  and  Lord  OjJce,  tliat  by  a  releafe  of  all  de- 

5'o- .  mands  a  rent-fervlce  fhall  be  releafed ;  but  this  it  is  faid  is  to  be 

It. 291.  jp(.gj^^g^|  ^^  ^  rent-fe^vice  in  grofs  as  afeignory;  and  therefoi'ehj 
the  cafe  of 
Lev.  99,  Hen  v.  Hanfon^  where,  In  covenant  brought  on  a  covenant  in  a 

'p°'  leafe  for  years  to  pay  the  rent  referved,   the  defendant  pleaded   a 

Ktb.'A^q.     releafe  by  the  plaintifl-' of  all  demands  at  a  day  before  the  rent  in 
<;io.  queftion  became   due;  the  plaintiff"  replied,  that  the  releafe  was 

Hen  V.  jjj  performance  of  an  award  of  all  matters  In  controverfy  between 
the  plaintiff  and  defendant;  upon  demurrer,  it  was  adjudged  by 
Fojler,  Ma/Iet,  and  Windham,  that  the  rent  was  not  difeharged  by 
this  releafe  as  it  became  due  by  the  perception  of  the  profits,  and 
was  not  like  to  a  rent-charge,  or  a  rent  parcel  of  tlie  feignory; 
and  they  held  that  this  rent  being  incident  to  the  reverfion,  and 
part  thereof,  was  no  more  releafed  hereby  than  the  reverfion  it- 
felf  was  ;  and  that  this  conftruftion  fiiould  the  rather  prevail,  as 
jt  was  not  the  intention  of  the  party  to  releafe  this  rent.  But 
Tivifden  contra — he  faid,  that  in  releafes  and  deeds  when  words 
are  heaped  up,  the  party  that  is  to  take  the  advantage  may  take 
the  ftrongeft  word  and  in  the  ftrongeft  fenfe,  and  that  is  the  rea- 
fon  they  are  put  in  ;  and  as  to  the  intent,  that  muft  be  gathered 
from  the  words;  and  m.en  muft  take  care  what  words  they  ufe, 
op^rtit  politiam  obedire  legibus  non  leges  politut;  and  he  faid,  he  could 
fee  no  difference  between  this  rent  and  a  rent  in  fee:  both  are 
rent-fervices,  and  neither  demandable  before  they  become  due, 
otherwife  than  as  in  40  E.  3.  47.  it  is  faid,  there  is  a  continual 

6  demand 
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demand  betwixt  lord  and  tenant  ^  and  In  this  cafe  there  Is  a  tenure 
between  the  leflee  and  him  in  reverfion ;  and  the  reafon  why  the 
reverfion  is  not  touched  by  this  releafe  is,  becaufe  it  can  work 
only  by  way  of  extingulfliment,  and  not  by  way  of  paiBng  an  in- 
tereft.     But  it  was  adjudged  ntfupra. 

The  plaintiff  declared  upon  a  leafe  for   years,  reddendum  30  x.  zSalk.-??. 
at  Lady-day  and  Michaelmas,  and  alTigned  for  breach  non-payment  p'-  i- 
of  a  year's  rent  due  and  ending  at  Lady -day  1689,  the  defendant  Stephens  v. 
pleaded  a  releafe,  dated  the    i8th   day  of  November  1688,  of  all 
demands;   and  upon  demurrer,  judgment  was  given  for  the  plain- 
tiff; for  the  growing  rent  not  due,  which  is  incident  to  the  re- 
verfion, is  not  difcharged,  though  the  flrft  half-year's  rent,  which 
was  a  duty  demandable,  was  releafed ;  but  here  the  releafe  being 
pleaded  as  a  bar  to  all,  which  it  is  not,  the  plea  is  naught,  and 
judgment  muft  be  given  for  the  plaintiff. 

2.  By  a  Releafe  of  all  A£lions  and  Suits. 

A  releafe  of  all  acElions  difcharges  a  bond  to  pay  money  on   a  C0.LIt.z02. 
day  to  come  ;   for  it  is  debitum  ifi  prafenti,  quamvis  fit  folvendum  in 
futuro ;  and  it  is  a  thing  merely  in  a£l:ion,  and  the  right  of  action 
is  in  him  that  releafes,  though  no  a6lion  will  lie  when  the  releafe 
is  made. 

But  a  releafe  of  acllons  does  not  difcharge  a  debt  before  the  C0.Lit.292. 
day  of  payment,  for  it  is  neither  debitum  nor  fo/vendum  at  the  time 
of  the  releafe ;  nor  is  it  merely  a  thing  in  adlion,  for  it  is  grant- 
able  over. 

So,  if  a  man  has  an  annuity  for  term  of  years,  for  life  or  In  fee,  Co.Llt.igz. 
and  he,  before  it  be  (a)  beliind,  releafes  all  aclions  ;  this  (hall  not  ^""^'  'I^* 
releafe  the  annuity,  for  it  is  not  merely  in  action,  becaufe  it  may  g^^* 
be  granted  over.  Moor,  133. 

(fl)Butfuch 
releafe  fliall  releafe  the  arrearages  incurred  before.     39  H.  6.  43.     2  Roll.  Abr.4.04, 

If  one  releafes  omnes  querelas  nut  loquelas ;  this  Is  as  large  as  a  C0.Lit.292. 
releafe  of  all  aclions,  and  releafes  all  caufes  of  aCiion,  though  no 
acllon  be  then  depending. 

By  a  releafe  of  all  manner  of  anions,  all  adlions  as  well  criminal  C0.Lit.287. 
as  real,  perfonal  as  mixed,  are  releafed. 

A  releafe  of  actions  real  Is  a  good  bar  in  adllons  mixed  ;  as  C0.Lit.2S4. 
afllfe  of  novel  dijfeifin^  wafte,  quars  iraptdHi  {b}  annuity  ;  and  fo  is  i^)  But  not 
a  releafe  of  adllons  perfonal.  g^^t^^  has  made  his  eieaion.  'joni^^^'S- 

In  an  appeal  of  robbery  or  felony,  a  releafe  of  all  actions  per-  Co. Lit. 2^7 
fonal  will  not  bar,  becaufe  an  appeal,  in  which  the  appellee  is  to  ^^l^^*'''' 
have  judgment  of  death,  is  higher  than  a  perfonal  a£tion.     But  a  f/i-'^. 
releafe  of  all  manner  of  anions,  or  of  all  actions  criminal,  or  of 
ail  adtions  mortal,  or  of  all  adions  concerning  pleas  of  the  crown, 
or  of  all  appeals,  or  of  all  demands,   will  be   a  good  bar  of  any 
fuch  appeal. 

And  in  an  appeal  of  maihem  a  releafe  of  afllons  perfonal  may  Co.Ut.a??. 
be  pleaded,  becaufe  damages  only  are  recovered, 

Z  z  3  A  releafe 
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C0.Lit.t89.  A  releafeof  all  a6lions  is  regularly  no  bar  of  an  execution,  fov 
8 Co.  153.  execution  is  no  a£lion,  but  begins  when  the  a6\ion  ends. 
2lnft.  40.  Alfo,  3  releafe  of  all  a6tions  does  not  regularly  releafe  a  writ 
Yelv.  209.  Qf  error,  for  it  is  no  a£lion,  but  a  commiflion  to  the  juftices  to 
examine  the  record  j  but,  if  therein  the  plaintiff  may  recover,  or  be 
reftored  to  any  thing,  it  may  be  releafed  by  the  name  of  action. 
C0.Llt.290.  But  a  releafe  of  all  adlions  is  a  good  bar  to  2.  fcire  facias j  though 
Comb.  455.  j(.  ^g  3  judicial  writ,  for  the  defendant  may  plead  to  it,  and  it  is 

in  nature  of  a  new  original  given  by  the  ftatute. 
2  Roll.  Rep.       So,  in  replevin,  a  releafe  of  all  actions  is  a  good  bar,  for  the 
^5-  avowant  is  defendant,  though  in  fome  refpe(5lshe  is  plaintiff. 

Mch,  1 10.        By  a  releafe  of  all  fuits,  a  man  is  barred  of  a  writ  of  error. 
C0.Lit.29i.       So,  by  a  releafe  of  all  fuits,  a  man  is  barred  of  execution,  be- 
8 Co.  153.    cjmfe  it  cannot  be  had  without  application  to  the  court,  and  prayer 

of  the  party,  which  is  his  fuit. 
Co.  Lit.  If  a  diO'eifee  releafes  to  the  diffeifor  all  a6lions  ;   this  is  no  xt- 

28.  b.  leafe  of  his  right  of  entry,  for  when  a  man  has  feveral  means  to 

^  '    come  at  his  right,  he  may  releafe  one  of  them,  and  yet  take  bene- 
fit of  the  other. 
C0.Lit.286.       So,  if  a  man  by  wrong  takes  away  my  goods  ;  if  I  releafe  to 
Slcm.  57,      j^-j^  ^ji  jj£^iQns  perfonal,  yet  by  law   1  may  take  the  goods  out  of 

his  poffeffion. 
39E.  3.  26.       If  a  man  releafes  all  a6lions,  by  this  he  (hall  releafe  as  well 
2Ro)i.  Abr.  ji£^jons  which  he  has  as  executor,  as  thofe  in  his  own  right, 

2  Ld.  Raym.  1307.  S.  C.  cited  by  Powell,  and  faid  by  him  to  be  clearly  fo,  unlefs  there  was  an  aftlon 
of  his  own  for  the  releafe  to  work  upon. 

C0.Lit.292.  If  a  man  releafes  all  quarrels;  a  man's  deed  being  taken  mod 
ftrongly  againft  himfelf,  it  is  as  beneficial  as  all  actions,  for  by  it 
all  aclions  real,  perfonal,  and  mixed,  are  releafed. 

C0.LIt.293.  So,  if  a  man  releafes  omnesloquelaSy  it  is  as  large  as  omnes  aBionesy 
and  extends  as  well  to  adlions  in  courts  of  record  as  bafe  courts. 

C0.Lit.292.       So,  a  releafe  of  omties  exacliojies*^    is  equal  to  a  releafe  of  all 

ll^T'      adions. 

tur  ab  exi^endof  and  ixigere  fignificch  to  require  or  demand.     Co.  Lit.  292,  a. 

(K.)  Releafe,   in  what  Cafes  reftralned  to  the  fpecial 
Purpofe  for  which  it  was  given. 

Plow.  289.    (~\^   the    rule  of  law,   that  every  man's  deed   {hall   be  taken 

JO  H.  6.42.   v./   {\rongeft  againft   himfelf,  and   on  what  is  laid  down  in  (a) 

148.    '^  °'      Althmn^^   cafe,  generalis  claufula^  &c.   it  hath  been  infifted,  that 

general  words  in   a  releafe  are  to  be  taken  ftrongeft  againft  the 

releafor,  and  are  not  to  b;  qualified  or  reftrained  by  any  fpecial 

recital. 

And.  64.  But  herein  the  fure  rule  and  diftiniStion  feems  to  be,  that  where 

Hob.  74.       tliere  are  general  words  all  alone  in  a  deed  of  releafe,  they  ftiall 

Mod.' 99.  *    be  taken  moft  ftrongly  againft  the  releafor;  but,  where  there  is  a 

3  Mod. 277,  particular  recital  in  a  deed,  and  then  general  words  follow,  the  ge- 
ft'  Vez.""'    ^^^'^^^  words  Ihall  be  qualified  by  the  particular  recital. 

310.]"*  Indee4 


Belcafe*  711 

Indeed  In  the  cafe  of  Rotherham  v.  Crnnvley^  where,  upon  a  re-  Cro.  Eiit, 
ference  to  arbitration  of  fome  controverfies  relating  to  relief  and   37°. 
heriot  claimed  by  the  lord  of  his  tenant,  a  releafe  was   awarded,  ^^^'  '''* 
which  was  drawn  up  of  all  reliefs^  duties,  and  amercements^  and  this  Raym.  109. 
releafe  being  pleaded  to  an  adion  of  debt  on  an  obligation,  it  was  ^-  ^'  ^'^^^^* 
infilled,  though  the  word  dut-j  might  in  ftri£lnefs  extend  to  a  bond 
debt,  that  yet  it  ought  not  to  have   this  conftrudion  in  the  pre- 
fent  cafe,  it  being  placed  between  the  words  relief  m\<S.  amercements^ 
which  (hewed  that  the  parties  intended  duties  of  the  fame  nature; 
but  it  was  adjudged  otherwife  ;  and  that  the  word  duty  working 
an  extinguifliment  of  the  bond  at  law,  the  force  of  the  word  was 
not  to  be  controuled  by  the  intention  of  the  party. 

But  in  the  following  cafes  the  intention  of  the  party  has  been 
principally  regarded : 

As  where  in  debt  upon  an  obligation  the  defendant  pleaded  a  Heti.  9.  15. 
releafe  of  all   errors,  and  all   adions,   fuits,  and  writs   of  error  p ''"^^  *'• 
whatfoever  •,  it  was  adjudged,  that  the  releafe  extended  only  to     *^** 
writs  of  error,  and  did  not  releafe  the  obligation,  though  the  word 
aclions,  had  it  ftood  fingly,  would  have  done  it. 

If  a  man  receives  10/.    of  another,   and  by  his  deed  acknow-  2  Roll.  Abr. 
ledges  the  receipt  thereof,  and  thereof  releafes,  acquits,  and  dlf-  409-  cited 
charges  him,  and  of  all  adions,  fuits,  debts,  duties,  and  demands;  to  have'bren 
by  this  releafe  nothing  is  difcharged  but   the    10/.  an4  the  adion  adjudged 
and  demands  thereof,  for  the  lall  words  have  reference  to  the  firft,  T"^'"- 
and  fo  are  limited  by  them.  B.  r!  '  '" 

3  Mod.  377.     Carth.  119.     Show.  155.  S.  C.  cited,  and  doubted  of  by  Holt,  Ch.  J.  who  faid,  chat 
W3  fuch  caic  was  10  be  found. 

In  the  cafe  of  Hen  v.  Hanfon  it  was  held,  that  a  releafe,  made  Lev.  99. 
in  performance  of  an   award,   did  not  difcharge  a  growing  rent,  ^"^'  '*'• 
though  the  releafe  contained  general  words,  for  this  reafon  {inter 
alia)  that  it  was  not  the  intention  of  the  parties. 

So,  in  the  cafe  of  Aforris  v.  Wilford,  a  releafe  of  the  wife's  ^  J°"-  ''^^^ 
cuftomary  part,  with  general  words,  was  held  only  to  extend  to  ^  sho'w^le*. 
the  fpecial  matter  recited.  pi.  32.    3  Keb.  814.  840, 

So,  where  the  plaintiff  releafed  all  demands  on  his  own  pro-  2  Lev.  272, 
per  account  ;  it  was  adjudged  by  the  whole  court  that  an  obliga-  Stokes  v. 
tion  taken  by  the  plaintiff  in  his  own  name  in  truft  for  the  chil-  v°„"',5. 
dren  of  J.  S.  was  not  difcharged  thereby.  s.  c.  by  the 

name  of  Nokes  v.  Stok?3. 

So,  where  in  covenant  to  pay  an  heriot /ig/^  mortem  J.  S.  or  40/.  2Mnd.23i 
at  the  eledion  of  the  plaintiff,  the  death  of  J.  S.  was  fet  forth,  ^^^l\y^ 
and  thr.t  afterwards  the  plaintiff  chofe  to  have  the  40/.  for  which  xrevii  v. 
he  brought  his  adion,  and  affigned  the  breach  in  the  non-payment;  Ingram. 
the  defendant  pleaded,  that  the  plaintiff  releafed  to  him  all  adions 
and  demands,  ^c,  but  this  releafe  was  made  in  the  lifetime  of 
y.  S.,  and  there  was  an  exception  in  it  of  heriots^;  upon  demurrer, 
it  appearing   that  neither  the  heriot  nor  40  j-.   were  in  demand 
at  the  time  of  the  releafe  given,  and  it  appearing  plainly  by  the 
exception  in  the  releafe  not  to  be  the  intention  of  the  parties  to 
releafe  the  heriots,  judgment  was  given  for  the  plaintiff. 

Zz4  -^-re- 
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3Mod.a>7.  A.  recovered  againft:  B.  a  judgment  for  600/.  and  made  'J.  S. 
3  Lev.  169.  3j^j  J  £)^  i^jg  executors,  and  died-,  B.  mjdeC.  his  executor,  and 
Carth/Zio.  devifed  a  legacy  of  5/.  toy.  D.  and  died  ;  J.  D.  by  deed  ac- 
Coic  V.  knowledged  the  receipt  of  the  5  /.  of  C.  and  thereby  releafed  the 
Knight.        fgj^  legacy,  and  all  aftions,   fuits,   and   demands  which  he  had 

againfl  C.  as  execctor  to  B..,  and  after  argument  in  B.  R.   it  was 

adjudged,  that  nothing  was  releafed  but  the  5  /. 
Id.  Raym.  In  ajfumpftt  againft  the  defendant  for  7/.  the  plaintiff  declaresj 
^3vThorpe  that  whereas  he  had  mortgaged  to  the  defendant  certain  copyhold 
(a)  FiJethe  lands  redeemable  upon  payment  of  fuch  a  fum  of  money,  the 
arguments  defendant  in  confideration  that  the  plaintiff  would  releafe  to  the 
•"  R  "r  ^'^  defendant  his  equity  of  redemption,  afTumed  to  pay  to  the  plain- 
reported",  tiff  7  /.  The  plaintiff  avers,  that  he  did  releafe  his  equity  of  re- 
Salk.  171.  demption,  but  that  the  defendant  has  not  paid  the  7/.  The  de- 
Pj'  3^  fendant  pleads  this  releafe  in  bar  of  the  a£lion,  becaufe,  after  the 

Ld.  Raym.*  words  equity  of  redefuptiotiy  the  fcrivener  had  added,  and  all  aBionSt 
664.  duties y    and  demands  \  and  on  demurrer  the  queftion  in  {a)  C.  B> 

\yas,  whether  this  7  /.  was  releafed  by  thofe  general  words  ?  and 

adjudged  that  it  was  not. 
j^RolI.  Abr.  If  an  obligation  be  dated  and  delivered  the  23d  of  jfantiary 
410.  Fide  ^  Jac.y  and  obligee  make  a  releafe,  which  is  dated  22d  of  January 
307.  a  Roll.  5  J'^'^')  ^^^  delivered  after  23d  of  January ^  and  by  this  deed  he 
Rep.  255.  releafes  to  the  obligor  all  a£lions  uf que  diem  hujus  pnefentis  tern.' 
^b""w^i^'  P'^^^^ '  ^^^s  releafe  fhali  not  difcharge  the  obligation,  for  hujus 
300.  Cro.  prafentis  temporis  fhall  be  taken  the  prefent  time  when  the  deed 
Jiiz.  14.       was  dated. 

3  Mod. 28c. 

3  Mod.  182.       In  trefpafs,  afTauU  and  battery,  the  defendant  pleaded  a  gene- 
Dixcn  V.       j-al  releafe  of  all    aftions,  ^.   from  the  beginning  of  the  world 
^"^'  ^^/^"^  ^^  ^'^"^  datils  of  the  faid  releafe ;  and  it  happened  that  the 

battery  was  done  upon  that  very  day  in  which  the  releafe  is  dated; 
fo  that  it  was  held  that  this  a£lion  was  not  difcharged,  for  the 
releafe  did  not  include  that  day,  and  the  defendant  fhould  have 
traverfed  all,  ^'c.  after  the  date  of  the  day  of  the  releafe, 

(L)  What  Right  or  Intereft  fhall  be  faid  to  be 
releafed ;  and  herein,  of  Mifrecitals  and  Excep- 
tions in  Releafes. 

Co.Lit*a74.  A  Releafe  of  a  bare  right  for  a  day  or  an  hour,  bfc,  is  as  good 
''^  as  if  it  was  made  to  the  other  and  his  heirs. 

Co..Lit.a74.  A  releafe  may  be  on  condition,  but  a  condition  cannot  be  re- 
leafed on  condition. 

Lutw.  63S.       But   a  releafe   on   condition  that  releafee  fhall  pay  releafor  fo 

ch^T*^ft^'  much  money,  is  not  good  ;  but  if  the  releafe  be  worded  in  this 
■  •'"  '  manner,  that  if  the  releafee  pay  fo  much  at  a  day  to  come,  then 
he  releafes,  iffc.  this  is  a  good  releafe. 

aRoU.Abr.       If  one  man  finds  the  goods  of  another,  and  the  owner  releafes 

tr^^  Lean.     '°  ^'"^  ^^°  ^^  "^  pofTeffioTi ;  this  vefts  the  property  in  him,  {b)  but 

»^3. '^^°*     fuch  releafe  muft  be  by  deed, 

■       "    '      .  If 
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If  one  makes  a  leafe  for  ten  years,  remainder  for  twenty  years,  C0.Lit.27t. 
and  he  in  the  remainder  releafes  to  the  firft  lefTee,  the  releafce  (hall 
have  thirty  years  for  his  term,  for  ten  years  fliall  not  be  drowned, 
becaufe  a  chattel  cannot  be  drowned  in  a  chattel. 

The  lord />fl>-aOT5««^  cannot  releafe  to  the  tenant paravaile^  faving  Co.  Lit. 
to  him  part  of  the  fervices,   but  the  faving  in  that  cafe  is  void.  305-  ^' 
But,  if  there  be  lord  and  tenant  by  fealty,  and  20  j-.  rent,  the  lord 
may  releafe  all  his  right  in  the  feigmry,  faving  fealty  and   jox. 
rent ;  but  the  lord,  upon  his  releafe  to  the  tenant,  cannot  referve 
a  new  kind  of  fervice. 

A  releafe  of  common  in  one  acre  is  an  extinguifhment  of  the  And.  235. 
whole  common.  Show.  350. 

An  (fl)  entire  thing  cannot  be  releafed  as  to  part ;  but,  if  a  man  -Bulft  212 

be  bound  to  perform  two  things,  the  obligee  may  difcharge  the  ('»)  What 

party  of  one  of  them.  ,•    ,.  •        .,  r,  ,  r^  ^*."  ^'  ^^'^ 

*        '  anentireth!rig,wtfe  Palm.  247.     Owen,  zi.     Moor,  4.13. 

A  releafe  of  covenants  (hall  releafe  the  bond  for  performance  Dyer,  356. 
of  covenants.     So,  in  the  cafe  of  (^)  Hen  v.  Hafifon  it  was  agreed,  (f )  ^^*-  99- 
that  if  the  rent  was  releafed,  the  covenant  for  payment  of  it  was    "'  *^'* 
reieafed  likewife. 

If  a  man  brings  an  appeal  of  tnathemy  and  after  releafes  the  ac-  43  Afl".  39. 
tion,  the  releafe  (hall  bar  him  to  have  ^n  adion  of  battery  of  ^  ^°^^'  ^^• 
the  fame  battery.  ■*'  ^' 

If  a  rent-charge  Iflues  out  of  three  acres  of  land,  and  he,  who  2  Roll,  Abr. 
has  the  rent,  releafes  all  his  right  in  one  acre,  the  rent  is  all  ex-  4H' 
tinfl,  becaufe  all  iffues  out  of  every  part,  and  it  cannot  be  appor- 
tioned. 

When  execution  is  had  of  twenty  acres,  by  a  releafe  of  one  acre.  And.  266. 
the  execution  is  gone,  and  is  a  difcharge  of  land  and  body.  Owen,  z-.. 

A  releafe  of  all  advantages  of  account.  Is  a  good  bar  to  an  ac-  s  Co.  let. 
tion  of  debt  upon  that  account. 

If  I  releafe  to  J.  all  a£lions  which  J.  S.  has  againft  him,  the  Dyer,  56. 
releafe  to  A.  is  good,  and  the  laft  wortls  lliall  be  {c)  rejeded;  for  ?';"-' 
a  deed  may  be  a^uaUfied  and  abridged  by  latter  words,  but  not  to-  leafe  be^iu' 
tally  deftroyed.  ^  mired  as  to 

one  obligee, 
provifo  that  the  other  fhall  not  take  advantage  of  it,'  the  provifo  is  void.     Lit.  Rep.  joi. 

A  releafe  to  ^.  and  B.  of  all  actions,  is  a  releafe  of  all  feveral  Ld.  Raym. 

a£tions  which  the  releafor  has  againft  them,  as  well  as  all  joint  ^35* 
actions. 

A  releafe  excepting  one  bond,  excepts  fuits  and  actions  for  that  Cro.  Eliz. 

bond.  726. 

If  A.  recite  that  he  had  recovered  judgment  againft  B.  before  D>er,  ^r. 

the  juftices  in  Derby^  whereas  in  truth  the  judgment  was  had  in  ^\q^^IJ[\ 

^,  R^i  this  mifrecital,  it  is  faid,  will  make  the  releafe  void,  3^3.' 


THE  FrofeJJion  have  already  been  apprifed  by  Mr. 
Fearne,  that  the  former  collection  in  this  Abridgment 
under  the  title  "  Remainder,"  Jeems  to  he  an  extract  from 
a  Manufcript  Treatife^  apparently  of  the  Lord  Chief  Baron 
Gilbert,  upon  thatfuhjeSi.  In  the  following  pages  of  this 
volume  they  will  find  the  whole  of  that  T^reatife^  which  1  am 
enabled  to  lay  before  them^  by  the  unfolicited  kindnefs  of  Mr. 
Har grave,  whoy  asfoon  as  he  was  informed  I  was  en- 
gaged in  the  editing  of  this  work,  was  pleafed  to  communi- 
cate the  Manufcript  to  rne^  with  a  permijjion  to  print  it  at 
length.  Such  a  favour^  Jo  conferred,  I  acknowledge  with 
gratitude  and  with  pride  :  whilji  it  adds  to  the  value  of  the 
Worky  it  does  honour  to  the  Editor.  The  parts  of  the  Trea- 
tlfe  which  never  before  appeared  in  print,  I  have  difiin- 
guijhed  by  including  them  between  inverted  commas :  the 
other  parts  I  have  marked  with  a  fingle  inverted  comma. 
The  additional  colle^ions  of  the  Compiler  of  the  Abridgment 
are  left  without  any  dijlinguifhing  mark ;  and  the  pajfages 
for  which  I  am  rejponftble  are,  as  ujual,  infer  ted  betzveen 
crotchets. 

HENRY    GWILLIM. 
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**     yi    LL  that  it  feems  neceflary  to  obferve  W  way  of  introduc- 

"    /"\_    tion  to  the  enfuing  head,  is,  that  after  fuch  time  as  the 

**  feudal  property  came  to   be   extended  and  enlarged  to  a  per- 

**  petual   and  durable  eftate,  and  that  donations  were  frequently 

"  made  to  the  feudary  and  his  heirs;  this  gave  him  the  abfolute 

*<  ownerfhip  and  property  in  the  feud,  and,  confequently,  as  abfo- 

*'  lute  a  power  of  difpofing  thereof  to  fuch  perfons,  and  upon  fuch 

**  terms,  as  he  thought  fit ;  fo  that  if  he  aliened  the  eftate  to  any 

**  perfou  for  life,  or  years,  or  any  like  intereft,  as  the  whole  benefit 

*'  he  intended  the  perfon  {hould  be  capable  of  yet  he  left  a  rever- 

"  fion  in  himfelf,  which  being  alienable,  he  might  at  the  fame  time 

**  limit  it  to  go  over  to  any  other  perfon  after  the  firft  intereft  de- 

**  termined.      And  this  he  might  likewife  limit  and  circumfcribe 

**  as  he  thought  fit,  and  make  a  further  limitation  over  to  any  third 

"  perfon,  and  fo  on  till  he  gave  it  out  in  as  large  a  manner  as  he 

**  himfelf  enjoyed  it.  All  the  limitations  after  the  firft  were  called 

**  *  Remainders,'  either  from  their  being  a  part  of  what  remained 

**  and  was  left  in  the  donor  ;  or,  from  the  nature  and  manner  of  Cowell;  and 

**  their  exiftence,  as  not  beingr  to  come  to  the  perfon  intended,  till  T^"",""*  °^. 

"  tn€  L>3w   tit* 

**  after  the  preceding  eftates  fpent.  But,  becaufe  upon  fuch  dona-  .<  RemaU- 
*'  tions   made,  the  donors  either  referved  particular  fervices  to  der."    Co. 
**  themfelves,  or  in  default  of  fuch  refervation  the  law  created      ;  ^^'  '• 
*J  and  raifed  to  them  certain  duties  and  fervices  to  be  done  by  the  51,' 
*'  tenant,  as  a  recompence  and  confideration  for  his  enjoying  the  Moor,  ^44. 
**  feud;  therefore  the  tenant  could  in  no  cafe  alien  or  difpofe  of     ^'^e^-*"?* 
"  the  feud  without  a  particular  licence  of  his  lord  for  that  pur- 
*'  pofe,  fince  this  would  have  been  a  breach  of  that  truft  the  law 
**  had  invefted  him  with,  and  might  have  endangered  the  peace 
"  and  fecurity  of  the  lord  by  fubjefllng  him  to  the  perfon  of  his 
**  greateft  enemy.     And  as  the  tenant  in  fuch  cafe  had  no  power  Co.  Litt. 
"  to  alien  without  his  lord's  licence,  fo  neither  could  he  alien  in  '*^"*: ''; 
**  fuch  a  manner  as  to  leave  his  lord  for  any  time,  though  never  55  "roi. 
"  fo  fmall  and  inconfiderable,  without  a  tenant  to  do  his  fervices, 
"  which  the  lord  could  in  no  fort  be  fuppofed  to  difpenfe  with  by 
*'  his  licence.     For  befides  the  danger  that  might  pofiibly  happen 
*'  in  that  interval,  the  fervices  being  created  at  the  fame  time 
•*  with  the  feud,  and  coming  to  the  lord  in  lieu  thereof,  were  to 
"  be  as  perpetual  and  unalienable  as  the  enjoyment  of  that  was  to 
"  be.     And  fince  the  fervices  to  be  performed  were  fuch  as  none 
•«  who  were  uncertain  of  enjoying  the   feud  during  their  lives, 
<*^  would  either  undertak-e  or  think  themfelves  under  a  fufficient 
**  encouragement  to  perform  as  they  ought,  becaufe,  if  they  held 
*'  the  feud  but  for  years,  and  (hould  happen  to  furvive  tliofe  years, 

^<  thej 
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*f  they  would  then  become  deftitute  of  a  provifion  and  fupport  for 
**  their  lives,  notwithftanding  all  their  former  labours  and  fervices 
**  to  the  lord  ;  and,  confequently,  from  fuch  tenants  the  lord  could 
**  not  expeft  a  faithful  and  zealous  difcharge  of  their  duties ; 
**  therefore  the  fervices  were  always  to  be  performed  by  fuch  as 
*'  held  the  feud  for  life,  at  Icaft ;  and,  confequently,  the  tenant 

^Co.  135.    **  could  not  by  his  alienation  leave  the  lord  without  fuch  a  one. 

Co.  Lit,  265.  («  J'qj-  ti^ig  reafon  it  was,  that  if  a  leafe  was  made  for  years,  re- 
**  mainder  to  the  right  heirs  of  J.  S.  there  would  be  no  tenant  of 
**  the  freehold  to  do  the  fervices.  So,  if  a  leafe  were  made  for 
•*  life,  or  a  gift  in  tail,  to  begin  at  a  future  day  or  time,  fuch  leafe 
•*  or  gift  were  made  void  ;  for  until  the  commencement,  the  lef- 
**  fee  or  donee  would  have  nothing,  and,  confequently,  be  under 
**  no  obligation  to  do  the  fervices ;  and  the  leflbr  or  donor  in  the 
**  mean  time  having  parted  with  their  intereft/rij  taritowonld  be  re- 
**  gardlefs  of  the  fervices.  To  prevent,  therefore,  this  inconveni- 
**  ence  and  danger  to  the  lord,  the  law  adjudged  fuch  leafe,  gift,  or 
*'  remainder  to  be  void ;  and, confequently, the  firfttenantcontinued 
'<  tenant  ftill  to  the  lord,  and  as  fuch  was  obliged  to  a  performance 
**  of  the  fervices.  Thefe  reafona,  though  they  now  feem  antiquated, 
**  may  perhaps  be  of  equal  force  with  the  reafon  now  commonly 
*'  urged  from  the  danger  of  fufFering  the  freehold  to  be  at  any 
•*  time  in  abeyance,  expe£tancy,  or  fufpenfe,  becaufe  the  rights  of 
**  ftrangers  would  fuffer  thereby  for  want  of  a  perfon  in  the  mean 
**  time  to  charge  with  a  prxcipe  for  recovery  thereof.  But  yet  it 
"  was  not  abfolutely  neceflary,  that  the  eftate  of  freehold  or  inherit- 
**  ance  (hould  be  the  prefent  and  only  fubfifting  interefl  :  for  if  a 
**  leafe  were  made  for  years,  remainder  for  life,  or  in  tail,  and 
**  livery  thereupon,  this  remainder  was  good;  for  here  was  no 
**  time  wherein  the  lord  was  without  a  tenant  of  the  freehold, 
**  and  his  being  obliged  to  all  the  feudal  fervices  might  perhaps 
**  be  one  reafon  why  fo  little  regard  was  had  to  the  interelt  of  the 

6 Co.  57,8.  **  leflee  for  years,  he  being  no  ways  able  to  controul  or  impeach 
"  the  afts  or  difpofition  of  the  freeholder. 

*'  Another  thing  obfervable  is,  that  as  the  tenant  could  in  no 
**  fort  alien  without  his  lord's  licence,  nor  could  that  licence  be  fo 
•*  interpreted  as  to  deprive  the  lord  of  a  tenant  qualified  to  do  his 
**  fervices,  fo,  when  he  had,  by  a  fufficient  provifion,  taken  care 
**  of  his  lord,  he  might  then  carry  over  the  difpofition  to  any  other 
**  perfon  as  far  as  he  pleafed.  For  it  would  have  been  unreafon- 
•*  able  to  compel  him  to  afiign  over  the  whole  fee  to  any  other 
**  perfon,  when  no  exigencies  of  the  tenure  required  it,  and 
**  would  alfo  have  taken  away  his  power  of  providing  for  others, 
*'  whom  he  might  lie  under  equal  obligations  to  take  care  of. 
**  Hence  came  the  notion  of  remainders  j  and  the  reafon  why  they 
*'  were  to  be  limited  and  pafs  out  of  the  grantor  at  the  fame  time 
**  with  the  particular  eftate,  feems  to  arife  from  the  nature  of  the 

J  "Wi-a.        "  licence  formerly  given  for  alienation.     For  as  the  tenant  could 

pi.  567,  i<  not  alien  at  all  without  his  lord's  licence,  fo  neither  could  he 
**  alien  for  any  longer  time,  or  to  any  other  perfon,  than  fuch 
•'  licence  warranted.  Therefore,  if  he  had  a  mind  to  difpofe  of 
«?  the  feud  to  fcveral  perfons  in  fucoelhon,  he  w^s  to  procure  a 

^'  licence 
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*^  licence  for  that  purpofe,  and  by  proper  limitations  to  let  In  all 

**  perfons  within  the  benefit  of  it  at  the  fame  time,  left  by  death. 

**.  or  otherwife  he  might  be  afterwards  prevented  from  purfuing  it. 

**  And  thefe  remainders  are  now  limited  of  fuch  forts  of  inhe- 

**  ritance   as  will  not  come  within  the   rules  of  this  reafoning. 

*'  And  though  licences  for  alienation  are  ceafed,  yet  it  has  beea 

**  thought  fit  to  obferve  the  rules  deducible  therefrom  in  the  li« 

**  miting  and  fettling  of  fuch  remainders.     But,  before  we  enter 

*'  into  a  particular  divifion  of  this  head,  it  will  be  neceflary  to  ob- 

*'  ferve  further,  that  anciently  the  tenant  being  pofTefled  of  the 

**  entire  property  in  the  feud,  might,  upon  his  alienation  in  fee, 

■^^  have  ere£led  a  feignory  to  himfelf,  to  arife  out  of  the  tenancy. 

**  And  this  practice  was  encouraged,  becaufe  it  multiplied  feudal 

*'  tenants,  and  brought  greater  force  into  the  field.     But,  though 

**  thefe  feignories  were  fo  far  in  the  nature  of  reverfions,  that 

"  upon  determination  of  the  tenancy  in  fee  by  efcheat  or  forfeiture, 

"  the  tenancy  came  back  again   to  the  firft  tenant,  and  he  be- 

*'  came  feifed  thereof  in  fee  as  he  was  before;  and  though  the 

"  feignories  themfelves  were  then  alienable,  as  the  reverfion  now 

**  is,  and  carried  with  them  the  rents  and  fervices,  as  a  grant  of 

**  the  reverfion  now  does  -,  yet,  whether  they  might  have  then  11- 

*'  mited  a  remainder  over  upon  a  tenancy  in  fee,  as  they  may  now  " 

"  do,  where  the  reverfion  would  otherwife  veft  in  themfelves,  is 

*'  uncertain,  fince  there  was  no  reafon  of  convenience  to  multiply 

"  fuch  remainders,  though  they  found  it  convenient  to  multiply 

'*  fuch  feignories.      But,  however  it  happened  before  the  ftatute 

<'  of  quia  ewptores^  yet,  after  that  ftatute,  no  one  could  have  dif- 

*<  pofed  of  the  fee  without  a  remainder  upon  it.     For  the  fee  in 

*f  all  cafes  by  that  ftatute  was  to  be  holden  of  the  firft  feudal 

*<  lord  ;  and,  confequently,  the  tenant,  who  made  the  alienation, 

**  had  nothing  further  to  expedl  in  the  tenancy  either  as  a  felg- 

"  nory,  reverfion,  or  efcheat ;  but  thefe  now  belonged  to  the  firft 

«<  feudal  lord,  and  therefore  the  tenant  could  not  dlfpofe  of  what 

«*  belonged  to  another  :  for  the  reafon  of  making  that  ftatute  was, 

*■'  that  the  tenant  might  not  eredl  feignories  to  himfelf  to  prevent 

*'  the  efcheat  to  his  lord  :  hence  it  plainly  followed,  that  every  re- 

<«  mainder  muft  depend  upon  a  particular  and  lefs  intereft  than 

"  the  fee,  and  therefore  was  confined  to  three  cafes,  viz.  to  eftates 

"  for  years,  which  is  the  leaft  certain  intereft  the  law  knows,  to 

*«  eftates  for  life,  and  to  eftates-tail.     The  eftates  for  years  and 

<*  for  life  were  the  ancient  ones  at  common  law,  and  were  the 

«'  terms  for  which  people  ufually  difpofed  of  the  feudal  intereft  : 

"  the  eftate-tail  came  in  upon  the  conftruclion  of  the  ftatute  de 

"  clohisy  which  made  the  inheritance  to  be  certainly  defcendible. 

«'  And  when  the  ftatute  quia  emptores  followed  It  fo  near,  they  then 

*'  conftrued  the  fee  conditional  In  the  donee  to  be  an  eftail-tail, 

"  and  the  ancient  feignory  in  the  donor  to  be  a  reverfion.     It  they  Co.  Ut^. 

"  had  not  made  fuch  conltruction,  the  ftatute  of  quia  emptores  h.-Mi  -^'  ^^*  "^'^ 

*'  fliut  out  the  donor,  which  had  been  to  carry  the  matter  farther 

**  thnn  either  ftatute  iiitenfled  ;  and  therefore  to  preferve  the  iorct 

«  uf  both  Itatutes,  that  which  was  before  calhd  a  feignory,  was 
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•*  now  called  a  reverfion,  that  the  donor  might  have  his  own  in- 
*'  tereft  preferved,  and  yet  not  be  faid  to  erecl  an  intermediate 
**  feignory  between  him  and  his  lord,  which  the  ftatute  of  quia 
•'  einptores  had  forbidden.  And  all  this  plainly  fhews,  that  a  feig- 
*<  nory  and  reverfion  are  in  their  own  nature  much  the  fame. 

•  But  for  the  better  underflanding  of  this  head,  we  fhall  confider^ 

(A)  Of  what  Things  a  Remainder  may  be  made. 

(B)  What  Words  are  fufficient  to  create  a  Re- 
mainder. 

1.  Of  the  Propriety  of  the  Words  made  ufe  of  to  pafs  the 
Remainder. 

2.  Of  the  Defcription  or  Defignation  of  the  Perfon  who  is 
to  take  the  Remainder. 

(C)  Of  the  feveral  Kinds  of  Remainders  as  diftin- 
guifhed  into  Remainders  veiled,  or  in  Contingency 
or  Abeyance. 

(D)  Of  Remainders  in  Abeyance  or  Contingency; 
what  Eftate  is  fufficient  to  fupport  them  ;  where 
they  are  to  take  Effedt ;  and  by  what  Means  they 
may  be  deftroyed  or  prevented  from  coming  in 
ejfe  ;  and  therein,  of  Remainders  by  Way  of  exe- 
cutory Devife  or  future  Intereft. 

(E)  Of  Remainders  that  arife  on  Conditions  Prece* 
dent  or  Subfequent. 

1.  Of  the  Difference  between  a  Condition  and  a  Limitation, 
and  in  cafe  of  the  Condition  when  it  precedes  the  vefting 
of  the  Remainder  as  the  Caufe  thereof,  and  is  annexed  to 
the  firft  Eftate,  and  when  it  is  annexed  to  the  firft  Eftate 
abfolutely  without  any  Regard  to  the  Remainder. 

2.  Between  a  Deed  and  a  Will,  when  in  both  the  fame 
Words  of  Condition  are  made  ufe  of  for  vefting  the  Re- 
mainder. 

3.  Between  a  Limitation  over  in  fuch  Cafe  of  a  Will,  and 
where  no  Limitation  is  made  over. 

4.  Between  Remainders  that  are  to  arife  upon  Conditions 
agreeable  to  the  Rules  of  Law,  and  fuch  as  are  to  arife 
upon  Conditions  repugnant  and  againft  the  Rules  of  the 
Law. 

5.  Between  fuch  Words  as  aQually  make  a  Condition,  and 
fuch  as  are  only  defcriptive  of  the  Manner  when  and  how 
the  Remainders  are  to  arife  and  take  place. 

(F)  Of 
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(F)  Of  Crofs  Remainders,  or  thofe  arifing  by  Im- 
plication and  Conftrudtion  of  Law. 

(G)  Of  vefted  Remainders,  and  of  the  particular 
Eftate  to  fupport  them  in  their  Creation ;  how 
long  it  muft  continue  ;  and  when  by  Determina- 
tion, Grant,  or  Befufal  thereof,  the  Remainder  is 
difcontinued,  barred,  or  deftroyed,  and  when  not. 

(H)  In  what  Cafes  a  Remainder  or  Reverfion  fhall 
be  fubje£t  to  the  Ads  or  Charges  of  the  particular 
Tenant ;  and  therein,  of  the  Remedies  for  him  in 
the  Reverfion  or  Remainder  by  Entry,  Action,  or 
Receipt. 

( I )  To  what  Purpofes  the  Remainder  is  accounted 
but  as  one  with  the  particular  Eftate,  and  where 
they  arc  regarded  as  feveral  Eftates. 

(A)  Of  what  Things  a  Remainder  may  be  made. 

*'  All  that  it  feems  necefiary  to  obferve  for  explaining  and  clear- 
**  ing  this  point  will  be  refolved  by  putting  a  cafe  or  two,  where- 
**  in  it  has  been  holden  doubtful  if  the  remainder  were  good. 

*'  A  man  feifed  of  lands  in  fee  grants  thereout  a  rent-charge  to 
**  one  for  life  or  years,  remainder  over  to  another  in  fee  or  in 
**  tail,  y^.     It  was  doubted,  whether  this  remainder  were  good, 
**  becaufe  this  rent  had  no  exiftence  at  all  before  the  grant  j  and 
**  the  grantor  cannot  be  faid  to  have  any  part  of  the  rent  left  in 
•*  him,  as  he  would  of  land,  becaufe  he  firft  gave  being  to  the 
**  rent,  and  bounded  the  time  of  its  exiftence,  which  being  run 
**  out,  nothing  thereof  remains  to  grant  over  to  another;  and  a  piowd. 35.8. 
*'  remainder  is  to  be  granted  out  of  that  which  would  otherwife 
*'  be  a  reverfion  in  the  grantor,  which  here  this  rent  cannot  be, 
*'  being  newly  created.     But  in  this  cafe,  by  the  better  opinion  of  i  Biook, 
*'  the  books,  and  a  judgment'lately  in  point  (0),  fuch  remainder  of  ^5^-  P'-  ^* 
*'  a  rent  newly  created  has  been  holden  good.     For,  as  the  grantor  ^g^"  ^  '  "* 
*'  might  at  firft  have  granted  it  in  fee  or  for  ever,  having  fuch  2  Ro,  Abr. 
*'  perpetual  and  durable  intereft  in  the  fund  out  of  which  it  was  ^g^'^^'V 
"  to  arife,  fo  he  may  (hare  and  divide  the  grant,  and  give  part  ^^] 
*'  thereof  to  one,  and  part  to  another  in  fuccefllon  ;  and  the  ra-  («)  i  Lev. 
*<  ther,  becaufe  the  particular  eftate  and  remainders  are  but  as  J'^^.j    ^ 
**  one  eftate,  as  to  the  grantor,  being  limited  to  pafs  out  of  him  ^  Keb.  29. 
*«  all  at  the  fame  time.     And  as  to  him,  it  makes  no  difference,  (^)  Mo.  pi. 
<*  whether  one  or  more  take  benefit  jointly,  or  in  fuccefTion  one  '°°' 
*'  after  another.     But  (b),  if  he  grant  fuch  rent  for  life  or  years, 
**  without  going  further,  he  cannot  after  grant  the  reverfion  there- 
<*  of  to  another,  becaufe  he  has  no  reverfion  in  him  for  the  reafons 
**  before  given.     The  reafon  of  this  cafe  will,  go  likewife  to  com- 
**  mone,  eftovers,  ts'c.  newly  created." 

In 
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In  tKe  cafe  of  The  King  v.  Kemp^  it  was  held,  that  the  king  may 
grant  an  ellate  in  an  office  to  commence  infuturo^  or  upon  a  con- 
tingency, for  he  hath  no  inheritance  in  the  office,  or  the  execu- 
tion of  it,  but  in  point  of  intereft  only  to  grant.  And  it  was 
faid,  there  was  a  diverfity  between  offices  in  fee  exifting,  and 
45s.  pi.  2.  fuch  as  were  granted  only  for  life,  which  being  as  a  new  thing 
Carch.  252.    created,  might,  as   a  rent  de  novoy  be  granted  to  commence  in 

•^c°ii     c     futurf). 
iSalk.  465.  J 

pi.  a.    Comb.  334.    Rex  v.  Kemp. 


4  Mod.  275. 

28c. 

Ld.  Raym. 

49. 

Skin.  446. 

pi.  4. 

See  2  Salk. 


Show.  P,  C. 
5.  II. 


9  Co.  4§. 
And.  pi. 
201. 


Lev.  220. 
Bridg.  Rep. 
XJJ. 


37  H.  6. 
30.3.  Dy.  7. 
pi.  8.  359. 
pi.  52. 
Cro.  Car. 

347- 

Plowd.  521. 
b.   542.  b. 
Br.  tit.  De- 
vife,  pi.  13. 
5  Co.  16,17. 
3  Ro.  Abr. 
610.  pi.  4. 
Gcdolph. 
Abr.  356. 
Swinb.  137. 
J  Bulftr. 
192. 

8  Co.  95. 
2  Benl.  pl< 
57. 


f  If  one  be  created  baron,  vifcount,  earl,    ts*c.  by  patent,  and 

*  after,  in  the  fame  patent,  the  fame  honour  be  granted  to  another 

*  in  remainder,  yet  this  operates  as  a  new  grant,  and  not  as  a  re- 

*  mainder  ;  for  the  king  had  no  reverfion  of  that  honour  in  him, 

*  though  he  had  flill  the  fame  power  of  appointing  one  in  fucceffion 

*  to  take  it,  as  he  had  of  granting  it  to  the  firft. 

'  So,  if  one  hath  the  office  of  park-keeper,  forefter,  gaoler,  fhe- 

*  liff,  \^c,  to  him  and  his  heirs,  he  may  grant  thefe  offices  to  one 

*  for  life,  remainder  to  another  for  life,  ISc.  for  omne  majus  contimt 

*  in  fe  minus,  and   as  they  are  grantable  over  in   fee,  fo    may 
'  they  be  granted  in  fucceffion  to  one  for  life,  with  remainders 

*  over,  55*f.* 

A  licence  to  fell  wine  may  be  granted  to  one  for  life,  re- 
mainder to  another  for  life;  becaufe  by  fuch  licence  not  only  an 
authority  pafTeth,  but  an  interefl:,  by  way  of  reflitution  to  that 
which  was  the  fubj eft's  right  before  it  was  prohibited  by 
ftatute. 

"  But  before  we  leave  this  head,  it  may  be  proper  to  inquire 
"  into  the  reafons  and  practice  of  limiting  remainders  in  perfonal 
"  goods  or  chattels ;  for  thefe  in  their  own  nature  feem  incapable 
'*  of  fuch  a  limitation,  becaufe,  being  things  traniitory  and  by 
*«  many  accidents  liable  to  be  loft,  deftroyed,  or  otherwife  im- 
««  paired  :  befides,  the  exigencies  of  trade  and  commerce  requiring 
**  a  frequent  circulation  thereof,  it  would  put  a  ftop  to  all  trad- 
<*  ing-,  and  occafion  perpetual  fuits  and  quarrels,  if  fuch  limita- 
<'  tions  were  generally  tolerated  and  allowed.  But  yet  in  laft 
"  wills  and  teftaments,  fuch  limitations  over  of  perfonal  goods  or 
"  chattels  have  fometimes  prevailed ;  efpecially,  where  the  firil 
*'  devifee  had  only  the  ufe  or  occupation  thereof  devifed  to  him  ; 
*'  for  then  it  was  holden,  that  the  property  continued  in  the  exe- 
"  cutors  of  the  teftator,  and  that  the  firft  devifee  had  no  power 
"  to  alter  or  take  it  from  them.  But  in  either  cafe,  if  the  firft 
**  devifee  did  a£lually  give,  grant,  or  fell  fuch  perfonal  goods  or 
**  chattels,  the  judges  would  very  rarely  allow  of  aftions  to  be 
"  brought  by  thofe  in  remainder  for  the  recovery  thereof.  Hence 
"  it  came  to  pafs,  that  it  was  a  long  while  before  the  judges  of  the 
**  common  law  could  be  prevailed  with  to  have  any  regard  for  a 
*'  devife  over  even  of  a  chattel  real  or  a  term  for  years,  after  au 
"  eftate  for  life  limited  therein,  becaufe  the  eftate  for  life  being 
**  in  the  eye  of  the  law  of  greater  regard  and  confideraticn  than 
"  an  eftate  for  years,  they  thought,  he  who  had  it  devifed  to  him 

"for 
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"  for  Hfej  had  therein  included  all  that  the  devifor  had  a  power  to 

**  difpofe  of.     And  though  tliey  have  now  gained  that  point  upon 

**  the  ancient  common  law,  by  eftabliniiug  fuch  remainders,  and 

"  have  thereby  brought  that  branch  out  of  the  Chancery,  (which 

**  court  frequently  helped  the  remainder-man  by  allowing  bills  to 

*'  compel  the  firft  devifee  to  give  fecurity,  ^c.)  yet  it  was  at  firft 

"  introduced  into  the  common  law  under  a  new  name,  and  took 

"  all  the  fan£lion  it  has  fince  received  from  thence  ;  an  account 

*'  whereof,  and  how  far  it  has  been  carried,  may  be  feen  at  large 

**  in  the  Duke  of  Norfolk's  cafe.     But.  as  to  perfonal  goods  and  -  ch.  Qt  t. 

**  chattels,  the  common  law  has  provided  no  fuuicient  remedy  for 

"  the  devifee  in  remainder  of  them,  either  during  the  life  of  the 

•♦  firft  devifee,  or  after  his  death ;  therefore  the  court  of  Chan- 

**  eery  feem  to  have  taken  that  branch  to  themfelves,  in  lieu  of 

'*  the  other  which  they  loft,  and  to  allow  of  the  fame  remedy  for 

*'  fuch  devifee  in  remainder  of  perfonal  goods   and  chattels,  as 

*'  they  before  did  to  the  devifee  in  remainder  of  chattels  real  or 

*'  terms  for  years. 

**  Therefore,  where  a  man  devifed  6oc  /.  a-piece  to  two  daugh-  i  ch.  Ca. 
"  ters,  and  the  refidue  of  his  perfonal  eftate  to  his  fon,  and  if  ^99' 
*'  either  of  his  children  died  during  their  minority,  the  furvivors  to 
"  be  heirs  to  the  deceafed  by  equal  portions  5  the  fon  died,  and 
**  the  one  filler  brought  a  bill  againfb  the  executors  and  the  other 
*f  filler  to  have  her  own  600/.  and  the  half  of  the  brother's  per- 
*'  fonal  eftate  ;  (he  had  a  decree  accordingly  ;  but  was  forced  to 
**  give  fecurity  to  pay  back  her  own  600/.  in  cafe  (he  died  during 
''  her  minority;  though  it  was  faid,  if  fhe  died  during  minority 
•'  leavijig  ilTue,   it  would  be  a  hard  cafe. 

"   A  (i.evife  was  made  of  the  ufe  of  goods,  plate,  and  houfehold  7.  Ch.  Rep. 
*'  ftufF  to  one  for  eleven  years,  and  after  to  another,  and  held  a  '57- 
'*  gooil  devlfe,  and  a  decree  to  deliver  them  accordingly  after  the   v/i,is.* 
"  eleven  years. 

•'  So,  upon  a  devife  of  the  ufe  of  certain  books,  jewels,  and  iCh.Ci. 
*'  rarities,  to  one  for  life,  and  after  of  the  things  themfelves  to  \}°',  ., 
*'  another  ;  he  in  the  remainder  brought  a  bill  in  the  lifetime  of  Lemon. 
*'  the  firfi:  devifee  to  have  fecurity  for  their  forthcoming  after  the 
**  death  of  the  firft  dcvifees ;  and  the  court,  being  afiiited  by  tvv-o 
"  judges,  held  the  remainder  good  ;  but  ordered  them  to  move 
*<  for  the  fecurity  another  time." 

A  farmer  devifed  his  ftock  (which  conHfted  of  corn,  hay,  cat-tie,  Abr.  Zq. 
t^c.)  to  his  wife  for  life,  and  after  her  death  to  the  plaintiff.     It  was  3  ^• 
objecled,  that  no  remainder  can  be  limited  over  of  fuch  chattels  as  Bu^.J/^jg. 
thefe,  becaufe  the  ufe  of  them  is  to  fpend  and  confume  them:  but  [Where  ths 
the  M after  of  the  Rolls  faid,  the  devife  oVer  was  good  •,  but  added,  things  li- 
that  if  any  of  the  cattle  were  worn  out  In  ufing,  the  defendant  was  ^^  ^f  ^  ^,^ 
not  to  be  anfwerable  for  them ;  and  if  any  were  fold  as  ufelefs,  riOiabie  na- 
the  defendant  was  only  toanfwer  the  value  of  them  at  the  time  of  ^"^'^^  ^^- 
the  fale.     And  an  account  was  decreed  to  be  taken  accordingly.       j  beiieve,  h 

to  direft  thtm  to  be  fold^  and  to  allow  the  tenant  fur  Ufe  the  intcreft  of  the  produce  of  the  f  .le  } 

^.  gives  his  fifter  by  will  10/.,  and  directs  that  fuch  part  of  '  P-  Win<>. 
his  perfonal  eftate,  as  his  wife  (hould  leave  of  her  fubfiftence,  u^'s  1  v. 

Vol,  V.  3  A  Ihould   Haif^y. 
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(hould  go  to  the  fifter :  whatever  the  wife  has  not  employed  111 

that  way,  fhall  go  over  and  be  accounted  for. 
aCh.  Rep.        «*  But,  where  a  man  devifed  debts  and  perfonal  eftate  to  one, 
151.  <c  whom  he  intended  executrix,  for  life,  and  after  her  death  to 

BoX"*'  "  another  •,  the  executrix  died,  and  he  in  remainder  brought  a  bill 
Swinb.  137.  "  againft  her  executor  for  the  faid  perfonal  eftate;  the  bill  was 
God.  Abr.  ((  difmifled,  and  the  remainder  holden  void,  the  firit  devifce  being 
Aianning'j  "  executrix,  in  whom  the  perfonal  eftate  vcfted  and  attached  by 
cafe.  «*  a  right  prior  to  the  devife,    and   fo    belonged    to   her    exe- 

8  Co  94.      K  cutor." 

tontra. 

There,  the  devife  is,  to  the  executrix  for  life,  remainder  over,  and  the  executory  dexifc  adjudged  good. 

Salk.  231.  j4.  being  poflefled  of  a  term  for  ninety-nine  years,  devifes  it  to 
Fj  9^  B.  for  life,  and  after  to  fix  others  fucceflively,  for  their  lives,  if 

315.  Ayres  the  faid  term  (hould  fo  long  continue  ;  and  all  the  feven  perfona 
V.Falkland,  being  dead,  and  the  term  continuing,  it  was  adjudged,  that  it 
See  Pollex.    fl^oui^j  rgvcrt  to  the  executors  of  the  teftator,  and  that  it  did  not 

veft  in  the  furvivor  of  the  devifees  fo  as  to  tranfmit  it  to  his  repre- 

fentatives. 
1  P.  Wins.        But  a  devife  of  a  term  for  years,  or  perfonal  chattel  to  one  for  a 
f^  j'  ^  day  or  an  hour,  is  a  devife  of  the  whole  term  or  intereft,  if  the 

toryDevifcs  Hmitat'on  over  Is  void,  and  it  appears  at  the  fame  time  that  the 
under  title     wholc  was  intended  to  be  difpofed  of  from  the  executors. 

*'  Legacies 

*'   and  Devifes." 

1  ch.  Rep.        <«  Where  money,  goods,  or  other  perfonal  chattels,  are  devifed 

"ch  ^k'     "  '"  °"^  ^"*^  ^^^  heirs  of  his  body,  or  to  one,  and  if  he  die, 

66.  153.  *    "  without    heirs    of    his    body,   the    remainder   over,    this    re- 

aCh.ca.94.  "  mainder  is  totally  void,  and  the  courts  will  not  allow  of  a  bill  by 

a  cnt. 349.  tt  jj^g  remainder-man  to  compel  fecurity  to  have  the  money,  tsfc. 

*'  after  the  death  of  the  firft  devifee ;  but  it  (hall  go  to  his  exe- 

**  cutors  or  adminiftrators.     For  the  firft  devife  gives  the  abfo- 

**  lute  property  of  perfonal  eftate,  as  a  like  devife  of  real  eftate 

**  before  the  ftatute  de  dotiis  gave  a  fee,  upon  which  no  limitation 

**  could  be  made  further ;  and  as  the  heirs  are  the  reprefentatives 

*•  to  take  a  real  eftate,  fo  are  the  executors  to  take  a  perfonal 

*'  eftate  -,  and  this  is  not  within  the  ftatute  de  donis,  but  remains  at 

**  common  law." 

Saunders  V.        \i  A.  dcvife  that  his  goods  and  furniture  (hall  remain  in  his 

admlae'd'      houfe  to  be  enjoyed  according  to  the  limitations  of  his  will,  by 

[See  Giego-  thole  entitled  to  the  houfe,  the  firft  that  would  be  tenant  in  tail  of 

ry  V.  Pel-      the  houfe  becomes  abfolute  owner  of  the  goods. 

ham, 

5  Br.  P.  C.  435.  Duke  of  Bridgewater  v.  Egerton,  aVex.  122.  i  Br.  Ch.  Rep.  281.  notes.  Duke 
of  Marlborough  v.  Spencer.  <;  Br.  P.  C.  592.  Foley  v.  Burneli,  1  Br.  Ch.  Rep.  274.  Dom.  Proc. 
%^  April  1785.     Vaughan  v.  Burflem.     3  Br.  Ch.  Rep.  loi.] 

aCh.  Rep.  **  But,  where  a  devife  was  of  money  and  goods  to  one  for  life, 
**  and  if  the  devifee  died  without  iflue,  then  to  go  over  to  ano- 
*'  ther,  this  was  held  a  good  devife  over ;  for  the  firft  limitation 
<«  being  exprefsly  for  life,  the  words  after  could  not  enlarge  it  by 
«  implication,  as  they  would  a  real  eftate,  and  then  it  falls  withia 
<*  the  common  ruk  of  other  cafes. 
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•*  One  by  will  devifed  1300  /.  to  his  da  ghter  -^  ,  to  be  paid  at  Pawie^;  v. 
•*  her  age  of  21  years,  and  if  (he  died  without  ilTue  before  21,  then  Dog^'-tt, 
**  to  go  over  to  B.^  provided  if  (he  mirrie;!  before  21  without  con-  ''*°' 

**  fent  of  certain  perfons,  then  to  go  over  to  C  She  did  marry 
**  before  21  without  fuch  confentj  and  upon  a  bill  brougi.t  by  B. 
**  it  was  decreed,  that  A.  (hould  give  fecurity,  is'c.  for  the  money, 
"  if  fhe  died  before  2 1  without  ilTue  ;  and  the  Mafter  of  the  Rolls 
**  who  heard  the  caufe  faid,  the  law  was  now  fettled  accord  ng! 7. 
**  But  there,  the  decree  was  fo  ordered  as  to  ferve  both  contin- 
"  gencies,  viz.  that  upon  her  marriage  before  21  without  confent, 
**  the  money  (hould  go  to  C,  yet  fo  that  if  (lie  died  before  21 
**  without  iflue,  it  (hould  go  to  B.  according  to  the  devife." 

(B)  What  Words   are   fufficient  to   create    a   Re- 
mainder. 

I.  Of  the  Propriety  of  the  Words  made  ufe  of  to  pafs  the 

Remainder. 

T^HE  word  Remainder  is  no  term  of  art,  nor  is  it  necefTary  to  RoH.  Abr. 


create  a  remainder.     For  any  other  words,    fufhcient  to  416. 


1 

(hew  the  intent  of  the  party,  will  create  a  remainder ;  becaufe  '  ^^'ok, 
fuch  eftates  take  their  denomination  of  remainders  more  from  ^low.  -9. 
the  nature  and  manner  of  their  exiftence,  after  they  are  limited,  n^  i57-  b, 
than  from  any  previous  qualityjnherent  in  the  word  remainder  'S9-  »''ol'' 
to  make  them  fuch.  Therefore,  if  a  man  gives  lands  to  A.  for  d,  12:.  b, 
life,  and  that  after  his  death  the  land  (hall  revert  and  defcend  i  J^oii.  Rep, 
to  B.  for  life,  is^c.  this  is  a  good  remainder,  and  may  be  3*9* 
pleaded  as  fuch. 

*  So,  if  lands  be  given  to  one  and  the  heirs  male  of  his  body,  ^o.  Lit. 
and  to  him   and  the  heirs  female  of  his  body,  this  limitation  377.3. 
to  the  heirs  female  is  a  remainder  ;  becaufe  it  is  not   to   take 
place  till  the  eftate  to  the  heirs  male  is  fpent. 

*  So,  if  lands  are  given  to  a  widow,  and  to  the  heirs  of  the  body  Co.  Lit.  26, 
of  her  late  hu(band  on  her  begotten,  this  is  a  remainder  to  the  ^    --°  *• 
heirs  of  the  body  of  the  hulband  ;  becaufe  it  cannot  take  effect 

till  after  the  widow's  death,  who  hath  an  eftate  for  life. 

*  So,  an  eftate  limited  to  A.  for  life,  or  in  tail,   iff  pojl  decejfum  Pbw.  159. 
ejtiSf  or  pro  defeElu  talis  exitus,  to  B.   and  the  heirs  of  his  body,   Moor>pi  54* 
is  good,  though  there  be  not  the  word  remainder.     So,  if  a  leafe  d^T^'r*?* 
be  made  to-^.  for  life,  and  that  after  his  death  B.  (hall  have  the  315^. 
profit,  this  is  a  good  remainder  to  B.'     "  And  in  the  common  Cro.  Eiir. 

■  limitations  of  fettlements  at  this  day,  the  word  remainder  is  '°'74-*' 
'  feldom  ufed." 

*  So,  a  leafe  to  A.  for  life,  and  that  after  his  death  his  children  6  Co.  17.  b. 
fhall  have  it,  is  a  good  remainder.  Raym.  83. 

*  Nay,  though  an  eftate  be  limited  exprefsly  as  a  remainder,  yet,  Cro.  EHr. 
if  it  be  not  fo  in  conftruftion  of  law,  the  word  remainder  7*7.  7^^' 
will  have  no  force  to  make  it  fuch.  As,  where  A.  was  feifed  of  ^^j,  ^^ 
lands  in  fee,  and  he  and  B.  levied  a  fine  to  C.  in  fee,  who  granted  795.  * 

3  A  2  *  and 


Go. Lit.  299. 
Raym.  i^jz. 


CrcEIiz. 
a  1 6. 

Leon.  21?. 
Co.  15V 

3  Leon.  195. 
bwinb.  123. 
God.  Abr. 

a  Roll.  ^br. 

415- 

I  Bui  dr. 
193. 

Bro  321. 
Co.  Lie.  45. 
Plow.  198. 
Moor, 

pl.44Ir 


Mod.  19?. 

520.  contr. 

•vide  I  Leon. 

195. 

1  And.  259. 

Hob.  ■^15. 
Hutt  87. 
Windfmore 
V.  Hohart. 
(a)  But  had 
it  been  af- 
Cercained  by 
a  ciaijfey/(f- 
tejffvefcut 
ntmir.untur 
in  charta,  it 
had  been 
good,     Leon. 
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and  rendei'ed  to  B.  in  tail,  rendering  rent,  and  if  B.  died  without 
iflue,  tenementa  prad.  integre  remanerent  to  A.  and  his  heirs  ;  B. 
fuffered  a  common  recovery  j  and  A.  diftrained  for  his  rent : 
this  was  adjudged  a  reverfion,  and  as  fuch  the  rent  pafled  with 
it  to  A..^  and  was  chargeable  upon  the  land  in  whofe  hands  fo- 
ever  it  came,  by  virtue  of  a  contra£l  which  cannot  be  deftroyed 
by  the  recovery. 

♦  But  here  it  may  be  proper  to  take  notice  of  a  fet  of  words 
fometimes  ufed  in  leafes  for  years,  whic]\  are  fo  far  a  part  of  the 
limitation  and  defcription  of  the  firit  intereft,  that  they  cannot 
again  be  made  ufe  of  to  pafs  any  further  intereft  in  the  fame 
land.     As,  if  one  make  a  leafe  to  A.  for  eighty  years,  if  he  fo 
long  live,  and  if  he  happen  to  die  within  the  faid  term,  then  the 
lands  for  the  rejidiie  of  the  faid  term,  or  for  fo  many  years  as  fhall 
be  then  remaining  of  the  faid  term^  to  go  over'  to  another  ;   this  li- 
mitation over  is  void  -,  becaufe  the  time,  or  term,  of  eighty  years 
was  not  abfolute  to  ^.,  but  v/as  determinable  upon  his  death, 
and  by  his  death  the  whole   term  is  at  an  end  •,  as  if  a  leafe 
hud  been  made  to  him  barely  for  his  life,  and  then  to  limit 
the  refidue  of  a  term,    when  nothing  thereof  remains,  is  re- 
pugnant and  void.     But  fome  opinions  incline,  that  a  devife  in 
fuch  a  manner  would  be  good,  by  reafon  of  the  intent  of  the 
party  and  the  equivocal  fignification  of  the  word  /^r;;,'//wj-,  which 
may,  though  not  ftri£tly,  Ggnify  alfo  the  time  or  fpace  of  eighty 
years,  as  well  as  the  eftate  or  intereft  for  eighty  years  determin- 
able as  afurefaid.     But  now,  if  a  leafe  be  made  to  Aj..  for  eighty 
years,  if  he  fo  long  live,  and  if  he  die  within  the  faid  term, 
then  the  land  to  go  over  to  another  for  the  refidue  of  the  eighty  years ^ 
this  is  a  good  remainder;  becaufe,  though  the  term  or  intereft 
be  determined,  yet  the  land,  and  part  of  the  years,  ftill  remain- 
ing, thofe  years  may  be  m.ade  the  meafure  of  the  fucceeding  in- 
tereft, as  any  other  number  of  years  may  be.' 
J.  S.  feiled  of  lands  in  fee  by  indenture  deraifes  them  to  A.  for 
fe,  habendum  to  the   faid  A.,  B.,  C,  and  D.,  his  three  fons,  for 
leir  lives  and  the  life  of  the  furvivor  of  them  fuccelTively  :  after 
e  death  of  A.  it  was  adjudged  in  this  cafe,  lirft,  that  if  the  fons 
ould  take,  it  muft  be  by  way  of  remainder,  they  not  being  par- 
es to  the  deed,  and  then  it  muft  be  as  joint-tenants,  which  could 
ot  be  by  reafon  of  the  wovd/i/eeefve.     Secondly,  that  they  could 
not  take  in  fucceffion,  for  the  {a)  uiicertainty  whofe  eftate  or  in- 
tereft was  to  commence  firft. 

246.     Godb.  220. 


2.  Of  the  Defcription  or  Defignation  of  the  Perfon  who  is  to 
f*  take  the  Remainder. 

"    A  ^  *°  *^^  defcription  or  defignation  of  the  perfon  who  is  to 
*'  take  the  remainder,  fo  far  as  it  fails  within  the  names  of 

"  purchafe  allowed  of  by  law,  I  ftiall  not  here  enter  into  it,  that 
«  being  equally  applicable  to  poffeffions  as  well  as  remainders. 

«*  All 
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'*  All  that  feems  here  proper  to  come  under  confideration  is,  how 
•*  far  a  limitation  in  remainder  to  a  man's  own  right  heirs,  or  the 
'*  heirs  male  or  female  of  his  own  body,  or  to  the  rigi;t  heirs  of 
**  another  perfon,  fhall  be  good  as  a  remainder,  and  how  far  not. 
**  As  to  the  limitation  to  a  man's  own  right  heirs,  or  the  heirs 
**  male  or  female  of  his  own  body,  this  is  void,  becaufe,  fay  the  Co.  Lltuiz 
**  books,  no  one  can  make  his  own  right  heir  a  purchafer  either  of 
'*  a  fee-fimple  or  a  fee-tail,  without  departing  with  the  whole 
•'  eftate.  But  this  being  a  reafon  that  carries  little  fatisfa£lion  or 
"  inftru6lion  with  it,  we  muft  therefore  feek  higher,  and  endea- 
*'  vour  to  fetch  the  reafon  of  it  from  the  old  conltitution  whereon 
"  all  our  law  feems  to  be  founded,  that  is,  from  the  nature  of  the 
"  feudal  tenure,  and  the  relation  that  was  at  firft  eftablifhed  be- 
"  twixt  the-  lord  and  his  tenant.  And  then  clearly  the  reafon 
*'  feems  to  be  this  :  when  donations  came  to  be  made  to  the  feu- 
*'  dary  and  his  heirs,  or  heirs  male,  or  heirs  female  of  his  body, 
"  under  certain  duties  and  fervices,  thefe  words,  "  heirs,  &c." 
*'  being  words  of  limitation,  and  appropriated  to  meafure  out  the 
**  length  or  continuance  of  the  eftate  intended  to  be  given,  and  of 
"  the  prefent  tenant  only,  the  lord  could  have  notice  how  far  he 
*'  would  be  capable  of  performing  the  fervices,  but  not  of  the 
*'  heirs,  or  heirs  male  or  female,  &c.  who  were  not  then  /'«  ejpy 
*'  and  yet  were  to  be  liable  to  the  fame  fervices,  when  they  came 
**  into  the  tenancy :  therefore  the  lord  was  to  have  the  tuition  and 
•*  education  of  fuch  heirs,  ^'c.  in  cafe  they  happened  by  reafon 
**  of  their  minority  to  be  incapable  of  performing  the  fervices,  » 
*'  that  fo  he  might  by  his  care  and  difcipline  fecure  to  himfelf 
*'  tenants  always  capable  thereof,,  either  in  their  own  perfons,  if 
*'  they  happened  to  be  males,  or  by  proper  marriages  with  his 
**  tenants,  if  they  proved  to  be  females.  And  this  was  the  more 
**  reafonable,  becaufe  he  gave  the  tenancy  to  the  heirs,  or  heirs 
*'  male,  or  heirs  female,  ^c.  as  well  as  to  the  tenant  himfelf ;  and 
*'  all  who  came  under  that  defcription  were  equally  in  his  view, 
*<  and  within  the  words  of  his  gift.  But  now,  if  the  tenant  might  . 
*'  have  broken  through  this  provifion  of  his  lord,  and  have  given 
**  the  tenancy  to  his  heirs,  isfc:  by  his  own  immediate  gift,  then 
**  all  thefe  ends  of  the  tenure  had  been  fruftrated  and  defeated  ; 
'*  for  they  coming  to  the  tenancy,  not  by  the  donation  of  the 
*•  lord,  but  by  the  difpofition  of  the  tenant,  though  they  would 
"  have  been  ftill  liable  to  the  naked  fervices,  yet  the  lord  had  loft 
"  the  advantages  of  wardfliip,  marriages,  isfc.  which  were  annexed 
*•  only  to  thofe  who  came  in  upon  the  terms  of  his  own  donation 
**  by  defcent ;  and  fince  they,  as  heirs,  were  equally  included  in 
•'  the  firft  donation,  and  upon  the  death  of  their  anceftor  were  to 
"  come  in,  in  virtue  thereof,  therefore  the  law  conftrues  fuch  gift 
"  or  difpofition  of  the  tenant,  whether  in  poffeihon  or  remaipder,  to 
**  be  totally  void  ;  either  for  that  then  it"carae  too  late,  the  tenancy 
*<  being  vefted  in  them  immediately  upon  their  anceftor's  death, 
«  and  therefore  it  was  frultlefs  to  give  them  what  they  had  al- 
*<  ready;  or  to  prevent  the  mifchiefs  that  might  accrue  to  the 
<<  lord  by  fettling  ia  fuch  tenants,  as  for  the  prefent  might  not  be 

3  A  3  "  capable 
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4  Inft.   109, 

J  10,  Gfc 

Co.  Lit  76. 

7S. 

6  Co.  78. 

Vlowd.  82. 


Dyer.  pi.  20. 
Moor,  7JO. 


iSemaintjer  ann  Bettettton. 

»*•  capable  of  doing  the  fervices,  and  for  want  of  a  proper  educa- 
«'  tion  under  the  lord,  would  never  after  be  qualified  for  them. 
«<  And  this  feems  to  be  the  true  reafon  of  that  fo  often  decania* 
"  turn  in  our  books,  that  a  man  cannot  make  his  own  right  heir, 
•*  or  heir  male,  or  female,  a  purchafer,  without  departing  with  the 
•<  whole  fee.  And  therefore  when  the  tenants  found  that  this 
<«  would  not  do  to  defeat  the  lord  of  the  wardfhip  and  marriage 
<'  of  their  heirs,  they  then  found  out  the  way  of  making  feofF- 
«*  ments  and  other  difpofitions  to  their  eldeft  fon  apparent  by  name 
"  in  their  lifetime,  and  then,  though  they  died  leaving  him  a 
*'  minor,  and  not  capable  of  the  fervices,  yet  the  lord  loft  the 
<<  advantages  of  wardfhip,  marriage,  ^c.  But  to  meet  with  this 
"  devile,  and  others  of  the  like  kind,  the  ftatute  of  Marlb.  c.  6. 
"  and  other  fubftquent  ftatutes  were  made,  which  have  fccured 
*<  the  lords  againft  all  the  evafions  of  their  tenants  to  defeat  them 
*'  of  the  advantages  of  their  feignory." 

*  Therefore,  if  a  man  makes  a  leafc  for  life,  or  a  gift  in  tail  by 

*  deed,  remainder  to  another  for  life  or  in  tail,  remainder  to  him- 

*  felf  and  his  heirs,  or  to  his  own  right  heirs  only,  this  remainder 

*  to  himfelf  or  to  his  heirs  is  void,  becaufe  the  fee  continued  ftill  in 

*  him,  and  then  he  cannot  give  himfelf  what  he  had  before,  and 

*  he  cannot  give  to  his  heirs  as  fuch  what  the  law  gives  them 

*  by  a  prior  right  to  veil  at  the  fame  time  with  his  difpofition  to 

*  them.' 
So  that  if  one  levies  a  fine  to  the  ufc  of  his  wife  for  life,  the 

remainder  to  the  ufe  of  his  elded  fon,  and  the  heirs  male  of  hi$ 
body,  ar)d  for  want  of  fuch  iflue,  to  the  ufe  of  his  own  ri,ght  heir, 
this  limitation  to  the  ufe  of  his  right  heir  is  merely  void,  and  he 
hath  a  reverfion  and  not  a  remainder  in  him. 

"  So,  where  A.  by  indenture  gave  lands  to  B.  for  life,  remain- 
*'  der  to  the  heirs  male  of  the  body  of  A.^  remainder  to 
"  his  own  right  heirs;  A.  died,  leaving  two  fons ;  the  eldeft 
"  had  iflue  a  daughter,  and  died ;  it  was  adjudged  for  the 
"  daughter  againft  the  uncle;  either,  becaufe  the  eftate  to  the  heirs 
"  male  was  void,  the  fee  being  caft  upon  him  by  the  death  of  the 
«'  anceftor,  in  virtue  of  the  firrt  donation  ;  or,  becaufe,  admitting 
"  it  to  be  good,  then  it  was  vefted  in  the  eldeft  fon  by  purchafe, 
"  being  the  firft  taker,  and  confequently  ceafed  upon  his  dying 
*«  without  iflue  male,  and  then  the  daughter  is  heir  of  the  fee- 
**  fimple."     '  But,  if  a  man  makes  a  feoffment  in  fee  to  the  ufc 

*  of  himfelf  for  life,  remainder  to  the  heirs  male  of  his  own  body, 

*  this  is  a  good  eftate-tail  executed  in  himfelf,  for  the  law  con- 

*  joins  his  eftate  for  life  and  the  remainder  to  the  heirs  male  of 

*  his  body,  to  prevent  that  remainder's  being  loft  by  forfeiture  or 
«  determination  of  the  particular  eftate  before  it  can  veft,  and  the 

*  limitation  is  good  by  way  of  ufe,  becaufe  it  is  {a)  raifed  out  of  the 
«  eftate  of  the  feofl'ees,  as  if  they  had  given  it  to  him  in  fuch  manner. 

male  on  the  body  of  liis  fccond  wife,  he  tal^es  an  eftate  for  life  by  implication,  and  fo  it  is  an  eftate. 
tail  executed  in  himfelf.  Fybus  v.  Mitfoid,  Vent.  372.  a  Lev.  75.  Rayni.  zx8.  Mod.  98, 
laa.  159.     3  Keb.  229.  S.  C.  adjudged.  [In  a  fubfequent  cafe,  where  the  ufe  was  limited  to  the 

grantor  himfelf  for  90  year*,  remainder  to  the  ufe  of  the  trufteea  for  25  years,  remainder  to  (the  ufe  of) 
tk*  ban  malt  of  hit  own  body,  rcnaaindcr  to  bis  own  jfight  beira  9  the  court  held  the  limitaiioi*  to  the 

btir» 


Leon.  iSi. 
Woor,  284. 

And.  2S's. 

Fenwick  v. 
JMitfoid. 


Dy.  136. 

Grafwold's 
cafe. 

Hob.  30. 
2  Ko.l.  Abr. 

415-  Pl-  I- 
Co.  Lite, 
aa.  b. 
Bendl.  40. 
a  Leon.  25. 

2  Mid.  209. 

jventr.378. 

3  Roll.  Rep. 
239.  ctntra 
fer  Co.  ar- 
guendo. 
Co.  Litt.2x. 
Bendl.  49. 
Hob.  30. 
(a)  So,  if 
one  cove- 
nants to 
iland  feifed 
to  the  ufe  of 
his  heirs 
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inrj  male  of  the  body  to  be  void,  becaufe  there  was  no  preceding  freehold  limited  to  fupport  it,  and  that  it 
fliould  not  be  implied  contrary  to  the  intent  of  the  conveyance  j  that  there  theeftate  tookcffedl  bv  tranfmu- 
tation  of  pofleflion  out  of  the  feifin  of  the  truftees,  and  not  like  Fenwick  (fliouId  be  Pybus)  and  Mir- 
ford's  cafe,  where  the  owner  covenanted  to  ftand  feifed  to  the  ufe  of  the  heir*  of  his  body.  And  Powell 
].  held,  that  even  in  that  cafe,  if  there  hid  been  an  exfrej's  ejiate  limited  to  the  co-venantir,  it  had  been 
UifFerent.  Adams  v.  Savage,  i  Salk.  679.  2  Ld.  Raym.  854.  6  Mod.  i  -i^..  S.  C.  So,  where  yj.  by 
marriage  fettlement  conveyed  certain  lands  to  the  ufe  of  himfelf  for  99  years,  if  he  fo  long  liveH  and 
after  to  the  ufe  of  truftces  for  zoo  years,  remainder  to  the  ufe  of  the  heirs  mjle  of  his  own  body,  re- 
mainder to  his  own  right  heirs;  upon  a  cafe  referred  to  the  judges  of  C.  B.  from  the  court  of  Chancery, 
they  held  the  limitation  to  the  heirsmale  of  the  body  '.■(A.  void,  no  freehold  being  limited  to  any  per- 
fon  precedent  to  that  eftatc ;  and  that  no  eftate  of  freehi)U  craild  refuh  to  A.  for  his  life  hy,  implication  • 
becaufe  another  eftate,  -vin.  for  99  yeari  i»,  &c.  was  exprefsly  limited  to  him,  which  would  be  incoii- 
iiftent  with  a  freehold  by  implication.     Rawiey  v.  Holland,  Vin.  Abr.  tit.  ♦<  Ufes,"  F.  pi,  ii.l 

*  So,  if  a  man  makes  a  feofFment  In  fee  to  the  ufe  of  J.  for  Cro.  ejJz. 

*  life,  or  in  tail,  remainder  to  the  ufe  of -5.  for  life,  or  in  tail,  re-  3^i- 

*  mainder  to  the  ufe  of  himfelf  and  his  heirs,  or  to  the  ufe  of  his  LMn'  \\}^^ 

*  own  right  heirs,  yet  the  ufe  being  of  tlie  fame  nature  with  the  zCo.  91,  * 

*  land,  comes  back  to  him  in  the  fame  manner  as  that  would  have  Moor,  284. 

*  done,  and  then  having  onlydifpofed  of  part  of  the  eftate,  the  ufe  ct^Litt. 

*  returns,  and  brings  with  it  the  land  for  the  refidue  of  the  eftate  22.  b. 
'  undifpofed  of,  as  if  it  had  never  been  out  of  him,  and,  confe- 

*  quently,  fuch  refidue  fliail  go  to  the  heirs  by  defcent,  and  not 

*  yeft  in  them  by  purchafe.'  "  And  therefore  a  leafe  for  1000 
•*  years  made  by  the  feoffor  was  holden  good  againft  the  heir, 
*'  becaufe  it  took  effecSl  out  of  the  reverfion,  which  the  ufe  brought 
**  back  to  the  feoffor  himfelf." 

*  So,  where  one  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  Co.  1^0. 

'  for  years,  remainder  to  the  ufe  of  A.  his  fon  and  heir  apparent,  ^'^'^"-  ^^^' 

*  and  the  heirs  male  of  his  body  begotten,  remainder  to  the  ufe  of  pLh^,!' 

'  the  right  heirs  of  the  feoffor  for  ever,  and  after  A.  died,  leaving  Moor,  720. 

*  two  daughters  only,  and  then   the  feoffor  conveyed  the  fame  ^''""  ^^'^* 

*  lands  to  another  of  his  fons  in  fee;  it  was  adjudged  a  good  con- 

*  veyance,  and  that  the  daughters  of  the  eldeft  fon,  though  they 
'  were  heirs  at  law,  took  nothing  by  purchafe,  for  the  eldeft  fon 

*  dying  without  iffuc  male  in  the  lifetime  of  the  feoffor,  if  the  laft 
'  remainder  could  have  taken  effe6l  at  all,  it  ought  then  to  have 
'  fo  done,  becaufe  the  leafe  for  years  was  not  fufficient  to  fupport 

*  it  till  it  came  in  ejje  afterwards,  for  then  there  would  have  wanted 
'  a  tenant  of  the  freehold  in  the  mean  time ;  and  upon  the  death 

*  of  A.  it  could  not  take  effe£l,  becaufe  his  father  was  then  living, 

*  and  could  have  no  heir  during  his  life  j  and  therefore  the  re- 

*  mainder  was  void,  and  the  whole  eftate  revefted  in  himfelf,  by 

*  the  refulting  of  the  ufe  in  the  fame  manner  as  if  the  limitation 

*  had  been  at  common  law  without  any  ufe. 

'  So,  where  the  hufband  was  fole  feifed  in  fee,   and  a  ftranger  Dyer,  237. 

*  levied  a  fine  to  the  huftiand  and  wife,  and  the  heirs  of  the  huf-  pM'i9«a. 
'  band,  and  they  rendered  to  the  conufor  for  life  of  the  huft^and,   .,^    ' 

*  remainder  to  D.  for  life,  remainder  to  the  right  heirs  of  the  Leon.  10a. 

*  huftjand,  the  hufband  died,  and  then  D,  died  ;  by  the  opinion 

*  of  the  court  of  wards  and  the  three  chiefs,  it  was  held  to  be  no 
«  remainder  to  the  hufband,  but  his  ancient  reverfion,  becaufe  the 

*  huftjand  cannot  limit  a  remainder  to  his  right  heirs  where  the 

*  fee  was  never  out  of  him,  and  therefore  the  intercft  of  the  wife  * 

3  A  4  *  wa8 
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«  was  not  gone  by  her  joining  in  the  grant  nnd  render,  but  that 
*  ftie  (iiould  have  it  during  her  life  againft  the  heir  of  the  huf- 
'  band.' 

*'  And  there  a  cafe  is  cited,  where  fuch  fine  calling  it  a  re- 
"  mainder  was  not  received  :  for  if  it  were,  this  would  be  an  eafy 
««  evafion  to  dex^eat  the  lord  of  wardship,  marriage,  i^c.  of  the 
*'  heir,  though  his  anceftor  always  continued  feifed  of  the  ancient 
*'  fee  till  his  death,  and  the  fame  by  priority  of  right- attached  iii. 
"  his  heir  immediately  upon  his  death,  as  included  within  the 
"  words  of  the  firft  donation. 
4  Br.  6.  -^  If  a  man  had  made  a  feofFment  in  fee  before  the  ftatutc  of 

^1.  §3-  <t  ufes,  to  the  ufe  of  himfelf  for  life,  remainder  to  j4.  in  tail,  re- 

*'  mainder  to  the  right  heirs  of  the  feoffor,  and  died,  and  then  ^. 
"  died  without  ilTue,  the  heirs  of  the  feoffor  being  within  age,  he 
<*  fliould  be  in  ward  for  the  ufe  coming  to  the   feoffor  in  lieu  of 
*'  the   land,  for  fo  much  as  was  not  difpofed  of  ihall  be  of  the 
^'  fame  natnre  with  the  land  itfelf,  and  then  fuch  a  remainder  of 
**  lands  in  poffeffion  had  been  void,  becaufe  it  veiled  in  the  heir 
**  by  defcent  in  virtue  of  the  firft  donation,  which  was  the  elder 
"  title.     And  fo   it  fliall  be,  where   it  is  limited  by  way  of  ufe, 
Py.  T7i.       *'  But,  where  a  man  makes  a  feoffment  in  fee  upon  condition  to 
pi.  II.  237.    ((  re-enfeoff  him,  and  the  feoffee  gives  it  to  the  feoffor  for  life, 
JLro.^Tac.  40.  *'  remainder  to  another  in  tail,  remainder  to  the  right  heirs  of  the 
a  Co.  92.      "  feoffor  ;  there,  in  fuch  cafe,  his  heir  ihall  not  be  in  ward  by  the 
9 Co.  u6.     ((  common  law,  becaufe,  though  he  is  in  by  defcent,  and  not  by 
'    *  *'  purchafe,  as  fliall  appear  hereafter,  yet,  he  is  not  in  of  the  old 

*'  reverfion;  for  both  the  fee  and  the  ufe  of  it  were  out  of  the 
*'  feoffor,  being  made  to  a  fpecial  intent,  and  therefore  he  takes  it 
**  by  defcent  as  a  remainder,  for  this  fhuts  out  the  lord  from  the 
*'  wardfliip,  l3^c.  becaufe  the  intervening  remainder  upon  the 
*'  death  of  the  feoffor  is  not  held  immediately  of  the  lord,  and  fo 
**  his  anceftor  died  not  feifed  of  the  fee  within  the  tenure  of  the 
*'  lord  ;  as  in  the  other  cafe  of  the  reverfion  he  did  •,  for  that  was 
**  held  immediately  of  the  lord,  though  he  could  not  have  the 
**  fruit  of  it  till  the  determination  of  the  intermediate  eftate.  But 
**  in  the  other  cafe,  if  the  remainder-man  in  tail  had  died  without 
**  iffue,  living  the  feoffor,  then  clearly  upon  his  death,  his  heir 
**  would  be  in  ward,  becaufe  his  anceftor  died  feifed  within  the 
*'  homage  and  fee  of  his  lord.  But  this  point  of  the  wardfliip  be- 
"  longs  to  another  head,  and  therefore  no  further  occafion  to 
"  explain  it  here, 
Co.  Uu.  **  If  one  makes  a  feoftment  in  fee  to  the  ufe  of  himfelf  for  life, 

rhr".  362  "  °^  ^"  ^^^'»  remainder  to  the  ufe  of  the  feoffee,  yet  the  feoffee 
I  pp.  137.  "  ^lath  no  reverfion,  but  it  is  in  nature  of  a  remainder,  although 
"  the  eftate  of  the  feoffor  is  executed  by  the  ftatute,  and  the 
"  feoffee  is  in  by  the  common  law,  which  concurring  with  the 
"  ftatute  law  fiiall  be  preferred,  fince  that  can  give  him  no  more 
**  than  what  he  has  already  by  the  common  law.  And  the  reafon 
«'  why  this  is  a  remainder  feems  to  be,  becaufe  the  eftate  firft  mov- 
^*  ing  from  the  feoffor,  the  ufe  immediately  refulted  back  to  him 
<♦  in  fee,  and  then,  when  he  limits  that  ufe  to  himfelf  for  life  or  in 

5  **  tail 
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«'  tail  only,  with  remainder  to  the  ufe  of  the  feoffee,  though  this 
"  cannot  give  hitn  what  he  has  aheady,  yet  it  may  well  ferve  to 
*<  declare  in  what  manner  he  fhall  have  it ;  and  the  ufe  being 
*'  limited  in  remainder,  fo  fliall  be  the  eftate,  which  takes  it  fup- 
*'  ported  under  fuch  limitations. 

''  One  makes  a  leafe  for  years,  rendering  rent,  and  after  by  will  2  Leon.  33. 
**  devifes  a  further  term  to  the  leflee  rendering  the  fame  rent,  and  Machdi  v. 
*'  devifes  over  the  inheritance  to  a  ftranger.     The  queftion  was,  ^""'°°'' 
*'  if  this  (hould  pafs  to  the  ftranger  as  a  remainder,  or  a  reverfion; 
*'  becaufe  the  term  and  inheritance  being  both  devifed  by  will, 
'*  which  could  not  take  efFe6l  till  the  devifor's  death,   he  could 
*'  have  no  remainder  of  that  new  term,  and  confequently  could 
**  not  devife  fuch  reverfion  to  another.     But  yet  by  the  better 
**  opinion,  this  Ihould  be  a  reverfion,  becaufe  the  rent  would  not 
**  be  incident  to  it  as  a  remainder  j  and  in  v/ills,  the  intent  of  the 
"  party  is  principally  to  be  regarded.     Sed  qii.  becaufe  the  rent 
*'  may  well  go  to  the  executors  of  the  teftator. 

**  A  copyholder  furrenders  to  the  ufe  oiA.  for  life,  and  after  to  1  Leon.  ic*. 

*'  the  ufe  of  the  right  heirs  of  the  copyholder;   and  at  another  p'j^""^* 

**  time  he  furrenders  the  faid  reverfion  to  the  ufe  of  B.  in  fee,  and  suppiem.  to 

"  dies  -,  and  then  A.  diesj   and  the  heir  of  the  copyholder  enters.  Co.Copyb. 

^^  And  by  Coke,  he  may  ;  for  the  land  remains  in  the  lord  till  his  ^     . 

*'  death,  and  then  his  heirs  (hall  be  in  by  purchafe,  and  not  by  375'. 

**  defcent  j  and  if  fo,  he  had  nothing  in  him  to  make  a  furrender  Cro.ElIz. 

*'  of.     And  he  faid,  the  difference  was  between  this  cafe  and  ]^    '^'^*' 
,  Leon.  1 02. 

*'  where  the  furrender  is,  to  the  ufe  of  himfelf  for  life,  remainder  400.2-?. 
**  to  another  in  tail,  ^c.y  remainder  to  his  own  right  heirs,  [(<»)  This 
«  there,  his  heirs  (hall  have  it  by  defcent.  Sed  quere  of  this  ^^^^^^^ 
**  cafe  (fl),  for  it  appears  by  the  books,"   '  that  if  a  copyholder  Cokeis 

*  furrenders  to  the  ufe  of  his  laft  will,  and  devifes  to  A.  for  life,  queiHoncd 
'  remainder  to  B.  in  tail,  or  furrenders  to  the  ufe  of  himfelf  for  thorbliis 
«  life,  remainder  to  the  ufe  of  A.  for  life,  remainder  to  the  ufe  of  Law  of 

*  his  will,  in  thefe  cafes  the  reverfion  is  fo  in  the  copyholder,  that  Tenures 

*  he  may  in  his  life  furrender  to  the  ufe  of  any  other ;  fo  that  all  and^aiJo  by 

*  who  come  in  upon  fuch  furrenders  are  in  by  the  copyholder,  not  Mr,  Fear  ^Cj 

*  by  the  lord,  for  that  nothing  remains  in  the  lord,  but  fo  much  as  (^'on^'ngei': 

*  is  not  difpofed  of  remains  in  the  copyholder  as  ftrongly  as  if  it  ge.  ^thed.) 
<  had  been  limited  to  him  :'  *'  And  that  in  thefe  cafes  the  heir  It  has  in- 
*'  may  enter  before  or  without  admittance  :  and  it  is  likened  to  a  ^^^^  ''"'V 

r      re-  •        r  1  r         ri-in-ii  •  \  i\        !•  recognized 

♦*  feoffment  m  fee  to  the  uie  01  his  laic  will,  notwithltanding  ;„  the  cafe 

*'  which  he  may  difpofe  thereof  in  his  lifetime:    And  it  is  alio  cfRo<;v. 

"  agreed,  that  a  furrender  to  the  ufe  of  the  right  heirs  of  J.  S.  *^."'^^>_' 

°,       .',,....  ,  .    r  °  /•         *'  ilermRep, 

**  who  IS  then  living  is  void,  or  to  an  intant  en  ventre  ja  mere,  or  634.;  but, 

♦*  to  the  ufe  of  one  after  his  death,  becaufe  the  freehold  cannot  a»  "t  is  now 

♦'  expetl.     And  yet  in  thefe  cafes,  if  the  eflate  might  continue  in  t^e  furren" 

**  the  lord  in  the  mean  time,  they  might  be  good  ;  and  Coke  agrees  derorot  a 

**  in  the  principal  cafe,  that  if  the  anceftor  had  taken  an  eftate  for  copyhold 

*'  life,  his  heirs  fliould  have  it  by  defcent,  and  not  by  purchafe ;  ^t'^^^e  j^_ 

**  therefore  it  feems  to  be  the  fame  where  the  law  gives  him  an  mitation  is 

**  eftate  for  life,  as  in  this  c^fe  it  does,  till  the  future  ufe  cpmes  '"  "'^  ^^y^^ 

'  .^   ■      eftate,  (fee 

.    "*  Roe  V.  Grit-. 
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in  ejfey  and  then  the  heir  cannot  have  it  by  purchafe;  and  confc- 
quently  the  anceftor's  furrenders  to  the  ufe  of  a  ftranger  good. 


1951.  Smith  (( 
V.  Trigg,  ^^ 
jStr.487. 

V.  Cunningham,  a  Bl.  Rep.  1046.);  it  flwuld  feem,  that  the  above  cafe  of  Allen  v.  Palmer,  U 
(notw.thtlanding  its  recognition  in  that  of  Roe  r.  Qujrtley)  not  now  law.  See  Watkins's  Gilb. 
Trm.456.     Co.  Copyh.  97.     Suppl.  3.  13.  15.  75-     ^ro.  Ja.  376.] 


Hob.  30. 
10  Co.  41. 
Vent.  372. 


Salk.  241 

pi.  a. 
Com.  72. 
pi.  45 


<  If  a  man  feifed  of  lands  in  fee  by  his  will  in  writing  devifcs 
'  them  to  one  for  life  or  in  tail,  remainder  to  his  own  right  heirs, 

*  this  is  void  as  a  remainder,  and  the  heir  fliall  be  in  of  the  old 

*  reverfion  by  defcent,  becaufe  immediately  upon  the  death  of  the 

*  anceftor  the  eflate  defcends  to  the  right  heir,  and  fo  prevents  him 
'  from  taking  by  the  difpofition  of  the  will.' 

So,  if  a  man  devifes  land  to  his  heir  at  law,  paying  a  fum  of 
money  or  an  annual  rent,  yet  the  heir,  notwithftanding  fuch  in- 
cumbrance or  charge,  takes  by  defcent,  and  not  by  purchafe. 


Clark  V.  Smith,  S"  --yide  title  Defcent. 


Salk.  242. 

pi.  3. 

•i  Ld.  Raym. 

S29. 

Com.  123. 

fl.86. 

Redding  V. 

Royfton. 

4  Mod.  580. 
Garth.  272. 
Ld.  Rayoa. 

33'   . 
Tipping  V. 

CoiTins ;  et 

1/fJe  Preced. 

Chan.  435. 

5.  C.  cited. 


Xq.  Rep.20. 
Preced. 
Chan.  33S. 
Eure  V. 
Howard. 


But,  where  the  eftate  devifed  is  altered  in  quantity  or  quality, 
there,  the  devifee,  though  heir  at  law,  takes  by  purchafe ;  as, 
where  A.  feifed  in  fee  of  lands,  hath  iflue  B.  and  C.  his  daughters, 
B.  hath  iiTue  D.  and  dies;  A.  devifes  his  lands  to  D.  in  fee ;  D. 
dies  without  iflue ;  his  heir  of  the  part  of  his  father  fhall  take  the 
whole  by  purchafe,  and  not  any  part  by  defcent. 

^.,  in  confideration  of  a  marriage  intended  between  him  and  B. 
and  of  a  marriage  portion,  made  a  feoffment  in  fee  to  the  ufe  of 
himfelf  and  his  heirs  till  the  marriage,  and  after  to  B.  for  life, 
then  to  truftees  and  their  heirs  during  the  life  of  >/.,  to  fupport 
contingent  remainders,  then  to  the  firft,  fecond,  and  other  fons 
of  his  body  in  tail  male,  then  to  the  heirs  male  he  {hould  have  by 
any  other  wife,  and  for  want  of  fuch  iffue  to  the  heirs  of  the  body 
oi A.y  with  remainder  to  his  own  right  heirs;  the  marriage  takes 
effe£l:,  and  they  have  illue  only  a  daughter;  then  A.  levies  a  fine 
to  the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for  life,  re- 
mainder to  C>.  in  fee  with  warranty  ;  and  the  queftion  was,  What 
eftate  was  vefted  in  A.  by  the  firft  deed,  viz.  "Whether  the  heirs  of 
the  body  (hould  take  by  purchafe  or  defcent  ?  For  if  by  purchafe, 
then  the  fine  levied  afterwards  was  no  bar  to  them.  And  the 
court  was  of  opinioo,  that  they  muft  take  by  purchafe,  becaufe 
where  the  anceftor  has  no  eftate  for  life,  as  in  this  cafe  he  has  nof, 
they  cannot  be  words  of  limitation  ;  and  here  the  eftate  is  ex- 
prefsly  limited  to  truftees  and  their  heirs  during  his  life ;  and 
though  a  man  cannot  make  his  own  right  heirs  purchafers  by  the 
name  of  heirs,  either  in  a  conveyance  by  way  of  ufe,  or  by  his  laft 
will,  yet  he  may  make  them  fo  of  an  eftaie-tail,  which  is  a  new- 
created  eftate,  different  from  what  the  law  makes. 

A  fettlement  was  made  by  A.  to  the  ufe  of  himfelf  for  fifty-nine 
years,  if  he  fliould  fo  long  live,  remainder  to  truftees  and  their 
heirs  during  his  life  to  fupport  contingent  remainders,  remainder 
to  B.  his  fon  for  ninety-nine  years,  if  he  fhould  fo  long  live,  re- 
mainder to  truftees  and  their  heirs  during  his  life  to  fupport  con- 
tingent 
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tingent  remainders,  remainder  to  the  firft  and  other  fons  of  B.  in 
tail  male  fuccefliv«y,  with  other  remainders  over,  remainder  to 
the  right  heirs  of  A.  Then  y^.  by  will  devifes  all  his  lands  in 
pofledion,  reverfion,  or  remainder  to  truftees  and  their  heirs,  in 
truft  by  fale  or  mortgage  to  raife  money  for  payment  of  his  debts 
and  legacies :  and  if  this  limitation  to  his  own  right  heirs  vefted, 
the  reverfion  in  fee  in  himfelf,  fo  as  to  be  fubjedl  to  his  dlfpofition, 
or  if  the  heirs  were  to  take  by  purchafe,  was  the  queftion  ;  all  the 
intermediate  remainders  being  determined.  And  it  was  argued 
upon  the  reafon  of  the  above  cafe  of  Tipping  and  Coffws^  that  the 
heirs  mud  take  by  purchafe,  becaufe  he  had  only  an  eftate  for 
years,  and  the  freehold  during  his  life  was  exprefsly  limited  to 
truftees  and  their  heirs,  and  therefore  againft  his  own  exprefs  li- 
mitation he  {hould  have  no  refulting  ufe  or  eftate  for  life.  But  on 
the  other  fide  it  was  argued,  that  the  rtafonofthe  refulting  eftate 
for  life  was,  becufc  it  might  pofllbly  liappcn  that  all  the  interme- 
diate eftates  might  determine  before  the  death  oi  A.^  as  by  his  and 
the  truftees  joining  in  a  feoffment,  ^r.,  which  would  be  a  for- 
feiture of  their  eftates,  ^r.,  and  therefore  of  neceflity  he  muft 
have  a  refulting  ufe  for  his  life :  And  my  Lord  Chancellour  was 
clear  of  this  opinion,  and  faid  it  was  his  old  reverfion  in  him,  and 
devifable  by  will.  But  note,  this  was  a  remainder  limited  to  his 
own  right  heirs. 

**  It  appears  by  what  has  been  already  faid,"  *  That  wherever  Co.  93. 

*  the  anceftor  takes  an  eftate  for  life,   and  after  in  the  fame  con-  SHeiiyt 

»  veyance  a  remainder  is  limited  mediately  or  immediately  to  his  Moor,  136. 
'  right  heirs,  or  to  the  heirs  male  or  heirs  female  of  his  body,  that  And.  69. 

*  in  fuch  cafe  the  right  heirs  or  heirs   male  or  female,  l^c.  fhall  »"<JtheS.p. 

*  not  be  purchafers,  but  ftiall  take  by  defcent.  numbericfs  cafe» 

*  Therefore  if  a  leafe  be  made  to  A.  for  life,  remainder  to  the  2  Roll.  Abr. 

*  heirs  male  or  heirs  female  of  his  body,  or  to  his  right  heirs,  in  +'^- 

*  this  cafe  the  remainder  is  executed  prefently  in  A.y  and  he  is  j,-^'    ^* 

*  feifed  in  fee  or  in  tail,  according  to  the  refpedtive  limitation.  Raym.  163. 

*  So,  if  one  make  a  leafe  to  A.  for  life,  or  a  feoffment  in  fee  to  Lit.  fed. 

*  the  ufe  of  A.  for  life,  remainder  to  B,  for  life  or  in  tail,  remain-  57^- 

*  der  to  the  right  heirs  of  A.^  or  to  the  heirs  male  or  female   of  ^  rou.  Abr. 

*  the  body  of  A.y  in  this  cafe  the  heirs  or  heirs  male  or  female  of  415. 

*  A.  ftiall  not  be  purchafers,  but  ftiall  take  the  remainder  by 
'  defcent  from  A.,  for  it  was  fo  executed  as  a  remainder  in  A. 

*  that  he  might  give  or  forfeit  it  as  fuch  in  his  lifetime.* 

*'  And  the  reafon  of  thefe  cafes  feems  to  be,  either  the  preju-  [i  Burr. 
»*  dice  that  might  enfue  to  the  lord,  or  to  the  donor,  by  the  lofs  ^'o^J  ^ 
'*  of  wardftiip,  marriage,  fe*r.  if  fuch  heirs  fliould  be  purchafers, 
•*  becaufe  they  then  claiming  nothing  from  their  anceftor  by  here- 
**  ditary  fucceffion,  wowld  not  be  liable  to  the  terms  and  conditions 
•*  affixed  to  the  hereditary  fucceffion  only,  and  then  every  one 
•*  would  make  his  heirs  purchafers ;  or  from  the  prejudice  that 
«*  might  happen  to  the  heirs  themfelves,  by  the  lofs  of  fuch  re- 
«<  mainder,  if  the  anceftor  ftiould  do  any  thing  to  forfeit  or  deter- 
•*  mine  his  eftate  for  life  after  the  determination  of  the  interme- 

•*  diatc 
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diate  eftate ;  for  they  not  being  capable  of  taking  fuch  remain^ 
der  when  the  preceding  eftates  ended,  they  could  never  after 
lay  claim  to  it,  and  fo  an  unwary  anccflor  might  defeat  his  heir 
of  the  purchafe ;  or  laftly,  from  the  conformity  and  parity  of 
raafon  thefe  bear  to  a  limitation  to  A.  and  his  heirs,  or  the  heirs 
male  or  female  of  his  body ;  for,  as  this  gives  an  eftate  for  life 
by  implication  and  more ;  fo  the  other  gives  him  the  fame  in 
exprefs  words  and  more,  et  exprefjto  eorum  qux  incite  itifunt  nihil 
operatur.     And  though   there  be  the  iuterpofition  of  another 
eftate  between  them,  that  only  breaks  the  order  of  the  limita- 
tion, not  the  operation  of  the  words,  which  being  the  fame  in 
both  cafes,  ought  to  have  in  both  cafes  the  fame  operation  and 
coaftruclion.     But,  if  a  leafe  be  made  to  -^.,  or  a  feoffment  to 
the  ufe  of  A.  for  years,  remainder  to  or  to  the  ufe  of  B.  for  life 
or  in  tail,  remainder  to  or  to  the  ufe  of  the  right  heirs,  or  heirs 
male  or  female  of  the  body  of  A.^  thefe  remainders  are  per- 
fedtly  cotitingent  and  uncertain  whether  they  fhall  ever  take 
place  or  not ;  for  If  the   remainder  determine  living  A.y  then 
they  are  become  void,  becaufe  mn  efl  hares  viventis^  and  they 
cannot  take  during  the  life  of  A.^  and  then  thefe  would  want 
a  tenant  of  the  freehold,  and  a  tenant  X.Q  do  the  fervices  to  the 
lord  in  the  mean  time,  which  the  law  will  not  fuffer.     So,  and 
for  the  fame  reafon,  if  a  leafe  be  made,  or  a  feoffment  in  fee  to 
the  ufe  of  A.  for  years,   remninder  to  the  ufe  of  J.  S.  who  Is 
-then  living,  or  to  the  wife  whom  J.  S.  fliall  marry,  thefe  are 
likewife  void.     It  is  no  obje£^ion  in  the  cafe  of  the  wife,  that 
fhe  cannot  do  the  fervices  in  her  own  perfon,  for  her  hufband 
would  be  obliged  to  do  them  for  her,  and,  as  a  recompence, 
would  be  tenant  by  the  curtefy  after  her  death." 
'  Tenant  for  life,  remainder  in  tail,  remainder  to  the  right 
heirs  of  tenant  for  life ;  the  tenant  for  life  acknowledges  a  fta- 
tute  and  dies,  he  in  remainder  dies  without  IfTue  ;  and  the  quef- 
tion  was.  If  the  right  heir  of  the  tenant  for  life  fhould  be  charged 
by  this  flatute,  and  the  lands  in  his  hand  liable  thereto  .•*  and 
adjudged  that  they  fliould,  for  that  they  came  to  him  by  defcent 
from  the  tenant  for  life,  who  had  them  as  a  remainder  vefted  in 
him,  and  might  either  grant  or  charge  it.' 
In  dower  it  was  found  by  fpecial  verdi6l,  that  the  hufband  of 
the  demandant  was  feifed  of  the  lands,  ^c.  for  his  life,  remainder 
to  A.  and  B.  truflees  for  ninety-nine  years,  remainder  to  the  heirs 
of  the  body  of  the  hufband ;  and  the  queftion  was,  Whether  this 
was  fuch  an  eftate-tail  executed  in  the  hufband,  whereof  his  wife 
fhould  be  endowed  ?  and  adjudged  that  it  was,  and  that  the  in- 
tervening eftate  to  the  truflees  being  only  for  years  ought  not  to 
be  regarded. 

**  If  a  feoffment  be  made  to  the  ufe  of  ^.  and  B.  during  their 
**  joint  lives,  and  after  the  death  of  either  of  them,  to  the  ufe  of 
"  C.  for  life,  and  after  to  the  ufe  of  the  heirs  or  heirs  of  the  body 
*'  of  B.y  this  remainder  is  not  vefted  in  B.  prefently,  but  is  in 
*'  abeyance  or  contingency  to  veil  or  not  to  veft  as  the  cafe  fhall 

*<  happen. 
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happen.  For,  if  A.  and  C  die  in  the  lifetime  of  >S.,  the  re-  Feameinhis 
mainder  is  void,  quia  noti  eji  h/zres  viventis ;  and  both  their  eflates  ^'^-  3-' 3  J* 
are  determ  ned,  and  yet  the  remainder  cannot  take  eiTe£l.    But,  '  '■* 

if  B.  dies  before  A.^  then  his  heirs,  or  heirs  of  his  body,  fhali 
have  it  by  defcent,  as  a  remainder  vefted  in  B.y  for  that  upon 
his   death  before  A.   the  whole  eftate  for  life  is  gone,  as  if  it 
had   been  limited  to  B.  only  for  life  ;  and   if  it  had  been  fo 
limited,  his  heirs  or  heirs  of  his  body  (hould  not  have  taken  by 
purchafe,  for  the  reafons  before  mentioned. 
*'  Having  confidered  the  relation  of  anceftor  and  heir,  let  us  i  Roll.  Abr. 
'*  now  confider  the  relation  of  teftator  and  his  executors,  or  in-  9y- (3) 
"  teftate  and  his  adminillrators,  upon  remainders  limited  to  them  Ls.    co. ' 
"  for  years  :  as  for  example,  if  a  leafe  be  made  to  A.  for  life,  or  i-itt.  44.  b. 
"  for  99  years,  if  he  fo  long  live,  and  after  his  death,  or  after  the  3^9-  b. 
"  determination  of  that  eftate,  remainder  to  his   executors  for  Br.  Abr!  5*7. 
"20,  l^fc.  years,  tliis  term  veils  in  the  teftator  himfelf,  and  he  p-  17-  Cro. 
*'  may  give,  grant,  forfeit,  or  difpofe  thereof,  as  if  it  had  been  ex-  ^gg'^^^' 
'*  prefsly  limited  to  himfelf ;  and  if  he  dies  inteftate  without  dif-  Moor, 
*'  pofing  thereof,  it  (hall  go  to  his  adminiftrators ;  for  the  teftator  pi- 911* 
"  and  executors,  or  inteftate  and  adminiftrators  are  correlatives  o "  *•'  ^'   ^* 
"  as  to  chattels,  as  the  anceftor  and  heir  are  for  inheritances  ;  and  Spjrk, 
"  as  heirs  are  properly  made  ufe  of  for  lengthening  out  the  in-  ^  ^o"-  Abr. 
*'  heritance  to  the  fame  perfon,  fo  are  executors  for  lengthening  ^*,^'   ' 
"  out  chattels  to  the  fame  perfon  ;  and  as  heirs  cannot   take  in  pi.244.45g. 
'*  the  anceftor's  life,   fo  executors  cannot  take  in  the  teftator's  4^6011.235. 
**  life,  bccaufe  neither  the  one  nor  the  other  can  be   known  till  q^^I^^^', 
**  their  death ;  and  therefore  as  a  remainder  to  the  heirs  vefts  in 
*'  the  anceftor  himfelf,  v^-here  he  hath  an  eftate  for  life  therein  ; 
*'  fo  does  a  rem.iinder  to  the  executors  veft  in  the  teftator  himfelf 
**  where  he  had  before  any  intereft  limited  to  him.     But,  as  heirs 
*'  may  be  in  fome  cafes   a  word  of  purchafe,  fo  may  executors 
*'  be  fo.     Therefore  if  one  make  a  leafe  to  A,  for  99  years^  if  be 
**  fo  long  live,  and  f  ke  die  tvithin  the  tenUy  or  during  the  tenn^  then 
**  to  his  executors  or  affgns  for  40  years^  in  this  cafe,  his  executors 
"  or  affigns  take  by  purchafe  upon  the  contingency  of  his  dying 
**  within  or  during  the  term  ;  for,  if  he  furvives  it,  they  fhall  not 
**  take  at  all.     And   though   in  this  cafe  the  term  be  exprefsly 
**  made  determinable  upon  his  death,  and  therefore  he  cannot  pro- 
**  perly  be  faid  to  die  within  the  term,  or  during  the  term,  iince 
•*  that  dies  with  him,  and  his  death  is  the  determination  of  it ;  yet, 
*'  it  being  at  firft  granted  for  99  years,  if  he  fo  long  live,  his  not 
"  living  fo  long  may  well  be  made  the  condition  of  the  vefting  of  a 
"  remainder  to  another  ;  and  it  being  uncertain,  whether  he  will 
*'  live  fo  long  or  not,  {yi  is  the  vefting  of  the  remainder  uncertain  ; 
"  and  by  confequence,  it  cannot  veft  in  the  teftator  himfelf,  fince 
**  he  muft  be  dead  before  it  can  be  known,  whether  it  will  veft  at 
«*  all ;  and  then  the  executors  or  adminiftrators,  if  they  (hall  be 
**  conftrued  within  the  word  afligns,  being  the  firft  takers,  fhali 
**  have  it  by  purchafe.     Another  reafon  for  their  taking  by  pur- 
**  chafe  in  this  cafe  may  be,  that  the  owner  intended  not  to 
•*  part  with  the  land  any  longer,  if  the  firft  leflee  outlived  the 

♦*  9^  yeari  \ 
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«*  99  years ;  but,  if  he  died  fooner,  then  he  was  willing  to  grant 

**  it  out  for  a  longer  time>  and  therefore  likewife  the  remainder 

**  was  contingent. 

%  leon.  7.         **  If  one  make  a  leafe  for  life  to  j4.y  remainder  to  his  own  exc- 

Dy.  309.  b.    ct  cutors  for  years,  this  remainder  is  good,  and  the  executors  mull 

**  take  it  by  purchafe  -,  for  a  man  cannot  limit  fuch  an  eftate  to 

**  himfelf,  and  therefore  the  term  (hall  be  in  abeyance  till  his  death. 

**  And  this  was  conftrued  to  be  a  contingent  remainder  in  the 

*'  executors,  becaufe  it  cannot  be  to  the  party  himfelf,  for  two 

♦*  reafons  1    ift,  Becaufe  he  cannot  be  grantor  and  grantee  to 

«*  himfelf;  and  therefore    where   there  are  not   proper  parties, 

♦«  the  one  to  convey,  the  otlier  to  take  a  right,  the  grant  were  it- 

**  felf  a  nullity,  and  would  be  of  no  fignificance,  if  it  were  not 

*'  conftrued  a  contingent  limitation  to  the  executors.     2dly,  Bc- 

**  caufe  having  the  old  reverfion,  this  term,  if  raifed  to  the  party 

•'  himfelf,  would  be  merged,  and  therefore  that  the  party's  inten- 

**  tions  may  take  place,  it  was  conftrued  a  contingent  limitation 

*'  to  the  executors. 

Cro.  Eiiz.  "  And  here  the  difference  is  between  where  a  ftranger  limits 

^66.  Moor,  ((  an  eftate  for  life,  the  remainder  to  the  executors  of  the  tenant 

pi.  144.        «  ^Qj.  ]jfg    £  J.  therg  the  term  for  years  in  remainder  is  vefted  in 

Dv.  309.  in  '  J  , 

marg.  314.    "  the  tenant  for  life,  becaufe  the  word  executors  is  no  more  than 
iLeon.  346.  «c  ^  prolongation  of  his  intereft  ;  and  where  a  man  limits  an  eftate 
iLeon. ao    "  '°  himfelf  for  life,  the  remainder  for  years  to  his  own  exe- 
"  cutors,  there,  fince  it  cannot,  for  the  reafons  before  mentioned 
"  admit  of  that  conftrudlion,  therefore  it  is  a  contingent  term  in 
"  the  executors,  who  take  it  by  purchafe.      But,  where  fuch  li- 
"  mitation  is  exprefsly  mentioned   to  be  for  the  performance  of 
«*  the  will,  they  do  not  takeyw;v  proprio,  but  as  aflets  to  fulfil  the 
**  intention  of  the  teftator. 
Moor,  pi.  *'  One  levied  a  fine  to  the  ufe  of  himfelf  for  life,  remainder  to 

459  »o»4«  <<  the  ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  his  execu- 
**  tors  for  "20  years,  or  to  them,  without  any  remainder  to  his 
'*  wife ;  and  after  he  levies  a  fine,  or  makes  a  feoffment  to  other 
"  ufes ;  and  then  by  his  will  makes  three  executors,  and  dies. 
**  The  term  to  the  executors  fliall  never  arife  :  for  whether  this 
*'  term  were  in  abeyance,  as  the  books  fay  it  was,  fo  that  he  him- 
**  felf  could  not  grant,  forfeit,  or  releafe  it;  or,  whether  it 
**  vefted  in  the  teftator  himfelf,  yet  by  fuch  fine  or  feoffment,  it  is 
"  confounded  and  gone ;  becaufe  if  it  be  an  intereft  vefted,  it 
"  palfeth  by  the  feoffment ;  if  it  be  not  vefted,  the  feoffment  dc- 
**  ftroys  the  particular  eftate,  and  then  the  contingent  remainder 
**  finks  of  courfe. 
YcIt.  85.  '(  If  a  leafe  be  made  to  J.  for  life,  and  after  his  death  to  the  exe- 

**  cutors  or  affigns  of  5.,  this  is  no  intereft  in  B.y  but  only  a  naked 
"  power  in  him  to  name  executors  or  affigns  whofhall  take  the  term. 
« Leon.  196.  "  But,  if  one  make  a  feoffment  in  fee  to  the  ufe  of  him-- 
"  felf  for  life,  and  after  his  death  to  the  ufe  of  his  admi- 
"  niftrators  for  20  years,  remainder  over  ;  this  limitation  is  abfo- 
<*  lutely  void,  and  the  other  remainders  (hall  veft  prefcntly,  by 
<*  reafon  of  the  interval  between  the  death  of  the  feoffor,  and  the 

«*  taking 


**  taking  out  letters  of  adminiftration,  before  which  time  there  is 
•*  no  perfon  to  take  it ;  and  there  can  be  no  occupancy  of  it  in 
•*  the  mean  time,  for  the  law  will  not  create  new  eltates  to  fupply 
"  the  intention  of  the  parties." 

(C)  Of  the  feveral  Kinds  of  Remainders,  as  diftin- 
guiihed  into  Remainders  veiled,  or  in  Contin- 
gency and  Abeyance. 

*  |F  an  eftate  be  limited,  either  at  common  law,  or  by  way  of  2  Roll,  Abr. 

*  *    ufe,    to  one  for  life,  or  in  tail,  remainder  to  the  right  heirs  '^'S- 

*  of  J.  S.  who  is  then  dead,  this  is  a  good  remainder,   and  vefts  pjow/s6°^' 

*  presently  in  the  perfon  who  is  heir  at  law  to  J.  S.  by  purchafe  j 

*  and  though  a  daughter  be  then  heir  at  law,  and  after  a  fon  be 

*  born,  yet  (hall  the  daughter  retain  the  land  againft  him  ;  for  fhe 

*  being  heir,  and  coming  within  the  defcription  at  the  time  when 

*  the  remainder  was  limited,  it  then  veiled  and  fettled  in  her  im- 

*  mediately  as  a  remainder  by  purchafe,  and  (hall  not  by  any  acci- 

*  dent  after  be  defeated.' 

"  So,  if  the  land  be  of  the  nature  of  gavelkind,  yet  the  eldeft  Hob.  31. 
'*  fon  only  as  heir  (hall  take  it,  and  not  all  thefons;  for  the  i  Co.  103. 
*'  cuftom  extends  only  to  defcent  of  inheritances,  and  not  to  pur-  j  ^^'  ]^^^ 
*'  chafes,  and  is  to  be  taken  ftridlly."  254.  pi.  4a. 

'  But,  if  J.  S,  be  living  at  the  time  of  the  remainder  limited  to  Co.  135. 

*  his  right  heirs,  this  puts  fuch  remainder  in  abeyance  or  contin-  Co.  Litt. 

*  gency,  that  is,  in  no  perfon,  but  in  nubibusy  till  the  contingency  ^co^  i 

«  happens.     For  in  the  feoffor  or  donor  it  is  not,  becaufe  he  has  2Roii.  Abr. 

*  limited  it  out  of  him,  and  all  remainders  muft  pafs  out  of  him  4-'5- 

*  at  the  time  of  the  limitation,  though  they  do  not  prefently  veft  .°^'^  ' 
'  in  the  perfon  intended  ;  and  in  the  right  heirs  of  J.  S.  it  cannot  Poph.  74. 
'  be,  becaufe  he  cannot  have  heirs  during  his  life  5  fo  there  is  no  Moor,  720. 

*  perfon  /;/  rerum  natura  within  the  defcription,  to  take  it;  there-  ,oCo.  co. 

*  fore  it  is  in  the  mean  time  in  abeyance  or  expedbancy,  tovefl:  or  not  Raym.  145, 

*  veil,  as  the  cafe  happens  :  for  if  J.  S,  dies  during  the  particular  P"""'  S^* 

*  eftate,  then  the  remainder  prefently  takes  place  in  his  heirs; 

*  but,  if  the  particular  eftate  determines  by  death  or  otherwife  in 

*  the  life  of  J.  S.,  then  fuch  remainder  is  become  totally  void, 

*  and  can  never  veft,  but  the  eftate  fettles  again  in  the  feoffor  or 

*  donor,  as  if  no  fuch  limitation  in  remainder  had  been  ;  and  he 
'  becomes  tenant  to  the  pracipe^   and  is  obliged  to  do  the  fer- 

*  vices }  and  though  J,  S.  die  foon  after,  yet  his  heir  can  have  no 

*  benefit  by  it,  not  being  capable  of  taking  the  remainder  when  it 
«  fell.' 

**  But  here  it  may  be  obje<Sled,  that  then  thefe  remainders  ought 
**  to  efcheat  to  the  lord,  as  well  as  where  his  tenant  dies  without 
**  heirs ;  for  they  a£lually  palTed  out  of  the  feoffor ;  and  though 
**  they  cannot  veft  in  the  perfon  intended,  yet  it  is  not  reafonable 
"  they  (hould  return  to  the  feoffor  againft  his  own  grant,  and 
**  when  he  has  by  his  own  zCt  parted  with  and  given  them  away ; 
**  but  the  lord  ought  rather  to  have  th^^m  by  efcheat,    In  anfwer 

10  "to 
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«  to  this  objeftion,  it  is  to  be  obferved,  that  the  reafon  of  the  ef- 

«*  cheat  is  the  death  of  the  tenant  without  heirs  :  fo  are  the  words 

*'  of  the   writ — Pracipe  A.  quod  reddnt  B.  decern  acras  terra  cum 

"  pertinentiis,  Sec.  guns  C.  tenuis  et  que  ad  ipftim  B.  reverti  debenty 

**  tanquam  efchata  fun  eo  quod  pradicfus  C.  obiitftne  hterede.     But 

**  J.  S.  neither  died  without  heir,  nor,  if  he  had,  was  he  ever 

*'  tenant  to  the  lord  :  for  nothing  veiled  either  in  him  or  his 

"  heirs,  and  therefore  the  lord  can  have  no  efcheat  as  from  them  ; 

*'  and  as  to  the  feoffor,  he  or  his  heirs  are  flill  /'//  eji;  and  fince  the 

♦*  grantor  could  not  take  the  remainder,  and  no  other  perfon  has 

*'  right  to  claim  it,  it  muft  return  back  again,  and   fettle  in  the 

**  feoffor,  as  if  no  difpofition  thereof  had  been  made." 

Co.  Litt.  3.       *  But,  if  there  be  no  fuch  perfon  as  J.  S.  at  the  time  of  the 

Co.  66.         <  limitation,  though  he  be  after  born,  and  die  during  the  particular 

Hoh   ^''      *  eflate  ;  yet  his  heirs  fhall  never  have  the  remainder.     So,  if  a 

Moor,  104.    *  remainder  be  limited  to  ^.,  fon  of  B.  in  tail,  bfc.  or  to  E.,  wife 

I5y".  337-    *  of  D.,  where  in  truth  there  is  no  fuch  jd.  or  E.,  though  B.  has 

Roi^!Rep.*  '  ^  ^°"  after  called  ^.,  or  D.  marries  one  E.,  yet  they  can  never 

^54.  •  take  the  remainder*,  becaufe  if  there  be  fuch  perfons  as  the 

*  words  of  the  gift  import,  there,  the  remainder  ought  to  veft  in 
'  them  prefently,  and  they  will  never  after  be  made  capable  of 
'  taking  it ;  but,  if  there  be  no  fuch  perfons  then  in  ejfey  none  who 

*  come  within  that  dcfcription  after  can  lay  claim  to  it,  becaufe 

*  the  limitation  was  prefcnt  to  fuch  perfons.     But  a  remainder 

*  limited  primogefiito  Ji/ioj  or  proximo  ha:redi  mafculo  oi  A.^   or  pro" 

*  pitiqttioribus  haredibus  de  fanguine piiercruniy  or  fe?jiori  puero  of  A., 

*  or  to  the  right  heirs  of  A.^  there  being  then  fuch  A.  in  eje,  or 

*  to  the  wife  that  ^.  (hall  marry ;  thefe  are  good  remainders,  and 
'  fhall  veft  when  fuch  perfons  come  in  ejje  as  are  within  the  de- 

*  fcription  ;  becaufe  here  appears  no  prefent  regard  for  any  perfon 

*  in  particular,  and  therefore  if  they  anfw',r  the  dcfcription  at  any 
'  time  before  the  particular  eftate  determines,  it  is  time  enough  ; 

*  and  fo  there  is  a  diverfity  between  a  remainder  limited  to  one 

*  by  name  in  particular,  and  fuch  remainder  limited  by  defcrip- 

*  tion,  or  circumlocution,  or  between  a  general  name  and  a  fpe- 
'  cial  name.* 

1  Br.  Abr.         *'  Lands  devifable  by  cuftom,  were  devifed  to  A.  for  life,  re- 

134.6.71.5.  ((  mainder  to  B.  m  tail,  remainder  to  the  next  heir  male  of  the 

**  '33*       "  devifor,  and  to  the  heirs  male  of  his  body  -,  the  devifor  dies ;  A^ 

**  enters;  B.  dies  without  iffue ;  and  after  A.  diesj  and  then  one 

♦*  C.  as  heir  of  the  devifor,  viz.  daughter  of  D.,  fon  of  the  de- 

«*  vifor,  enters  and  aliens  in  fee,  and  after  hath  iffue  J?.,  who,  as 

•'  heir  male  of  the  body  of  the  devifor  enters  upon  the  alienee, 

**  who  brings  trefpafs.     Optima  opinio,  that  as  the  firft  who  entered 

**  as  heir  to  the  fee-fimple  was  a  female,  and  there  was  no  heir 

<*  male  of  the  devifor  to  take  when  the  remainder  fell,  he  who  is' 

«•  born  after  fhall  not  have  it." 

to  Co.  85.        «  A.  makes  a  leafe  to  B.  for  life,   and  after  the  death  of  A: 

*  to  remain  to  B.  and  his  heirs ;  this  remainder  is  contingent,  and' 

*  cannot  veft  prefently,   for  if  ^.  furvives  B.  it  is  void;  becaufe 

*  otherwife  the  operation  of  livery  would  be  interrupted  during 

*«  the 
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'  the  life  of  A.y  for  he  cannot  give  himfelf  any  edate,  his  livery 

*  operating  to  pafs  eftates  from  him,  not  to  give  any  to  him  who 

*  had  the  whole  before;  and  therefore  during  his  life  the  opera- 

*  tion  of  the  livery  muft  ceafe,  and  by  confequence  no  remainder 

*  can  take  efFe£l  in  virtue  of  that  livery,  whichj)ro/^wp(3;v  being  at 

*  an  end,  all  that  depended  thereon  ceafes  too,  and  can  never  after 

*  be  revived  ;  for  the  livery  muft  carry  out  all  the  eftates  at  once 

*  from  the  feoffor,  and  if  he  comes  again  into  the  poflenion  before 

*  they  can  all  take  effect,  this  breaks  the  force  of  the  livery,  and 

*  brings  back  again  to  him  all  that  fuch  livery  had  taken  out  from 

*  him,  and  then  they  can  never  take  effe£l  but  by  a  new  livery, 

*  And  this  is  the  reafon  of  the  common  cafe,  that  one  cannot  give 

*  lands  to  another  to  begin  after  his  death,  bccaufe  being  to  make 

*  livery  prefently,  if  that  cannot  operate  prefently,  it  can  never 

*  operate  at  all ;  for  it  is  a  contradiction  to  give  lands  to  one  by  a 

*  folemn  livery,  which  is  an  adl  executed  and  works  prefently, 

*  and  yet  by  words  to  reftrain  that  operation  to  a  future  time.  But 

*  in  the  principal  cafe,  where  A.  dies  firft,  there,  no  interruption  is 
'  of  the  livery,  for  B.  had  an  eftate  for  life  by  virtue  thereof-,  and 

*  before  that  determines,  the  fame  livery,  which  carried  the  re- 

*  mainder  in  abeyance,  for  the  uncertainty  of  its  taking  effect,  does 

*  upon  A.h  death  diredt  and  fettle,  or  bring  down  the  remainder 

*  to  B.  and  his  heirs.' 

*'  If  a  leafe  be  made  to  A.  for  life,  remainder  to  the  right  heirs  i  Br.  Abr. 
«  oiJ.S.  and  J.  N.y  and  after  J.  S.  dies,  and  then  tenant  for  a53-pl'*i« 
'*  life  dies  in  the  life  of  J.  N.,  the  remainder  for  a  moiety  vefts 
'*  in  the  right  heirs  of  jf.  5.,  and  upon  the  death  of  J.  N.  his 
"  heirs  (hall  take  nothing,  becaufe  not  ifi  ejje  to  take  when  the 
*'  remainder  fell  •,  and  the  right  heirs  of  J.  S.  cannot  take  the 
"  whole,  becaufe  that  was  limited  to  thdm  and  others  jointly. 

"  If  brother  and  fifter  are,  and  lands  are  let  for  term  of  Hfe,  Bid. 
«"*  remainder  to  the  right  heirs  of  the  brother,  and  aft',  r  the  bro- 
**  ther  dies,  and  then  tenant  for  life  dies,  and  the  filler  enters ; 
*'  fhe  fhall  retain  the  land  againft  a  fon  or  daughter  of  the  brother 
**  born  after,  becaufe  this  vefted  in  her  by  purchafe." 

*  If  a  leafe  be  made  to  A.^  5.,  and  C.  for  their  lives,  and  if  B.  3  Co.  20. 
«  furvives  C,  then  to  remain  to  B.  and  his  heirs,  this  remainder  is  '^^°:  ^S'\ 

*  in  abeyance,  becaufe,  though  the  perfon  be  certain,  yet  fince  it 

*  depends  on  C.'s  dying  before  him,  till  that  be  known,  the  re- 

*  mainder  cannot  veil.     So,  if  a  leafe  be  made  to  A.  for  life,  and   ■ 
'  after  the  death  of  B.j  who  is  a  ftranger,  to  remain  to  C.  in  fee,- 

*  or  to  A.  in  fee,  thefe  remainders  are  in  abeyance  or  contingten- 

*  cy,  and  depend  on  B.'s  dying  before  C.  or  A.,  for  if  he  furvives 
'  them,  the  remainder  cannot  take  effect. 

'  If  a  leafe  be  made  to  A.  for  life,   remainvler  to  the  abbot  of  Cc.LFt.2'^4. 

*  D.  and  his  fucceffors,  though  the  abbot  be  then  dead,  fo  as  tliere  f  ^o.^V 

'  is  then  no  abbot  at  all,  yet  the  remainder  fliall  be  good,  if  an  jqCo.  3'r. 

*  abbot  be  made  before  the  death  of  A.     So  of  a  remainder  to  a  Mont,  104. 
'  mayor  and  commonalty,  dean  and  chapter,  prior  aiid  convent,     °\  ■    ^P* 

*  £«fr.,  though  there  be  then  no  mayor,  or  (iean,  or  prior.     So  of  zBu':^.  275, 
«  2.  remainder  to  the  bifliop  of  D.,  parfon  of  D.,  or  oth^r  fole 

Vol..  V  3  B  *  corporation. 
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<  corporation,  and  his  fucceflbrs  ;  for  thefe  remainders  not  being. 

*  limited  to  them  by  name  fpecially,  but  to  them  generally,  and  fo . 
'  whoever  comes  within  the  defcription  before  the  determination 

*  of  the  particular  eilate,  is  capable  of  taking  by  virtue  thereof,  are 

*  good  remainders  in  abeyance,  l^fc.  But  if  there  be  no  fuch  cor- 
«  porations  at  the  time  of  the  limitation,  then  the  remainders 

*  are  totally  void;  and  none  created  after,  though  by  the  fame 
«  name,  can  take  thefe  remainders,  though  a  patent  be  then  palhng 
«  to  make  fuch  corporation.' 

**  A.  having  iflue  two  fons  and  two  daughters,  devifes  his  lands 
<*  to  his  younger  fon  in  tail,  and  for  want  of  fuch  ifi'ue  to  the 
"  heirs  of  the  body  of  his  eldeft  fon,  and  if  he  die  without  iflue, 
«'  then  to  his  two  daughters  in  fee,  and  dies  :  the  younger  fon 
**  dies  without  iflue,  living  the  eldeft,  who  has  iflue ;  and  if  this 
**  iflue  fiiould  take  the  remainder,  his  father  being  alive,  was  the 
*'  quefl:ion  ?  It  was  urged,  that  though  in  cafe  of  a  grant  he  could 
**  not,  yet  being  here  in  cafe  of  a  will,  the  intent  of  the  devifor 
**  (hould  prevail  to  carry  it  to  him.  But  the  court  was  ftrongly 
**  againft  it,  and  held  no  difl^erence  as  to  this  between  a  grant  and 
*«  a  devife,  and  would  fuff^er  no  witnefles  to  be  heard  to  prove  the 
'*  teftator's  intent,  but  gave  judgment  for  the  daughters. 

"  If  one  covenant,  upon  proper  conflderations,  to  iland  feifed  to 
*'  the  ufe  of  A.  for  life,  remainder  to  the  right  heirs  of  5.,  in  this 
''  cafe  the  remainder  is  not  drawn  out  of  the  covenantor,  and  put 
"  in  abeyance  till  the  death  of  JS.,  but  there  is  a  reverfion  left  in 
**  the  covenantor,  out  of  which  the  remainder,  when  it  happens, 
•'  (hall  be  drawn.  And  this  difl'ers  from  the  remainders  before 
"  mentioned,  which  arife  out  of  the  efliate  executed  either  at 
"  common  law,  or  upon  a  feoffment  to  ufes,  as  will  appear  here- 
«'  after." 

'  If  a  man  make  a  leafe  to  A.  for  life,  and  that  after  the  death 
«  oiA.j  and  one  day  after,  the  land  fliall  remain  to  B.  for  life,  i^e, 
'  this  is  a  void  remainder,  becaufe  not  to  take  t^tCk  immediately 
'  upon  the  determination  of  the  firft:  efl:ate,  and  fo  during  that 
'  time  there  would  be  an  interruption  of  the  livery,  and  no  tenant 

*  of  the  freehold,  either  to  do  the  fervices,  or  anfwer  to  ilrangers* 
'  precipes. 

*  A  leafe  is  made  to  A.  for  life,  remainder  to  the  right  heirs  of 

*  B.y  and  after  B.  purchafes  the  efl:ate  of  A.,  yet  the  fee  is  not 

*  executed  in  B.,  but  the  remainder  to  his  right  heirs  continues 
«  diftinft;  for  if  A.  dies  firft,  the  remainder  will  be  void;  and  if 
'  B.  dies  firft,  yet  there  will  be  an  occupancy  during  the  life  of 
«  A.,  and  the  remainder  immediately  upon  i?.'s  death  vefts  as  % 

*  remainder  in  his  right  heirs. 
'  If  a  leafe  be  made  to  A.  for  life  or  in  tail,  remainder  to  the 

heirs  male  of  the  body  of  B.y  if  B.  hath  iflue  two  fons,  and  the 
eldeft  dies  leaving  a  daughter,  and  then  B.  dies,  living  A.y  yet 
the  youngeft  fon  fhall  not  take  this  remainder ;  for  he  who  takes 
by  purchafe  and  original  vefting,  muft  anfwer  the  defcription  ex- 
aaiy,  which  here  the  youngeft  fon  does  not,  for  he  ought  to  be 
heir  as  well  as  male,  and  this  lie  is  not,  for  the  daughter  of  the 

♦eldeft 
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*■  eldeft  fon  is  heir,  and  fiie  cannot  take  becaufe  fhe  wants  part  of  254.  pi.  61. 

*  the  del'cription  too,  not  being  male,  and  therefore  neither  of  ^i^''-94«'>« 
'  them  can  take,  but  the  remaimler  (hail  be  void.  So,  if  fuch  leafe  Vao^^* 

*  or  gift  in  tail  be  made  to  A.,  remainder  to  the  heirs  female  of 
'  the  body  of  B.^  and  he  have  iflue  a  fon  and  a  daughter,  and  die, 

*  living  A.,  yet  the  remainder  (hall  be  void  for  the  reafon  before- 

*  mentioned.     Othervv^ife  it  is,  if  a  gift  be  made  to  one  and  the 

*  heirs  male  or  heirs  female  of  his  body,  ^c,  for  there, /)fr  formam 

*  don't  they  (hall  take  by  defcent  though  another  be  heir,  for  there, 
'  the  vi^hole  eftate-tail  is  in  the  anceftor,  but  in  the  other  cafes 

*  the  anceftor  takes  nothing.' 

*'  If  a  leafe  for  life,  or  a  gift  in  tail  be  made  to  A.y  remainder  to  Br.  Abr. 
**  the  right  heirs,  or  heirs  male,  or  heirs  female  of  the  bodv  of  ^53-  pi*  42V 
'*  J.  S.y  who  is  then  or  after  attainted  of  treafcn  or  felony,  and  is  2^Br.  Abr.^* 
*'  executed  or  dies,   and  then  after  A.  die  ;  yet  this  remainder  is  94.  b.  pi.i. 
"  become  void,   and  can  never  take  effect  j  becaufe  none  can  be  55;Pi-40' 
"  heir  to  a  perfon  attainted,  nor  can  he  have  heirs  male  or  heirs  Hob.*3i°V2. 
"  female  of  his  body  to  take  by  purchafe.     But,  upon  a  gift  to  a 
*'  man  and  the  heirs  male  or  female  of  his  body,  if  he  were  at- 
•*  tainted  before  the  ftatute  of  26  H.  8.  and  at  this  day,  if  he  be 
*'  attainted  of   felony,    fuch    heirs    (hall    take    by  defcent  per 
"  formam  doniy  upon  conftru^lion  of  the   ftatute  de  don'is,    V/.  2. 
*'  But,  if  a  remainder  be  given  by  a£l  of  parliament  to  the  right  i  Lev.  75. 
"  heirs  of  J.  S.,  who  is  attainted  of  treafon   or  felony,   this  re-  St.  Tr.53,' 
*'  mainder  is  good,   becaufe  the  a£l  takes  off  the  difability,  and  ci^/yJ^^' 
'*  reftores  the  capacity  as  to  fuch  remainder ;   efi^ccially,  if  the  wheatiey  y. 
■f'  attainder  be  taken  notice  of  in  the  a£l:  j  for  then  it  is  in  nature  'r^""*'* 
**  of  a  reftitution,  and  parliamenium  omnia  potejl :  and  though  a 
**  perfon  attainted  can  have  no  heir,  yet  by  fuch  defcrlption  it  is 
"  fufficiently  known  who  is  meant  by  it,  and  then  the  acl  fuper- 
"  venes  witli  its  abfoiute  po^'-r'-  <-o  e  lable  Mm  to  take. 

"  Three  brothers  are — the  fe"cond  fettles  his  eftate  to  feveral  sKeb. -^si, 
'*  perfon s  in  tail  fuccelTively,  remainder  to  his  own  right  heirs:  Bar;on'^'" 
*'  the  eldeft  brother  is  attainted  of  treafon  and  executed,   leaving  do.  Cur. 
"  feveral  children  :  the  fecond  brother  dies  without  iflue  :  all  the  4i5- 
"  eftates-tail  determine ;  and  the  youngell  brother  being  dead,  Cu.LU?8.a. 
**  his  ilTue  claimed  the  reverfion  as  heirs  to  the  fecond  brother, 
*'  and  the  defendant  claimed  by  efcheat,  and  had  a  verdict  in 
'*  ejectment.    For  though  the  blood  of  the  elder  brother  be  cor- 
*'  rupted,  fo  that  his  iflue  cannot  take ;  yet,  they,  being  heirs  at 
'*  law,  ftand  in  the  way  of  the  youngeft  brother,  fo  that  he  or  his 
**  iflue  cannot  take,  and  therefore  the  land  muft  efcheat.     But 
"  this  more  properly  belongs  to  another  head,  and  therefore  I  (hall 
*'  here  conlider  it  no  further. 

"  If  one  makes  a  leafs  for  years  either  at  common  law  or  by  iCo.  130. 
•'  way  of  ufe,  remainder  to  the  right  heirs  of  J.  5.,  who  is  then  |jS^*j;_°'j^\ 
«  living,  or  to  the  wife  whom  J.  S.  fiiali  marry  ;  thefe  remainders  g^. 
**  are  void  ;  becaufe,  till  the  death  or  marriage  of  f.  S.,  there  is  Poph.  48a. 
*'  no  perfon  to  take  the  freehold,  and  that  cannot  be  in  abeyance,  ^**'  ^"* 
*'  as  has  been  proved  already.     But  it  is  faid,  if  fuch  limitation  oav! -14.; 
'*  were  by  way  of  ufe  before  27  H.  8.  it  would  have  been  good ;  4 Leon.  ai. 
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■^<  becaufe  the  eltjctc  in  h<v'-c6ntinue"d''iii 'tiie-fd&Cee,  and  they 
«'  were  tenants  to  the  lord,  and  all  precipes-' tvere  to  be  brought 
**  againft  them.-  And  though  one  book  {c$m  aofitra,-  yet  the  rea- 
"  fon  these  given  is  only,  that  the  remainder  o«ghrto  be  limited 
**  to  one  in  eft',  which  ieems  to  carry  vcir-jr^little  weight  in  it, 
"  when  no  reafon  of  necelTuy  or  convenience  requires  it ;  and 
«*  therefore  the  other  opinion  leea"ns  to  be  \-xw."--  ■ 

*  So,  if  one  makes  a  leafe  to  A.  for  twenty-one  years,  if  he  or 
«  if  B.  fliall  fo  long  live,  and  after  the  death  of  B.,  or  after  the 

*  death  of  A.,  to  the  firft  fon  of  the  body  of  B.  in  tail,  and  fo  to 

<  the  fecond,  ^c.  in  tail,  remainder  to  C.  in  fee;  all  thefe  re- 
«  mainders  are  void,  bccaufe  the  firft  ePcate  being  but  for  years  ; 

<  and  the  remainder  not  to  take  efFecl   immediately  after  tht>fe 

*  vears,  but  at  a  future  time,  after  the  death  of  A.  or  J?.,  which 

*  may  bo  long  after,  and  fo  during  that  time  there  would  be  an 

*  interruption  of  the  livery,  and  no  tenant  of  the  freehold,  therc- 

*  fore  thefe  remainders  are  void ;  and  though  it  happen  that  A. 
«  or  B.  die  within  the  term,  yet  till  their  death  the  freehold  would 

*  be  carried  into  abeyance,  and  could  not  veft  in  thofe  in  remain- 

*  der  for  the  uncertainty  of  the  death  of -<^.  or  B.  within  the  term; 

*  and  therefore  the4lapptning  of  that  after,  cannot  favc  the  re- 

*  mainder  which  was^vOid  b^sfove.     But,  if  fuch  leafe  had  been 

*  made,  and  th«n  it  had'  b;:en'  limited,  after  the  determination 
'  of  that  ellate,  or  after  the  expiration  of  the  faid  term,  to  C.  for 

*  life,  or  in  tailj  k^fc.  tliis  had   been  a  good  remainder  executed 

*  prcfcutly,  as  if  a  leafe  for  years  had  been  abfolutely  to  one,  re- 

*  mainder  to  another  for  life,  i3'c.  for  here  was  no  interruption  of 

*  the  livery,  or  want  of  a  tenant  of  the  freehold. 

*  -^.  by  indenture  makes  a  leafe  to  B.  for  forty  years,  if  A.  fo  long 

*  live  ;  and  after  his  death  to  C.  (who  was  no  party  to  the  deed)  for 

*  one  thoufand  years,  and  then  A.  levies  a  fine  to  different  ufes,  and 

*  dies,  and  five  years  pafs  after  his  death,  and  then  the  plaintiff 

*  claiming  under  C.  and  D.  entered,  ^c.    By  the  arguments  and 

*  rcafons  of  the  cafe,  it  feems  clear,  that  this  is  no  remainder  at  all 

*  to  C.  and  D.j  for  firft,  prefently  it  cannot  veft  by  reafon  of  the 

*  lefibr's  life  interpofing,  and  therefore  it  is  no  remainder  vefted. 

*  Secondly,  as  q  contingent  remainder  it  cannot  be  good  ;  becauftf 

*  then  it  ought  to  have  a  particular  eftate  to  fupport  it,  arfd  oughC 

*  to  be  in  abeyance,  or  contingency,  to  veft  or  hot  veft  when  that 

*  determines :  but  here,  the  firft  leafe  is  no  fuch  particular  eftate  ; 

*  becaufe  that  reaches  not  to  the  commencement  of  the  remainder, 
'  nor  is  the  remainder  limited  with  any  regard  to  the  particular 

*  eftate  ;  becaufe  it  is  not  to  commence  upon  the  determination  of 
«  that,  but  at  a  future  time,  viz.  upon  the  death  of  the  lefldr.  And 

*  there  is  no  contingency  at  all  in  the  cafe,  for  it  is  to  take  ^ffedi 
'  at  all  events,  upon  the  death  of  the  leflbr,  be  it  before  dr  aftpn^hd 
'  end  of  the  term,  and  therefore  it  can  be  no  other  than  a  future 

*  iiiierejje  termini  to  begin  after  the  death  of  the  party  that  granti  itj 
*»Tfhich  being  but  for  years  it  may  well  do ;  becaufe  it  enures- by 
♦*^W:iy  of  contract.     And  though  the  grantee  there  was  no  party  tcJ,, 

*  the  deed^  and  therefore,  as  objeaedj  could  take  jiothing,  yet  ii 

"   '  *  appears 
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appears  that  judgment  was  given  for  the  plaintiff;  which  proves, 
firll,  that  the  grantee  had  an  intereft  :  fecondly,  that  this  intereft 
was  not  barred  by  the  fine  and  five  years  nonclaim  after  the  death 
of  the  grantor,  not  being  touched,  devefled,  or  turned  to  a  right. 
Thirdly,  that  though  the  grantee  was  no  party  to  the  indenture, 
yet  he  might  well  take  by  virtue  thereof,  ifhe  gets  the  indenture 
to  make  out  his  title,  for  the  grantor  cannot  derogate  from  his 
own  grant,  or  avoid  his  own  acts.' 

*'  But,  if  a  man  devifes  lands  to  A,  for  five  years  from  Michael-  Cm  lib. 
mas  next  enfuing,  and  after  to  B.  and  his  heirs,  and  dies  be-  ^'^• 
fore  Michaelmasy  yet  is  the  remainder  good,   becaufe  till   Mi-  s;°  j  Ra'vm. 
chaelmas  the  freehold  defcends  to  tlie  heir,  and  he  is  tenant  to  8j.  pio'w. 
ail  the  purpofes,  either  of  doing  the  lervices,  or  anfwering  to  ^?^'    '-''• 
ftrangers'  precipes.     For  here  is  no  hvery  to  operate  prefently,  novjW''  "* 
and  therefore  no  inconvenience  to  allow  of  fuch  future  limita-  4  Mod.  159. 
tions,  as  it  would  be,  if  it  were  by  deed  executed  with  livery.  ^^J* 
And  in  Noy  it  was  held,   that  a  devife  for  years,  remainder  to  Gc'doiph. 
the  right  heirs  of  J.  S.,  was  good,  if  J.  S.   died  within  the  360. 
term,  becaufe  the  freehold  in  the  mean  time  defcended  to  the 
heirs,  and  was  not  in  abeyance." 

*  If  a  man  furrenders  copyhold,  or  makes  a  feoffment  in  fee  of  Roll.  Rep. 

freehold  lands  to  the  ufe  of  his  wife  for  life,  remainder  to  the  ^■^-  317* 

heirs  of  the  body  of  the  furrenderor  and  his  wife,  this  is  a  con-  '^^^  .1  au 

1  1  •       1  •'-1  -    1  1  -11    i  riO'l- Abr. 

tmgent  remamder  not  executed  m  the  wite,  becaule  he  who  will  416. 

take  by  it  mult  make  himfelf  heir  of  both  their  bodies,  which  Dyer>99' 

cannot  be  before  the  death  of  both  ;  and  then  if  the  wife,  who  ^""'  ^'^^* 

has  the  particular  eftate,  dies  firft,  the  remainder  is  become  void, 

becaufe  it  cannot  veft  when  the  particular  eltate  determines. 

So,  if  fuch  feoffment  or  furrender  had  been  to  the  ufe  of  the  wife 

and  aftranger  for  life,  remainder  to  the  heirs  of  the  hufb^nd  and 

wife,   this  remainder  aifo  is  contingent ;  for  though  the  wife 

dies,  yet  it  fhall  not  veft  till  the  death  of  the  hufband,  and  if  he 

furvives  his  wife  and  the  ftranger,  the  remainder  is  become  void, 

for  the  above  reafon. 

*  A.y  in  confideration  of  a  marriage  intended  between  him  and  Lev.  56. 
B.,  covenants  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  re-  ^^Y"^^*^' 
mainder  to  his  wife  for  life,  remainder  to  the  heirs  male  of  their  Kcb.  76. 
bodies,  remainder  to  C.  in  tail ;  the  marriage  takes  effecl :   the  S:ephens  v. 
hufband  and  wife  join  in  levying  a  fine.     It  was  adjudged,  that  ^"""^"^S*' 
the  ellates  for  life  to  the  hulhand  and  wife  flood  fo  diflindt,  that 

they  wei"e  not  merged  or  confounded  in  the  eftate-tail,  being  li- 
mited all  in  one  and  the  fame  conveyance,  and  that  the  fine 
levied  by  them  was  not  any  dii'continuince  either  of  the  eflate- 
tail  or  remainders  ;  for  if  the  eftate-tail  fhc-uld  be  executed  in 
the  hufband  and  wife,  then  the  wife  would  have  an  eilate  in 
poirelfion,  whereas  by  the  conveyance  flie  was  only  to  have  a 
remainder  :  alfo,  the  hufband  would  have  only  a  moiety,  where- 
as he  was  to  have  the  whole  during  his  life  ;  but  yet  the  remain- 
der in  tail  vefls  in  the  hufband  and  wife  as  a  remainder  •,  fo  that 
the  heirs  of  their  bodies  fhall  take  it  by  defcent,  and  not  by  pur- 
2;  B  3  *  chafe.* 
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<  chafe.'  **  For  there  is  no  contingency  in  the  cafe,  but  whefl 
*«  one  dies,  the  other  is  tenant  in  tail  executed.  So,  for  the 
"  fame  reafon,  if  a  leafe  be  made  to  A.  for  Jife.  remainder  to  B. 
«  for  life,  remainder  to  A.  and  B  ,  and  their  heirs,  or  to  the  right 
«'  heirs  of  //.  and  B.^  this  remainder  continues  dillinft,  and  is  not 
*'  executed  in  pofleflion.  And  thefe  remainders  are  fo  diftinft  from 
*«  the  poffcfTion,  that  they  may  be  granted  as  remainders,  without 
"  afK-'cling  the  particular  eftate. 

"  But,  where  an  efiiate  is  limited  to  A.  and  B.y  and  to  the  heirs 
of -^.,  or  (which  is  all  one)  to  A.  and  B.  for  their  lives,  and 
after  their  deaths,  to  the  right  heirs  of  A.,  or  to  hu{band  and 
*f  wife,  and  the  heirs  of  the  body  of  the  hufband ;  or  to  two  men, 
and  the  heii's  of  their  bodies,  or  to  the  heirs  of  the  body  of  one 
of  them  ;  thefe  eilates  are,  to  fome  purpofes,  executed,  and  to 
others  not,  to  continue  as  remainders.     For,  as  to  prevent  the 
furvivor  from  taking  tlie  whole,  they  are  not  executed ;  becaufc 
the  firll  words  gave  them  a  joint  eitate  for  their  lives,   which 
(hall  go  to  the  furvivor  \  and  this  the  limitation  after  fhall  not 
controul.     Yet  they  are  fo  far  executed  in  pofieilion,  that  he 
who  has  the  inheritance  cannot  grant  it  away  as  a  remainder 
diftincfl:  from  the  ponelhon.     And  in  the  cafe  of  the  hufband 
and  wife,  between  whom  there  are  no  moieties,  the  inheritance 
is  fo  executed  in  the  hufband,  that  if  he  makes  a  feoffment, 
this  will  be  a  difcontinuance  to  his  ifTue ;  but,  if  he  fufFers  a 
common  recovery  with  fmgle  voucher,  this  will  bind  neither  the 
ifTue,  nor  remainder ;  bccaufe  his  wife  was  feifed  of  the  whole 
jointly  Vi'ith  him,  and  not  partly,  and  there  are  no  moieties  be- 
tween them  ;  and  therefore  it  cannot  be  good  for  any  part :  but 
the  feoffment  deals  with  the  pofTeiFion,  and  gives  it  away  by 
folemn  livery;  and  therefore   to  preferve  the  warranty,  this 
amounts  to  a  difcontinuance,  and  the  iffue  fhall  be  put  to  his 
formedqn  in  defcender,  and  thofe  in  remainder  to  their  formedon 
in  remainder  :  and  if  the  hufband  levies  a  fine,  this  will   bind 
the  ifTue  by  the  ftatute  of  4  H.  7.  and  32  H.  8.     But,  whether 
this  will  be  a  difcontinuance  of  the  remainder  or  reverfion  feems 
doubtful.     But,  if  the  eflate  were  to  the  hufband  and  wife,  and 
heirs  of  the  body  of  the  wife,  there,  a  fine  levied  by  the  huf- 
baud  would  be  no  bar  or  difcondnuance  to  the  ifTue  or  thofe  in 
remainder,  bccaufe  he  had  but  an  eflate  for  life.     But  this  be- 
longs  to  another  inquiry. 

'^  Copyhold  land  was  furrendered  to  the  ufe  of  the  wife  for 
'  life,  remainder  to  the  ufe  of  the  right  heirs  of  the  hufb-and  and 
•  wife  :  it  was  the  opinion  of  the  juflices,  that  the  fee  was  exe- 
f  cuted  for  a  moiety  in  the  wife,  and  the  hufband  thereof  feifed 
"  \\\  her  right ;  fo  that  upon  her  death,  fuch  moiety  fl>ould  go  to 
«'  her  h6irs,  though  the  hufband  M^as  then  living.  So,  if  a  leafe 
*?  were  made  to  A.  for  life,  remainder  to  the  right  heirs  oiA.  and 
f^  5.,  this  was  executed  for  a  moiety  in  A.,  and  then  for  the  othcx; 
*'  moiety,  in  both  cafes  it  mufl  be  contingent,  and  if  the  wife  ox 
f ?  A*  die  firft,  will  be  voi4  j  for  mn  ejl  hares  viventif,  and  it  can- 
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*'  not  vefl:  in  the  heirs  of  the  hufband  or  of  B.  during  their  lives ; 
*'  and  though  there  are  no  moieties  between  the  hufband  and  wife, 
*'  yet,  in  this  cafe,  the  inheritance  may  well  execute  in  the  wife 
**  for  a  moiety,  becaufe  the'  wife  takes  the  whole,  and  the  huf- 
**  band  nothing  at  all,  and  fo  the  point  of  taking  by  moieties  is  out 
**  of  the  cafe.  Alfo,  the  heirs  of  the  wife,  who  are  to  take  a 
**  moiety  of  the  inheritance,  need  not  be  lieirs  of  the  hufband  too, 
*'  as  they  muft,  where  fuch  remainder  is  limited  to  the  heirs  of 
*'  the  body  of  the  hufband  and  wife ;  for  in  that  cafe  it  cannot  be 
**  executed  for  a  moiety,  becaufe  it  may  happen,  that  the  heirs  of 
*'  her  body  cannot  take  after  her  death;  as,  if  the  hufband  furvivcs, 
**  they  cannot,  becaufe  they  are  to  be  heirs  of  the  body  of  the 
*'  hufband  as  well  as  of  the  wife  ;  but  in  this  cafe,  immediately 
"  upon  the  death  of  the  wife,  the  inheritance  for  a  moiety  may 
"  veft  in  her  heirs.  But,  if  an  eftate  be  made  to  the  wife  for 
**  life,  remainder  to  the  hufband  and  wife  and  their  heirs ;  or  to 
**  A.  for  life,  remainder  to  J.  and  B.  and  their  heirs,  thefe  re- 
*'  mainders  are  not  executed  in  the  wife  or  in  A.  for  a  moiety,  but 
*'  continue  diftintl  as  remainders  :  for  otherwife  where  the  re- 
*'  mainder  is  a  joint-tenancy  in  fee,  and  the  furvivor  fhall  take 
'*  the  whole,  if  this  fliould  be  executed  in  pollefHon  for  a  moiety 
"  this  would  be  againfh  the  intent  of  the  deed,  and  exclude  the 
"  benefit  of  the  furvivorfhip. 

««  If  lands  are  given  to  a  woman  and  the  heirs  of  the  body  of  zRoll.Abr. 
*'  her  hufband,  who  is  then  dead;  it  is   faid,  that  the  wife  and  416.pl.  1.3! 
*'  the  ifTue  of  the  hufband  are  joint-tenants  for  life,  with  remain-  ^^°*  '''• 
<*  der  to  the  iiTue  in  tail.     For,  fince  they  are  named  to  take  in 
**  pofTeflion  as  the  wife,  and  if  they  fliould  take  only  an  eftate  for 
**  life,  the  donor  would  have  again  the  land,  though  there  were 
*'  ftill  heirs  of  the  body  of  the  hufband  in  being,  which  by  the 
*«  words  and  intent  of  the  gift  he  ought  not  to  have,  fince  he  has 
**  given  it  to  the  heirs  of  the  body  of  the  hufband,  and  whoever 
*'  anfwers  that  defcription  is  comprifed  within  the  words  of  the 
*<  gift,  therefore,  they  fliall  alfo  have  a  remainder  in  tail." 

«  Where  one  devifed  lands  to  A.  and  his  heirs,  during  the  life  Vent.  334.. 

<  of  B.^  and  after  the  death  of  B.^  to  the  heirs  male  of  the  body  ^^'^"'  3^'. 
«  of  the  faid  B.  now  living  ;  it  was  adjudged  in  B.  R.,  and  affirm-  ^7^'.P°' 

<  ed  in  parliament  againft  a  judgment  in  the  Exchequer-chamber,  2Lev.23z. 

*  that  C,  who  was  the  fon  and  heir  apparent  of  B.  at  the  time  of  -^^.'""  *'• 

«  the  devife,  fliould  take  this  remainder  by  purchafe,  as  fufhciently  or  jBurchm 
«  defcribed  and  intended  by  the  will,  and  that  it  was  not  a  con-  v.  Durdant, 

*  tingent  remainder  to  be  void  on  the  determination  of  the  parti-  ^  R^^*p*A''* 

*  cular  eftate  before  the  death  of  B.;  and  it  was  held,  that  the  403'!' 

*  words  now  living  fliould  refer  to  the  heirs  male,  and  not  to  B. 

<  himfelf,  though  that  was  the  next  antecedent ;  becaufe  the  de- 

*  vifor  took  notice  before  that  he  was  living,  and  then  to  refer 

*  thofe  words  to  him  would  be  a  vain  tautology,  and  C.  was  t^iQxi 

*  heir  apparent,  and  heir  in  common  parlance.'  *'  But,  whether 
**  he  fhould  take  for  life  only,  or  in  tail,  feems  doubtful  upon  the 
«*  whGle  cafe.'' 

3^4  -^»  by 
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M.  1 713,  A.  by  his  will  in  writing  devifed  all  his  lands  to  B.  and  C,  and 

wDmo  ^.^g  furvivor  of  them,  for  the  term  of  twenty-one   years  for  the 

BeaumTn't  payment  of  his  debts  and  legacies,  and  after  payment  the  term  to 

V.  Long.  ceafe,  and  after  the  end  or  fooner  determination  of  that  eftate,  he 

3  P.  \vms.  devifed  the  premifes  to  the  firft  fon  of  his  body,  and  to  the  heirs 

Ttq.  c'a^*  male  of  the  body  of  fuch  firil  fon  lawfully  iffuing,  and  for  default 

A\>x.  114.  of  fuch  iffue  to  B.  for  ninety-nine  years,  if  he  fo  long  live,  with- 

Ca^Ab^  ^^"  '^"^  impeachment  of  waile,  remainder  to  the  firft  and  other  fons  of 

331,  s.'c.  5-j  and  the  heirs  male  of  their  bodies  fucceiTively,  remainder  to 

I  Br.  P.  c.  C.  for  ninety-nine  years,  if  he  fo  long  live,  remainder  to  his  firll 

f'u\  %?'ot  ^"*^  °'^^^  ^°"^  ^"  *^'^  "^^'^  fucceflively,  remainder  to  the  heirs  male 
tiKindJoie  of  his  aunt  Mrs.  Elizabeth  Lofig,  wife  of  Richard  Long  clerk,  law- 

tegcmn  ge-  fuUy  begotten  (a),  and  for  default  of  fuch  iffue,  the  reverfion  and 

thTfinie"^  remainder  to  his  own  right  heirs,  and  by  his  will  gave  150/.  an- 

conitiuc-  nuity  to  Dorothy  Beaumont  his  filler,  the  plaintiff  in  error,  for  life, 

tion.   Fide  g^d  500/.  to  her  children,  and  to  his  aunt  Elizabeth  Long  lOo/., 

b.°  2  Vern.  ^^^  ^^  ^^^  children  500  A,  and  died  without  iffue.    B.  and  C.  en- 

545.  711.  tcred  by  virtue  of  the  devife  for  twenty -one  years,  and  afterwards 

Pr.Ch49i.  tjQj-jj  died  without  iffue;   and  John  Beaumont  and  Dorothy  his  wife 

4-7.  U.^".  entered  in  right  of  Dorothy  as  heir  at  law  to  the  teftator,  the  term 

Tearne's  for  twentv-one  years  being  determined,  and  the  debts  and  legacies 

C.  R.  321.  p^jd  J  and  Thomas  Long^  eldeft  fon  of  Elizabeth  (fhe  having,  at  the 

*The'cou!t  tJ"^^  of  making  the  faid  will,  three  fons,  viz.  the  faid  Thomas^  at)d 

held,  in  this  two  others)  entered  and  brought  an  eje£lment ;  and  in  theExche- 

"'^d  A*^  ^^"^  judgment  was  given  by  Chief  Baron  Ward,  Price,  and  Lovell, 

was  ufed  for  againlt  Baron  Bury,  for  the  plaintiff  Thomas  Long.     But  in  Trinity 

berr  afpa-  term  1 7 1 3,  this  judgment  was  reverfed  in  error  in  the  Exchequer- 

tie'tefbt'*^  chamber.     And  now  upon  error  brought  in  the  Houfe  of  Lords  it 

had  taken  was  argued,  that  this  reverfal  fhould  be  affirmed.     Firft,  becaufe 

no:ice  that  Dorothy  being  heir  at  law  to  the  teftator,  her  right,  as  fuch,  was 

E.L^liii  to  be  favoured  ;  and  all  devifes  to  difinherit  an  heir  at  law  were  to 

living,  and  be  taken  ftridlly.     Secondly,  that  to  make  this  devife  good  to 

that  flie  had  Thomas  Long  it  muft  be  conftrued  either  a  contingent  remainder, 

he  could  not  ^'^  ^^^  w'ords  heirs  male  be  taken  as  a  defcriptio  perfonx  to  veft  in 

therefore  him.     As  a  Contingent  remainder  it  cannot  be  good  for  want  of  a 

^^V^^}  freehold  to  fupporc  it ;  all  the  preceding  eftates  being  only  for 

fon  fliouid  years  ;  befides,  if  it  were  good  as  a  contingent  remainder  in  its 

tike  Ariftiy  crcatiou,  yet  Elizabeth  Long,  the  mother,  being  living  when  the 

as  heir,  but  particular  eftates  determined,  it  cannot  veft,  becaufe  non  eft  hares 

parent  he  viventis.  As  defcriptio  perfona  it  cannot  veft,  for  that  ought  to  be 
might    Be-  fuch  a  defcription  as  is  vice  ncminis,  which  the  words  heir  male  (be- 

tolk'  '^^i  ^"S  ^  \^%^  term,  and  not  accompanied  with  any  other  words  to  de- 

of  his  own  termine  the  fenfe  otherwife,  as  heir  apparent,  or  heir  now  living, 

heir,  and  ^f.)  cannot  amount  to,  and  the  word  begotten  doth  not  determine 

gave  her  an  t|^g  {twi^  Other  wife ;  nor  does  any  intent  appear  to  confine  the  devife 

ar.nuity  out  ,       .  ,.  ,        r   t,-       1      t    t  1  ^'       ■,     .    f  ^-.-.  r 

of  theiand.-,  ^o  the  Uluc  male  ot  Elizabeth  Long,  then  much  lefs  to  Thomas  Long 
whichihew-  Only,  as  the  perfon  defcribed  in  this  devife.  But  notwithftanding 
ifon'tVat'Sj  '^"^'^  reafons  it  was  adjudged,  that  the  firft  judgment  Oiould 
iouid  not     ftaad,  and  the  judgmeiu  of  reverfal  be  reverfed,  though  ten  of  the 

judges 
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judges  Ayerc  of  opinion -that  the  devife  was  voidj  r.nd  only  the  havealithe 
three  judges  [Lovel  being  dead)  before-mentioned  held  it  good  *.     'a^i^s  j  and 

,..,,.  .      ,  the  limita- 

tion to  his  own  right  heirs  was  exotefsly  in  default  of  ijfue  male  of  the  body  of  his  aunt  E.  L.  fo  that  it 
was  plain  that  he  intended  the  apparent  heir  male  of  E.  L-  ihoiiid  take  before  his  own  heir  general  a.Ti 
that  his  own  heir  (hould  not  take  whilft  rhere  was  any  ifFueof  £.  L.  Mr.  Fearne  obferves  that  in  thU 
cafe  the  anceftor  did  nottakt  the  legal  treehold.    Pa.  322.  4rh  edit. 

[A  teftator  after  charging  the  lands  with  annuities  to  his  wife,  Goodrigbt 
and  after  her  deci;afe  to  four  of  his  five  daughters,  and  another  an-  ^'  '^^''^c* 
nuity  to  his  fifth  daughter  M.  for  feventy  years,  if  (he  and  the  tef-  \olo^^^ 
tator's  fon  R.  fliould  fo  long  jointly  live,  to  commence  at  the  ex- 
piration of  the  term  of  two  years  thereafter  given  in  the  premifes 
to  the  faid  Al.y  and  the  death  of  teftator's  wife  ;  and  after  devifing 
tJie  premifes  to  his  faid  daughter  M.  for  two  years  after  his  de- 
ceafe,  with  remainder  to  his  fou  R.  (if  then  living)  for  ninety 
years,  if  he  fo  long  lived;  he  devifed  the  premifes  fo  fubjed,  to 
R.'s  heirs  viale,  and  to  the  heirs  of  his  daughter  M.  jointly  and 
equally,  and  their  heirs  and  ajfignsfor  ever.  And  for  want  of  heirs 
male  lawfully  begotten  of  the  faid  R.  at  the  time  of  his  deceafe,  he 
devifed  the  premifes  to  the  heirs  and  ojftgns  of  the  faid  M.  lawfully 
begotten  of  her  bodyy  to  hold  to  the  heirs  and  afligns  of  the  faid  M. 
for  ever.  The  fon  i?.,  at  the  time  of  the  will,  had  o?ie  fon  and 
two  daughters ;  and  the  daughter  M.  had  then  one  fon.  On  the 
teftator's  death  M.  entered,  and  held  the  whole  of  the  lands  for 
the  two  years ;  when  the  fon  R.  entered  and  held  them  till  his 
death,  upon  which,  M.  entering,  the  fon  of  i^.  brought  his  ejedl-. 
ment.  Upon  the  cafe  being  argued  in  the  court  of  C.  B.,  Dc 
Grey'y  C.  J.  faid,  the  queilion  was,  Whether  there  was  a  fufficient 
deftgnation  of  the  perfon  to  make  ihe  fen  of  M.  take  as  her  heir, 
living  the  mother :  That  two  hundred  years  ago  it  might  have 
been  thought  not  fufBcient,  becaufe  the  defcription  was  not  legally 
and  technic.illy  true.  But  that,  within  a  century  paft,  a  more  li- 
beral conilruclion  of  the  words  of  a  teftator  had  prevailed;  and 
they  had  been  generally  taken  in  \h€\x popular  fenfe,  which  was  mod 
likely  to  have  been  his  meaning.  That  in  the  principal  cafe,  the 
intent  of  the  teftator  was  clear,  that  the  fame  favour  fliould  be  ex- 
tended to  the  heirs  of  M.  as  to  the  heir  male  of  R.;  he  took  no- 
tice that  M.  was  A'W.v^  by  leaving  her  a  term,  and  a  fubfequent 
annuity ;  and  meant  zprefent  intereft  fhouM  veft  in  her  heir,  that 
is,  her  heir  apparent  during  her  life;  he  therefore  did  not  think  the 
lefibr  of  the  plaintiff  was  entitled  to  more  than  one  moiety  of  the 
premifes. — The  reft  of  the  juftices  agreed  in  the  fame  opinion, 
and  the  plaintiff  had  judgment  as  to  one  moiety  only.] 

J.  S.  having  iflue  two  fons,  A.  and   B.y  devifes  in  the  words  Ld.  Rayjp. 
following  .    "I  give  to  my  eldeft  fon  A.  all  that  my  farm  called   '^5- 
<«  Dmrfey,  to  him  and  his  heirs  male  for  ever ;  if  a  female,  my   ..^g    ^^^' 
<'  next  heir  fliall  allow  and  pay  to  her  200/.  in  money,  or  twelve  v.  Wall. 
*'  pounds  a  year  out  of  the  rents  and  profits  of  Dumfeyy  and  fhall 
*'  have  all  the  reft  to  himfelf ;  I  mean  my  next  heir,  to  him  and 
*i  hia  heirs  mal?  for  ever."    Upon  the  death  of  the  teftator.  A, 

entered 
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entered  and  died,  leaving  ifTue  a  daughter ;  and  it  was  adjudged, 
that  the  lands  (hould  go  to  the  fecond  fon  B.^  and  not  to  the  daugh- 
ter of  the  eldell,  though  (he  was  heir  general. 
■•«Vern.  719.       /.  S.  devifed  to  trultees  in  truft,  after  debts  and  legacies  paid,  to 
Newcomeri    gonvey  to  A.  his  coufin  and  the  heirs  male  of  his  body ;  and  for 
Prcced.  Ch!'  want  of  fuch  heirs  male,  then  to  the  heirs  male  of  the  body  of  B.y 
461.  S.C.    his  greatgrandfather;  and  for  want  of  fuch  heirs  male,  to  his 
own  right  heirs  for  ever,  and  gave  to  his  filler  2000  /.  to  be  put 
out  atiutereft  during  her  life,  fhe  to  receive  tiie  intereft,  and  af- 
ter her  death  to  her  children,  and  died,   and  foon  after  A.  died 
without  iflue ;  and  C.  being  heir  male  of  B.  the  teftator's  great 
grandfather,  but  not  heir  general,  there  being  a  daughter  of  an 
elder  brother,  the  queftion  was  between  him  and  the  teftator's 
fifter  and  heir  at  law,   who  had  the  2000/.  devifed  to  her,  whe- 
ther the  devife  was  void  or  not  ?    And  my  Lord  Chancellnur  held 
the  devife  good,  and  that  C.  fhould  take  as  a  perfon  fufficiently 
defcribed  and  intended  by  the  teftator. 
aP.Wms.i.       But,  where  one  feifed  in  fee  devifed  his  lands  to  his  grand- 
Dawes  V.       daughter  (being  his  heir  at  law)  for  her  life,  remainder  to  his  own 
fTwrcafe    i^^g^^  heirs  male  for  ever,  and  died,  leaving  his  grand-daughter  his 
was  again      hcir  at  law,  and  alfo  leaving  a  deceafed  brother's  fon,  who  was  the 
brought  be-    j^^^t  of  kin  in  the  male  line  ;  it  was  held  by  Lord  Macclesfield^  that 
court  in        t^s  nephew  could  not  take,  that  the  words  heirs  male  muft  be  in- 
Gwynne  V.    tended  heirs  male  of  the  body,  and  could  never  extend  to  an  heir 
^°"'^!'         male  of  any  collateral  line ;  and  it  not  being  faid  in  the  will  heir 
3740-  when  male  of  his  body  or  of  his  name,  the  grand-daughter,  who  was  his 
Lord  Hard-   heir  at  law,  might  have  an  heir  male,  though   not  of  his  name. 

*'la'*d  **''  f  ^^^  ^^^  ^''^'^  '■'^'^^  ^^^^  ^"^^^  differed  from  that  of  Brown  TinABark' 
fortheoni-  ham*y  that  being  merely  a  truft ;  alfo  that  in  that  cafe  the  re- 
gion of  the  mainder  was  limited  to  the  heirs  male  of  the  body  of  Sir  Robert 
court  of  Barliham  the  grandfather ;  whereas  here  the  devife  was  to  the 
^Reg.  Lib.  heirs  male,  without  faying  of  any  body. 

A.  1740, 

io.  310.)  who  certified  in  confirmation  of  Lord  Macclesfield's  order,  (Vin.  Abr.  tit.  Devife  W.  b. 
pi,  13.  n.)  and  that  certificate  was  afrerwards  confirmed,  and  the  bill  difmiffed  with  cofts.  Reg.  Lib. 
A.  174:,  fol.  64.6.  But  in  Wills  V.  Palmar,  5  Burr.  261^.  on  a  cafe  fent  to  the  court  of  K.  B.  by  the 
court  of  Char-cery,  the  queftion  arofeon  both  a  wiil  and  a  deed,  whether  A.  took  by  purchafe  under  the 
delciiplion  o;  ke'ir%  male  of  the  hoi^y  of  B.  not  being  heir  general,  B.  being  in  the  firft  cafe  tMt  gi  anlor  j 
the  court  certified,  that  A.  t;ok  an  eitite-tail  by  (icfcent  ;  but  they  added  in  the  certificate,  that  if  a 
third  perjcn  had  been  'he  grantor,  they  fliould  have  thought  that  A.  would  have  taken  hy  purchafe  zs 
heir  male  of  the  body  of  B.  And  they  alfo  certified,  that  he  did  (o  take  under  the  will.  Cox's  note, 
2  P.  Wnis.  3-]     *  The  cafe  of  Newcomen  and  Barkhamj^i/^ra. 

2  Ton.  114.  A.  feifed  of  lands  In  fee  by  indenture,  covenants  to  ftand  feifed 
Ra'^m.rs  *^°  ^^'^  "^^  °^  himft;lf  for  life,  remainder  to  Edward  his  eldeft  fon 
Lille"^*.^'^  foi^  ^if-'  remainder  to  the  firft  fon  of  Edward  in  tail  male,  re- 
Ciay.  mainder  to  the  fecond,  third  and  fourth  fons  of  Edward  in  tail 

«!  Judgment  male,  and  fo  to  all  and  every  other  the  heirs  male  of  the  body  of 
fo"the  -Er/u'cr^  refpedlively  and  fucceffively,  and  to  the  heirs  male  of 
plaintiff:  their  bodies  according  to  their  feniority  of  birth  -,  remainder  to  the 
yrrto?''"'  lefTor  of  the  plaintiff  for  life,  and  a  provifo,  thztii  Edward  die? 
error  was  without  iffuc  male,  that  he  (hall  have  power  to  charge  the  lands 
brought  in     With  daughters' portious  not  cxcecding  100 /.  a-piece  ;  the  cove- 

13  pantoir 
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nantor  dies,  and  Edward  fuffers  a  common  recovery,  and  dies  the  Exche- 
without  iflue  male  :  and  the  only  queftion  was,  If  Edward  took  quer-cham- 
an  eftate-tail  fubfequent  to  the  limitation  to  his  four  fons  in  tail,  or  j'"^  ^^herc, 
if  he  took  only  an  eftate  for  life,  with  a  like  remainder  to  all  his  judgment 
other  fons  in  tail  male  fuccelTively,  as  was  limited  to  the  four  firft  ?  *^s  affirm- 
It  was  adjudged,  that  he  took  but  an  eftate  for  life,  and  that  all  ferved^'''*' 
his  other  ions  fhould  take  by  purchafe.     Firft,  Becaufe  otherwife  Judge 
the  words,   and  to  the  heirs  male  of  their  bodies,  would  be   ufelefs.   '^""'^X* 
Secondly,  The  words  andfo^   &c.  prove  the  fame  intent,  which  oo.*who"it 
being  turned  into  Latin   are  eodem  modo.     Thirdly,   Severally  and  appears,  had" 
fiiccejfivelyy  aecording  to  their  feniority,  are   alfo  a  further  proof  of  '^^'''^hs'i  the 
fuch  intent.     Fourthly,  The  power  to  provide  portions  for  daugh-  repons  dif! 
ters  would  be  unnecefl'ary  if  Edward  took  an  eftate-tail,  becaufe  fering  in 
then  by  a  common  recovery  he  might  bar  it,  and  charge  the  lands  E!'*'  matter. 

1        t-  1      r,  »  Fearne, IOC. 

as  he  thought  fit  *.  3d  edit. 

*  A.  devifes  lands  to  B.  for  life,  and  after  his  death  to  the  next  co.  6S. 

•  heir  male  of  B.y  and  the  heirs  males  of  the  body  of  fuch  next  *  And.  37. 

•  heir  male  \    ind  it  was  adjudged  a  good  remainder  in  contingency  ^^°'  ^^'** 
f  to  the  t;ext  heir  m  ile  of  B.  being  in  the  fingular  number,  and  Archer's 

•  fo  was  only  a  defcription  or  defignation  of  the  perfon  who  ftiould  '^'e  cited, 
'  take  the  remainder  after  the  death  of  J?.,  and  not  any  limitation  ^^"1'^'^* 

'    of  his  eftate.'  and  in  feveral  other  cafes,  which  -vidt  under  title  Devife. 

If  one  devifes  to  A.  for  life,  remainder  to  B.  and  the  heirs  of  6  Co.  17. 
his  body,  remainder  to  C.  and  his  wife  for  their  lives,  and  after  Wild's  cafe. 
their  death  to  their  children,  they  then  having  children,  C.  and  his 
wife  take  only  an  eftate  for  life,  with  remainders  to  their  children 
for  life,  and  no  eftate-tail ;  but  had  there  been  no  children,  the 
devife  being  immediate,  the  children  could  not  take  in  remainder, 
and  therefore  it  muft  be  an  entail  in  the  hufband  and  wife. 

If  lands  are  given  to  a  woman  and  the  heirs  of  the  body  of  her  2  Roll.  Aijr. 
hufband  who  is  then  dead,  it  is  faid  that  the  wife  and  the  iflue  of  +'^- 
the  hulhand  arc  joint-tenants  for  life,  with  remainder  to  the  iflue  in       °'  '^* 
tail ;   for  fince  they  are  named  to  take  In   poflefllon  as   the  wife, 
if  they  fiiould  only  take  an  eftate  for  life,  the  donor  would  have 
again  the  land,   though  thei-e  were  ftill  heirs  of  the  body  of  the 
hufband  in  being,  which  by  the  words  and  Intent  of  the  gift  he 
ought  not  to  have,  fince  he  has  given  it  to  the  heirs  of  the  body  of 
the  hufband;  and  whoever  anfwers  that  defcription  is  comprifed 
within  the  words  of  the  gift. 

A.  devifed  lands  to  B,  for  life,  remainder  to  truftees  to  preferve  Hil.  i^G.2. 
contingent  remainders  during  the  life  oi  B.,  remainder  to  the  heirs  '"  ^-  ^- 
of  the  body  of  B.  lawfully  begotten  ;  and  Verney  doubting  whether  Coifon  ^' 
this  was  an  eftate  for  life  in  B.  or  tail,  fent  it  as  a  cafe  to  B.  R. ;  2Stra.ii25. 
and  notwithftanding  the  teftator's  plain  Intention  to  pafs  an  eftate  ^'  ^* 
for  life,  yet  the  court  held,  that  where  the  anceftor  takes  an  eftate  \  c.  *  **  * 
for  life,  and  in  the  fame  inftrument  a  limitation  is  made  to  his  Feame,  4th 
heirs,  or  to  the  heirs  of  his  body,  the  heir  cannot  be  a  purchafor,  ^^^^-  '**• 
jjnd  that  therefore  this  was  a  plain  eftate-tail.  **^* 

*'  If  A.  makes  a  feoffment  In  fee  to  the  ufe  of  himfelf  for  life,  chudieigh's 
f*  remainder  to  the  firft  fon  of  his  body  begotten,  and  the  heirs  "j*'  ^^' 

«*  made    "* 
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••  male  of  the  body  of  fuch  fiill  fon,  and  to  the  fecond,  ^c.  in  like 
"  manner;  and  for  want  of  fuch  ilTue,  remainder  to  himfelf  and 
"  the  heirs  of  his  body,  with  remainder  to  B.  in  fee ;  in  this  cafe, 
**  till  iflue,  A.  is  tenant  in  tail  general  executed,  with  remainder 
"  to  B.  in  fee.  But,  if  he  had  iflue  a  fon,  then  all  his  eftate-tail 
*'  opens  and  lets  in  the  remainder  to  fuch  fon,  and  then  he  is  be- 
«»  come  again  tenant  for  life,  remainder  to  fuch  firft  fon  in  tail 
**  male,  i^c,  remainder  to  himfelf  in  tail  general,  remainder  to  B. 
«*  in  fee.  And  this  arifes  upon  the  conflrudlion  of  the  ftatute 
*'  of  ufes ;  for  before  that  ftatute  the  ufe  being  nothing  elfe  but 
«*  the  perception  of  the  profits,  and  no  eftate  in  the  land  itfelf, 
"  was  not  fubjecl  to  the  fame  rules  of  law  by  which  the  land  itfelf 
•'  was  governed,  nor  had  the  ce/iuy  que  ufe  any  other  remedy  than 
•*  hyfubpoena  in  Chancery,  to  compel  the  tenant  of  the  land  to  let 
«*  him  into  the  perception  of  the  profits,  or  convey  the  poflefllon  ta 
**  him.  And  though  that  ftatute  by  carrying  the  pofleflion  to  the 
*'  ufe,  did  in  efFe£l  take  away  and  deftroy  the  ufe,  for  fo  much  as 
•*  was  executed  in  poflefllon,  yet  it  ftill  left  in  the  parties  the  fame 
**  power  of  limiting  and  appointing  the  ufes,  as  they  had  before. 
**  And  when  the  perfon,  who  was  to  take  the  ufe,  came  in  ejfe,  the 
•*  ftatute  fupplied  the  place  of  the  Chancery,  and  carried  the  pof- 
*'  feflion  to  the  ufe,  if  nothing  were  done  in  the  mean  time  to 
•*  hinder  the  rifing  of  the  ufe  ;  and  though  the  eftates  were  before 
•'  united,  yet  by  an  a£l:  of  parliament  they  may  well  be  fevered 
**  again  to  let  in  the  intermediate  ufe,  fince  the  ftatute  executes 
"  the  pofleflion  only  according  to  the  ufes  when  they  happen,  as 
*'  well  as  thofe  that  are  capable  of  being  executed  prefently.  And 
•*  therefore  in  that  cafe,  though  the  wife  of  the  tenant  in  tail  hath 
•'  by  the  intermarriage  title  of  dower,  yet  it  is  defeated  again  by 
•'  the  birth  of  a  fon,  which  turns  the  eftate-tail  to  an  eftate  for 
*'  life  by  the  terms  of  the  fettlement  under  which  only  the  title 
**  of  dower  accrued,  and  therefore  muft  be  fubje£l  to  be  defeated 
•'  by  the  terms  of  the  fame  fettlement." 

*  If  one  makes  a  leafe  to  A.  for  life,  remainder  to  him  who 
'  firft  comes  to  St.  Paul's  church,  ^c.  this  is  a  good  remainder 

*  m  abeyance  or  contingency,  but  can  veil  in  none  till  he  quali- 

*  fies  himfelf  to  take  it  by  coming  to  St.  Paul's  church ;  nor  can 

*  any  one  grant  it  away,  though  he  fliould  happen  after  to  come 
«  there  firft.' 

"  If  one  makes  a  feofirnent  in  fee  to  the  ufe  of  himfelf  and  his 
"  wife,  and  to  the  heirs  of  the  furvivor  of  them,  or  to  the  heirs  of 
**  fuch  as  dies  firft  ;  this  is  in  the.  nature  of  a  contingent  remain- 
<*  der  to  the  furvivor,  or  who  dies  firft,  and  after  the  contin- 
"  gency  happened,  the  heirs  fliall  be  in  by  defcent ;  but  by  a  feofF- 
<«  ment  before  it  takes  place,  the  remainders  will  be  deftroyed. 
**  But  thefe  contingent  remainders  cannot  be  granted  over,  be- 
**  caufe  they  are  in  no  perfon  to  grant  •,  therefore,  where  a  leaf© 
*'  was  made  to  the  huft)and  and  wife  for  21  years,  remainder  to 
**  the  furvivor  of  them  for  40  years,  and  the  huft)and  granted  away 
•'  this  remainder  •,  it  was  holden  a  void  prant,  though  he  furvived, 
**  becaufe  till  the  contingency  happened,  he  had  nothing  in  hina 

«»  to 
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'  to  grant,  rekafe,  or  furrender.     So,  if  a  leafe  be  made  for  life, 

'  remainder  to  the  right  heir  of   J.  S.  w1k>  is  then  living,  if  the 

'  eldeft  fon  of  J.  S.  grants  this  remainder,  and  then  J.  S.  dies, 

'  yet  upon  the  determination  of  the  particular  eftate,  the  grantor 

'  may  enter,  becaufe  his  grant  was  void,  having  nothing  in  him 

'  to  grant.     And  in  the  cafe  of  the  hufband  and  wife,  if  lands  loCo.  51: 

'  are  given  to  them,  and  to  the  heirs  of  the  body  of  the  furvlvor 

'  of  them,  and  they  both  join  in  a  leafe  for  2 1  years,  obfcrving 

'  all  the  circumftances  requifite  by  32  H.  8.  yet  this  leafe  fliall 

'  not  bind  the  iflue  for  the  above  reafon. 

**  A  leafe  was  made  to  ^.,  5.,  and  C.  for  their  lives,  remainder  Clerk  t. 
'  to  the  affigns  of  the  furvivor  of  them  for  99  years.     B.  was  the  Sydenham, 
'  furvivor.     It  was  holden,   that  the  99  years  was  an  intereft  pio^d.  in, 
'  veiled  in  him,  which  he  might  well  difpofe  of,  as  he  thought  Fidtju^a, 
'  fit,  and  not  a  bare  power  only  of  nominating  one  to  take  it. 
'  For  ajftgns  is  a  word  proper  for  the  limitation  of  a  further  in- 
f  tereft  to  the  fame  party,  in  cafe  of  a  chattel,  as  heirs  is  for  the 
'  inheritance,  and  yet  both  veil  in  the  party  himfelf  •,  for  affign* 
'  are  either  in  facl,  ox  in  law,  as  executors,  ^c. ;  and  it  appears 
■  before,  that  a  remainder  to  his  executors  in  fuch  manner  veils 
'  in  the  party  himfelf ;  and  fo  it  does  in  cafe  of  fuch  a  limitation 
^  to  his  affigns,  who  for  want  of  an  a£lual  affignee,  will  be  his 
'  executors." 
*  One  levies  a  fine  to  the  ufe  of  himfelf  for  life,  and  after  his  Cro.  EII«. 
death  to  the  ufe  of  his  two  daughters  till  his  fon  B.  fhould  return  ^^9- 
from  beyond  fea,  and  fhould  come  to  the  age  of  twenty-one  cotLu''''* 
years,  or  die,  and  after  fuch  return  and  age  of  twenty-one  years,  225. 
or  death,  which  Ihould  firll  happen,  to  the  ufe  of  the  faid  B.,  ^d  Vouxc't 
and  the  heirs  of  his  body  begotten  ;  B.  returns  from  beyond  fea  :  "^j'^e's 
it  was  adjudged,  that   this  was  a  good  remainder,  and  fhould  c.k.  19. 
vefl  in  him  immediately  upon  his  return,  though  he  was  not  then  4tl»<^<i*'« 
twenty-one  ;  for  the  laft  disjun£live  or  is  to  be  applied  to  the 
whole  fentence,  and  makes  it  disjunclive  in  all,  and  though  his 
coming  from  beyond  fea,  or  to  twenty-one  years,  are  uncertain, 
yet  his  death  is  certain  ;   and  therefore  this  remainder  does  not 
depend  altogether  upon  uncertainties.     And  in  this  cafe  it  feems 
the  heirs  of  his  body  fliall  not  take  by  purchafe,  though  his  death 
had  happened  firll,  and  fo  the  remainder  could  not  veil  in  him- 
felf, for  the  limitation  being  to  him  and  the  heirs  of  his  body, 
whoever  takes  by  virtue  thereof,  muft  take  as  from  him,  and  Shelley's^'' 
confequently  will  be  in  by  {a)  defcent,  and  not  by  purchafe.         cafe. 
'  So,  if  one  devifes  lands  to  ^a.  for  life,  y*  tarn  diu  fola  inxeritj  2  Leon.  8a, 
and  after  her  death  or  marriage,  remainder  over  to  another,  this  3  ^^o"  '^^• 
is  a  good  remainder,  becaufe  it  is  certain  one  of  the  two  contin-  D„er|,^,. 
gencies  will  happen.    But,  if  one  gives  lands  to  A.  till  B.  comes 
to  twenty-one  years  of  age,  and  when  B.  comes  to  fuch  age,  then 
to  remain   over,  this  reu'iainder  is  contingent,  and  uncertain 
whether  it  will  ever  veltj  for  if  B.  dies  before  fuch  age,  the  re- 
mainder is  become  void.     So,  where  land  is  given  to  a  woman 
fo  long  as  fhe  fhall  remain  fole,  or  to  J.y  till  B.  comes  from  Rcune 
to  England,  andaftcr  her  marriage>  ox  iJ."*  coming  to  England^ 

*  then 
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<  then  to  remain  to  C.  in  fee,  thefe  remainders  are  contingentj 

<  and  uncertain  whether  they  (hall  ever  veft  Or  not,  for  if  the  wo- 

*  man  never  marries,  nor  B.  comes  to  Englattdy  thefe  remainders 
«  will  not  veft,  but  are  become  void.  So,  if  lands  are  devifed  to  one 

*  for  life,  and  if  the  devifee  be  difturbed,  that  then  the  land  ftiall  re- 

*  main  over  to  another  in  fee,  this  creates  no  remainder  till  fuch  dif- 

<  turbance,  and  if  that  never  happens,  the  remainder  fails  likewife  5 

*  for  thefe  remainders  are  not  to  arife  but  upon  fuch  a£ls  done, 

<  and  therefore  if  they  fail,  fo  does  the  remainder. 

*  One  levies  a  fine  to  the  ufe  of  A.  and  the  heirs  male  of  his 

*  body,  till  he  or  the  heirs  male  of  his  body  attempt  to  alien  or 

*  fell,  and  then  to  the  ufe  of  B.y  &c. ;  A.  dies  without  iflue,  and 
«  without  any  attempt,  i^c;   B.  will  have  no  eftate  ;  for  his  re- 

*  mainder  was  not  to  begin  but  upon  fuch  attempt  precedent,  and 

*  that  not  happening,  the  remainder  never  takes  place.'  "  And 
<*  vide  infray  that  a  remainder  to  commence  after  fuch  attempt,  is 
"  repugnant  and  againft  law." 

*  A  leafe  is  made  to  A.  for  life,  remainder  to  B.  for  life,  and 

*  if  B.  dies  before  A.^  that  then  the  land  Ihall  remain  to  C.   for 

*  life,  this  is  a  good  remainder,  if  the  contingency  happens,  other-' 

*  wife  not ;  and  in  the  mean  time  the  eftate  continues  in  the  leflbr, 

<  and  is  not  in  abeyance,  being  exprefsly  limited  to  go  over,  if  fuch 

*  contingency  happens,  therefore  till  it  does  happen,  nothipg  is 

*  devefted  out  of  the  leflbr.' 

"  A.  by  indenture  covenants  to  levy  a  fine  to  the  ufe  of  him- 
*'  felf  for  life,  and  after  his  deceafe  to  the  ufe  of  B.  his  fon,  fo 
"  long  and  until  he  attempt  to  alien,  and  then  to  the  ufe  of  C, 
**  and  the  heirs  male  of  his  body  during  the  life  of  B.,  and  im- 
*'  mediately  after  his  deceafe,  to  the  ufe  of  the  firft  and  other  fons 
**  of  B.  in  tail  male  fucceflively,  remainder  to  C  in  tail.  It  was 
<*  objeftcd,  that  no  ufe  vefted  in  C.  till  B.  attempted  to  alien,  for 
**  the  ufe  to  C.  and  all  the  limitations  after  depend  on  ^.'s  at- 
<*  tempt  to  alien.  But  it  feemed  to  the  court,  that  it  fhould  be 
**  intended  in  the  limitation  of  the  ufe,  that  after  ^.'s  death  with- 
**  out  iflue  male,  C.  ftiould  have  the  land,  be  there  any  attempt  to 
*'  alien  or  not,  by  reafon  of  the  words,  and  immediately  after  his  de- 
<*  ceafe  to  the  Jirji  fony  &c. ;  for  the  ufe  which  was  to  arife  upon  the 
•«  attempt  to  alien,  is  only  reftrained  to  the  ufe  for  the  life 
«  of  B. 

"  If  one  devife  land  to  A,  and  the  heirs  of  his  body,  provided 
*'  that  if  A.  happen  to  die  without  heirs  of  his  body,  that  then  it 
"  fliall  remain  to  B.y  this  is  a  good  remainder  vefted  prefently, 
*'  and  no  contingency  at  all,  but  the  ordinary  limitation  of  a  re-^ 
*'  mainder  upon  an  eftate-tail.  So,  in  a  leafe  for  life,  upon  con- 
*'  dition  that  if  the  leffee  die,  then  it  ihall  remain,  bfe.  this  is  a 
**  good  remainder  executed  prefently." 

*  One  devifes  lands  to  his  wife  during  her  natural  life,   if  flic 

*  does  not  marry,  but  if  (he  marries,  then  prefently  after  my  fon  A. 

<  to  enter  and  enjoy,  to  him  and  the    heirs  male  of  his  body ; 

*  it  was  adjudged,  firft.  That  by  this  will  the  wife  had  an  eftate 

*  for  her  widowhood  onlyi    fccondly,  That  thi&  was  a  remainder 

*  vefted 
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*  vefted  In  yf.  prefently  to  take  effecl  in  pofleflTion  upon  the  death  of  Brown  v. 

*  or  marriage  of  the   wife,  which  (hould  firft  happen,  and  not  ^"tter. 

*  a  contingent  remainder  to  take  efFeci  only  in  cafe  the  wife  [in^Ll'dy  ** 

*  married.  Anne  Fry's 

cafe, 
jVentr.  203.  Hale  erpreffed  a  Hnailar  opinion,  where,  he  faid.  It  is  a!l  one  as  if  the  eftate  had  been  dsvlfed 
to  her  for  lite,  andif  Jhe  marriis,  then  to  rcmalr.,  which  had  been  but  an  eitste  quam  diu jolaiixerit-—\(i 
*.  cafe  where  a  teftator  devifed  lands  to  his  wife  during  tcr  ivldiivbtoj,  and  if  jhe  Jhoutd  marry  aTair, 
that  then  his  diughter  Hiould  enter,  provided  that  if  his  wif;  rr.-rrisd  a«d  furvived  his  daughter,  the 
eftate  fliould  return  to  her;  Lord  Hardwicke  took  a  diftinilron  between  the  devife  of  an  eftate  during 
widowhood,  with  remainder  over,  and  a  devife  during  widowhood  with  remainder  over  on  her  marrying 
again  within  a  liirAtcd  time.  Jordan  v.  Holkham,  Ambl.  209.  Where  there  was  a  devife  to  a  wife  pro- 
Tided  flje  remained  a  widow  \  but  in  cafe  /he  married  a  fecond  huft)and,  then  to  tertator's  nephew  when 
he  fliould  attain  the  age  of  twenty-three  yeais  ;  it  was  held,  that  the  vviJow  had  an  eftate  .';//  the  ne- 
phew attained  the  age  of  twenty-three  yeari,  chough  ihe  married  bsfo.e.  Doe  v.  Freeman,  i  Termi 
Rep.  389.] 

*  One  devifes  lands  in  this  manner  :  My  will  is  to  entail  all  my  Foy  v. 

*  lands  to  my  nephew  A.y  and  the  heirs  male  of  his  body,  and,  for  ^'"t^^y 

*  default  of  fuch  liTue,  to  his  brother  and  the  heirs  male  of  his  606*^* 

*  body,  ^f.   habendinn  to  tliem  feverally,  and  to  the  heirs  male  of  Jon.  57. 

*  their  bodies,  to  the  only  intent  and  true  meaning  of  this  my  will,  ^*J''"'  4*9y 
'  and  io  long  as  they  and  every  of  them  do  perform  and  keep  the 

*  true  meaning  thereof  touching  the  entailing  all  mv  faid  lands  in 
<  manner  following  •,  and  therefore  I  give  all  my  faid  lands  to  J.^ 

*  and  the  heirs  male  of  his  body  begotten,  until  he  or  they  make 

*  any  adls  to  alter  or  difcontinue  the  eftate-tail,  and  then  to  5.,  and 

*  the  heirs  male  of  his  body,  with  other  remainders  over,  and  dies, 

*  A.  enters  ;  B.  dies,  leaving  ifiue  C,  and  then  A.  levies  a  fine ; 
'  and  it  was  objefted  that   C  could  not  enter,   becaufe  the  re- 

*  mainder  devifed  to  his  father  was  contingent,  and  not  to  arlfe 

*  but  upon  AJ&  alteration  of  the  eftate,  and  not  before  or  other- 

*  wife,  and  then  B,  dying  before  that  contingency  happened,  the 

*  remainder  could  not  veft.    But  it  was  adjudged,  that  theremain- 

*  der  to  B.  was  not  contingent,  but  an  immediate  devife,  and  that 
'  otherwife  the  intent  of  the  devifor,  which  was  to  give  to  every, 

*  one  in  remainder  fucceflively,  would  be  deftroyed,  though  it  was 

*  holden  that  the  limitation  over  upon  his  alienation  did  not  \o  de-  » 

*  feat  the  operation  of  the  fine,  as  to  prevent  the  difcontinuancc 

*  wrought  thereby,  and  give  him  in  remainder  immediate  title  of  en- 

*  try  thereby,  for  that  fuch  claufe  tended  to  a  perpetuity,  and  was 

*  condemned  in  law  upon  the  reafon  of  other  cafes  there  cited.' 

**  A.  in  confideration  of  a  marriage  intended  between  B.  his  Moor,  ici. 
*'  nephew  and  C.  the  daughter  of  i).,  and  of  2co  marks  paid  by  pi.  24.7. 
*'  Z).,  makes  a  feoffment  to  the  ufe  of  B.  and  C.  for  their  lives,  cJuhrV  's 
**  and  after  carnal  copulation  to  the  ufe  of  the  ilTues  of  their  c^e. 
*^  bodies,  remainder  to  B.   and  the  heirs  of  his  body  begotten, 
«*   ^c.     The  marriage  never  takes  effe£t,  buti?.  marries  another 
•*  woman,  and  hath  ifiue  by  her  j  and  A.  married  alfo,  and  had 
**  hTue  J  and  after  the  death  of  A.  and  B.  the  queftiou  between 
**  their  children  was,   ift.  If  the  ufe  fhould  arife  to  B.  and  C.  for 
**  their  lives  by  reafon  of  the  money  paid,  though  no  marriage 
**  was  had  ?    2d,  If  the  remainders  which  were  limited  after  the 
«  marriage  are  not  nov,'  prevented  from  rifing,  by  reafon  no  mar- 

*'  riage 


7^2  IHcnmfntier  anti  BeDei^lfan. 

«'  riage  was  haci  ?  As  to  the  firft,  the  juftices  thought,  the  ufc 
«<  wouM  well  arife,  though  no  marriage  was  had,  becaufe  it  was 
"  limited  out  of  the  eftate  of  the  feoffees,  which  was  an  eftatc 
«*  executed,  and  needed  no  confideration  to  raife  the  ufe.  But,  if 
««  it  had  been  by  way  of  covenant  to  ftand  feifed,  they  held,  no  ufe 
«*  would  arife;  becaufe  the  marriage  was  the  principal  confidera- 
«*  tion,  and  that  failing,  the  confideration  to  raife  the  ufe  fail* 
*<  hkewife,  and  the  money  would  not  be  fufficient.  As  to  the 
"  fecond  point,  they  thought  the  confideration  of  name  and  blood 
«  fufficient  to  raife  a  ufe  to  B.  who  was  J.'s  nephew,  and  that  it 
"  might  be  independent  on  the  other  limitations,  which  were  not 
«*  to  arife  but  upon  the  marriage  had.  But  no  judgment  was 
**  given." 

*  Lands  were  fettled  to  the  ufe  of  the  hulband  and  wife  for 

<  their  joint  lives,  and  after  the  death  of  either  of  them,  to  the 

*  heirs  of  the  body  of  the  wife  by  the  hufband  to  be  begotten,  and 

*  for  default  of  fuch  ilTue,  the  wife  furviving  the  hufband,  to  the^ 

*  ufe  of  the  wife  for  life,  and  after  her  death  to  the  heirs  of  her 
9d.  247.  *  body  begotten ;  the  hufband  dies  leaving  iflue  by  the  wife,  and 
Rayn.  126.  <  {lie  marries  again  and  fufFers  a  common  recovery  ;  and  the  prin- 
Merrell  v.'  *  '^^P^^  qucflion  was,  Whether  this  was  an  eftate-tail  executed  in 
Rumfey,  ^,  *  the  wife,  or  that  the  remainder  was  contingent  ?  It  was  ar- 
viae  Perk.  |  <  gued,  that  the  remainder  depending  on  their  joint  lives,  and  be- 
eCo. 9^^*  *  ^"g  limited  to  the  heirs  of  the  body  of  one  of  them,  fo  that  it 
ftRoii.  Abr.  *  may  be  fruflrate,  if  the  wife  furvives,  mull  needs  be  contingent, 
*»8.            (  becaufe  by  the  death  of  the  hufband  the  joint  eftate  for  life  is 

*  determined,  and  yet  the  remainder  to  the  heirs  of  the  body  of 

<  the  wife  by  the  hufband  cannot  take  effeft,  for  non  eji  hares  vi* 
'  ventis.     But  per  cur.  clearly,  and  with  fome  difpleafure  at  the 

*  argument,  the  words  heirsy  &c.  are  not  words  of  purchafe,  but 

*  of  limitation  to  the  wife,  and  the  eflate  veils  in  her  prefently, 

*  and  is  not  in  contingency  \  as  if  an  eflate  be  limited  to  a  woman 

*  durante  vidultatey  remainder  to  her  heirs  or  the  heirs  of  her  bodyy 

*  this  is  a  fee-fimple  or  fee-tail  executed  in  her  prefently ;  and 

*  though  Ihe  afterwards  marries,  yet  that  fliall  not  deflroy  the 

*  eflate  that  was  well  vefled  and  fettled  in  her  before  ;  and  hero 

*  the  rem.ainder  clofes  with  the  particular  eflate  to  all  purpofes  but 

*  dividing  the  joint-tenancy,  and  is  no  more  than  an  eflate  to  the 

*  hufband  and  wife,  and  the  heirs  of  the  body  of  the  wife»* 
Perk.  §337.  **  And  they  feemed  to  rely  upon  the  cafe  in  Perkins,  where  land* 

"  were  leafed  to  A.  and  B.  for  the  life  of  C,  remainder  to  the 
"  right  heirs  of  ^. ;  then  C.  died,  living  A.  and^.,  and  after  A, 
"  takes  wife  and  died,  living  B.  It  is  there  faid,  that  the  wife  of 
**  A,  (hall  be  endowed,  becaufe  C.  died,  hving  A  the  hufband,  fo 
•*  that  the  freehold  and  inheritance  were  united  in  the  hufband 
**  during  the  coverture.  Which  cafe,  if  i?be  law,~raay  givefomc 
"  colour  to  the  principal  cafe.  But  it  feems  to  me  not  to  be  laW} 
"  for  the  rule  is,  that  where  by  poflibility  the  particular  ellatc 
"  may  determine,  before  the  remainder  can  take  effed,  there, 
**  fuch  remainder  is  contingent ;  and  by  the  death  of  C.  the  pat* 
<*  ticular  eflate  is  abfolutely  determined,  for  the  remainder  can- 
0  *'  not 
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*'  not  then  take  efFecl,   becaufe  A.  cannot  have  heirs  durhig  his 
*'  life.      And   this   is   no  infringement   of   the  other  rule,    that 
**  wherever  the  anceflor  takes  An  ePiate  for  life,   and  after  in  the 
**  fame  conveyance  a  limitation  is  m^de  to  his  right  lieirs,  or  the 
"  heirs  of  his  body  mediately  or  iiVimediately,   that  in  fucii  cafe 
*='  the  remainder  vefts  in  the  anceftor  himfelf,  and  07  confequence 
*'  the  heirs  fliall  be  in  by  defcent,  and  not  by  purchafe  ;  for  here, 
"  A.  took  no  ellate  for  his  own  life  ;  and  though  it  was  an  eftate 
'*  of  freehold,  yet  it  was  lb  limited,  that  without  any  adl  or  default 
"  of  liis  it  might  determine  during  his  life  ;  and  fince  the  life  of 
*'  C.  was  made  the  meafureof  the  continuance  of  the  eftate  of  A. 
"  and  B.y  it  is  more  reafcnable  to  give  it^.  after  C's  death,  thaa 
'*  it  is  to  give  it  B.  likewife  :  but   both   their  efbates   are  to  be 
'*  bounded  and  circumfcribed  by  the  life  oi  C,  and  when  he  dies, 
**  living  //.,   who  can  then  have  no  heir  to  take  the  remainder,  it 
**  feems  in  reafon,  the  remainder  is  dellroved.     So,  in  the  prin- 
**  cipal  cafe,    when  the  eftate  is  limited  to  the  huftjand  and  wife 
"  during  their  joint  livvsy  this   is  no  abfolute  eftate  for  their  lives   r  co.  g. 
'^  fo  as  to  go  to  the  furvivcr,  but  the  death  of  either  of  them  deter- 
"  mines  tliat  eftate,  and  the  remainder  being  limited  to  the  heirs 
"  of  the  body  of  the  wife  who  furvived,  and  can  have  no   heir 
*'  during  her  life,  feems  to  be  defeated  thereby.     And  note,  they  i  sij.  2.i7, 
*'  feemed  to  agree,  that  if  an  eftate  were  made  to  the   huiband 
**  and  v,-ife  during  coverture,   remainder   to   the   heirs,   or  heirs  of 
**  the  body  of  the  hufband,  tliat  this  was  a  contingent  remainder. 
**   And  there  feems  no  difference  in  reafon  between  fuch  a  limit- 
*'  ation,  and  where  it  is  durante  viduitate,  or  to  two  for  their  joint 
"  lives,  or  to  two  during  the  life  of  a  third  perfon,  with  fuch  re- 
*'  mainder  over ;  becaufe  in  all  thofe  cafes   the   particular  eftate 
"  determines,  before  the  remainder  can  take  efFecl.     And  the  cafe 
*'  in  2  Re.  Abr.  fupra^  fecms  expref^ly  to  contradict  the  principal 
"  cafe,  and  the  reafon  of  it.     So  the  c-akfiipra.     But  in  the  prin- 
'*  cipal  cafe,  if  the  wife  had  died  firft,  there  had  been  no  doubt 
*^  but  the  heirs  of  her  body  had  taken  by  defcent,  ihe  having  had 
"  the  whole  during  her  life.     And  this  feems  to  differ  much  from 
**  a  limitation  to  baron  and  feme,  and  tiie  heirs  of  the  body  of  the 
"  feme  ;  for  there,  whichever  of  them  dies  firft,  yet  the  furvivor  s^uars. 
*'  fhall  hold  during  life.     Ideo  qu^re  of  thefe  matters.     As  to  the 
<f  fecond  point  of  the  cafe,  if  the  fecond  limitation  to  the  wif^ 
«'  fhould  take  eircc>,  becaufe  it  was  upon  the  dying  without  fuch 
**  ilfue,  whei-eas  there  was  iffue  fo  begotten  living  at  the  denth  of 
*«  the  huihand  ;  tlie  court  faid,  there  was  no  colour  for  it,  for  fuch   [See 
<«  heir  and  fuch  ilTue  is  all  one,  for  unlefs  in  the  heir,  it  is  not  fuch   ^,°^^^''  ^ 
*'  iffue.     Note,  this  objection  feems  to  make  the  fecond  remain-  435. '&c.* 
"  der  to  the  wife  conditional  upon  the  hufband's.  not  leaving  iffue  whr-he.  the 
*<  at  the  time  of  his  death,  which  here  he  did.     But  the  limitation  ^."-^''^-e?' 
<*  IS  not  confined  to  his  leaving  iffue  at  the  time  ot  his  de -th,  but  is  cjIV  h  vin- 
«'  general   andforddfiudtoffucb  iffue   or  heir,  and    feenss  not  to  ocicert,  und 
*'  differ  from  the  common   limitation  of  remainders  after  eft  ites^  f^l^lYonl'  " 
*«  tail,  and  therefore  may  well  veft  as  a  remainder  in  the  wiie   „. comro- 
**  immediately  upon  the  hufband's  death.  vei-.i-d.^ 

VcL.  V.  3C  "One 
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loCo.  S5.  *^  One  makes  a  feofFment  in  fee  to  the  ufe  of  himfelf  for  life,  and 
"  after  to  the  ufe  of  fuch  perfon  and  perfons  to  whom  he  fhall 
"  demife  any  part  of  the  premifes  for  life  or  years,  and  after  for 
•'  the  psrformance  of  his  laft  will,  and  to  the  ufe  of  fuch  perfon 
«<  and  perfons  to  whom  he  fliall  by  his  bit  will  devife  any  ellate 
*'  or  cftates,  and  after  to  the  ufe  of  B.  in  tail,  with  other  remain- 
<^*  ders  over.  Thefe  remainders  are  contingent,  and  not^executed 
««  in  B.  and  the  others  till  the  death  of  the  feoffor,  becaufe  the 
**  feoffor  hath  fuch  power  that  by  his  will  he  may  give  away  the 
^*  whole  fee-fimple,  and  therefore  till  his  death  it  being  uncertain 
*'  whether  they  will  ever  veil  or  not,  they  muft  needs  be  contin- 
**  gtm^  and  then  the  ufe  of  the  fee  in  the  mean  time  vefts  again 
**  in  the  feoffor.  But  quare  in  this  cafe,  if  h:"  afterwards  makes  a 
•*  feofFment  in  fee,  or  commits  a  forfeiture,  if  thole  in  remainder 
•*  may  not  enter  prefently  :  for  fuch  feofFment  is  not  in  purfu- 
**  ance  of  his  power,  and  if  it  be  not  warranted  by  that,  it  cannot 
*'  be  good  at  all.  For  if  it  Ihould,  he  might  then  derogate  from  his 
♦'  own  grant,  and  avoid  it  in  what  manner  he  pleafed.  And  if  it 
"  be  fo,  that  thofe  in  remainder  may  enter  in  fuch  cafe,  then  their 
*'  remainder  muft  be  veiled  in  them  before,  and  cannot  be  con- 
**  tingent;  for  the  feoffment  which  gives  away  the  whole  eftate 
**  to  another,  can  never  operate  fo  as  to  veft  it  in  them  at  the  fame 
**  time  too.  Befides,  the  account  given  of  thefe  remainders  is  in- 
*'  confident  with  their  being  in  contingency ;  for  all  contingent 
•*  remainders  pafs  out  of  the  feoffor  at  the  fiime  time  with  the 
"  particular  eftate,  and  are  carried  into  abeyance  till  the  contin- 
**  gency  happens ;  but  here  it  is  faid,  the  ufe  of  the  fee  is  vefted 
**  in  the  feoffor  till  his  death,  which  cannot  be  ;  therefore,  it 
**  feems  more  reafon^ble  to  conilrue  thefe  remainders  to  be  vefted 
"  prefently,  though  fubjeft  to  be  divefted  and  taken  out  of  them 
**  by  the  feoffor,  if  he  purfues  his  power  in  devifing  away  the 
**  whole.  But,  if  he  makes  fuch  feofFment,  it  (hould  feem,  he  can 
"  never  after  execute  his  power,  for  that  was  inclulively  given 
«'  away  and  extinguiflied  in  the  feofFment,  whether  thofe  in  re- 
*'  mainder  may  enter  for  the  forfeiture  or  not ;  and  if  they  cannot, 
«*  then  their  eflates  are  abfolutely  in  the  power  of  the  feoffor,  and 
**  his  referving  to  himfelf  a  power  to  defeat  them  in  fuch  a  par- 
**  ticular  manner  was  altogether  idle,  which  feems  not  rea- 
i*  fonable." 

(D)  Of  Remainders  in  Abeyance  or  Contingency ; 
what  Eftate  is  fufficient  to  fupport  them  ;  when 
they  are  to  take  effect ;  and  by  what  Means  they 
may  be  deftroyed  or  prevented  from  coming  in 
e[fe\  and  therein,  of  Remainders  by  way  of  exe- 
cutory Devife  or  future  Intereft. 

*'     A   Contingent  remainder   muft   vcft    during   the    particular 

«*  eflate,  becaufe  if  remote  contingencies  fhould  be  allowed 

■*  to  hang  over  titles,  no  man  wpuld  know  when  he  was  fafe  in 

u  "his 
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*'  his  purchafes.  The  law  therefore  has  appointed  how  long  fuch 
"  contingencies  are  to  expect,  which  is,  only  during  the  continu- 
**  ance  oi-  the  particular  eitate,  and  then  the  remainder  mull  come 
**  in  being  j  fnice  remainder  ex  vis  termini  figaifies  a  remaining 
**  part  of  a  particular  eftate  preceding.  Whether  fuch  particular 
**  eftate  determine  by  effluxion  of  time,  or  by  merger  of  the  parti- 
**  cular  eftate  in  a  greater,  it  is  all  one;  for  if  the  contingent  re- 
♦'  mainder  do  not  veft  before  fuch  merger,  it  can  have  no  being 
**  afterwards ;  fince  the  particular  eftate  is  the  foie  limitation  on 
*<  which  the  remiiinder  is  to  take  place. 

**  Contingent  remainders  arife  cither  at  common  law,  or  by  way 
**  of  ufe,  and  are  alfo  to  be  dcftroyed  two  ways :    I  ft,  By  the 
**  merger  of  the  particular  eftate  which  fupports  them  ;  for  the 
*<  particular  eftate  being,  as  hath  been  faid,  the  fole  time  of  limit- 
*'  ation  in  which,  tliefe  contingencies  are  to  take  place,  the  merger 
*«  of  that  eftate  is  the  dcftruttion  of  the  remainders ;  and  this, 
**  whether  fuch  remainders  be  limited  at  common  law  or  by  way  of 
**  ufe.     But  then  every  particular  eftate  upon  which  fuch  remain- 
**  ders  depend  muft  be  taken  away ;  for  the  remainder  is  the  re- 
**  maining  part  of  each  particular  eftate,   when  there  are   more 
»*  than  one  in  the  limitation  ;  and  each  particular  eftate  is  the 
**  time  appointed  by  law  when  fuch  contingent  remainders  are  to 
**  take  place  ;  and  therefore  the  deftroying  of  one  of  thefe  parti- 
**  cular  eftates  is  no  deftruftion  of  the  remainder.     Hence  it  is,  2Roll.Abr. 
"  that  if  an  eitate  be  limited  to  A.  for  life,  remainder  to  B.   for  796. 
*^  life,  with  contingent  remainders  over;  if  ^.  makes  a  feoffment,  vi^fefs^* 
**  this  does  not  deftroy  the  contingent  remainder,  becaufe  B.  hath  iVentr, 
*'  a  right  to  enter  and  recontinue  his  eftate,  which  therefore  in  ^^^* 
*'  judgment  of  law  fubfifts  in  him  ;  and  therefore  that  eftate  is  not 
*'  gone  within  the  compafs  of  which  the  contingent  remainder  is  to 
<*  veft.     So  it  is,  if  B.  had  only  a  right  of  action  ;  as,  if  a  defcent 
*<  had  been  caft  upon  the  heir  of  the  feoffee  of  A.,  and  put  B.  to 
'*  his   real  aclion  ;  becaufe   he  who  hath  the  right  to  the  eftate, 
<'  hath,  by  the  better  opinion,  in  judgment  of  law,   the  eftate  in 
"  him. 

*'  2dly,  Such  contingent  remainder  arifing  by  way  of  ufe,  may 
*'  be  alfo  deftroyed  by  taking  away  the  feifin  out  of  which  the  ufe 
«  arifeth.  For  the  ftatute  of  the  27  //.  8.  hath  executed  the  feifin 
**  of  the  feoffee  to  the  ufes  limited,  fo  that  if  there  be  no  feifin  at 
"  the  time  when  the  ufe  is  to  rake  place,  fuch  ufe  muft  be  deftroy- 
**  ed ;  becaufe  no  {c\{\n  or  poffeffion  can  be  executed  to  it;  and 
<*  therefore  if  the  perfon  in  whom  the  legal  feifin  is,  made  a  feoff- 
*'  ment  for  value  without  notice,  fuch  feoffee  comes  into  a  good 
**  title  at  law,  and  there  is  no  reafon  in  equity  to  take  it  from 
*'  him,  and  by  confequence,  in  fuch  cafes,  the  feilin  out  of  which 
■<*  the  ufe  arifeth  is  deftroyed.  And  therefore  if  a  man  covenants 
<*  to  ftand  feifed  to  the  ufe  of  himfelf  and  his  heirs,  till  an  In- 
*'  tended  marriage  of  his  fon  takes  effedl,  and  after  the  marriage 
<'  to  the  ufe  of  his  fon  for  his  life,  remainder  to  his  wife  for  her 
•*  life,  with  contingent  remainders  to  the  iffue  of  the  marriage,  the 
«  father  makes  a  f;;offment  in  fee  for  value,  without  notice  of  the 

3  C  2  <•  ufes 
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"  ufes  before  fuch  marriage  ;  fuch  ufes  are  deftroyed;  and  though 

'*  the  marriage  takes  efFed,  they  can  never  arife,  becaufe  the  feifm 

**  out  of  whicii  the  ufes  were  to  arife  is  deftroyed.     Otherwife  it 

"  is,  if  the  feoffment  had  been  without  value,   or  with  notice  ; 

*'  becaufe  fuch  feoffees  had  only  acquired  a  feifin  which   equity 

"  would  make  liable  to  the  ufes  as  a  mere  fubftitute  of  the  feoffor. 

"  The  fame  law  of  a  leafe  for  years  referving  rent  for  the  time  of 

*'  the  continuance  of  fuch  leafe  ;  becaufe  fuch  leafe  is  valuable. 

*<  Otherwife,  of  a  leafe  for  years  referving  no  rent ;  becaufe  for 

*<  no  valuable  confideration. 

«RoU.  Abr.       *t  If  a  man  makes  a  feoffment  to  J.  S.,  to  the  ufe  of  himfelf  for 

^^,";  *«  life,  remainder  to  his  daughter  on  her  marriage  for  her  life,  re- 

Viifcs."       "  mainder  to  her  firft  fon,  remainder  to  his  own  right  heirs;  if 

[n^e  t<  }ie  makes  a  feoffment  in  fee,  or  grants  the  reverfion  without 

c!  r"V-?i.    "  v^Jiie*  ^^^'^^  will  not  difplace  the  contingent  remainders ;   be- 

434>435'      *'  caufe  the  feoffee  comes  in  as  a  volunteer,  and  therefore  (hall 

4S'^>437>     «  not  ditlurb   a  valuable  fettlem.ent.     But,  if  fuch   feoffor  and 

^'C'J  ((  j^  s^  join  in  a  feoffment  for  value  without  notice,  it  will  deflroy 

"  the  remainders^  for  the  former  reafon.    But,  if  he  himfelf  makes 

*'  a  feoffment  for  value  without  J.  S.,  fuch  contingent  remainders, 

"  by  the  better  opinion,  will  aiife  out  of  the  firft  livery  to  jf.  S,  if 

<*  they  happen  within  the  life  of  the  daughter,  which  is  called  the 

«'  fcintUla  j uris  in  J.  S.  to  be  executed   to   the   contingent  ufes. 

*'  The  reafon  of  which  is,   that  fince  there  is  a  particular  eftate 

**  dill  continuing  in  the  daughter,  within  the  compafs  of  which 

«'  the  contingent  remainders  may  ftill  veil ;  and  fince  before  the 

**  ftatute  there  was  a  feifin  continuing  in  the  feofree,  and  the  in- 

*'  tention  of  the  flatute  was  to  preferve  and  not  to  deflroy  the 

«'  eftate,  therefore,  in  fupport  of  the  flatute,  the  law  rather  will 

*'  fuppofe  a  feifin  in  feotfecs  to  be  execuced  to  the  contingent 

**  ufes,  if  they  happen  within  time,  than  fuffer  fuch  contingent 

**  ufes  to  be  deftroyed  by  limit.;tions  fubfequent  to  them. 

**  Let  us  in  the  next  place  fee  by  what  means  thefe  contingent 

*'  remainders  may  be  deftroyed  or  prevented  from  ever  arifing." 

Co.  134.       *  And  here  the  rule  is,  t-hat  if  the   contingent  remainder  can- 

p32-  t  not  veft   either  during   the  particular  eftate,  or  at  the  inftant 

"  *     '     *  of  the  determination  thereof,  fuch  remainder  is  for  ever  deftroy- 

*  ed.     The  reafon  whereof  feems  to  be,   to  prevent  the  inconve.- 
'  nience  nnd  danger  that  might  otherwife  enfue  to  purchafcrs  by 

*  allowi  la  fuch  remainders  to  take  plrice  wh-^rever  they  happened  j 
<  for  if  but  the  latitude  of  a  day  were  given  to  their  vefting  after 

*  the  particular  eftate  ended,  they  might  as  well  arife  one  hundred 

*  years  after ;  the  reafon  of  fuch  allowance  being  the  fame ;  and 

*  fince  by  the  limitation  they  ought  to  veil  when   the  particular 

*  eftate  determines,   if  they  cannot  fo  do,  they  fhall  never  after 

*  take  elTect,  be  they  limited  either  at  common  law  or  by  way  of 

*  I'fe. 

i  Leon.  1 78.       *  Therefore,  whejre  one  made  a  feoffment  in  fee  to  the  ufe  of 

*  himfelf  for  life,  and  after  to  the   ufe  of  his  firft  fon  and  his 
'  heirs ;  the  father  and  feolTees,  before  any  iffue,  infeofFed  /.  S.  and 

*  his  heirs  for  a  valuaole  confideration  without  notice,  and  then 

*  the 
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the  father  died  leaving  iiTue  a  fon   who  enters ;  by  the  bettet 

opinion,  the  contingent  ufe  to  the  fon  was  deftroyed ;  becaufeby 

the  feotFment  the  particular  eftate  was  determined,  and  the  fon 

not  being  in  effe  to  take  advantage  of  the  forfeiture  and  wrong 

done  to  his  remainder,   fliall  never  after  fet   it  up  againft  the 

purchafer ;  and  the  ^eoffees,  by  their  joining  in  the  feotfment, 

have  excluded  themfelves  of  any  entry  to  revive  the  remainder,  (fl)zRoil, 

if  that  were  necelTary,   as  {a)  a  releafe  by  them  after  the  feoff-  Abr,  797. 

ment  of  the  father  would  likewife  have  done.' 

*'  One  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,  2 Leon. 224. 

remainder  to  the  ufe  of  his  elcleft  fon  in  tail,   remainder  to  his 

own  right  heirs,  and  before  iffue,  fuffered  a  recovery,  and  died 

leaving  a  fon.     It  was  holden,  that  in  tnis  cafe  the  fon  (hould 

not  avoid  the  recovery  by  32  if.  8.  becaufe  the  remainder  was 

not  in  him  at  the  time  of  the  recovery,  as  by  the  words  of  the 

ftatute  it  ought  to  be.     But,  it  was  holden,  that  he  might  avoid 

the  recovery  by  the  common  law  ;  becaufe,  fays  the  book,  the 

recompence   could  not  extend  to    fuch  remainder  as  was  not  iCo.  i36.3» 

/'«  ("/Tt"  at  that  time.     But  this  is  aealnft  the   exprefs  refolution  6Co. 4a.a, 

f.irr  .-ir  •  ^  Roll.Rep. 

ot  the  cales  atrer  mentioned;  lor  a  common  recovery  is  now  ^^-        ^ 

but  a  common  affurance,  and  therefore   if  tenant  in  tail,  re-  Poph.  139. 

mainder  to  the  right  heirs  of  J.  S.  fuffers  a  common  recovery,  Cop>vood'j 

living  J.  S.y  yet  the  remainder  is  barred,  though    it  was  then   ,  Leori.260. 

in  abeyance,  and  the  recompence   in  value  could  not  extend  c^r^f-  ptr 

to  it."  ^^^y- 

*  A.  had  iffue  B.  and  C.  his  fons,  and  made  a  feoffment  in  fee  Ci.  120. 
to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  the  feoffees  '':'f^:  7°* 

and  their  heirs  during  the  life  of  B.^  remainder  to  the  ufe  of  the  ^afe •' 

firft,  fecond,  and  other  fons  of  B.  in  t  lil  male,  remainder  to  the  [See  various 
ufe  of  C.  and  the  heirs  of  his  body,  remainder  to  his  own  right  o'^fv^^^'"'^ 
heirs,  and  dies ;  the  feoffees  infeoff^d  B.  in  fee,  without  confider-  guments 
ation,  and  with  notice  of  the  firit  ufcs,  and  after  B.  hath  iffue  a  c:aw-i  from 
fon,  and  if  he  was  barred  bv  the  feoffment  of  the  feoffees,  was  '^'j"'^."^'*  * 
the  queftion  ?  It  was  adjudged, upon  folemn  argument  in  the  Ex-   Fearne,  15S.. 
chequer-chamber,  that  he  was  barred  -,  for  the  feoffment  of  the  zi--  225. 
feoffees  divefted  all  the  eftates  and  future  ufes,  and  though  B.  ^ae'dit.l 
had  notice  this  was  not  materia!,  the  ellate  out  of  which  the 
ufes  were  to  arife  being  divefted  and  gone ;  and  the  new  eftate 
given  by  the  fecond  feoffment  fhall  not  be  fubjedt   to  the  ufes 
limited  by  the  firft  feoffment-,  and  there  being  no  fon  of  B.  to 
enter  when  the  particular  eftate  determined,   as  in  this  cafe  it 
did  by  the  feoffment,  which  was  a  forfeiture  thereof,   he   Ihall 
never  enter  after ;  for  the  ftatute   27  i/.  8.  c.  10.  executes  no 
ufes  but  when  the  eftate  continues  in  the  feoffees  to  ferve  them, 
and  not  when  that  is  divefted,  and  the  ufe  itfelf  turned  to  a 
right.     Alfo  it  was  held  in  the  fame  cafe,  that  if  there  had  been 
no  alteration  of  the  poffeffion,   but  that  B.  had  died  before  the 
birth  of  his  fon,  he  Ihould  never  after  have  the  eftate,   the  re- 
mainder to  C.  being  then  executed,   and  the  fon  of  B.  born  out  «  Vide  (lat. 
of  due  time.     And  they  agreed  that  the  preferving  fuch  'contin-  ^^^  'g^' 
«  gent  wfes  would  create  perpetuities,  and  tend  to  the  deftvuclion  J;,^' '  j^ 

3  C  3  *  of 
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*  of  families,  who,  upon  no  occnGon  whatever,  could  difpofe  of 

*  their  eftates. 

*  A.  tenant  for  life,  remainder  to  his  fird,  fecond,   and   other 

*  fons  in  tail  male  fuccellively,  remainder  to  B.  for  life,  and  fo  to 
<  his  firft,  fecond,  and  other  fons  in  tail  male,  then  B.  having  iffue 

*  a  fon,  and  A.  no  fon,  A.  cuts  timber  trees  ;  the  fon  of  B.  who  is 

*  then  tenant  in  tail  (liall  have  them,  for  the  property  thereof  is  in 

*  him  by  reafon  of  his  inheritance,  and  the  remainder  to  the  firft 

*  and  other  fons  of  A.  is  no  impediment,  being  but  a  pofTibility, 

*  which  may  never  happen,  a;ui  is  of  no  regard  till  it  does  happen, 
'  but  may  be  deilroyed  by  feoffment,  z^c* 

and  the  peifo.i  entitled  to  the  firfi  vefleJ  cttate  of"  inheiiiance,  to  the  prejudice  of  fons  not 
the  cafe  of  Garth  and  Sir  John  Hind  Cotton,   i  Vez.  524.  546. 

*  One  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  and  his  wife, 
and  to  the  heirs  of  the  furvivor  of  them,  and  after  the  hufband 
made  a  feoffment  in  fee,  and  died  j  the  wife  entered,  and  infeoffed 
a  ftranger,  and  died  ;  and  the  queftion  was, Whether  by  the  wife's 
entry  the  fee  (hould  veft  in  her,  being  the  furvivor,  fo  as  her 
iffue  might  enjoy  it?  It  was  adjudged,  that  the  hufband's 
feoffment  had  deftroyed  this  future  contingent  ufe  of  the  fee  \ 
for  whatever  cannot  accrue  at  the  time  of  the  death  of  the  party 
who  firft  dies,  cannot  afterwards,  by  any  a(fi:,  be  revived ;  and 
though  in  this  cafe  the  wife  had  a  joint  eftate  for  life  with  her 
hufband,  yet,  during  the  coverture,  (lie  was  bound  by  his  feoff- 
ment, and  fo  could  not  prevent  the  dcftruclion  of  the  contin- 
gent fee,  which  was  not  to  take  effect  till  the  death  of  one  of 
them  f . 

his  fecond  feofiment  had  deftroyed  it  during  the  coverture  ;  and  ihough  the  wife's  right  of  entry  took 
effeft  at  the  inftant  the  remainder  fhould  have  veitcd,  yet  it  was  infuiticient,  for  it  fhould  have  beea 
then  adually  exifting.     Fearne,  434.  4th  edit. 
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*  So,  where  one  hath  iffue  two  fons  B.  and  C,  and  makes 

*  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,  remainder  to 
«  the  ufe  of  C.  for  life,  remainder  to  the  firft  fon  of  C.  who 
'  fliould   have  iffue  of  his   body,  and  to  his  heirs  for  ever  j  and, 

*  for  default  of  fuch  iffue,  to  the  ufe  of  the  firft  daughter  of  C. 

*  who  ftiould  have  iffue  of  her  body,  and  to  her  heirs  for  ever  j 

*  and  fo  to  the  fecond,  i^c,  remainder  to  the  right  heirs  of  C.  for 

*  ever,  and  dies ;  C.  enters,  and  hath  iffue  a  fon,  who  dies  with- 
«  out  iffue  ;  then  after  C.  levies  a  fine  with  proclamation,  and  B, 
«  enters   as  for  a  forfeiture    of  his  eftate    for   life  ;  it  was  ad- 

*  judged  againft  B.,  for  the  fee  vefted  prefently   in   C,  and  the 

*  other  limitations  were  but  contingent,  and  fo  barred  and  de- 

*  ftroyed  by  the  fine,  there  being  then  none  in  eje  to  take  them, 
«  and  then  the  fee  was  immediate  to  his  eftate  for  life,  and  fo  the 

*  fine  good,  and  no  forfeiture, 

<  If  one  make  a  feoffment  In  fee,   or  covenant  to  ftand  feifed 

*  to  the   ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his  firft 

*  fon  in  tail  male,  i^c,  and,  before  the  birth  of  any  fon,  make  a 
*■  feoffment  in  fee,  this  deftroys  the  contiiigeiit  remainder  to  the 

*  fon,  fo  tl^t  it  can  nevei  after  arife. 

<Onc 
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*  One  made  a  feoffment   in   fee  to  the  ufe  of  himfelf  for  life,  c.o.  Eiiz. 

*  remainder  to  the  ufe  of  his  wife   for  life,  remainder  to  A.   hs  ^"<=-  "^f'^**'* 

*  elieft  fon  for  life,  remainder  to  the  eldeft  iffue  of  A.  which  \'Jy^y^ 

*  fhould  be  at  the  time  of  Ids  death,  remainder  to  C.  in  fee ;  A.  Belay.   Lit, 

*  hath   iflue  B.  his  eldeft  fon;  the    feoJor  dies;  his  wife  releafes  ^ep-  *9'' 
'  to  A.  for  years,  and  he  makes  a  feoffment  in  fee  to  /).,  to  whom 

*  C.  levies  a  fine  ;    the  wife  dies,  tlien^.  dies — it  was  adjudged, 

*  that,  by   this  feoffment,  the  remainder  to  the  eldeft  fon  of  A. 

*  which  ihould  be  at  the  time  of  his  death,  was  deftroyed,  though 

*  he  had  then  a  ion  actually  born  ;  becaufe  it  was  contingent  and 
'  uncertain  whether  that  fon  would  continue  to  be  his  eldeft  at  the 

*  time  of  his  death;  for  he  miizht  die,  and  another  be  his  eldeft; 

*  and  therefore  the  remainder  could  not  veft  in  him  in  his  father's 

*  life,  and  by  confequence  being  iti  contingency  was  deftroyed  by 
'  the  feoffment,  which  determined  the  particular  eftate  before  the 

*  remainder  could  take  place.    But  note,  if  the  wife  had  entered,  2R0II.  Abr. 
'  this  had  revived  the  contingent  remainder,  for  her  right  of  entry  794- 

*  was  fufficient  for  that  purpofe  ;  or  if  {he  had  furvived  A.  then, 

*  though  ftie  had  died  before  entry,  yet  might  the  feoffees,  after 

*  her  death,  enter  and  revive  the  contingent  remainder. 

*  A.  makes  a  leafe  for  life  by  indenture,  with  livery  to  B.,  and  Moor, 

*  if  it  fortune  B.  to  marry  any  wife  who  (hall  furvive  him,  then  PJ*  75°* 

*  the  land  (hall  remain  to  fuch  wife  for  her  life  ;  provifo  if  B.  does  veer. 

*  not  in  writing,  or  laft  will,  declare  his  mind  that  (he  fliall  have 

*  it,  then  it  ftiall  not  remain  to  her  ;  B.  before  marriage  makes  a 

*  feoffment  to  C,  to  whom  A.  levies  a  fine,  and  fuffers  a  reco- 

*  very,  and  after  B.  marries,   and  makes  a  declaration,  that   his 
«  wife  (hall  J.ave  the  remainder,  ^c;  then  he  and  his  wife  levy  a 

<  fine    to   C,  and  after  he   makes  another  like  declaration  and 

*  dies  •>  and  h^s  wife  enters.     And  by  certificate  of  two  judges  to 

<  the  Chancellour,  her  remainder  was  deftroyed  by  the  feoffment, 

<  becaufe  the  freehold  was  thereby  determined  before  the  remain- 

*  der  could  take  effe£t ;  alfo  the  poffibility  of  the  wife  was  inclu- 

*  fively  given  away  in  the  fine,  and  then  the  declaration  was  to  no 

<  purpofe.    And  fo  it  feems  it  would  have  been,  if  he  had  made 

<  fuch  declaration,  and  after  had  made  the  feoffment,  for  that  de- 

*  claration  had  only  made  the  remainder  abfolute  to  the  wife  who 

*  ftiould   furvive  him,  which  being  contingent,    and   uncertain 
«  who  that  would  be,    would  be  barred  and  deftroyed  by  the 

<  feoffment.' 

"  A  cefluf  que  ufe  in  fee  z  H.  S.    devifes-,  that  his  feoffees  (hall  i  Leon. 256. 

«  be  feiled  'to  the  ufe  of  B.  his  fon  for  life,  remainder  to  the  next  J^^'J"^^f/* 

»*  heir  of  the  body  of  5.  and  C.  his  wife  for  life,  remainder  to  r<if  i  Co. 

«'  the  next  heir  of  the  faid  heir  begotten,  and  for  default  of  fuch  1,8. 

<*  iffue  to  the  ufe  of  the  heirs  of  the  body  of  B.  and  C.  his  wife  ^^j]°-  3^'^^- 

**  'for  the  life  and  lives  of  every   fuch  heir  or  heirs,    and  for  nmiration* 

«<  default  of  fuch  heirs,  to  the  ufe  of  the  heirs  of  the  body  of  B.  of  perpetual 

««  remainder  to  the  right  heirs  of  5.  and  if  any  one  of  the  faid  heirs  3^"^°^^'^,^'' 

«  (hall  let,  fet,  alien,  or  mortgage  his  right,  title,  or  inter>c4t,  or  and  void; 

**  fuffer  anv  recovery  to  be  had  againft  him  by  liis  confent,  iffc.  becaufe 

^  ^  3  C  4  «   that   '^"^bybrd, 
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%voui()  lofe  «<  that  tlien  the  ufe  limited  to  fuch  heir  fliall  be  void  during  hi^ 
their  ward-  ^i  nf^.^  and  the  feoffees  fliall  thenceforth  be  feifed  to  the  ufe  of 
chlltsl  &.C.  "  the  heir  apparent  of  fuch  offender,  as  if  he  were  dead.  A.  dies  -, 
Ueoquare.  «  B.  huth  iflue  by  C.  a  fon  named  D.  and  dies,  in  31  if.  8.  C. 
*<  dies ;  D.  enters,  and  hath  iOue  two  fons,  E.  and  F.  then  D. 
**  4  El.  by  indenture  and  fine  conveys  to  the  defendant  with  war- 
«'  ranty,  and  afterwards,  6  Eliz.,  E.  levies  a  fine  to  him  with  war- 
*'  ranty  likewife.  Afterwards  E.  hath  two  fons,  who  are  now 
*'  living.  The  heir  of  the  furvivor  of  the  feoffees  within  five 
**  years  after  the  full  age  of  F.  and  (tvtn  years  after  the  fine 
*<  levied,  enters  to  revive  the  ufe  hmited  to  F.  who  enters,  and 
'«  lets  to  the  plaintiff.  And  by  Geoffries  J.  B.  had  an  efkate-tail, 
*«  becaufe  the  eftates  are  limited  to  go  in  a  courfe  of  defcent  from 
<'  heir  to  heir  of  his  body.  But  by  Gaivdy  and  Southcote  J.  every 
**  ifme  of  B.  and  C.  hath  eftate  for  life  fucceflively  v/ith  a  re- 
*'  mainder  in  tail  expectant,  as  heirs  of  the  body  of  B.  and  fuch 
"  remainder  in  tail  fliall  not  be  executed  in  polTeihon  by  reafon 
*'  of  the  mefne  remainders  for  life  limited  to  the  heirs  of  the 
*'  body  of  B.  and  C.  for  their  lives,  which,  though  they  are  but 
**  contingent,  (liall  hinder  the  clofing  of  the  eftate  for  life  with 
*'  the  remainder  in  tail  in  polTcffion.  But  by  Wray  C.  J.  and,  as 
*'  it  feems,  the  better  opinion,  B.  and  C.  have  but  eftates  for  life 
*'  by  exprefs  limitation  j  but  the  remainder  to  the  heirs  of  the; 
*'  body  of  B.  which  is  an  efh;)te-tail,  clofes  with  their  eftates  for 
"  life,  and  gives  them  an  eftate-tail  in  poffeftion,  fubjeft  to  open 
**  and  let  in  the  contingent  remainders  to  the  heirs  of  the  body  of- 
"  B.  and  C.  for  their  lives  refpcdively  •,  then  D.  by  his  fine  fevers 
*'  his  two  eftates,  forfeits  his  eftate  for  life,  and  lets  in  E.  his 
"  heir  apparent  for  his  life,  and  E.  by  his  fine  lets  in  F.  his  then 
•'  heir  apparent  by  purchafe,  which  the  fons  oi  E.  born  after  fhall 
•<  not  diveft.  But  by  Geoffries  J.  E,  being  in  by  forfeiture  of  D. 
*'  his  father,  his  eftate  (hall  not  be  again  fubjed  to  the  forfeiture 
''  by  his  alienation;  or,  if  it  be,  yet  /''.  can  have  no  more  than 
*•  ii.  had  at  the  time  of  the  forfeiture,  which  was  but  during  the- 
*•  life  of  D.  his  father,  and  not  the  inheritance  in  tail,  for  thaC 
**  continued  in  D.  fubje(5l  to  no  forfeiture.  As  to  the  regrefs  of 
*'  the  feoifees,  Gecffries  j.  held,  that  i^.  taking  in  his  turn  as  heir 
•*'  of  the  body  of  B.  and  C.  v/hich  was  contingent,  they  ought  to 
-"  enter  to  revive  the  ufe  to  him,  but  that  their  entry  by  fine  and 
^'  nonclaim  was  barred.  Southcote  J.  thought  they  could  not  en- 
"  ter  at  all,  becaufe  the  ftatute  takes  out  all  the  right  from  them^ 
<'  but  that  F.  might  enter,  and  was  not  bound  to  the  five  years, 
««  having  no  right  at  the  time  of  the  fine  levied,  his  right  com- 
<*  ing  by  the  fine  oiE.  as  the  can/a  caufans.  But  Wray  was  clear, 
*'  th;'.t  no  eftate  was  left  in  the  feoffees  to  warrant  their  entry ; 
**  but  that  the  contingent  ufes,  when  they  happen,  fhould  veft 
"  without  fuch  entry :  then,  when  D.  levied  a  fine,  he  gave  an 
«*  eftate  of  inheritP.nce  to  the  defendant,  having  the  eniail  and 
«  lee  annexed  to  his  eftate  for  life,  and  E.  by  his  entry  could 
"  gain  only  an  eftate  for  life  as  next  heir  appareot  according  ta 
■'  *'  the 
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•*  the  will,  and  by  his  fine  he  could  give  only  that  eflate  for  lifej 
'  and  fo  by  the  fine  of  D.  the  right  of  the  entail  and  fee  were 
'  clearly  barred  and  gone ;  and  by  the  fine  of  E.  his  eftate  for 

*  life  was  gone  ;  and  fo  F.  to  whom  no  eftate  was  fpecially  limit- 
'  ed  -,  but  who  was  to  take  only  as  heir  apparent  to  E.  had  no 
'  caufe  to  enter,     ^iare  of  this  cafe." 

'  One  devifed  lands  to  A.  for  life,  and  after  to  the  next  heir  Co.  66. 
male  of  ^.  and  the  heirs   male  of  the  body  of  fuch  next  heir  ;  Cro.  Eiiz. 
A.  having  iflue  B.  his  fon,  made  a  feoffment  in  fee  to  C.  upon  ^X.  -i.^Z, 
whom  B.  entered;  it  was  adjudged,  firft,  that  this  v/as  good  & -vide 
as  a  contingent  remainder;    fecondly,  that  by  this  feoffment  ^^^o"-*^9- 
of  ^.  who  was  but  tenant  for  life,  the  contingent  remainder  asid.'e^. 
was  deftroyed,  for  every  remainder  ought  to  veft  eith.er  during 
the  particular  eftate,  or  at  leaft  eo  injlanti  that  the  particular 
eftate  determines ;  and  here  by  the  feoffment  the  eftate  for 
life  oi  A.  was  determined  by  forfeiture  ;  and  fince  the  remain* 
der  could  not  then  take  eff'e<Sl:,  for  non  ejl  hares  viventisy  it  can 
never  after  rife.' 
"  So  it  is,  if  a  leafe  be  made  to  A.  for  life,  remainder  to  the  iC<>  130.  b. 

*  right  heirs  of  J.  S.  HA.  makes  a  feoffment  living  J.  S.  the  re-  ^34  b. 
'  mainder  is  gone.     But  in  thefe  cafes,  i^  A.  had  been  diffeifed,  HI,  ^^ 

'  yet  the  remainder  might  have  taken  place;  for,  as  the  right  2 Sid. 67, 

*  of  the  particular  eftate  was  fubfifting,  fo  the  right  of  the  re- 
'  mainders  which  depended  upon  it  was  in  the  fame  condition, 
'  and  A.  by  his  re-entry  ftiall  reftore  not  only  his  own  eftate, 
'  but  the  contingent  remainders  likewife.  But  in  that  cafe,  if 
^  J.  S.  dies,  and  then  A.  dies  before  any  re-entry,  then  the  feoffees 
'  muft  enter  to  revive  the  ufe  to  his  right  heirs  -,  becaufe,  until 
'  fuch  entry,  the  diffeifin  continues,  and  the  ufe  to  draw  after 
'  it  the  poffefficn,  until  that  poffeffion  be  reftored,  it  cannot  be 
=  carried  to  the  ufe,  and  none  have  right  to  the  poffeffion  but  the 

=  feoffees." 
*  If  one  makes  a  gift  in  tail  to  A.  remainder  to  the  right  heirs 
of  J.  S.y  and  A.  makes  a  feoffment  in  fee,  and  then  J.  S.  dies, 
and  after  A.  dies  without  iffue,  yet  the  right  heirs  of  J.  S. 
fliall  never  have  the  remainder;  for  by  the  feoffment  of  A.  the 
eftate-tail,  and  all  remainders,  were  difcontinued  and  veiled  in 
the  feoffee,  and  there  was  not  any  particular  eftate  in  fa£l,  or 
in  right,  to  fupport  the  remainder  when  it  ftiould  happen  ;  and  Co,  ijj.h, 
upon  the  death  of  J.  S.  this  remainder  was  as  capable  of  veft-  ®' *'|f*   . 

.»  .      .    ■J  .  Ill  r  i-'ii'*  KolI.AWo 

mg  as  a  remamder,  as  ever  it  could  be  after,  his  right  heir  ^^g. 
being  then  certainly  known;  but  fince  by  the  feoffment  of  .<^.  2 Sid. 64. 
the  whole  eftate-tail,  and  the  right  of  it,  as  to  himfelf,  was  de-  "^^'^^  ^^g 
termir.ed,  and  yet  the  remainder  could  not  then  take  effect:,  it 
fiiall  never  afterwards.     Otherwife  it  would  be,  if  A.  had  only 
been  diffeifed,  for  then  the  right  of  the  eftate-tail  had  preferved 
the  right  of  the  remainder.     And  fo  it  fetms  the  law  is  at  this 
day  upon  a  feoffment  to  the  ufe  of  A.  in  tail,  remainder  to  the 
right  heirs  of  J.  S. 

'  A.  tenant  for  life,  remainder  to  his  firft  fon  in  tail,  remainder  Vent.  igs. 
toB,  for  life,  remainder  to  his  firft  fon  in  tailj  A.  having  a  fon  l^^}^' 

*  accepts 


j6i 


IRemainDcF  antJ  Beber{]fom 


Lloyd  V.  <  accepts  a  fine  from  B.  and  then  makes  a  feoffment  In  fee,  and 
Brooking.      <  ^jjg^  ^.  has  iflue  a  foil  born — the  remainder  to  him  is  not  de- 

<  ftroyed  ;  for  the  acceptance  of  the  fine  difplaced  nothing  ;  and 

<  though  the  feoffment  difplaced  all  the  eftates,  yet  the  right  left 
*  in  the  firft  fon  of -^.  fiiall  fupport  the  right  of  the  contingent 

(.3)  3  Lev.  *  remainders.  For  though  the  feoffment  of  A.  was  a  forfeiture  of 
437-  «  his  eftate  for  life,  yet  his  fon,  who  was  next  in  remainder,  and 

Duncom  c,  ^  j^_^^  ^  right  thereto,  was  not  bound  to  take  advantage  thereof, 
I  Saund.  *  but  might  (lay  till  the  death  of  J.  and  as  he  might  then  have 
151.  and  (  entered,  fo,  if  he  dies,  whereby  the  remainder  and  right  of  entry 
rJiowed'tobe  '  go  ovcr  to  another,  they  may  likewlfe  enter,  after  the  death 
good  law  by  <  of  ^.  or  before,  as  they  think  fit.  And  it  is  there  faid,  the 
Lord  Hard-  j  ^^y  jq  prefervc  fuch  Contingent  remainders  is  to  limit  the  ufe 
Hooker  v.  *  to  the  hufband  for  life,  or  more  modernly  to  him  for  years. 
Hooker, Ca.  <  then  to  the  ufe  of  the  feoffees  for  the  life  of  the  hufband,  and 
temp.  Hard.  ,  ^^^^  ^^  limit  the  Contingent  remainders ;  or,  if  it  were  to  the 
Eiiie  V.  Of-  *  hufband  for  life,  remainder  to  truffcees  and  their  heirs  during 
borne,  a  P.  '  the  life  of  the  hufband,  remainder  to  the  heirs  or  heirs  male  of 
Wms.  610.  <  ^i^g  body  of  the  hufband,  vet  is  not  the  fee  or  fee-tail  executed 
Manfei,  *  in  the  hulband  ocherwife  than  as  a  remainder  («),  by  reafon  of 
Ca.  temp,  i  the  interpofing  limitation  to  the  trullees,  and  therefore  in  fuch 
Taib.  252.]  J  ^^^g  j.|^g  ^j|-g  gf  j.j^g  hufband  (hall  not  be  endowed.' 

Wegg  V.  *'  A.  covenants  to  (land  feifed  to  the  ufe  of  himfelf  for  life,  re- 

ViUers,  <c  niainder  to  his  wife  for  life,  remainder  to  B.  his  daughter  for 
_,6  ■  ■  "  life,  remainder  to  the  fird  fon  to  be  begotten  of  the  body  oi  B. 
I  Ventr.  «  and  after  to  divers  other  fons  of  B.  in  like  manner,  remainder 
r88.  s.  c.  cc  iQ  }jis  ovvn  right  heirs  •,  and  after,  for  didurbing  the  rifing  of  the 
*'  contingent  eflate,  grants  his  reverfion  in  fee  without  confidera- 
**  tion,  and  with  exprefs  notice  of  the  firft  ufes ;  and  afterwards 
•*  makes  a  feoffment  in  fee,  and  dies :  his  wife  enters :  B.  dies, 
<*  and  then  the  wife  dies.  It  was  adjudged,  ift.  That  this  grant 
**  of  the  reverfion,  v/hich  was  in  himfelf,  and  out  of  which  the 
**  contingent  remainder  was  to  arifc,  (being  by  way  of  covenant 
"  to  ftand  feifed,)  could  not  prevent  the  contingent  remainder 
*<  from  rifing,  becaufe  the  grantee  had  exprefs  notice  of  the  fet- 
**  tiement,  and  therefore  took  it  fubjecl  to  the  ufes  limited  there- 
"  by.  2d,  That  this  feoffment  did  not  deflroy  the  contingent 
'*  eflate  ;  for  this  was  a  forfeiture  of  his  eftate  for  life,  and  of  the 
*'  eftate  for  life  of  the  wife  in  remainder  during  the  coverture,  fo 
**  that  the  daughter  might  have  entered  for  the  forfeiture  during 
"  the  covei-ture,  which  right  of  entry  was  fulficient  to  fupport 
'*  the  contingent  rem.ainder.  But  it  is  there  faid,  it  would  have 
"  been  more  doubtful,  if  the  daughter  had  not  had  an  eftate  for 
"  life,  but  that  the  contingent  remainder  had  depended  imme- 
•*  diately  upon  the  eftate  for  life  of  the  wife,  becaufe  the  feoff- 
•**  ment  of  the  hufband  pafled  his  eftate  and  the  eftate  of  the  wife 
**  too,  during  the  coverture,  and  then  neither  of  their  eftates  were 
3  Mod.310.  "  in  cjfe  to  fupport  the  contingent  remainders,  and  that  in  fuch 
*'  cafe  the  contingent  remainder  fliould  be  deftroyed.— This  was 
**  upon  a  conveyance  made  by  Sir  Edward  Coke* 

**  Note; 
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"  Note,  It  was  held  by  Glyti^  C.  J.  in  the  above  cafe,  that  If  the  2  Sid.  159. 
"  feoffment  of  the  Lord  Coke  had  preceded  the  grant  of  the  rever-  [Mr.Fearne, 
**  fion,  this  had  for  ever  deftroyed  the  contingent  remainders,  and  piai„ir,g 
*•  that  no  entry  by  thofe  in  remainder  could  have  revived  them,  very  fully 
*'  And  therefore  there  feems  a  difference  between  fuch  contin-  ^hisdoanne 
*'  gent  remainders  as  are  to  arlfe  out  of  the  eftate  of  the  perfon  coffuy  oi"  aa 
*'  who  makes  the  feoffment,  and  fuch  as  arife  out  of  the  eflate  of  adtuaientryr 
**  a  third  perfon.     "Where  they  are  to  arife  out  of  the  ellate  of  '^^^'^'^"^''^  *'' 
"  the  perfon  who  makes  the  feoffment,  tliey  are  thereby  for  ever  ,i„gt.nt  ufes 
**  deftroyed,  becaufe  there  can  be  no  fcintilla  juris  left  in  him  after  ihey 
**  againft  his  own  feoffment  to  ferve  them,  when  they  come  in  ejfe.  ^H^l^^^'^ 
*'  But,  where  the /cintlJ/a  Juris  Is  in  a  third  perfon,  there,  if  the  adds, -But 
*'  firft  eftates  are  reduced  in  poiTcffion  before  the  happenmg  of  the  we  ought  to 
•*  contingency,  the  fciniilla  juris  is  iikewife  reftored  to  fuch  third  ^^0^*')^^,^'*' 
**  perfon  fuflicient  to  ferve  them,  when  they  come  in  ejfe;  and  vveatthis 
**  therefore  in  the  above  cafe,  he  having  granted  his  reverfion  out  «iay  admit 
**  of  which  the  contingent  vS.n's,  were  to  arife,  though  he  himfeif  jri^net^"*^" 
**  after  made  a  feoffment  by  diiTcifin,  yet,  upon  the  entry  of  the  pradice;  a 
**  wife  after  his  death,  t\\Q  JciiiiiUa  juris  in  the  grantees  of  the  re-  dodiine 
**  verfion  revived  to  ferve   the  future   ufe.     But,  if  after  fuch  "^^^^^^^^^^ 
"  feoffment,  they  had  releafed  all  their  right,  l^c,  or,  if  they  conclude, 
**  themfelves  being  lawfully  in  polfefllon,  had  made  fuch  feoff-  thatincom- 

,r  \  •  •      1  11  r.  1     i_  'fion  calei  of 

•*  ment,  the  contnigent  remainders  couid  never  arterwards  n?.ve  ^^^j^^  ^^^^^^^ 
"  arifen.     But,  where  fuch  feoffees  to  ufes  enter  and  dlfleife  the  ment  upon 
**  tenant  in  poffeffion,  and  make  a  feoffment  in  fee,  there,  by  the  damage, 

r     1      r      ■  •!•  1  n.  ^   •  whe:e  the 

•*  entry  of  thole  m  remamder  m  wriom  an  eitate  certain  was  conveyance 
"  fettled,  the  diifeifm  is  purged,  and  by  confequeace  thc'it  fcintil/a  is  by  way  of 
*'  juris  reftored  to  ferve  the  contingent  ufes.  fa^the'/'^h 

firft  tenant  f  .r  life,  were  by  feoffment,  &c.  to  diveit  the  eftates  leaving  them  a  right  of  entry,  the  con- 
tingent lemainders  to  the  fens,  &c.  could  not  take  cit'eit ;  unlefs  the  mother,  fuppofmg  h?r  to  take  a 
remainder  for  life  and  to  furvive  the  father,  or  elle  the  truftees  to  whom  the  remainder  for  preferving 
contingent  ufes  was  limited,  or  elfe  the  gen;;ral  grantees  or  releafees  to  whom  the  lands  were  conveyed  to 
the  ufes  exprelTed,  (hould  aduailV  mike  an  entry  into  the  lands;  an  opinion  wh'ch,  with  all  due  de- 
ference to  what  was  delivered  by  tlie  court  of  K.  B.  in  their  arguments  upon  the  cafe  of  Wejig  v.  Vii- 
krs,  1  cannot  perfuade  myfelf  would  hold  at  this  day  ;  for,  Firft,  as  to  ^\hat  was  refolved  in  the  cafe  of 
Wegg.  V.  Villers,  we  are  to  obferve  ;  liiat  as  there  was,  belides  the  ti^ht  of  entry  in  the  Jaughter,  an 
afluiil  entry  made  by  the  mother  in  that  cafe  ;  the  point,  svhetiier  the  mere  right  of  entry  in  the  daugh- 
ter would  havejbeen  fufficient,  without  any  entry  by  her  or  by  the  mother,  or  by  the  grantee,  was  not 
the  queftion  which  came  before  the  court ;  nor  cf  confequence,  did  the  judgment  of  the  court  in  that 
cafe  depend  upon  or  decide  the  dodtrine  in  regard  to  that  point.  And  as  t j  the  other  cafes  put  and  agreed 
to  by  the  court  in  their  debate  of  the  principal  cafe,  the  opinions  upon  them  were  really  extrajudicial ; 
and,  indeed,  fo  far  as  they  refpeded  the  fuppoled  neceffity  of  an  entry  tc-  reftore  or  reduce  contingent 
ufes  ;  they  appear  to  have  been  founded  on  an  artificial  il'ain  of  leafoning,  much  too  fabtle  and  ms- 
taphyfical  to  bear  any  great  ftrefs.  If  ve  are  to  infer  (as  is  faid  in  the  arguments  in  Chudleigh's  cafc)^ 
zfcinri/ia  juris  in  the  feoffees,  that  may  enaSle  them  toer.Ctrand  reflore  their  poffibility  of  a  jcifin^  (or,  if 
the  contingency  has  happened,  their  aSiual  je'ifiv^)  to  ferve  the  contingent  ufes  ;  %vhat  is  it  ttiat  confines 
113  to  fuch  narrow  and  infufhcicnt  limits,  in  regard  to  the  meafure  of  this  JclmUla  juris?  Why  not 
extend  the  inference  one  degree  further,  and  fuppofe  fuch  &/.i>itUia  juris,  as  may  be  competent  to  ferve 
the  contingent  ufes,  without  the  unnecedary  circuity  of  an  afiual  entry  ?  The  latter  inference  is  cer- 
tainly more  adequate,  and  better  adapted  to  the  end  propofed  j  and  what  is  there  d  fcoverable  in  the 
ftatute  of  ufes,  which  excludes  this  and  admits  the  former  ?  Nay,  how  does  it  appear  that  any  thinj, 
contained  in  that  ftatute,  puts  us  to  the  neceffity  of  recurring  to  any  fcintilia  juris  at  all  in  the  feoffees, 
or  any  entry  to  be  made  either  by  them  or  by  the  cejlui  que  uj':  under  any  preceding  vefted  ufe,  in  order 
to  reftore  and  reduce  a  contingent  ufe  to  the  capacity  of  taking  effect,  whilil  a  ught  of  entry  fubfifts  in 
any  preceding  ccjitii  qve  ufe  f  On  the  contrary,  does  not  the  ftatute  exprefsly  ena<5t,  that  where  any 
perfon,  &c.  is  feifed  to  the  ufe  of  others,  fuch  other  pe-fons,  i.  «.  Xhtccftuique  uje,ihi\[  be  deemed  and  ad- 
judged  in  lawful  feifin,  eftate,  andpoffeffiQU,  &c.  Uall  intents,  ccnjlruftiQiis,  and  purpojh  in  the  law,  0 f -.ini. 
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i»  fuch  like  eftates  as  tliey  had  in  the  ufe,  &c.  [a)  ?  And  muft  not  thefe  words,  to  all  intents^  corjiruc- 
tiens,  and  furjjojis  in  tkt  law,  be  referred  to  the  legal  properties,  qualities,  and  capacities  of  eftates  of  the 
like  degree  or  mcafure  at  cormon  law  ?  it  fo,  the  cefiu'i  qut  ufe  become  entitled  to,  and  take  by  virtue 
«f  this  itatute,  efta'cs  p  (Ttrti-ig  and  bearing  in  themfelves  all  the  qualities,  properties,  and  capacities  of 
citates  at  common  law,  of  the  like  degree  or  mealure;  now  one  ot  the  l;gal  qualities  or  capacities,  of 
an  eftate  at  co;nmon  la.v,  of  the  degree  or  mealure  of  freehold,  is,  that  alter  it  is  divcltcj  and  turned 
to  a  ri^kt  of  entry,  fuch  right  of  ent.y  w  II  fupport  a  contingent  remainder  ;  and  one  of  the  qua.ities  or 
capacities  of  a  contirgent  rcifa'indcr  at  common  law  is,  a  capacity  of  being  fupported  by  fuch  right  of 
entry  :  why  then  do  not,  a  preceding  fcjicd  ufe,  of  the  degree  or  meafuie  of  freehold,  and  a  fubfequent 
ccrtingent  ufe,  lefpedtivriy,  acquire  thefe  /epal  qualities,  properties,  or  capacities,  am.ingft  other  qua- 
lities or  properties  of  eftatsi  of  iike  nature  and  degree  a'  common  law  ?  If  they  do,  it  is  obvious  there  caa 
be  no  neceflity  for  any  aEiual  entry  by  any  b"dy,  to  reftore  a  contingent  ufe,  where  there  fubfilts  a  right 
ef  entry  in  a  ctftui  que  ufe  of  a  pieceding  veftcd  fri.ehold  to  lupjort  it;  but  fach  right  of  entry  alone 
■will  prelerve  its  capacity  of  vetting  and  taking  elltft-  It  we  deny  this,  we  at  the  fame  time  deny  that 
die  cefiui  que  uf  have  lawtul  feifin,  eitate,  and  pt-fiellion,  »\;c.  t)  u/l  interns,  corJlruSiior.s,  and  />urf>cfei  in 
the  Imii',  of  fuch  ellate  as  they  have  in  the  ufe.  I  think,  that  a  little  attention  to  the  apparent  operation 
of  the  ilatute  of  ufes,  in  lelation  to  this  point,  will  be  fufficiefit  to  p;event  our  too  haltiiy  admitting 
adodirine,  which,  without  the  aid  of  metaphyfical  fubtleties,  feems  hardly  reconcileable  to  tht  txpreft 
ferce  of  that  ilatute*     f  earne's  C.  R.  442-  4th  edit.  J 

Heynsv.  *'  This  Cafe  W3S  upon  the  fame  conveyance  with  that  o(  JVegg 

Viiiars.  ti  y,  Villars  :  but  the  c.ife,  as  there  put,  is,  that  after  fuch  cove- 
*g ' , J g^'  "  nant  to  ftand  feifed,  Sir  Edward  Coke  made  a  leafe  for  years, 
157.  **  and  then  granted  the  reverfion  without  any  confideration,  and 

•*  the  leflee  attorned,  and  after  Sir  Edward  entered,  and  made  a 
**  feoffment  in  fee  before  the  birth  of  any  fon,  and  then  died,  and 
•'  his  wife  entered  :  and  then,  it  was  agreed,  that  by  the  leafe  for 
**  years  and  the  grant  of  the  reverfion,  the  whole  eftate  of  Sir 
*'  Edwardy  out  of  which  the  contingent  ufes  were  to  arife,  is 
«  tranferred,  and  that  the  leafe  for  years  fliould  be  good  againft 
<«  the  contingent  remainders,  but  not  againft  the  remainders  that 
**  were  actually  vefted,  as  fhall  appear  hereafter :  but,  as  to  the 
**  reverfion,  that  being  granted  witiiout  confideration,  was  liable 
*'  to  ferve  the  contingent  ufes  when  they  came  in  ejfe,  in  the  fame 
*<  manner  as  if  it  had  not  been  granted  over  at  all :  then,  by  fuch 
*^  leafe  and  grant  of  the  reverfion,  the  whole  eftate  being  out  of 
*'  Sir  Edwardf  his  feoifment  after  was  a  difleifin,  and  diverted  all 
**  the  eftates  in  ej/e,  and  turned  them  and  the  contingent  re- 
**  malnders  to  a  right,  which  right  was  rcftored  again  to  poflef- 
**  Gon  by  the  entry  of  the  wife  after  his  death. — But  there,  it 
«*  was  clear,  that  when  the  wife  entered,  flie  revived  the  eftate 
*'  to  herfelf  for  life,  and  the  contingent  remainders  alfo.  And  it 
**  is  faid  in  J^eniris,  189.  that  it  had  been  a  'queftion,  whether 
•*  a  right  of  action  would  fupport  a  contingent  remainder  ;  but 
**  that  a  right  of  entry  would,  was  never  doubted.  And  there 
*'  it  was  agreed,  that  if  A.  makes  a  feoffment  in  fee  to  the  ufe 
"  of  himfclf  for  life,  remainder  to  B.  for  life,  remainder  to  the 
'  **  firft  fon  of  B.  in  tail,  (s'c,  remainder  to  his  own  right  heirs, 

*«  that  in  this  cafe  a  feoffment  by  A.  will  not  dcftroy  the  contin- 
z  Co.  130.     **  gent  remainders,  becaufe  the  right  of  entry  in  B.  for  the  for- 
**  feiture  preferves  them,  and  if  he  does  fo  enter,  all  the  eftates 
"  in  remainder  are  revefted,   fo  that  his  fon  after  his  death  may 

I.  ..    im.n       I        — — -  ■  '  ■  " 

(d)  Ti^f  2  Co.  54..  a>    Moor,  2i2>    i  Leon.  253.    j  Mod.  155. 

"  enter 
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**  enter  without  any  re-entry  by  the  feoffees.  But,  if  after  fuch 
**  feoffment  B,  dies  before  entry  leaving  a  fon,  he  cannot  enter 
**  though  his  contintfent  tftate  be -not  deilroyed  ;  but  in  fuch  cafe 
"  the  feoffees  muil  enter  by  the.  fiintilla  Juris  left  in  them  for  fuch 
**  purpofe  to  revive  the  contingent  ufes  for  the  reafon  before 
**  given. 

*'  If  one  makes  a  feoffment  to  divers  others  with  feveral  con-  i  Roii.  Abr. 
**  tingent  remainders,  and  no  eftate  is  left  in  the  feoffees,  and  ^?7pl'i5> 
**  after  they  enter  and  diffeife  the  tenant  in  poff^^ffion,  and  make 
*'  a  feoffment  in  fee,  yet,  if  the  tenant  in  poffeffion,  or  any  of 
*'  thofe  in  remainder  in  whom  an  eftate  certain  was  fettled  before 
*'  the  feoffment,  re  enter,  by  this  all  the  contingent  remainders 
**  are  reduced  injiatti  quo^  Sec,  and  may  be  executed  by  the  flatute 
**  of  ufes  ',  for  the  feoffees  are  but  conduits  to  convey  the  eftate, 
«  and  have  no  power  to  deftroy  any  contingent  eftatb.  But,  upon 
"  fuch  fettlement,  if  the  eftates  in  ejfe  are  diveiled  by  difftifin, 
•'  feoffment,  (5*^.  before  the  contingencies  happen,  and  afterwards 
*'  they  happen,  and  then  the  eftates  in  ejj'd  determine  before  any 
"  re-entry  •,  if  the  feoffees  releafe  all  their  right  in  the  land,  or 
"  make  a  feoffment,  or  any  other  way  b.;r  thei;-  right  of  entry  5 
**  in  this  cafe,  the  contingent  ufes  can  never  be  revived  to  be  ex- 
"  ecuted  by  the  ftatute,  becaufe  the  feoffees  have  barred  their 
•'  fcintilla  juris,  and  none  in  eJfe  can  enter. 

*'  If  one  on  marriage  of  his  fon,  ^c.  covenant  to  ftand  feifed  2  Lev.  5s. 
"  to  the  ufe  of  the  fon  for  life  or  for  99  years,  if  he  fo  long  live,   54- 
**  remainder  to  two   ftrangers  during  the  life  of  the  fon,  upon  ^    ^  '^^°' 
"  truft  to  fupport  contingent  re'.r.ainrievs,   with  remainder  to  the 
*'  firft  and  other  fons  in  tail  •,  this  remainder  to  the  two  ftrangers 
**  is  void,  becaufe  there  is  no  confideratioa  j  and  then,  by  con- 
"  fequence,  there  is  no  eftate  to  fupport  the  contingent  remain- 
<*  der  to  the  fons." 

*  If  tenant  for  life,  with  contingent  remainders  to  his  firft  and  Show.  P.c. 

*  other  fons,  before  the  birth  of  any  fon,  make  a  feoffment  in  fee,  ^Si- 
'  with  condition  of  re-entry,  tlie  contingent  remainders  ftiall  never 

*  arife,  though  the  condition  be  broken,  and  a  re-entry  made  be- 

*  fore  the  birth  of  any  fon  ;  becaufe  the  feoffment,  though  upon 
'  condition,  was  a  forfeiture  and  determination  of  the  particular 

*  eftate,  and  the  remainder  not  being  capable  of  taking  place  is  gone 
'  for  ever,  for  the  recovery  does  not  purge  the  forfeiture. 

*  A.  tenant  for  life,  remainder  to  his  firft  and  other  fons  in  tail  Ld.RajHi. 

*  mail  fucceffively,  remainder  to  B.  in  tail,  remainder  over ;  A.  be-  '^^ll^i.  «tt. 

*  fore  the  birth  of  any  fon  furrenders  to  B.  and  then  a  fon  was  born.  show.  p.  c. 

*  In  this  cafe  it  was  held  that  by  the  furrender  the  contingent  '5o- 

*  remainder  was  gone  and  deftroyed  ;  but  the  principal  queftion  in  Isaik-V*"'' 

*  this  cafe  was,  if  the  furrender  was  effc£lual,  becaufe  B.  knew  no-  pi,  2.  576.' 

*  thing  of  it  till  five  years  after  the  birth  of  the  fon,  and  then  he  ^j'^ 

*  agreed  to  it ;  and  this  in  C.  B.  and  B.  R.  was  adjudged  to  be  no  J  ■.q."'^' 

*  fuch  furrender  as  fliould  deftroy  the  contingent  remainder;   but  3  Silk.300. 

*  the  judoment,    as  to  this  point,  was  reverfed  in  the  Houfe  of  P'-  '°*     . 

<  Lords,   agamft  the  fenle  of  all  the  judges  except  two.     But  it  ,  Mod.-cr. 

*  afterwards  appearing,  that  at  the  time  of  the  furrender  A.  was  non  comb.  455?. 
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compcs,  this  was  held  a  void  furrender,  and  not  only  voidahle  :  and 
therefore  no  eftate  pafTed  by  it,  and  tlien  by  confcqucnce  the  con- 
tingent remainders  were  not  touched. 

*  yl.  tenant  for  life,  remainder  to  her  firfl:  and  other  fons  in  tail 
male  fiicceiRvely  •,  ^.  takes  ahufband,  and,  before  the  birth  of  any 
fon,  the  reverfioner  in  fee  grants  and  conveys  his  veverfion  to  the 
hufband  and  wife  by  fine,  and  then  j4.  hath  iflue  a  fon,  and  dies. 
Aiul  per  cur.  though  if  /f.  had  furvived  her  hufband,  fhe  might  have 
avoided  and  waived  the  eftate  taken  by  the  fine,  yet  the  contingent 
remainder  to  the  fon  is  utterly  deflroyed,  there  being  then  none 
in  ejj'e  when  the  particular  eftate  determined,  for  the  hufband  and 
wife  take  by  entireties,  and  therefore  the  eftate  for  life  of  the  wife 
was  merged  before  the  contingency  happened,  and  the  poftibility 
which  the  wife  had,  of  avoiding  the  inheritance,  given  by  the 
fine,  and  thereby  reviving  her  eltate  for  life,  will  not  prei'erve  it ; 
for  if  the  contingent  remainder  cannot  take  effect  when  the  par- 
ticular eftate  determines,  be  it  by  furrender,  merger,  feoffment, 
or  otherwife,  it  can  never  after  arife.* 

"  A.  tenant  for  life,  remainder  to  his  firft  and  other  fons  in 
tail  fucceflively,  remainder  to  B.  in  fee :  A.  and  B.  before  the 
birth  of  any  fon,  levy  a  fine  of  their  eftate  to  a  third  perfon. 
This  makes  no  difcontinuance  or  divefting  of  any  eftates,  be- 
caufe  each  gives  only  his  own  eftate.  Yet  by  Hale  and  other 
good  opinions,  the  contingent  remainder  is  deftroyed,  becaufe, 
though  the  eftates  pafs  divided  from  them,  yet  they  are  united 
in  the  grantee,  and  fo  no  particular  eftate  in  being  to  fupport 
the  contingent  remainder." 

*  A.  feifed  in  fee  devifes  his  lands  to  B.  eldeft  fon  of  his  bro- 
ther C.  for  life,  remainder  to  the  firft  fon  of  ^.  in  tail,  and  fo  to 
all  his  other  fons  in  the  f;ime  manner  fucceffively,  remainder  to 
D.  fecond  fon  of  C.  for  life,  remainder  to  his  firft  and  other 
fons  in  tail  fucceffively,  and  dies ;  B.  enters  and  dies,  leaving 
his  wife  enjient  M-ith  a  fon,  then  D.  enters  as  in  his  remainder, 
and  fix  months  after  the  fon  is  born  5  and  all  this  matter  being 
found  fpecially,  it  was  adjudged  in  C  B.  for  D.  againft  the  fon  : 
firft,  becaufe  this  being  a  contingent  remainder  to  the  fon,  and 
he  n(5t  being  born  at  the  time  when  the  particular  eftate  deter- 
mitied,  this  became  void ;  fecondly,  D.  being  the  next  in  re- 
mainder, and  having  entered  before  the  birth  of  the  fon,  was  in 
by  purchafe,  and  therefore  fiiall  not  lofe  his  eftate  by  a  fon  born 
after.  And  this  judgment  was  aflirmed  in  B.  R.  for  they 
held  it  plainly  to  be  a  contingent  remainder,  and  not  an  ex- 
ecutory devife  or  a  fprlnging  remainder,  for  that  would  intro- 
duce a  perpetuity  not  to  be  barred  by  a  common  recovery,  be- 
caufe it  would  be  the  fame  to  all  the  other  fons  ;  but  here  it 
being  a  contingent  remainder,  and  not  happening  in  time,  it  is 
gone  for  ever  ;  and  they  lelied  on  Archer's  cafe.  But  ixpon  a  writ 
of  error  brought  into  parliament,  the  judgment  was  reverfed  by 
almoft  all  the  Lords,  becaufe  being  in  a  will,  they  thought  that 
by  the  meaning  and  equity  thereof  they  ought  not  to  difinherit 
the  heir  for  fuch  a  nicety,  and  tliat  a  will  was  otherwife  to  be 

<  expounded 
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*  expounded  than  a  deed  •,  and  therefore  they  conftrued  It  an  ex- 

*  ecutory  devife  or  fpringing  remainder  to  the  firft  and  other  fons, 

*  and  that  the  freehold  fhould  veft  in  D.  till  the  fon  was  born. 

*  But  all  the  judges  were  much  diffatisfied  with  it,  and  did  not 

*  change  their  opinions,  but  blamed  the  judge  who  permitted  it 

*  to  be  found  fpecially  where  the  law  was  lb  certain  and  clear. 

*  Note,   That  now  by  the  lo  ^  il  W.  3.  cap,  16.      Frovifton  is 

*  made,  that  after-born  fons  and  daughters,  to  ivhom  remainders  are 

*  limited  in  contingency,  JJjall  take  in  the  fame  manner  as  if  they  had  {Vide 

*  been  born  in  the  father's   lifetime,   though  no  ejiate  be  limited  to  truf-  iTermRep. 

*  tees  to  preferve  and  fupport  fuch  coJitingent  remainders,  which  aB     ^'^  ■' 

*  was  made  by  reafn  of  this  cafe,    and  of  the  flriclnefs  of  the  law 

*  herein.' 

"  One  having  three  fons  A.,  B.,  and  C,  devifes  lands  to  them  Cro.  jac. 
•*  feverally  withuut  limitation  of  any  cftate,  and  that  if  any  of  them  ^6®- 
«  die,  the  other  fur-oiving  fall  be  his  heir.     A.  the  eldeit  dies  leav-  Wood^v'.^** 
*'  ing  iflue ;  and  if  this  part  iliould  go  to  his  fon,  or  to  B.  and  C,  ingenol'e, 
"  was  the   queilion.     It  was   adjudged   by  three  juitices  againft  Swmb.uS. 
"  Fleming  C.  J.  for  the  fon  of  A.  becaufe  nothing  but  a  freehold 
"  pafled  by  the  devife,  and  the  reverfion  in  fee  defcending  upon 
"  A  his  eldeil  fon,  had  merged  his  eftate  for  life,  and  that  after 
"  his  death   this  could  not  be  revived  to  veft  the  remainder  in 
'*  B.  and  C.     But  Fleming  C.  J.  was  of  opinion,   that  this  might 
<*  well  veft  in  B.  and  C.  by  way  of  remainder,  and  then  the  words 
"  implied  that  every  one  (hould  have  it  after  the  other,  and  there- 
*^  fore,  though  the  freehold  of  A.  was  merged  by  the  defcent  of 
*«  the  fee,  yet  to  fupport  the  intent  of  the  will,  this  ought  to  veft 
**  in  the  furviving  fons  for  their  lives. 

•'  One  having  three  fons  A.,  5.,  and  C,  devifes  lands  to  them  2  Lev.  icz. 
*f  feverally  without  limitation  of  any  eftate,   and  if  any  of  them  Sir  T.Jon. 
*'  die,  his  part  to  remain  to  the  others,   equally  to  be  divided  be-  ^g^   ^^^^' 
"  tween  them.      J.,  dies  having  firft  granted  the  land  for   1000  Fortefcue 
*'  years  to  the  defendant.     It  was  adjudged,  that  though  by  the  v.  Abbott, 
«'  defcent  of  the  fee  upon  A.  the  eldeft  ion,  his  eftate  for  life  was  ^^""^^Sf. 
"  merged,  and  fo  the   contingent  remainders  to  the  other  fons 
"  v/ere  deftroyed  (for  in  thefe  cafes  the  remainder  muft  be  in 
"  contingency,  and  cannot  veft  prefently,  becaufe  it  is  uncertain 
*'  which  of  the  fons  will  furvive)  yet  that  it  fliould  be  good  to 
**  them  by  way  of  executory  devife,   according  to  the  opinion  of 
**  Fleming  in  the  cafe  next  before,  (for  fo  muft  his  opinion  be  un- 
*'  derftood,  though  it  is  there  faid,  by  way  of  remainder,)  and  that 
**  this  was  the  moft  reafonable  conftrucliun  to  fupport  the  intent 
*'  of  the  will.     And  they  faid,  the  cafe  of  Wood  v.  Ingerfole  was 
**  beft  put  in  Bulfrodc ;  for  upon  infpe£lion   of  the  record  the 
*'  words  appear  to  be  if  any  of  my  fons  die,  the  one  to  be  the  other  s 
*'  heirs,  which  words  import  no  certainty,  which  of  the  furvivors, 
<*  or  whether  both  fhall  have  the  part  of  the  fon  who  dies  firft, 
"  and  therefore  that  part  of  the  devife  was  void,  and  by  con- 
**  fequence  would  not  carry  over  the  eftate  from  the  fon  of  A.  or 
♦*  defeat  the  leafe  made  by  A,     And  Jones  fays,   it  was  refolved 
♦*  in  this  cafe  by  the  court,  that  to  fupport  the  intent  of  the  will 
M  it  fhould  be  conftrued,  that  he  devifed  for  life  \.o  A.^  remainder 

«  to 
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*'  to  B.  and  C,  equally  to  be  divided  between  them  ;  and  {o  \n 
**  the  other  dcvifes  ;  and  th  it  by  this  conftruclion  an  a£lual  crofs 
**  remainder  for  each  one's  part  fhould  be  executed  in  the  other. 
•*  Scd  qu^re  of  this  conftru(flion. 
I  Lev.  If.  "  One  devifcd  lands  to  ^.  his  elded  fon  for  life,  and  if  he 
SirT.Raym  «  fljould  die  without  ifTue  living  at  the  time  of  his  death,  then 
isjd.47.  "  ^°  ^'  ^^^  fecond  fon,  and  his  heirs  ;  but  if  ^.  had  ifTuc  living  at: 
J  Keb.  zg.  **  the  time  of  his  death,  then  the  lands  fliould  remain  to  y4.  and 
V^'a  i>.  *'  his  heirs ;  and  died.  ^.  entered,  and  fuffered  a  common  re- 
kett4.  '  *'  covery,  and  died  without  ifiue,  having  by  his  will  devifed  the 
HoJmcs.  **  lands  to  the  defendant.  ^.  entered,  and  let  to  the  plaintiff' ;  and 
*'  the  queftion  was,  if -^.  had  by  the  will  an  edate  for  life  only, 
"  with  a  contingent  remainder  to  B.P  or,  if  the  fee  was  vefted  in 
**  y/.  with  an  executory  devife  to  B.?  and,  admitting  it  to  be  an 
**  executory  devife  to  B.^  if  the  common  recovery  barred  it  ?  It 
**  was  argued  for  the  plaintiff,  that  A.  had  the  fee  j  for  though 
•<  an  eftate  for  life  only  is  devifed  to  him,  yet  by  defcent  of  the 
*'  reverfion,  the  whole  fee  was  executed  in  him,  which  merges  his 
*'  eftate  for  life,  and  then  the  eftate  to  B.  can  be  no  other  than  an 
*'  executory  devife.  For  when  all  tlie  fee  is  given  to  or  vefted  in 
"  one  perfon,  with  a  limitation  of  a  fee  to  another  perfon  upon  a 
**  contingency,  this  cannot  be  a  remainder  ;  for  a  fee  cannot  be 
**  limited  upon  a  fee,  as  appears  before,  but  of  necefTity  this  muft 
*'  take  eiTect  as  an  executory  devife.  But  when  only  part  of  the 
"  eftate,  as  for  life  or  in  tail,  is  given  to  one,  and  the  refidue  to 
"  another  upon  a  contingency,  as  to  the  right  heirs  of  J.  S.,  who 
*•  is  then  living,  or  to  fuch  perfon  as  ftiall  be  living  in  fuch  houfe 
"  at  fuch  a  time,  this  remainder  is  contingent.  But  here,  the 
**  whole  fee  is  in  -^.,  either  by  the  devife,  by  a  tranfpofition  of 
**  the  words,  or  by  defcent  of  the  fee,  and  then  the  devife  to  B* 
**  can  be  no  other  than  an  executory  devife,  which  being  to  hap- 
**  pen  within  the  compafs  of  one  life,  hath  been  allowed  good. 
"  {Cro.  Ja.  590.  Pet  v.  Broiun.)  As  to  the  fecond  point,  they 
**  relied  upon  the  fame  cafe,  that  this  cannot  be  barred  by  the 
<*  common  recovery.  Sed  per  totam  curimn  it  was  adjudged,  that 
*'  A,  had  but  an  eftate  for  life  by  the  will,  and  the  remainder  to 
*•  his  heir  was  not  executed  ;  for  both  the  remainders  to  A.  and 
*<  to  B.  are  upon  a  contingency,  not  a  contingency  upon  a  con- 
**  tingency,  which  the  law  will  not  allow,  (for  then  by  the  fame 
*'  reafon  it  might  allow  a  hundred  contingencies  one  after  another, 
"  and  fo  quite  elude  the  ftatute  oi  quia  emptores,)  but  upon  one  and 
"  the  fame  contingency,  which  looks  feveral  ways.  viz.  if  A. 
•*  hath  iftue  living  at  the  time  of  his  deceafe,  then  to  him  and  his 
*'  heirs ;  but  if  not,  then  to  B.  and  his  heirs.  And  the  cafe  was 
**  thus  confidered,  as  if  A.  had  been  a  ftranger,  and  not  heir  at 
*'  law.  But  then  confidering  him  as  heir  at  law,  and  that: 
**  the  reverfion  defcended  to  him,  yet,  per  curiam^  not  fo  ab- 
*'  folutely  as  to  merge  and  confound  the  eftate  for  life  given 
*«  by  the  will  againft  the  exprcfs  words  and  intent  thereof;  but 
*'  there  fliall  be  an  hiatus  or  opening  to  let  in  the  remainders 
**  when  they  happen  •,  and  though  A.  happens  to  be  heir  at  law, 
<*  yet  this  being  matter  dehrs  the  will,  no  ufc  fliall  be  made  cf  it 

"    la 
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**  111  expounding  the  will ;  and   Archer''^  cafe  is  exprefs  in  the  Cro.  Car. 

**  point,  where,  though  Robert  the  devifee  for  fife  was  heir,  yet  the  is^-  560. 

*♦  remainder  to    his  next  heir   male   was  a  good  contingent  re-  ^^"'^  * 

**  mainder,  and  the  eftate  for  life,  not  merged  in  the  fee,  fhould 

**  defcend  on  him.     And  it  cannot  be  fuppofed,  that  this  confi- 

**  deration  efcaped  a  quick-fighted  reporter,  but  was  omitted  as 

*'  a  thing  of  no  value.     As  to  the  fecond  point,  if  the  remainder 

*'  to  B.  be  contingent,  there  is  no  doubt  but  it  is  barred  or  de- 

**  ftroyed  by  the  recovery,  and  fo  it  would  be,  by  a  bare  furrender 

*'  of  the  eftate  for  life.    And  they  all  agreed,  that  if,  by  any  con- 

**  ftruclion,  it  could  be  made  a  contingent  remainder,  it  fliould  be 

"  fo  taken,  rather  than  an  executory  devife,  which  could  not  be 

*^  barred  by  a  common  recovery,   and  fo  would  tend  to  a  perpe- 

"  tuity.     And  note,  they  all  feemed  to  agree,  that  the  fee  was 

*'  not  in  abeyance,  but  defcended  to  //.,  fubjeft  to  fuch  hiatus, 

*'  and  that  quoad B.  the  devifee  in  remainder,^,  had  but  an  eftate 

**  for  life,     ^/are  if  the  conftru£tion  in  this  cafe  does  not  thwart 

**  the  fecond  of  the  two  preceding  cafes,  where  the  court,  allow-  *" 

*'  ing  the  remainders  to  be  in  contingency,  held  them  deftroyed 

'*  by  the  defcent  of  the  fee  upon  the  eldcft  fon,  which  merged 

•*  his  eftate  for  life,  and  therefore  they  were." 

\^A.  devifed  lands  to  his  fifter,  who  was  his  heir  at  law,  and  her  Boothby  v. 
affigns  for  her  fife,  and  if  fhe  fhould  marry,  and  have  iffue  male  ^'^^"^"' 
of  her  body  living  at  the  time  of  her  death,  then  to  fuch  i-Jue  ^       ' 
male  and  his  heirs  male  for  ever ;  but  if  fiie  fiiould  leave  no  iiTue 
male  at  her  death,  then  to  G.  and  his  heirs  for  ever.     The  quef- 
tion  refpe£led  the  title  of  the  teftator's   fifter's  hufband  to  be 
tenant  by  the  curtefy  of  the  lands  fo  devifed  to  her ;  and  the 
court  held,  that  the  inheritance  was  never  executed  in  pofleffion 
in  the  fifter,  during  her  life,  (notwithftanding  the  inheritance  de- 
fcended on  her, )  and  therefore  her  huft)and  could  not  be  tenant 
by  the  curtefy  \  it  follows,   that  the  defcent  of  the  fee  did  not 
merge  her  eftate  for  life,  or  deftroy  the  contingency.] 

*  Father  and  fon  are,  the  father  conveys  land   to  the  ufe  of  Vent.  306. 

*  himfelf  for  life,  remainder  to  the  ufe  of  the  fon  for  life,  remain-  ^  Jf"V  76- 

*  der  to  the  firft  and  other  fons  of  the  fon  in  tail  male  fucceffive-  §.  J  '  '^  * 

*  ly,  remainder  to  the  heirs  of  the  body  of  the  father,  or  to  his  Hartpooi 

*  right  heirs,   and  dies  before  the  birth  of  any  fon  of  his  fon  ;  and  "'  '^^"^ 

*  if  by  the  defcent  of  the  fee  or  tail  upon  the  fon,  the  contingent 

*  remainders  were  deftroyed,  was  the  queftion  ?     It  was  argued^ 

*  that  they  were  not,  becaufe  the  inheritance  came  to  the  fon  by  {a)  For  this 

<  defcent,   which  was  an  aft  in  law,  and  not  by  his  own  ad  -,  "^/^Co.L.c 

*  and  therefore  the  law,  which  does  no  wrong,  fliall  not  deftroy  i/co  ?o. 

*  thefe  contingent  remainders,  but  that  upon  the  birth  of  the  fons  Lev.  n. 

<  the  eftate  fliall  open  again  to  let  in  the  remainders.     But  it  was  fjj'"";_^^' 

*  adjudged^  that  the  contingent  remainders  were  deftroyed  by  the  nionke'tcv. 

*  {a)  defcent  of  the  inheritance   upon  the  fon  j  and  they  relied  Holmes. 

«  on  the  cafe  of  {b)  Wood  v  Ingerfoles,  and  held,  that  this  cafe  dif-  l^yl'/^^'^' 
'  fered  from  the  cafes  cited,  where  the  eftates  were  united  at  firft  Fcr-eicuj  v. 

<  upon  making  the  conveyance,  and  if  they  fhould  not  afterwards  -'^^'^'^ 

*  open,  fo  as  to  let  in  the  remainders,  the  canveyance  would  de-  ^J^^  '""J*^* 

Vol.  V.  •?  D  *  ftroy 
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*  ftroy  itfclf ;  but  here,  this  defccnt  was  an  zd:  fubfcquent  to  thtf 

*  conveyance,  and  made  an  alteration  in  the  eftates  limited  there- 

*  by,  and  therefore  had  dcflroycd  the  contingent  remainders.' 
[Lands  were  conveyed  to  the  ufe  of  y/.  and  his  wife  for  life, 

remainder  to  the  ufe  of  B.  the  fon  of  /?.  for  his  life,  remainder 
to  the  firft  and  other  fons  of  B.  in  tail,  remainder  to  A.  in  fee. 
ji.  and  his  wife  died  in  the  lifetime  of  B.  who  afterwards  died 
without  ifiue,  leaving  a  wife.  The  queftion  was,  Whether  the 
wife  of  B.  was  entitled  to  dower  in  the  lands  ?  It  was  decreed 
fhe  was :  and  ^ord  Chancellour,  with  one  of  the  judges,  was  of 
opinion,  that  the  eftatc  for  life  in  B.  was  merged  by  the  defcent 
of  the  inheritance  upon  him,  and  the  contingent  remainder  de- 
fttoyed.] 

*  A.  and  B.  joint-tenants  for  their  lives,  remainder  to  the  firft 
foil  of  yf.  in  tail,  and  fo  to  the  fecond,  ^c.   remainder  to  the 
right  heirs  of  B.     Before  any  iflue  J.  releafes  to  B.  and  his 
heirs,  and  after  hath  iflue  a  fon  ;  and  if  by  this  releafe,  before 
the  birth  of  a  fon,  the  contingent  remainders  were  dellroyed, 
was  the  queftion  ?     It  was  argued,   upon  the  diverfity  in  the 
above  cafe,  that  this  uniting  of  the  cftate  for  life  with  the  re- 
mainder in  fee,  being  by  conveyance  and  a6l  fubfequent  to  the 
limitation  of  the  contingent  remainders,  and  before  they  came 
in  being,  had  deftroyed  them  j   for  now  the  eftate  for  life  upon 
which  they  depended  is  gone,  and  the  whole  fee  executed  in  B. 
and  therefore  they  can  never  after  arife.     But  by  three  juftices, 
dijfentiente  Dolben^  it  was  adjudged  that  thcfe  contingent  remain- 
ders were  not  deftroyed ;  for  to  fome  purpofes  the  whole  fee 
was  executed  in  B.  immediately  upon  the  firft  conveyance,  and 
this  releafe  of  A.  gave  him  no  greater  eftate,  nor  in  any  other 
degree  than  he  had  before ;   for  after  fuch  releafe  he  is  in  of 
the  whole  eftate  by  the  leflbr,  as  he  was  before,  and  as  he  would 
have  been,  if  it  had  come  to  him  by  furvivorfliip  ;  and  his  eftate 
being  at  firft  given,  fubjetl  to  thefe  contingent  remainders,  muft 
open  to  let  them  in,  when  they  happen,  as  it  would  have  done, 
had  no  fuch  releafe  been  made ;  and  though  they  were  limited 
immediately  after  the  eftate  for  life  to  A.  and  B.^  yet  till  they 
came  in  ejfe  they  did  not  prevent  the  clofingof  the  fee  in  5.,  and 
therefore  did  not  depend  abfolutely  upon  the  eftate  for  life,  and 
have  now  no  other  impediment  to  hinder  their  rifing  than  they 
had  at  firft.*     "  Note,  Veutris  reports  the  fame  cafe  to  be  ad- 
'  judged,  that  they  were  deftroyed,  but  gives  no  reafon  for  the 
'  judgment ;  and  the  other  two  reporters  were  two  of  the  judges 
■  that  gave  the  judgment,  and  therefore  are  more  to  be  relied 
•  upon." 
*  A  copyholder  in  fee  furrenders  to  the  ufe  of  his  wife  and  of 
B>  for  their  lives,  remainder  to  the  ufe  of  the  heirs  of  the  body 
of  the  furrenderor  and  his  wife  \  B.  and  the  wife  are  admitted 
accordingly ;  after  B.  furrenders  his  part  to  the  ufe  of  the  huf- 
band,  and  then  the  huft)and  furrenders  the  whole  to  the  ufe  of 
C.  and  his  heirs,  who  is  admitted  accordingly  ;   then  the  wife 
dies,  leaving  iflue,  who  brings  ejectment  for  the  moiety  of  the 
7  *  wife; 
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*  wife;  and  adjudged  not  maintainable  ,  for  when  B.  furrenders 

*  his  moiety  to  the  ufe  of  the  hufl^and,  this  makes  a  feverance  of 

*  the  jointure ;   and  when  the  hufband  after  furrenders  the  whole 

*  to  C.,  he  by  this  hath  an  i  flate  for  the  life  of  B.  in  the  one 

*  moiety,  and  for  the  life  of  the  wife  in  the  other  moiety  ;  and 
'  though,  if  (he  had  furvived  her  hufband,  fhe  might  have  defeated 

*  the  furrender  of  her  own  moiety,  yet  now,  (he  dying  firft,  the 

*  eftate  of  C.  as  to  that  moiety  is  determined ;  and  fince  he  who 

*  would  claim  it  muft   make  himfelf  heir  of  both  their  bodies, 

*  which  during  the  life  of  the  hufband  he  cannot  do,  and  yet  the 
«  particular  eftate  as  to  that  moiety  is  determined  ;  therefore  the 

*  remainder  as  to  that  moiety  which  was  contingent  is  deflroyed, 

*  and  the  hufband's  death  can  never  fet  it  up  again ;  but  for  the 

*  other  moiety,  if  the  hufband  dies,  living  A,  it  will  take  place, 
«  clfe  not,  being  contingent,  and  not  capable  of  vefting  during 

*  the  life  of  the  hufband.     And  as  to  the  hufband's  furrender  tq 

*  the  ufe  of  C.  and  his  heirs,  this  was  no  fuch  forfeiture  or  de- 

*  termination  of  the  eftate  for  life  as  to  give  an  entry  to  thofc  in 

*  remainder,  for  then  that  had  deflroyed  the  contingent  remaiti- 

*  der  of  the  whole  •,  and  though  the  wife  had  furvived  and  de- 

*  feated  fuch  furrender  as  to  her  own  moiety,  yet  it  appears  be- 

*  fore,   that  that  would  not  have  revived  the  contingent  remain- 

*  der,  being  not  capable  of  veiling  when  the  particular  eftate 

*  ended ;  but  fuch  furrender  of  the  hufband  works  only  by  way 
'  of  grant  for  what  he  might  lawfully  pafs,  and  not  fo  ftrongly  as 

*  livery  of  ftifin.' 

**  A  copyholder  in  fee  furrenders  to  the  ufe  of  his  will,  and  af-  i  Roll.  Afir. 

"  ter  by  his  will  devifes  tlie  eftate  to  B.  for  life,  remainder  to  the  794-  (6). 

**  heir  of  his  body  begotten,  for  ever,  and  dies,     B.  is  admitted,  LowdYiiI* 

•'  and  after  furrenders  to  the  lord  of  the  manor  to  do  with  it  as  he  [So,  in  the 

"  pleafes,  and  dies,  leaving  a  fon.     Now  admitting  the  remainder  above  cafe  of 

"  to  the  heir  of  the  body  of  B.  to  be  a  good  remainder,  and  that  ^gu  jtisobi 

"  fuch  heir  (hould  take  it  by  purchafe,  this  furrender  of  B.  hath  fervdb!e,that 

'*  not  deftroyed  it;  for  this  operates  only  as  a  grant  to  the  lord  the  furrender 

-,        -  ,  .         „  r        i-r  I    •  r      r   •  •  of  the  baron 

"  or  his  eftate  for  lite,  and  is  no  forfeiture  to  give  an  entry  to  a  ,o  g  -,„  fgg 
**  remainder-man;  and  by  confequence  continues  in  the  lord  to  did  not  de- 
**  fupport  the  contingent  remainder,  in  the  fame  manner  as  it  did  '''°^.  *®  ^ 

•       Til  i.i  1  <-i  r  I  1  Contingent 

**  m  iJ.,  there  being  only  a  change  or  the  perfon,  but  no  altera-  remainder; 
<*  tion  made  in  the  eft.ite-,  for  it  is  ftill  determinable  upon  the  f'>r  the  legal 
««  death  of  B.  as  it  was  before,  and  not  fooner.  freehold  be- 

'  ing  in  tn? 

lord,  ilie  furrenler  oft'  e  baron  pafled  no  mire  than  lie  iawfully  might.  Fearne's  C.  R.  470  4th  edit. 
So,  where  cof-'^h^ld  lands  were  devifed  to  A.  for  life,  renaainder  to  his  firft  and  other  fons  in  tail,  &c. 
remainder  to  B.  in  fee,  and  A.y  before  he  had  any  fons  born,  bought  the  riverfion  oiB.,  and  had  it  fur- 
rendered  to  his  {A.i)  Ofin  ufe,  thinking  by  that  means  to  merge  his  eftate  for  life,  and  <o  dcftroy  the 
contingent  lemaiider  to  his  firft  (on  ;  it  was  agreed,  that  this  furrenJer  of  the  reveriicn  would  not  bar 
the  fon,  becaufe  the  frerh'ld  and  inheritance  were  in  the  lord  ;  for  there  is  not  the  like  inconvenience 
as  in  freehold  eftates  at  common  law,  in  refpe(fl  of  contingent  remainders,  where  there  is  nobody  againft 
whom  to  bring  thtfradpe.    Mildmay  v.  Hungerford,  z  Vern.  243- J 

«  A.  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  the  3  Keb.  759. 
«  firft,  fecond,  and  other  fons  of  B.  in  tail  male  fucceffively ;   A.  -^^^j^.-Q^f  * 
«  and  B.  join  in  an  indenture  tripartite  between  A.  of  the  firft 
•*  paxt,  and  B,  of  the  fecond  part,  and  C,  and  D.  of  the  third 

3  D  2  **  part, 
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*'  part,  whereby  A.  covenants  with  C  and  D.  to  levy  a  fine  ti^ 
**  other  ufcs  :  B.  feals  the  deed  ;  and  it  was  argued  by  the  fealing 
"  it  (hould  be  faid  that  B.  joined  in  the  fine,  and  by  the  fine  all 
*'  the  eftates  are  divefted  and  put  to  a  right,  and  the  contingent 
**  eftates  diftuvbed  •,  and  B.  is  ellopped  from   entering  to  revive 
*'  them  J  and  though  he  hath  a  fon  after,  yet  he  cannot  enter  till 
*'  the  contingent  ufe  be  revived  by  entry ;  wliich,  as  this  cafe  is, 
*'  no  perfon  has  power  to  do.     But  per  cur.  clearly — ^.'s  fcaling 
"  the  deed,  only  (liews  his  confent  that  A.  may  levy  the  fine  •,  for 
**  he  does  not  covenant,  or  transfer  over  his  eftate  in  remainder  : 
**  and  admitting  that  B.  {hould  be  eftopped,  yet  his  fons,  who 
**  claim  not  under  him,  are  not  eftopped  to  fiiy,  that  there  was 
**  a  fufficient  ellate  continuing  to  fupport  the  contingent  remain- 
"  ders ;  and  then,  if  they  are  preferved,  every  one,  who  hath 
*'  right,  may  enter  in  his  turn.     And  after  it  was  adjudged  ac- 
*'  cordingly;  and  faid,  there  was  nothing  in  the  cafe  worth  an 
**  argument. 
Mo.  8. 15.        '*  A.  covenants  upon  proper  confiderations  to  ftand  feifed  to 
Sir  Thomas    ti  i-^g  ^f^  Qf  hmifelf  for  life,  remainder  to  B.  his  fon  for  life,  re- 
cafe""  *'  mainder  to  the  firft  and  other  fons  of  B.  in  tail  fucceflively  ; 
Pop.  22.        "  remainder  to  the  right  heirs  of  A.  j  after  A.  is  attainted  of  trea- 
[{a)  But,      ((  fy„^  jjj^j  executed  before  the  birth  of  any  foil  of  B.     It  was 
queftion        "  adjudged,  that  by  fuch  attainder  the  king  had  the  fee-fimple, 
arifes,  how     *'  difcharged  of  all  the  remainders  to  the  fons  not  then  born,  and 
we  are  to       <c  that  they  were  Utterly  ban ed.     The  reafon  feems  to  be,  becaufe 
thisrcfoiu-    "  they  were  to  arife  by  way  of  ufe  out  of  the  efl:ates  of  the  co- 
tion  with       i<  venantor,  which  by  fuch  attainder  are  come  to  the  king;  and  he 
the  principle  «,  cannot  be  feifed  to  the  ufe  of  any  perfon  (a).     But  it   feems, 

that  any  pre  ■  r     -i  •  -  r  i  ^  •         •       n-  1 

ceding 'vtpd  '*  "  they  wcrc  to  ante  out  of  an  eitate  executed  m  feoftees,  then 
freehold _  "  the  attainder  of  A.^  which  could  only  forfeit  his  own  eftate  for 
fu^^orta^  "  ^^^^>  ^"^  remainder  in  fee.  would  not  prevent  them  from  rifing. 
contingent  *'  But  the  greater  doubt  in  fuch  cafe  would  be,  if  the  feoffees 
remainder ;  *'  themfelves  were  attainted  of  treafon  before  the  birth  of  any  fon  ; 
wha'tever  "  ^^^  ^^^  ^^^  books  agree,  they  have  no  eftate  left  in  them,  but  a 
cffiathe  "  fcititi/Ia  Juris  to  ferve  the  contingent  ufes  when  they  happen, 
forfeiture  of  (*■  and  how  far  thzt/cifiti/la  juris  is  forfeitable,  or  their  entry  re- 
foriife  and  "  quifite  to  fervc  the  contingent  ufes,  when  no  adual  dlfturbance 
remainder  in  "  is  made  of  the  poflefTion,  feems  doubtful.  For  in  other  cafes, 
foe,  might  I*  unlefs  the  pofleflion  be  diiturbed  by  diileifin,  feoffment,  is'c.  no 
havYh'ad*,  *'  entry  of  the  feoffees  is  requifite  to  raife  the  contingent  ufes 
yetas£.  had  "  whcu  they  happen,  as  appears  before.     JJio  quar'e  of  this. 

a  vcjied 

freehold,  why  was  not  that  capable  of  fupporting  the  contingent  remainder  to  his  fons  ?  If  indeed  there 
had  been  an  othce  found  antecedent  to  the  birth  of  a  !on  of  B.,  that  A.  was  feifed  in  fee,  it  might  have 
accounted  for  the  refolution  in  the  above  cafe,  by  taking  away  the  right  of  entry  of  E.,  according  to  the 
diftintlion  I  fhall  notice  after  the  next  cited  ca(e.  But  abltiadled  from  a  ciicumftance  of  that  nature, 
which  does  not  appear  in  the  report  of  Sir  Thomas  Palmer's  cafe,  that  of  Corbet  v.  Tichborn,  2  Salk. 
576.  of  much  later  dafe,  feems  to  claim  our  better  atteniiOM.  It  was  a  cafe  where  J.  S.  being  tenant  for 
life,  remainder  to  his  wife  for  life,  remainder  to  his  firfl  and  other  fons,  &c  in  tail,  remainder  to  himfelf 
in  fee,  commitf-d  treafon,  and  afterwards  had  a  fon,  and  then  was  attainted  j  and  upon  a  tral  at  bat  in 
K.  p..  the  court  held,  that  whether  the  fon  was  born  bef-ire  or  after  the  attainder,  the  contingent  remain- 
der to  him  was  not  difcharged  by  the  lands  veiling  in  the  crown  daring  the  life  of  J.  5.,  becaufe  of  the 
^wife's  eft.iCe,  (viz.  a  verted  eftate  of  freehold  in  remainder,  which  was  fufficient  to  fupport  it.  For 
this  elhte  of  the  wife,  it  feems,  was  not  tvirT-d  to  a  right,  or  arf'rded  by  the  foiJciture  of  the  hulband, 
vjT  tiie  crown  thiuby  in  poCeflio:!  wf  any  otiiti  ;•:**.£  thun   vAm:  J.  S.  v.ai  eiicitkd  to  at  thw  time;  as 
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appjar:  by  anotlxr  cafe,  of  Linch  v.  Coote,  z  Salk.  469.  where  tenant  for  lift,  remainder  to  his  firftfon 
in  tail,  remainder  to  y.  S.  in  fee,  was  actainred  of  liigh  treafon,  and  died  without  ifTue.  And  upon  its 
being  urged,  that  the  whole  eilate  veiting  in  the  king  by  33  H.  8.  c.  8.  without  any  office  rinding  the 
fpecial  matter,  he  in  remainder,  could  not  er.ter,  any  more  than  if  a  general  office  had  been  fuund  which 
wotild  have  fuppofed  a  fee  j  it  was  held,  that  no  othsr  eftatc  verted  in  the  king  by  the  faid  ad  than  the 
p.irty  attainted  had  ;  juft  as  \f  ajpecial  office  had  been  found  ;  and  therefore  the  remainder-man  might 
enter  on  the  king,  the  king's  eftate  being  determined.  For  the  ftatute  faved  the  right  of  others;  though 
it  was  olherwife  where  an  office  found  an  eftate  in  fee  in  the  party  attainted.  Fearne's  C.  R.  425, 
4th  edit.]         2  Jo.  773.    Keb.  732.     3  Mo.  196.  374.  389.  391. 

*'  A.  felfed  in  fee  of  lands,  after  27^2".  8.  makes  a  feoffment  Dyer,3J9— 
*'  in  fee  to  the  ufe  of  D.  his  wife  for  her  life,  and  if  he  furvives  ^--  192,9- 
«*  his  faid  wife,  then  to  the  ufe  of  himfelf,  and  of  fuch  woman  as  pY'^'^g  "^* 
**  he  fhall  happen  to  marry,  for  their  lives,  for  the  jointure  of  fuch  Co.  "i.  136. 
**  wife,  remainder  to  B.  in  fee.     Afterwards,  B.  and  the  feoffees  ^f^n's  "le. 
"  by  confent  of  ^.  join  in  a  feoffment  in  fee  to  the  ufe  of  y^.  and 
"  his  wife  for  their  lives,  remainder  in  C.  in  tail,  remainder  to  A» 
**  in  fee ;  and  this  was  by  deed  and  letter  of  attorney  to  make 
*•  livery.     Afterwards  B.  levies  a  fine  with  proclamation  to  other 
*'  ufes,  and  then  D.  his  wife  dies,  and  he  marries  a  fecond  wife, 
*'  and  dies ;  and  (he,  by  the  affent  and  command  of  the  firft  feof- 
*'  fees,  and  after  the  five  years  after  the  fine,  enters  to  raife  the 
**  ufe  to  herfelf.     And  by  tlie  better  opinion  her  entry  was  not 
**  lawful  J  for  by  the  fecond  feoffment  all  the   eftates  were  di- 
**  vefted  and  put  to  a  right.     And  whether  fuch  feoffment  were 
*'  only  the  diffeifin  of  the  attorney,  who  made  the  livery,  and  the 
**  confirmation  of  him  in  remainder,   and  of  the  feoffees;  or  the 
*'  difleifure  of  all  ;  yet  by  fuch  joining  in  the  deed  of  feoffment, 
*'  the  feoffees  have  barred  theiv  Jlln/i/Ia  jurisy  and  cannot  enter  to 
**  revive  the  future  ufe  to  the  fecond  wife.     And  A.  by  his  fine  [ViJe 
**  hath  barred  himfelf  to  enter  in  right  of  his  wife  to  reverfe  the  Fearne'j 
**  firfl  elf  ates ;  and  his  firfl  wife  could  not  enter,   being  covert;   ^[^  ^^g  * 
**  and  therefore,  there  being  none  to  enter  to  revive  fuch  future  219,220, 
*'  ufe,  it  is  by  the  feoffment  deftroyed,  and  the  fecond  wife's  entry  ^"^O 
**  unlawful. 

**  A.  feifed  of  lands  makes  a  feoffment  in  fee  to  the  ufe  of  him-  Cro.  Eilr. 
*<  felf  and  his  wife  for  lives,  and  after  tJieir  deaths,  to  the  ufe  of  ^''j^g^*'°" 
"  B.  their  fon  for  life,  and  after  his  death,  that  the  feoffees  fliould 
**  be  feifed   ///   in  eorum  prijiino  Jiattiy  upon  condition  that  they 
*•  fhould  receive  the  profits,,  and   pay  to  C.  wife  of  ^.  10 1,  per 
**  annum  during  her  life;  and  after  that  they  (hould  be  feifed  to 
*'  the  ufe  of  the  heirs  male  of  the  body  of  B.     The  feoffor  and 
**  his  wife  die  ;  B.  enters,   and  makes   a   feoffment  to  £).,   and 
«'  dies;  and  after  C.  dies,   and  then  the  heir  male  of  the  body  of 
«*  B.  enters.     It  was  adjudged  lawful ;  and  that  the  feofiinent  of 
"  B.  was  no  difcontinuance,  nor  barred   the   heir  of  his  entry. 
**  But  this  was  without  any  great  argument,  and  no  reafon  given 
**  for  the  judgment.     Hov/ever,  it  feems  well  given  ;  for  by  rea- 
*<  fon  of  the  intermediate  remainder  to  the  feoffees,  B.  was  not 
"  feifed  by  force  of  the  entail  when  he  entered   and  made  the 
"  feoffment,  and  then,  by  Littletons  rule,  his  feoffment  makes  no  Co.  Lit. 
**  difcontinuance,  and,  by  confeqnence,  as  the  feoffees  might  have  '^J'J^f!^^^ 
^*  entered  prefeatly  for  the  forfeiture,  they  being  next  in  remain- 
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«  der,  fo,  after  the  death  of  C,  the  heir  of  the  body  of  B,  may 

*'  Ukewifc  enter,  becaufe  then   the  preceding  eftates  are  deter- 

"  mined.     And  if  tlie  feoffment  of  B.  made  no  difcontinuance, 

**  there  is  nothing  to  hinder  their  entry,  though  they  are  in  of  the 

**  entail,  by  defcent  from  their  father,  after  fuch  entry. 

Cro.  "El*«.         **  -A.  feifed  of  lands  in  fee  by  indenture  covenants  with  jB.,  in 

764.854.      u  confideration  of  a  marriage  intended  between  A.  and  C.  daugh- 

611!  79J.  *  **  *^''  °^  ^'t  ^°  ftand  feifed  to  the  ufe  of  himfelf  and  his  heirs  till 

794.  (4).      *<  marriage,  and  after  to  the  ufe  of  himfelf  and  C.  and  the  heirs 

Wood  T.       ((  Qf  }^jg  body,  remainder  to  his  own  right  heirs ;  and  then  before 

""^^  '      <'  the  marriage,  he  makes  a  leafe  for  3 1  years,  referring  rent,  to 

**  begin  after  the  end  of  a  former  leafe,  then  in  ejje.     The  mar- 

*'  riage  takes  effe£l :  and  in  eje61:ment  after  the  death  of  A.   it 

**  was  held,  that  this  leafe  fliould  bind  the  future  ufe  to  the  wife, 

**  as  a  leafe  upon  good  confideration  by  the  feoffees  at  common 

**  law  fli6uld  bind  cejluy  que  ufe^  but  that  fubje£t  to  that  leafe  the 

*'  ufe  to  the  wife  fliould  arife,  becaufe  the  fame  ftifin  and  freehold 

«*  continues,  and  therefore  the  ufe  to  the  wife  fhould  arife  out  of 

*'  the  refidue  of  the  eflate,  and  flie  ftiall  have  the  reverfion  and 

**  rent  referved  upon  the  leafe ;  for  wherever  the  ftatute  finds  a 

**  feifin  to  ufes,  there,  it  carries  the  poffeffion  to  themj  and  not- 

*'  withftanding  fuch  leafe  for  years,  yet  the  feifin  to  the  ufes  con* 

**  tinned. 

Cra.  Jac.  **  And  yet  we  have  another  cafe  in  our  books  where  it  was 

168.  «  held  the  wife  was  not  at  all  bound   by  fuch  leafe.     The  cafe 

«oi°(i)   '   *'  ^^^  *^^^  • — '^*  covenanted,  in  confideration  of  love  as  to  his  fon. 

Bold  \.  Sir     **  to  ftand  feifed  to  the  ufe  of  his  fon  for  life,  remainder  to  the 

Hen.  Wyn-   t<  ufg  ©f  fuch  Woman  as  he  fliould  after  marry,  for  her  life  j  re- 

**  mainder  to  the  firft  and  other  fons  in  that  marriage,  in  tail,  (s'r. 

**  Andafter,  the  fon  proving  extravagant  and  being  in  gaol,-^.  the 

•*  father,  to  difturb  the  rifing  of  the  ufe  to  the  future  wife,  makes 

«*  a  leafe  for  icoo  years,  and  then  the  fon  marries  the  gaoler's 

**  daughter.     And  yet  it  was  held,  that  ftie  was  not   bound  by 

**  this  leafe,  but  fhould  have  the  land  difcharged  of  it.     And  the 

**  reafon  given  is,  becaufe  there  being  a  good  eftate  by  the  firft 

?'  limitation  to  arife  when  the  wife  is  known,  if  this  be  not  de- 

*•  ftroyed,  this  cannot  be  charged  or  incumbered,  becaufe  it  hath 

^»  relation  to  the  covenant,  and  therefore  the  leafe  fliall  be  con- 

«*  ftrued  to  arife  out  of  the  reverfion  which  the  covenantor  had 

•'  in  him,  and  might  lawfully  charge.     But  to  difference  this  cafe 

«*  froni  the  former,  it  is  to  be  obferved,  that,  here,  the  covenantor 

•*  had  nothing  but  a  reverfion  in  him  •,  he  had  no  eftate  for  life, 

«*  as  he  had  in  the  cafe  preceding :  befides,  this  leafe  was  made 

'*  without  any  confideration,  and  for  no  other  purpofe,  but  to  de- 

•«  feat  the  rifing  of  the  ufe  to  the  wife.     And  if  it  fliouhl  be  good 

<*  in  poffeffion,  being  for  1000  years,  and  no  rent  referved  upon 

**  it,  it  would  defeat  the  whole  fettlement ;  and  therefore  it  is 

**  more  reafonable  to  conftrue  fuch  leafe  to  arife  out  of  the  rever- 

**  fion  which  the  covenantor  had,  and  might  lawfully  charge,  than 

**  to  allow  it  good  againft  the  wife  who  came  in  upon  fo  valuable 

'*  a  confideration  as  marriage.    But,  if  fuch  leafe  had  been  made 

<»  fov 
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"  for  money,  or,  if  a  rent  had  been  refervcd  upon  It,  then  though 

**  the  leflbr  had  not  any  eftate  for  his  own  life,  yet  fuch  leafe  had 

*•  been  good  againft  the  fettlement ;  becaufe,  though  it  was  made 

**  in  confideration  of  marriage,  yet  not  being  with  any  woman  in 

**  particular,   nor  in   confideration  of  any  marriage  portion,   it  Co.  5, 

**  would  be  fraudulent  and  voluntary,  as  to  any  fubfequent  pur-  Swine's  cafe 

*'  chafer  for  a  more  valuable  confideration,  as  money  or  rent  is. 

*♦  j^.  gives  lands  to  the  ufe  ol  B.  for  life,  remainder  to  his  eldeft  a  Roll.  Abr, 
**  fon  in  tail,  remainder  to  the  right  heirs  of  B.f  and  before  the  ^st-  (5)» 
**  birth  of  any  fon,  B.  makes  a  leafe  for  years,  and  then  a  fon  is 
**  born  :  he  fhall  avoid  this  leafe  after  the  death  of  B.,  for  the 
**  freehold  not  being  altered,  fo  that  the  contingent  remainder 
**  may  well  take  place,  this  leafe  for  years  fliall  not  afFe£l  it,  but 
"  (hall  be  conftrued  to  arife  out  of  the  eftates  which  B.  had,  and 
*'  might  lawfully  charge,  and  (hall  be  fubjeft  as  they  would  have 
**  been,  to  open  and  let  in  the  remainder,  when  it  happens.  But, 
•*  if  fuch  leafe  had  been  made  for  a  valuable  confideration  of  mo^ 
"  ney  or  rent,  then  it  would  come  within  the  rules  before  men- 
**  tioned,  as  I  conceive. 

*'  A.  feifed  in  fee,  levies  a  fine  to  the  ufe  of  himfelf  for  life,  Cro.  Ellr. 
**  remainder  to  the  ufe  of  fuch  woman  as  he  (hould  after  marry,  ^^-^ 
•*  and  ihould  furvive  him  ;  remainder  to  B.  in  tail :  then  A.  mar-  vveiii  ?.' 
**  ries  C,  and  after,  by  fine,  reciting  that  he  was  tenant  for  life,  Femon, 
**  remainder  to  faid  C.  for  life,  he  and  C.  grant  the  faid  lands  to  a 
*^  ftranger  for  40  years,  if  he  and  his  wife,  or  either  of  them, 
"  fhould  fo  long  live :  A.  dies ;  and  if  C.  was  baned  was  the  Pof,  5, 
*'  queftion  ?  And  per  totam  cur.  (he  was  barred  by  eftoppel. 
<*  Yet  they  agreed,  that  if  a  leafe  be  made  to  one  for  life,  re- 
**  mainder  to  the  right  heirs  of  J,  S.  who  is  living,  and  after  his 
**  eldeft  fon  grants  or  levies  -a  fine  of  fuch  remainder,  yet,  after 
**  the  death  of  J.  S.  he  Ihall  enter,  becaufe  he  had  nothing  in  him 
"  at  the  time  of  the  grant  or  fine,  and  therefore  fuch  grant  or  fine 
**  were  merely  void.  And  there,  two  judges  againft  two,  held,  that 
"  the  fine  had  extinguilhed  this  future  ufe  by  way  of  prevention. 
«'  But  a  quare  is  made  of  it,  becaufe  it  was  but  a  grant  by  tenant 
"  for  life,  which  ends  with  his  death.  This  is  the  cafe,  as  it  is 
**  reported  by  Aloore.  But  in  Croie,  the  cafe  is  reported  to  be, 
♦«  that  after  fuch  fettlement  the  huftiand  and  wife  levied  a  fine  to 
*«  a  ftranger  in  fee,  who  granted  and  rendered  the  land  to  the 
**  huftiand  for  life,  remainder  to  the  defendant  for  60  years,  re«» 
"  mainder  to  the  right  heirs  of  the  huft)and ;  and  that  the  huf-r 
«  band  died,  and  B.,  who  had  the  remainder  in  tail  by  the  firft  fet- 
"  tlement,  entered  and  let  to  the  defendant ;  and  that  after  C, 
«  married  again,  and  ftie  and  her  huftand  let  to  the  plaintiff;  and 
*»  upon  fpecial  verdi£l  found,  it  was  adjudged  for  the  plaintiff. 
«  Which  proves,  that  the  wife  was  not  bound  even  by  eftoppel, 
«»  for  then  it  could  never  have  been  adjudged  for  her  leflee  the 
«*  plaintiff  j  and  that  the  joining  of  the  wife  in  the  fine  fignified 
"  nothing.  But,  then,  as  it  feems,  this  muft  prove  too,  Uiat  the 
"  fine  was  not  levied  \n  fee  as  it  is  reported ;  for  then  clearly  the 
<*  contingent  remainder  %o  the  wife  vrould  have  been  deftroyed  \ 
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^*  becaufe  by  fuch  fine  the  eftatc  for  life  of  the  hu{band  was  de- 

•*  tcrmhied,  and  an  entry  given  to  him  in  the  remainder  for  the 

*'  forfeiture,  before  the  contingent  remainder  could  take  place  ; 

**  and  then,  by  ail  the  cafes  before  mentioned,  it  appears  to  be  for. 

**  ever  deftroyed.     And  therefore  taking  it  to  be  only  a  grant  by 

♦*  fine  for  years,  and  not  for  any  valuable  confideration,  then  it 

**  determined  by  the  death  of  the  tenant  for  life  who  granted  it ; 

**  and  though  it  had  been  for  a  valuable  confideration,  then  it  de- 

■«'  'termined  by  the  death  of  the  tenant  for  life  vi'ho  granted  it.   And 

**  indeed,  admitting  it  had  been  for  a  valuable  confideration,  yet  I 

*'  cannot  fee  how  it  could  have  continued  longer  than  his  life,  or 

**  bound  the  contingent  ufe  •,  for  fuch  leafe  by  cejiuyqueiife  in 

'*  pofleffion  differs  from  a  leafe  by  feoffees  to  ufes  at  common  law, 

**  or  by  covenantor  to  (land  feifed  to  ufes  j  for  there,   in  both 

•'  cafes,  the  ufe  takes  effedl  out  of  the  eftate  which  fhall  fervc  and 

**  fupply  the  ufes ;  and  therefore  fhall  bind  or  not  bind  as  it  hap- 

"  pens  to  be  made  for  a  valuable  confideration,  or  voluntarily,  as 

**  appears  before.     But,  where  fuch  leafe  is  made  by  ceJJiiy  que 

*'  life  in  poflefiion,  this  takes  its  effeft  out  of  his  eflate  only,  and 

*'  by  confequence  can  continue  no  longer  than  that  does ;  and 

**  then,  when  the  freehold  is  not  deflroyed,  the  contingent  re- 

**  mainder  may  well  veft,  nothing  being  done  to  difturb  or  dif- 

Siuare.         **  place  its  rifing.     ^^//<^f/v  therefore  of  this  cafe. 

Mo.  743.  "  A.  covenants  upon   proper  confiderations  to  ftand  feifed  or 

Barton  s        (c  make  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,  and  after 

£liri  765.'    **  ^^  P'^'^f  to  the  ufe  of  B.  his  wife  for  life,  for  her  jointure,  with- 

**  out  wafte,  and  after  to  the  right  heirs  of -^.,  provided,  that  if  the 

*'  heir  of  A.  diflurbs  B.^  that  then  the  ufe  to  the  right  heirs  of  A. 

*'  fhall  ceafe,  and  that  then  A.  and  his  heirs,  or  the  feoffees,  cs'r. 

"■"  and  all  others  fhall  (land  feifed  to  the  ufe  of  B.  and  her  heirs. 

'**  Afterwards,  A.  makes  a  leafe  for  lOo  years,  to  begin  after  the 

**  death  oi  B.^  rendering  12/.  rent,  and  dies.     The  heir  diflurbs 

**  B.  and  breaks  the  condition ;  yet  by  the  two  chief  juftices  it 

**  was  held,  that  the  future  ufe  to  B.  in  fee  was  checked  by  this 

'  **  leafe,  though  the  leafe  was  but  an  interfffe  tennmi  till  BJ's  death. 

**  Et  quia  noil  potuit  furgere  tempore  mortis  B.,  by  reafon  of  the 

**  leafe  for  years,  it  is  dejiroyedfor  ever.     But  qti^re  of  this  cafe, 

'  •*  for  by  the  other  cafes  preceding,  it  appears,  that  at  moft,  fuch 

*'  contingent  ufes  are  only  bound  by  the  leafe  for  years,  and  not 

*'  that  neither,  except  where  they  are  made  for  a  valuable  con- 

"  **  fideration.     But  here,  the  reafon  given  why  this  contingent  li- 

'  *'  mitation  to  the  wife  is  deflroyed  by  making  fuch  leafe  for  years, 

*'  is  the   fame  that  is  given  where  contingent  remainders  are  de- 

■  *'  ftroyed  by  making  a  feoffment  in  fee,  whereas  the  reafons  and 

Siuare.         **  operations  of  the  one  and  the  other  are  very  different.     Ideo 

♦*  qtiare  of  this  cafe.   Note — Crche  cites  the  refolution  of  this  cafe, 

**  and  fays,  the  reafon  thereof  feems  to  be,  becaufe  the  ufe  limited 

Crn.  Eliz.     **  to  the  right  heirs  was  the  ancient  reverfion,  and  no  new  eftate, 

765.  (c  and  then  there  could  not  be  a  condition  annexed  thereto.     But 

*'  this  feems  no  good  reafon  ;  for  an  executory  ufe  may  as  well 

**  be  limited  to  arifc  upon  a  condition  precedent  ?;S  an  executory 

ij[  devife, 
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*^  devife,  and  then  the  ftatute  carries  the  poflTefTion  after  It;  and 
*'  why  it  may  be  created  by  original  limitation,  and  not  out  of  the 
**  reverfion,  after  other  eflatcs,  will  be  diflicult  to  reconcile,  fince 
**  the  reverfion  is  as  much  the  owners,  as  fuch,  as  the  poffeiriou 
"  was  before  any  limitation  at  all  made ;  becaufe  the  firfl  had  a 
**  fee,  though  it  was  but  a  bafe  and  determinable  fee.  But  yet  iu 
*'  a  will,  fuch  limitation  has  fomctimes  been  held  to  be  good,  not 
*'  as  a  direct  remainder,  but  as  an  executory  devife.  But  this  is 
*'  not  law,  becaufe  it  is  the  affectation  of  a  perpetuity,  {ince  fuch 
*'  contingencies  cannot  fall  till  after  the  entail  is  fpent,  which  Is 
*'  too  dillant  to  expert. 

*'  So,  a  gift  at  common  law,  before  the  ftatute  of  Wcjim.  2.  to  Plow.  235. 
"  one,  and  the  heirs  of  his  body,  and  if  he  died  without  heirs  of  ^  339- ''• 
"  his  body,  to  go  over  to  another,  this  was  a  void  remainder,  be-  2*jnfh'^336, 
<'  caufe  the  firlt  donee  had  a  conditional  fee,  which,  after  iffue,  Vaush.36. 
'*  he  may  difpofe  of  for  ever,  and  bar  the  donor  of  his  poffibility 
**  of  reverter  ;  and  therefore  fuch  poffibility  could  not  be  good  as 
*'  a  remainder,  nor  did  any  formedon  in  remainder  lie  at  common 
<'  law,    when   all   Inheritances    were   fees   abfolute,    or   condi- 
*'  tional. 

*'  So,  where  one  devlfed  lands  In  London  to  the  prior  and  con-  Dyer,  33.3, 
*'  vent  of  B.  ita  quod  reddant  atmuatim  decatio  et  capitulo  SanJIi  PauU  P';  ^^' 
**  14  marks,  and  If  they  fail  of  payment,  that  their  eftate  fliali  Swinb^izz. 
*'  ceafe ;  and  that  the  faid  dean  and  chapter  and  their  fucceffors  i  Brook. 
*'  (hall  have   It  :   It   was   held   by  Baldwin  and   Fitzherkrty   the  ^^^'  ^^^* 
**  greateft  lawyers  of  the  age,  as  my  Lord  Vaughan  fays,  that  this  Vaugh.a;;, 
**  remainder  was  void  ;  becaufe  the  firft  devife  carrying  afee,  no- 
"  thing  remained  after  to  be  difpofed  of;  and  executory  devifes, 
**  after  a  fee-fimple,  were  In  former  ages  unknown,  which  is  the 
**  reafon  that  this  cafe  is  denied  by  fome  to  be  law.   .  And  it  was 
**  held,  that,  for  the  condition  broken,  the  heir  of  the  devlfor 
**  ftiould  enter  ;   of  which  more  hereafter. 

**  But  this  rule,  that  a  fee  cannot  be  limited  after  a  fee,  hath  3  Chan. 
**  been  long  fince  exploded,  in  cafe  of  devifes,  and  of  ufes,  where  <^afes»i9- 
**  the  firft  eftate,  though  in  fee.  Is  limited  to  determine  upon  a  ^g.  ^  '  ^  ' 
**  contingency  that  may  happen  within  the  compafs  of  a  life  or 
*'  lives  In  being,  or  fome  reafonable  time  after.     And  the  reafo.'i 
**  of  giving  way  to  It  at  firft  feems  to  have  been,  to  let  men  into  a 
*'  means  of  pr'^viding  for  the  fevcral  branches  and  exigencies  of 
*'  their  own  family. 

"  The  firft  cafe  we  meet  with  to  this  purpofe.  Is  this.     In  debt  =  Leon.  ^^ 
**  againft  A.  as  fon  and  heir  of  B.y  he  pleads  riens  per  defcent^  but  J^  ""  ^^' 
**  of  the  third  part  of  the  manor  of  D.  the  plaintiff  replies,  that  Dyer,  1:4. 
**  he  had  the  whole  manor  of  D.  by  defcent;  and  upon  iffue  it  i^>nd  v. 
«*  was  found,  that  the   faid  manor  was  held  by  knight's  fervice,  ^°^\^iy 
"  and  that  B.  father  of  the  defendant,  by  his  will  in  writing  de-  zRoii.Abr. 
*«  vifed  it  to  his  wife,  till  the  defendant  his  fon  ffiould  come  to  the  ^^^'  (3)- 
"  age  of  24  years,  and  when  he  came  to  the  faid  age  of  24  years,  ^  Mod  291 
<'  that  he  fliould  have  the  whole  to  him  and  his  heirs  for  ever,  his  [Vide  Sctt 
"  wife  having  a  third  part  thereof  during  her  life  ;  and  if  her  faid  ^^^°"'y, 
♦*  Uiii  iliould  die  before  the  age  of  24  years  witliout  iffue,  then  the  ,^2ra.  ^fii: 

"  whole 
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fua-reofthtx  «  whole  fliould  be  to  the  wife  for  life;  and  after  her  death  to  C, 
cafe,  and  «  jj^  {gj)^  remainder  to  the  right  heirs  of  the  devifor.  It  was 
can  be  fup-  **  found  that  the  wife  was  dead,  and  that  the  fon  had  attained  his 
ported  either  "  age  of  24  years  ;  and  it  was  adjudged  that  he  had  the  fee  by 
by  principle  <»  jigfc^nt,  and  fo  aflets  ;  for  the  entail  with  the  remainders  over 
,ity.]  *'  not  being  to  arife  to  yl.  unlefs  he  died  before  24  ;  and  fo  that 

**  part  of  the  devife  being  become  void  by  his  attaining  24,  then  it 
**  refted  wholly  upon  the  firft  part,  which  being  a  devife  to  his 
**  fon  and  heir  apparent  in  fee,  is  void,  and  he  (hall  take  by  defcent, 
**  notv/ithflanding  fuch  devife.  And  he  could  not  have  an  eftate- 
"  tail  in  the  interim  till  he  attained  24,  and  then  to  have  the  fee 
*'  as  a  remainder,  becaufe  the  entail  was  only  to  arife  to  him  upon 
**  his  dying  before  24,  as  a  condition  precedent ;  fo  that  neither 
**  the  tail  nor  the  fee  could  veil  in  him  prefently,  by  force  of  the 
*'  devife  ;  but  it  was,  as  if  he  had  left  the  fee  to  defcend  to  him 
*'  and  his  heirs,  and  only  faid,  if  my  fon  die  without  iflue  before 
*'  24,  then  I  give  the  lands  to  my  wife  for  life,  and  after  to  C.  in 
*'  tail,  ^jffc.  which  is  a  good  executory  devife  upon  the  happening 
**  of  the  contingency,  and  the  fee,  in  the  mean  time,  defcends,  as  it 
"  would  have  done  if  there  had  been  no  will.  And  whether  by 
*'  the  words,  if  his  fon  died  luithout  iffiie  before  24,  an  eftate-tall 
*'  fliould  vefl  upon  fuch  death,  or,  that  they  fhould  be  only  the 
*'  terms  and  conditions  upon  which  the  executory  devife  was  to 
*'  take  place,  and  after  no  eftate  at  all,  feems  doubtful  \  though 
**  the  cafe  of  Gardiner  and  Sheldotty  after  mentioned,  feems  to  make 
*'  for  the  latter :  for,  if  he  died  before  24,  leaving  iflue,  and  that 
**  being  made  the  condition  upon  which  the  remainder  limited 
*^  after  were  to  arife,  could  be  no  condition  to  veft  an  entail  in 
**  himfelf,  becaufe  he  and  his  iflue,  that  is,  all  who  could  take  the 
"  entail,  were  to  be  dead  before  the  entail  could  veft,  and  then  it 
**  could  not  veft  for  want  of  perfons  to  take  it,  which  would  make 
But*;j^j«-  **  the  devife  idle  and  repugnant  as  to  that  part :  therefore,  thefe 
fra*  te  ^vords  feem  to  make  no  alteration  of  the  eftate  the  law  would  • 

'*  eaft  upon  the  fon  by  defcent,  but  to  be  wholly  relative  to  the 
*'  limitations  after,  as  the  modus  upon  which  they  were  to  take 
**  effect,  and  not  to  controul  the  operation  of  the  law  in  the  mean 
**  time,  in  giving  him  the  fee  by  defcent.     And  to  conftrue  the 
**  cafe  otherwife,  would  make  it  wholly  ufelcfs  to  the  purpofc  for 
*<  which  it  is  cited  by  my  Lord  Chancellour  Nottingham  in  the 
*<  Duke  of  Norfolk's  cafe  ;  for  there,  either  it  muft  create  an  entail 
<*  to  begin  when  all  the  iflue  who  were  to  enjoy  it  were  dead  ^  or, 
**  it  muft  make  an  entail  at  large  with  the  remainders  over  j  and 
**  then  there  is  no  great  myftery  in  the  cafe.     The  firft  is  impof- 
**  fible,  and  the  latter  it  cannot  be,  becaufe  it  is  confined  to  his 
**  dying  before  24 }  for,  if  he  furvives  that  age,  it  is  not  to  take 
**  place. 
Dyer,  330.        «*  One  feifed  of  lands  in  fee  by  his  will  in  writing,  devifes  Black» 
'^'oiiAbr'  *'  ^'^^^  *°  ^'  liis  daughter  and  her  heirs,  and  Whiteacre  to  his 
829.  (3).      "  daughter  B.  and  her  heirs,  and  if  (he  die  before  the  age  of  16 
Vaugh.a67.  **  years,  living  A.^  then  A.  (hall  have  Whiteacre  to  her  and  her 
ciache'$       4,  j^gjj.5    ^^^  -f^^  ^-g  having  no  iflue,  living  B.^  then  B>  ihall  have 
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*'  the  part  of  j4.  to  her  and  her  heirs  ;  and  if  both  die,  havnig  no 
**  iflue,  then  to  jf.  S.  and  his  heirs,  and  dies.  B.  attains  her  age 
•*  of  16  years, and  then  dies  without  iflue  in  the  life  oiA.  And  firft, 
**  it  was  held,  by  three  juftices  againll  Dyer,  that  the  daughters 
**  had  an  eftate-tail  upon  the  whole  will,  and  not  a  fee  determin- 
**  able  upon  a  contingency  fubfequent.  2d,  That  by  the  words, 
**  if  both  die  ivithout  ijfue,  no  crofs  remainders  in  tail  were  created 
«  by  implication,  but  that  upon  5.'s  death  without  iffiie  after  i6, 
**  J.  S.  (hould  have  her  part  prefently,  without  (laying  till  the 
*'  death  of  ^.  without  iflue. 

*'  A  copyholder  in  fee  furrenders  to  the  ufe  o£  B.  an  infant  and  Cre.  Jac 
**  his  heirs,  and  if  he  dies  or  marries  before  the  age  of  2 1  years,   57^- 
**  then  he  furrenders  to  the  ufe  of  C  and  his  heirs  ;  this  was  held  ^  Rqh"  ^**^ 
**  a  good  furrender  to  the   ufe  of  C    upon  fuch  contingency,  119. 137, 
**  though   B.  had  a  fee  befoFC,  becaufe  the  contingency  was  ^53- 
*•  to  happen  within  the  compafs  of  a  life,  or  upon  the  death  of  2RoiJ.*AteI 
**  one  then  in  being.     But  it  is  faid  by  Ro/kf  that  the  furrenderor  791-  7^4. 
**  died  before  the  contingency  happened,   in  which  cafe  the  ufe  Sympfouv. 
"  could  not  rife  to  C,  though  it  happened  after  ;  becaufe,  upon  Note— Se- 
**  the  happening  ot  the  contingency,  as  this  cafe  is,  the  furrender  verai  books 
"  is  to  operate  as  a  new  original  furrender  to  the  ufe  of  C,  and  ^^.^  ^^'.^  f^'f 
•*  this  cannot  be  when  the   perfon  who  fliould  make  it  is  dead  i„  ^.er.rre 
•*  before,  arty  more  than  attornment  after  the  death  of  the  grantor  p  «"■'.  »"* 
•*  (hall   avail    the  grantee  of   the  reverfion.     But,  if  he  had  fur-  ^^Jfl^'lf 
*'  rendered  to  the  ufe  of  his  will,  and  then  had,  by  his  will,  devifed  this  convey- 
**  fuch  eftates,   they  would  be  good;  becaufe  the  furrender  was  a^ceintbt: 
•*  made  to  fupply  and  ferve  all  the  contingencies  and  limitations  on"th'e  wa  t 
**  of  the  will,  anil  the  ufe  in  the  mean  time  vefted  in  the  fur-  of  a  perfoa 
"  renderor  and  his  heirs ;  whereas  the  furrender  in  the  other  '"  ''^.'"e  to 
**  cafe  would,   according  to  the    wording  of   fuch  inftrument,  j^aTeiT™' 
<*  oper?.te  double  as  to  original  furrenders.     ^iare.  [Mr.Fearne 

referring  to 
this  cafe  of  Sympfon  v.  Southern,  in  his  Effay  on  Remainders,  fays,  that  according  to  Croke  it 
was  refiilved,  that  the  furrender  to  the  ufe  of  C  wa?  void,  for  that  a  man  could  not  make  fuch  a 
tonditional  furrender  to  operate  infuturo.  On  the  other  hand,  Mr  Feaine  fays,  the  fame  cjfe,  as  reported 
by  Rolle,  is  cited  in  Lex  Cujiumar'ia  (tzi.)  as  an  authority,  that  fuch  future  ufes  are  good,  and  that  a 
fee  may  be  limited  on  i  fee,  upon  a  contiger.cy,  in  c -pyhold  eftates.  And  this,  he  fays,  tlie  cafe  in 
Rolle's  Abridgment  feems  to  leave  undecided  Bot,  ii?  adds,  in  Gilbert's  Tenures  (260,  261.)  it  is 
Clid,  that  fuch  a  reiolution  feems  not  to  be  grourijcd  on  fo  good  reafon,  as  the  contrary  refolution  in 
Croke  ;  for  the  u.e  upon  a  fjneader  of  a  copyhold  is  not  like  a  ufe  or  truft  at  common  law  :  but  he 
who  is  admitted  upon  a  furrendei,  is  admitud  to  the  legii  ^uflomory  eftate,  and  is  not  feifed  to  a  «/f ; 
therefore  ufes  upon  furrenders  are,  in  general,  governed  entirely  by  the  fame  rules,  as  conveyances  at  com- 
mon law,  in  which  fuch  limitat  ons  were  not  allowable  ;  and  chat  upon  this  principle  it  feems  a  tee  upon 
a  fee  in  cafe  of  a  furrender  of  copyhold  is  not  good,  any  more  than  in  a  coiveyance  at  common  law. 
But  the  above  opinion  o»  Gilbert  is,  fays  Mr  Fearne,  1  think,  excluded  by  decided  cafes ,  for  the  validity 
of  conditional  limitations  in  fu  rendes  of  copyholds,  appesrs  to  have  been  admitted  in  the  cafe  of  Stocker 
».  tuward^,  or  Edwards  v.  Hamm'mo  (z  Show,  398.  and  3  Lev.  132  where  the  fame  c.fe  feems  to  be 
Somewhat  ditferentU  reported.  Fearne'sC.  R.  57a  4th  eait.  and  W(/f  We'cock  v.  Hammond,  cite4 
injCo.zo.  b  B  i.'n  v.  Cawfen,  3Leon.  115.).  And  the  decifion  in  the  cafe  of  Sympfjn  v.  Southern 
may  be  referred  t'>  .he  poi  -t  of  the  habendum  after  the  death  of  the  furrenderor  being  vuid,  taking  that 
as  tht  condiihnjl  future  of  eratian,  which  was  denied  to  the  furrender.  And  in  the  cafe  of  Faulter  v. 
Cornhill,  Cro.  Eliz.  61  Beamond,  Juftice,  conceived  the  limitation  of  a  fee  upon  a  fee,  as  good  in 
furrenders  of  copyholds,  as  in  ules  of  land  upon  a  feoffment.  So,  fays  he,  in  the  cafe  of  a  furren- 
der of  copyholds,  to  the  intent  the  lord  fliould  admit  yf.,  whom  the  furrenderor  intended  to  marry, 
after  marriage ;  until  marriage  to  the  ufe  of  himfelf  and  his  heirs,  and  after  marriage  to  the  ufe  o( 
bimltif  and  yi.  in  tail ;  the  whole  court  of  C.  B.  held,  (Bentley  v.  Delamore,  1  Freem.  267,  268.  and 
W«  Caltb.  Reading,  31,  ja,  for  ^he  fone  point  j  aad  vide  Taylor  v,  Taylor,    i  Atk-  \.6().)  that  it 
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was  good  enouj'.  to  !'n  ita  remaip.der  upon  a  contingent  ft-e  in  copylioIJs ;  as  in  cafeof  morfgagss  of  copy- 
holfis  a  furreiider  in  future  is  good,  lor  the  freehold  reiruins  in  the  lord.  Thus  far  Mr.  Feariie ;  viJc 
Fearre's  C.  R.  «'ri6,  417,4.18 — Flut,  if  ue  carefully  examine  the  different  reporisof  tlie  cafe  of  Sympfnn 
V.  Southernj  and  the  other  authorities  to  which  Mr.  Fearne  refers,  it  v.  ill  be  found  perhaps  that  they  wili 
not  fupport  the  poljtion  they  are  brought  to  eftablifh,  and  tTiat  tl^e  above  dodlrine  of  our  author,  advanced 

in  his  Ter.uns,  remains  unimpeaci'.ed,  and  mull  be  admitted  to  be  found  law As  the  cafe  of  Sympfon 

V.  Southern  is  reported  by  RoUe  ( i  Ro.  Rep.  1C9.  137.  25;.)  judgment  is  faid  to  have  been  given  for  the 
party  who  claimed  the  ulterior  fee.  But  the  report  is  very  obfcure,  if  not  contradiftory  in  many  places. 
The  court  are  there  faid  to  have  been  of  opinion  with  Coke;  but  Coke's  argument,  both  in  Rolle  and 
Bulftrode,  ferms  incompatible  with  fuch  an  opinion.  In  Crake  (Cro.  Ja.  ■576.)  the  judgment  is  faid  to 
have  been  given  for  the  party  claiming  under  the  heir  at  law,  and  fo  it  is  faid  in  Godbolt  and  Bulftrodc 
(Godb.  264.  2  Bulftr.  272-).  In  Rolle's  Abridgment  it  is  fii ft:  noticed  with  z  dub\:atur  (z  Roll. 
Ahx.  791.  Ufes  (P.),  pi-  2.)  ;  and  afterwards,  when  it  is  mentioned  as  adjudged,  it  is  declared,  that  the 
ulterior  fee  never  a^ofe,  as  the  contingency  did  not  happen  in  the  life  of  the  furrenderor.  Id.  794.  (S,  3.), 
pi.  8.  In  Lex  Ciiftumaria  (120.  ch.  15.)  the  ulterior  limitation  is  faid  to  have  been  good  :  but  the  au- 
thor refts  himfelf  on  the  firft-ftatement  in  2  Rolle's  Abridgment  without  inferting  the  duhitatur.  In- 
deed, he  only  tranflates  from  that  of  Rolle,  and,  with  Rolle,  calls  the  ulterior  fie  a  remainder.  As 
therefore  it  is  only  in  Rolle's  Reports  that  the  judgment  of  the  court  is  faid  to  have  been  given  in  favour 
of  the  perfon  claiming  the  ulterior  fee  ;  and  as  Crokc,  Godboh,  Buljlrode,  and  even  Rolle  himfeif  in  an- 
other and  better-confidered  work,  declare  that  the  judgment  was  given  againft  him  ;  and  as  the  author 
of  Ltr  C.'//?.vCTana  is  no  authority  himfelf,  but  depends  only  upon  a  quotation  from  Rolle,  without  no- 
ticing the  duhitatur  inferted  by  that  writer  ;  this  cafe  of  Sympfon  v.  Soutliern  can  fu^ely  not  be  regarded 
as  efl:ablifhing  the  doftrine  that  a  fee  may  be  limited  upon  a  fee  ia  a  furrender  of  copyholds. To  pro- 
ceed then  to  an  examination  of  the  decided  cafes  mentioned  by  Mr.  Fearne  as  fupport'ng  that  doctrine. — 
Jn  the  cafe  of  Stocker  v.  Edwards,  as  reported  by  Shower,  a  condirional  limitation  was  faid  to  have  been  good 
in  a  furrender.  But,  if  the  cafe  of  Stocker  v.  Edwards  be  the  fame  with  that  of  Edwards  v.  Hammond  as 
lepnrted  by  Levinz,  and  Mr.  Fearne  feems  to  confiderit  fo,  it  is  indeed  "  fomewhat  differently  reported" 
ty  the  latter  writer.  In  Sboiv'er,  the  furrender  was  "  to  the  ufe  of  the  furrenderor  for  life,  and  after 
•*  to  the  ufe  of  John  his  youngeft  for),  and  the  heirs  of  his  body,  if  he  attained  the  age  of  18  years  j  and 
•'  if  he  died  be.f 're  he  attained  that  age  w'/^^.vf  tjjue  male,  then  to  his  right  heirs."  Whereas  in  Le- 
nii>!z,  the  limitcition  was  "  to  the  ufe  of  the  furrenderor  for  life,  and  af'tervi'ards  to  the  ufe  of  his  eldeft 
*'  fon  and  his  heirs,  if  he  lived  to  the  age  of  21  years  :  provided,  and  upon  condition,  that  if  he  died  be- 
*'  fore  ?.i,  that  then  it  fliould  remain  to  the  furrenderor  and  bis  heirs."  But,  what  puts  an  end  to  the 
application  of  the  cafe  in  Le-vinz  is,  that  in  that  cafe  the  furrender  was  to  tfje  ufe  of  a  luiU;  though  that 
important  circumllance  is  omitted  in  the  tranflation  of  Levinz.  The  words  in  the  original  are,  that  the 
copyholder  furrendered  a  fon  voluvt,  et  demj'e  al  ufe  luy  mejme  pur -vie,  et  aprcs  al  ufe  fon  eigne  ftx  et  fei 
heyres,  s'ii  mi-vra  al  age  de  21  ann^,  provided,  &c.  as  above.  The  cafe  of  Welcock  v.  Hammond,  cited 
by  Lord  Coke,  was  alfo  on  a  furrender  to  a  will,  as  was  »he  cafe  of  Brian  v.  Cawfen,  in  Leonard,  and  that 
cf  Tavlor  v.  Taylor  in  Atkins.  In  the  cafe  of  Paulter  v.  Cornhill,  indeed,  Beamond,  JufUce,  conceived 
a  fee  limited  upon  a  fee  by  a  furrender  to  be  good  enough  ;  for,  faid  he,  it  (hall  be  as  a  ufe  limited  upon  a 
feoffment,  and  thefe  ufes  rtiall  rife  out  of  the  firft  furrender.  But,  as  tc  the  point,  whether  a  fee  might 
fee  fo  limited  on  a  fee,  it  is  obfervablc,  that  we  are  informed  by  the  reporter,  that  "  the  court  fpake  not 
•'  much  tliereto,  but  willed  :o  have  it  fpecially  found."  The  cafe  of  Bentley  v.  Delamore,  in  Freeman, 
indeed,  fo  far  as  it  goes,  countenat:ces  the  doflrjne,  that  a  fee  may  be  limited  on  a  fee  by  furrender  :  but 
that  cafe  is  very  loofely  given ;  and  it  is  there  faid,  that  <«  a  furrender  in  futuro  is  good  j  and  the  mif- 
chief"  [here  feems  an  omillion  in  the  report]  "  for  the  freehold  remains  in  the  lord."  Now  the  vali- 
dity of  a  furrender  ;.r  futuro  has  aheady  been  Jeaicd  by  Mr.  Fearne  himfelf— The  only  authority  which 
Tf  mains  is  the  paflage  referred  to  in  Calthorpe  ;  and  that,  to  be  fure,  fupports  Mr.  f  earners  pofition. 
The  words  are  thef-' :  "  If  a  copyhold  be  furrendered  to  the  ufe  of  y.  5.  and  his  heirs,  until  he  ihall 
*'  marry  A.  G.,  and  after  the  faid  marriage,  then  to  the  ufe  of  them  two  in  tail  fpecial)  if  after  they 
•'  do  marry,  then  is  the  furrender  to  them  in  taih,  and  till  then,  to  him  in  fee." 

Upon  the  whole,  therefore,  we  find,  that  the  cafe  of  Sympfon  v.  Southern  militates  againft,  rather  than 
fapports  the  doiflritie,  that  a  fte  may  be  limited  upon  a  fee  of  copyholds  by  fyrrendcr ;  that  the  paffagc  in 
Lex  Cuflumaria  cannot  be  a  better  authority  than  the  book  it  refts  upon ;  and  in  truth,  that  the  extra^ 
it  gives,  is  not  faithfully  given,  as  it  delivers  that  i:/j/'.A./i'/)',  which  was  originally  accompanied  with  a 
duhitatur;  that  the -cafe  of  Stocker  v  Edwards,  in  Shower,  is  (haken  by  the  report  of  what  Mr.  Fearne 
himfelf  confiders  as  the  fame  cafe  in  Le-v'.nz  ;  and  that  the  cafe  in  LeTji/ix  was  on  a  fu-render  to  the  "f  cf 
u^wV/j  that  the  cafes  of  Welcock  v.  Hammond,  Brian  v.  Cawfen,  and  Taylor  v.  Taylor,  wtre  on  furren- 
der; to  will  alfo  ;  that  in  the  cafe  of  Paulter  v.  Cornhill,  the  opinion  of  Eeamond  was  not  acceded  to  by 
the  court,  but  was  itfetf  founded  upon  a  principle  which  has  been  repeatedly  denied,  n.imely,  that  the  li- 
inltition  fhould  be  confidcred  as  a  ufe  limited  on  a  feoffment.  1  Brownl.  127.  1  P.  Wms.  17.  I  Ld. 
Kaym.  627.  1  Vez.  257.  That  the  cafeof  Benfky  v  Delamore  is  very  loofely  g'Ven,  and  filled  with 
aSfurdity ;  that  if  it  aflerts  that  a  farrcndcr  in  futwo  i:  good,  it  mijht  eafily  admit  the  o  her  pofiiion  ; 
that  if  it  is  ciror.eous  in  the  one  inftance,  it  has  no  great  claim  to  authority  in  the  other  ;  that  the  dodtrinc 
therefore  refts  on  the  folirary  pafT.ipe  in  Cikhorpe :  ist  it  then  too  much  to  fay,  that  the  main  foundation* 
upon  which  Mr.  Fearne  has  profefTed  to  eftablifh  his  dodhine,  fail  him,  and  that  therct'ore,  notwith- 
ftanding  the  great  f.uthorlty  of  his  name,  we  Ihall  not  be  juftified  in  pfonouncinjj  that  a  fee  may  he  \\- 
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niited  on  a  fee  by  a  furrender  of  copyholds?  Bcfides,  a  furrender  of  copyliolJi  is  to  he  comlrued  as  3 
common  Idw  conveyance — If  then,  as  is  univcrfally  sclcnowledged,  a  fee  cannot  be  limiiej  on  a  fee  by  a 
common  law  conveyance;  it  follo.vs,  as  an  inevitable  confequence,  that  a  fee  cannjt  be  limited  on  a  fee 
by  a  furrender  ;  for  if  it  may,  then  a  furiender  is  not  to  be  confliued  as  a  common  law  conveyance - 
which  is  contrary  to  our  pofition.  j 

"  One  having  iffue,  ^.  his  only  daughter  and  heir,  by  will  de-  Cro.  jac. 
*•  vifes  lands  in  D.  to  her  and  her  hufband,   and  her  heirs,  upon  592- 
*'  condition,  that  they  (hould  alTure  lands  in  F.  to  his  executors,  2Rd'i.'Rep. 
"  and  their  heirs  to  perform  his  will;  and,  if  they  failed,  then  2. 8. 425. 
*'  he  deviled  the  faid  lands  in  D.  to  his  executors  and  their  heirs,  P^"  3i-.** 
*'  and    died.     It  was  adjudged  to  be  no  condition  ;  for  that,  by  Fui^eftTii 
*'  the  defcent  to  the  daughter,  being  heir,  it  would  be  deilroyed  :  "•  Steward, 
"  but  it  was  held  a  limitation,  or  executory  devife,  to  his  executors,  ^  Cro.  Eliz. 
"  in  cafe  the  aflurance  was  not  made;  and  that  they  might,  for  fame  cafe  by 
*'  breach   thereof,  enter  and  fell;    for  though  a  fee  cannot  be  the  name  of 
**  limited  upon   a  fee   abfolute,  yet  upon   a   fee  determinable  It  p'^g^j. 
**  may  ;  and,   in  this  cafe,   it  enures  as  a  new  original  devife  to  Sw'nb. 
"  take  efie£l,  when  the  firft  devifees  failed  to  make  the  aflur-  1=6. 123. 
"  ance. 

"  One  by  his  will  devifed  lands  to  his  mother  for  life,  and  after  Dyer,  127  a. 
"  her  death  to  his  brother  in  fee  ;  provided  that,  if  his  wife  (be-  '"">»''e'n« 
*'  Ing  then  enfient)  be  delivered  of  a  fon,  that  then  the  land 
*'  fhould  remain  to  him  in  fee,  and  dies.  The  fon  is  born  ;  and 
*'  it  was  held,  that  the  fee  of  the  brother  (hould  ceafe,  and  veft  in 
*'  the  fon,  by  way  of  executory  devife,  upon  the  happening  of  the 
"  contingency. 

*'  One  by  his  will  devifes  feveral  rent-charges  or  annuities  out  2R0II.  Abr. 
**  of  his  lands  to  his  younger  children  ;  and  devifes,  that,  if  his  793-  (*)• 
"  heir  paid  the  faid  annuities  to  his  children,  that  then  he  fliould  P"''fl°^  *'• 
**  have  the  faid  land  to  him  and  his  heirs ;    and  if  he  failed  of  3  Roll.  Rep. 
"  payment,  then  his  executors  fliould  have  the  lands  ;  and   if  219- 
"  they  failed  to  pay  them,  then  his  ciiildren  (hould  have  the  lands  Cr'^'iai  ' 
*'  to  them,  and  the  furvivor  of  them,  and  dies.     The  heir  makes  a  144..  Mefme 
'<  feoffment  in  fee  of  the  lands,  and  then  the  annuities  were  not  <^ikfermpr.e 
"  paid.     It  was  adjudged,   the   feofFmeiit  has  not  deftroyed  the  l^li°l-^^^^ 
*'  contingent  limitations,  but  that  for  non-payment  they  could  vefL 
*'  accordmg  to  the  will ;  and  there  a  difference  was  taken  between 
*'  contingent  remainders,  which  depend  upon  a  dire£l  limitation, 
**  and  are  to  perfons  unknown,  or  not  in  ejfe^  and  contingent  ufes, 
*'  or  devifes  to  perfons  in  eje,  and  known,  which  are  to  take  effefl 
**  upon  a  collateral  condition  or  ccntingeccy  -,  for  thefe  cannot  be 
'*  deftroyed  or  given  away  by  feolTment,  as  the  others  may ;  but 
"  the  land  is  charged   with  them  into  whofe  hands  foever  it 
**  comes. 

*'  One  devifed  lands  to  his  wife  till  his  fon  came  to  the  age  of  sRo'i.Rep. 
**  twenty-one  years,  and  then  that  his  faid  fon  (hould  have  the  ^97-  2'7' 
*'  lands  to  him  and  his  heirs  ;  and  if  he  died  without  ifTue  before  Bouiton  s" 
*'  his  faid  age,  then  his  daughter  (liould  have  the  faid  lands  to  her  cafe,  cited 
'*  heirs.      This  is  a  rood  contingent  or  executory  devife  to  the  t'^l^er^-port- 
*'  daugliter,  if  the  contingency  h.appcns ;  and,  in  riic  moan  time,  chanc^iiojr 
*'  the  fee  Usfcends  to  tiie  fon  anil  heir,  and  it  he  lives  tiil  twenty-  Kjero-^. 

"  one,  "^^7^^^- 
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*'  one,  though  he  after  die  without  iflue,  or  leave  iflue,  thougli 

**  he  die  before  twenty-one,  yet  the  daughter  is  not  to  have  the 

*'  lands  j  becaufe  he  is  to  die  without  iflue,  and  before  twenty- 

*'  one,  elfe  the  daughter  cannot  take. 

Swinb.  116.       **  One   having  iflue  three  fons,   A.^  B.y  and  C,  devifes   his 

*'  lands  to  his  fon  A.^  after  the  death  of  his  wife,  to  him  and  the 

«a.  If  the    "  heirs  of  his  body  lawfully  begotten,  in  fee-(imple;  and  if  he 

wife  has  an    «  ^\q  i^  xht  lifetime  of  his  wife,  that  then  his  fon  C.  ihould  be 

by'thhTm-^'  "  ^^s  heir,    and  dies.     A.  hath  iflue,  and  dies  in  the  lifetime  of 

plication  ?      *'  the  wife.     It  was  adjudged,  that  the  iflue  fliould  have  the  land 

fit  (houid     ts  after  the  death  of  the  wife,  and  not  C,  for  it  is  in  efFe£t  a  de- 

cieariy  '      *'  ^'^^  ^^  ^^^  ^^^^  ^°''  ^^^^>  remainder  to  A.  in  tail,  remainder  to 

bath.J  **  C.  in  fee,  upon  the  contingency  of  A.*s  dying  in  the  life  of  the 

**  wife,  and  does  not  abridge  the  efl:ate-tail  exprefsly  given  to  A, 

*'  by  his  dying  in  the  life  of  the  wife. 

Dyer,354.».       **  Cejltii  que  ufe^  I2  Ed.  t\.t  by  will  devifes  lands  to  B.  his  fon 

fl.  33.  «  and  his  heirs  for  ever,  provided,  that  if  he  die  without  iflue, 

**  living   his   executors,   that   the   land    (hould   be    fold    by   his 

**  executors,  and  dies ;  then  the  executors  die,  and  after,  the  de- 

*'  vifee  being  dead  likewife,  the  heir  of  his  body  brought  a  for- 

**  medon,  fuppofing  it  to  be  an  entail ;    the  tenant  pleads  ne  dona. 

'«  pas ;  and,   upon  iflue  joined,  the  court  was  of  opinion,  that  it 

*»  was  no  entail,  iffc. :  and  upon  this,  and  fome  of  the  foregoing 

'*  cafes,  was  the  following  judgment  given. 

Cro.  Jac.  "  One  having  iflue  three  fons,  A.y  B.,  and  C,  by  his  will  in 

590.  <c  writing  devifes  lands  to  B.^  his  fecond  fon,  and  his  heirs  for 

a  Roll.  Rep.  "  ever ;  and  if  B.  die  without  iflue,  living  A.y  then  A.  to  have 

Z16.  I  Roll.  «  thofe  lands  to  him  and  his  heirs  for  ever.     B.  enters,  and  fuf- 

Abr.  611.      ((  fgj.g  3  common  recovery  to  the  ufe  of  himfelf  and  his  heirs, 

P?(2).^^'     *'  and  then  devifes  thofe  lands  to  the  plaintiff^  and  his  heirs,  and 

2  Roll.  Rep.  (f  dies  without  iflue,  living  A.      It  was  adjudged,  firft,   that  B. 

426-  (c  }i3(i  a  fee-fimple  by  the  devife  to  him  and  his  heirs  for  ever; 

Pells  V.      '  *'  and  that  the  other  words  did  not  fo  correal  or  qualify  it,  as  to 

Brown.         «  make  it  an  eftate-tail,  not  being,  if  he  die  without  ijfue  generally^ 

4Mcd  coj.  tt  jj^j  upon  the  contingency  oi  his  dying  without  iflue,  living  A.; 

aLeon.  jii'.  *'  fo  that  if  he  furvived  ^.,  or  died  in  the  life   of  A.y  leaving 

**  iflTue,  A.  was  to  have  nothing  :  and  this  being  a  contingency  to 

«'  happen  within  the  compafs  of  lives  then  in  being,  though  the 

"  firft  devife  was  a  fee,  yet  the  limitation  over,  upon  fuch  con- 

"  tingency,  was  good,  and  not  within  the  danger  of  a  perpetuity ; 

«*  for  the  limitation  to  A.  is  not  a  remainder  dire<Slly,  which  can- 

<*  not  be  after  a  fee,  but  it  takes  elTedt  by  executory  devife,  and 

**  upon  determination  of  the  firft  eftate,  by  the  happening  of  the 

*'  contingency,  carries  over  the  land  to  the  other.     Secondly,  it 

«*  was  adjudged,  that  this,  being  a  mere  collateral  poflibility,  was 

*«  not  bound  by  the  recovery,  unlefs  he  to  whom  it  was  limited 

*'  had  been  party  by  way  of  voucher ;  for  it  had  no  exiftence  at 

**  all,  when  the  recovery  was  fufl"ered,  and  therefore  the  recom- 

**  pence  in  value  could  not  extend  to  it,  any  more  than  to  a  rc- 

"  mainder  limited  to  the  right  heirs  of  J^  S,  who  is  then  living ; 

"  for 
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•'  for  though  that  remainder  be  carved  out  of  the  eftate  of  the 
•'  donor  or  leflbr,  yet  it  cannot  then  veft  for  want  of  a  perfon 
**  capable  to  take  it :  or,  it  is  rather  to  be  refembled  to  an  eftate 
**  to  A.  and  his  heirs,  fo  long  as  B.  hath  heirs  of  his  body,  in 
«'  which  cafe  a  recovery  fufFered  by  A.  (hall  not  bar  the  poflibi- 
*'  hty  of  the  reverter  to  the  dcjior,  it  not  having  any  real  exifbence 
**  as  a  reverfion  or  a  remainder,  but  only  as  a  mere  poflibility; 
«'  and  therefore,  whoever  comes  into  the  land,  takes  it  fubje£l  to 
*'  fuch  poflibility,  which,  like  an  infeclion,  (licks  to  it,  and  can 
*'  no  ways  be  drawn  out  without  the  concurrence  of  him  who  is 
*<  to  have  the  benefit  thereof.  And  the  reafon  why  a  recovery 
*'  will  not  bar  thefe  contingent  interefts  is,  becaufe  the  recovery 
<*  will  not  bar  any  perfons  but  fuch  as  are  in  being  to  make  de- 
'*  fence,  becaufe  fuch  perfons  are  prefumed  to  call  in  the  war- 
**  ranty,  and  to  receive  a  recom pence  from  the  warrantor. 

**  So,  where  a  man  devifed  to  A.  for  life,  remainder  to  B.  and  his  Dyer,  4.  in 
**  heirs,  and  if  5.  die  without  heirs,  then  to ^.  and  his  heirs;  it  is  faid  raargin. 
"  to  be  ruled  by  Flemings  Ch.J.  tiiat  if  B,  die  without  heirs,  A.  fliall 
"  have  the  land.     But  this  cafe  feems  to  be  no  law,  and  is  contra- 
♦*  didled  by  another  cafe  which  was  ftronger,  and  yet  adjudged 
*'  otherwife,  where  one  devifed  lands  to  A.  and  his  heirs,  and  if  he 
*'  died  before  21  years  of  age,  then  he  devifed  the  faid  lands  to  B. 
**  and  died.      A.  entered,  and  hath  iflue  a  daughter,  and  died  be- 
**  fore  twenty-one.     It  was   adjudged,  that  the  daughter  Ihould 
*'  have   the    land.     So,  where  one  limited   an  eftate  to  a  man 
*'  and  his  heirs,  and  if  he  died  without  heirs  in  the  life  of  J.  S., 
"  then  to  y.  D.  and  his  heirs  ;    this  was  held  a  void  limitation,  3  Chan.Caf. 
*'  though  it  was  brought  within  the  compafs  of  a  life  in  being :  ^*- 
**  and  that  the  lord  fhould  have  it  by  efcheat,  per  Northy  Ch.  J.; 
**  for  in  this  laft   cafe  it  was  a  direcfi;  limitation  after  a  fee,   and 
**  was  not  to  abridge  the  fee  at  all,  but  only  a  provifion,  that  if 
*'  the  fee   were  out   in   fuch    a  time,   another  fhould  have    the 
**  land,  which  would  elude  the  ftatute   of  quia  etnptores.  Sec.  and 
•'  defeat  the  lords  paramount  of  their  feignories,  and   fo  for  the 
•*  firft  cafe,   which  is  a  dire£l  perpetuity.     But  for  the  fecond 
*'  cafe,  it  feems  now  to  be  law,  and  is  within  the  reafon  of  other 
**  cafes,  where  fuch  executory  limitations  in  wills  have  been  al» 
"  lowed  good  :  therefore,  where  one  devifed  lands  to  his  wife  for 
**  life,  remainder  to  his  fon  and  his  heirs  ;  and  if  he  died  before 
**  his  age  of  twenty-one  years,  then  to  remain  to  J.  S.  in  fee  *,  Cro.  Eily. 
**  the  fon  entered,   levied  a  fine,  and  died  before  twenty-one;  it  l^^J^^^^ 
**  was  adjudged,  that   J.  S.  ihould  have  the  land ;  becaufe,  fay  Snowbair. 
*'  the  honks,  it  was  a  plain  limitaiion. 

"  But,   wiiere  one  devifed  lands  to  his  fon  and  heir,  and  if  he  i  Sid.  148. 
*<  died  before  !iis  age  of  twenty-one  years  and  without  iflue  of  his  cdiinion^v. 
*'  body  then  living,  then  to  remain  over;  he  furvived  twenty-one  Wiight. 
«  years,  and  then  fold  the  land,  and  died  ;  it  was  adjudged  a  good  Cro.  jac. 
*'  fale,  becaufe   he  had  the  fee  prefently ;  for  the  eflate-tail  was  y^^^^^JoiJ^* 
"  limited  to  commence  upon  a  contingency  fubfequcnt,  which  did  p.jg.  ^^5  ] 
<*  not  happen. 

"  One 
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**  One  having  iflue  four  fons,  tlevifes  lands  to  B.  (one  of  the/n) 
"  and  his  heirs  for  ever  •,  and  if  he  dies  within  the  age  of  twenty- 
"  one  years,  or  witliout  iflue,  that  then  the  land  fliall  be  equally 
"  divided  between  his  three  other  fons  :  B.  hath  iflue,  the  defend- 
"  ant  C,  and  dies  within  age  j  the  three  fons  enter,  and  let  to 
**  the  plaintiff^.  It  was  adjudged  -^er  totam  ctiriamy  that  this  re- 
"  mainder,  upon  the  contingency  of  his  dying  before  the  age  of 
*'  twenty-one  years,  was  utterly  void,  having  before  given  him  a 
"  fee-rimple  ;  and  then  it  is,  as  if  the  limitation  were  Angle,  that 
*'  if  he  died  without  iflue,  which  explains  the  former  limitation 
"  to  him  and  his  heirs,  and  fhews  what  heirs  the  tefl:ator  meant, 
"  and  fo  makes  it  an  entail.  And  two  juftices  held,  that  if  the 
**  remainder  might  begin  upon  the  firfl:  limitation,  yet,  by 
*'  the  words  and  intent  of  the  devifor,  this  cannot  begin  till  the 
•'  other  part  of  the  limitation  be  alfo  performed,  viz.  that  he  die 
*'  without  ifliie  ;  and  that  or  {hall  be  taken  for  and ;  for  the  words 
**  being  if  he  died  without  ijfue,  or  died  within  age,  then,  &c.  This 
*'  word  then  fhews  the  beginning  of  the  remainder,  viz.  that  it 
*'  flriall  be,  when  he  dies  without  iflue,  and  not  before  ;  and  fo  all 
"  one,  whether  it  be  taken  as  a  copulative  or  a  disjun<flive.  But 
*'  this  cafe  feems  not  law  now  •,  for  by  the  other  cafes  it  appears, 
**  that  in  cafe  of  a  will  fuch  limitation,  even  upon  the  firfl  part,  is 
"  good  by  way  of  executory  devife.  And  there  is  a  cafe  cited  in 
"  Rclle  which  feems  to  be  the  fame  cafe,  and  is  reported  only 
"  upon  the  firft  part  of  the  disjun£live;  and  adjudged  good,  not 
'*  as  a  condition,  but  as  an  executory  devife.  And  as  to  the  other 
"  part  of  the  disjunctive,  it  is  not  taken  notice  of,  becaufe  on  the 
*'  making  an  entail,  there  could  be  no  queflion  of  the  remainder. 
"  And  another  cafe  of  one  Oclie,  9  £liz.  is  there  cited,  where 
"  a  man  devifed  lands  to  his  grandchild  and  his  heirs,  with  a 
*'  provifo,  that  if  he  died  before  payment  of  fuch  a  fum,  or  be- 
**  fere  he  came  to  the  age  of  thirty  years,  that  then  another  fhould 
*'  have  the  lands  ;  and  adjudged,  th-at  upon  the  happening  of  the 
*'  contingency,  the  other  fhould  have  the  land. 

"  One  having  ifl'iie  two  fons,  B.  and  C,  by  divers  venters,  de- 
"  vifes  Blackacre  to  B.  and  his  heirs,  and  Whiteacre  to  C.  and 
"  his  heirs,  provided  that  if  either  of  his  faid  fons  die  before 
"  marriage,  or  twentv-one,  and  without  iflue, then  he  gives  his  faid 
*'  lands,  fo  given,  to  fuch  fon  who  fliall  fo  die  before  marriage,  or 
**  before  twenty-one,  and  without  iflue,  to  fuch  of  his  faid  two 
"  fons  as  fliall  furvive  the  other,  and  dies ;  B.  marries,  and  hath 
"  ifTue  a  daughter,  and  dies  ;  and  after  C.  attains  his  full  age, 
**  and  dies,  without  ifliie,  before  marriage.  In  this  cafe  it  was  ad- 
"  judged,  that  B.  and  C.  had  no  eflate-tail,  but  a  fee  determin- 
*'  able  upon  the  contingency  of  death  before  marriage  at  any 
**  time,  or  after  marriage,  and  before  twenty-one,  and  without 
*<  iffuej  fo  that  if  they  were  married  under  age,  or  attained  full 
*«  age,  though  not  married,  or  had  iflue  upon  marriage  at  any 
**  time,  the  limitation  over  was  not  to  take  place,  and  then  to 
•*  the  furvivor  for  life  only. 

6  **  One. 
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"  One  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  and  his  i  Roll.  Rep. 
*'  heirs,  and  when  J.  S.  pays  fuch  a  fum  of  money,  then  to  the   '37- 
''  ufe  of  him  and  his  heirs;  or,  when  he  marries  fuch  a  woman,  \2t-R^V' 
"  or,  when  he  comes  to  full  age,   then  to  tiie  ufe  of  him  in  fee.  fell's  cafe. 
**  This  was  adjudged  a  good  remr.inder  in  fee  upon  the  happen- 
*'  ing  of  the  contingency,  though  in  the  mean  time  the  feoffor 
**  had  the  whole  fee  fimple  in  him  ;  or  rather,  this  takes  effe£l 
"  by  way  of  fpringing  ufe,  as  appears  in  the  cafe  of  Lloyd  and 
**  Careiu  hereafter  mentioned. 

"  One  devifed  lands  to  his  eldeft  fon  in  tail,  remainder  to  his  Uo.  pl.201 
*'  youngefl:  fon  in  tail,  remainder  to  his  daughter  in  tail,  and  if 
"  they  all  died  without  ifliie,  that  the  land  fhould  be  fold  by  his 
**  executors.  The  eldeft  died  without  ilTue ;  then  the  youngefl 
*'  entered,  and  fuffered  a  common  recovery,  and  died  without  iflue  j 
**  and  the  daughter  likewife  died  without  iffue.  It  was  held  clear- 
**  ly,  that  the  executors  were  barred,  and  could  not  make  fale  ac- 
"  cording  to  the  will ;  for  this  was  only  a  plain  limitation  or  power 
"  to  them  to  fell  after  the  former  eftates  tail  fpcnt,  and  no  con- 
*'  tingency  or  executory  deviic ;  and  therefore  was  fubjeft  to  be 
"  barred  as  other  remainders  expeclant  upon  eflates  tail  are. 

'*  One  devifed  Innds  to  J.  for  life,  and  if  he  died  without  iiTue,  9H.  6.  74. 
"  then  B.  fliould  have  the  lands.     la  this  cafe,  A.  hath  but  an  f'^^""- 
**  eftate  for  life  by  exprefs  words,  and  therefore  fhall  have  no  pa'^m.V^' 
**  greater  efbate  by  implication  againft  the  exprefs  words  ;  but 
**  thofe  words,  if  he  die  luithout  ijfiie,   are  only  a  condition,   upon 
**  the  happening  or  not  happening  whereof  the  remainder  to  B.  is 
*'  to  veft  or  not  veil ;  and,  being  ufcd  only  for  that  purpofe,  feem 
**  to  be  confined  to  his  having  no  iffue  at  the  time  of  his  death  j 
*'  and  then  in  the  mean  time  the  fee  defcends  to  the  heir  at  law. 

*'  So,  where  one  devifed  lands  to  his  brother  B.^  and  if  he  died.  Mo.  pi. 930. 
*'  having  no  fon,  that  the  land  fliould  remain  to  C.  for  life  j  and  ^''i  ''T^er  v. 
**  if  he  died  without  ilTue,  having  no  fon,  that  it  fhould  remain  ^°^\nh  °^[z 
*f  to  the  right  heirs  of  the  devifor  :  by  this  will,  B.  hath  an  eftate-  113. 
"  tail,  and  C.  only  for  life,  or  at  moft  but  to  him  and  the  heirs  '^'^''-Abr. 
<'  female  of  his  body.     And  the  words,  having  no  fon ^  are  a  kind  4Moj'2c8. 
**  of  condition   precedent,  upon  the  fulfilling  or  failing  whereof 
*'  the  remainder  limited  to  his  own  right  heirs  is  to  take  effect  by 
*'  the  will ;   for,  if  he  had  a  fon,   he  cannot  die  without   iffue  ; 
*'  and  therefore  it  muft  be  intended  fuch  iffue  as  he  may  die  with- 
*«  out,  though  he  hath  a  fon,  viz.  iffue  female  ;  and  if  the  words, 
«'  having  710  fon ^  make  the  contingency,  the  other  words,  if  he  die 
<*  ivithoiit  ijjite,  may  well  create  an  entail  female ;  fince  there  is 
*«  no  devife  exprefsly  for  life,  as  in  the  other  cafe,   but  only  by  g,^""','^'''- 
"  conPtrudlion  of  law.      And  if  the  words,  die  luithcut  i£ue,  be  Th^.w^ 
"  not  fo  conftrued,  they  are  ufelefs  and  idle.     But  one  book  fays,  jsai'o  laid 
«  that  the  fon  hath  an  eftate  tail  to  the  heirs  male  of  his  body.  ^/J^°"''' 
**  But  quare  of  this. 

"  Copyhold  land  is  furrendered  to  the  ufe  of  J.  and  i?.,  and  Crf>.  Car. 
«<  of  the  longer  liver  of  them,  and  for  want  of  ilTue  of  B.  of  his  3^6 
"  body  lawfully  begotten,  to  remain  to  C:  adjudged,  that  B.  had  I'^^J.  (■;).  ^' 
*'  but  an  eftate  for  Ufe  by  the  words  of  the  lurrender,  and  then  Vautn.26r. 
Vol.  V.  3  E  "he 
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Seagood  v.     "  Kc  fliall  not  have  a  greater  eftate  by  implication  in  a  furrender 

Hone.  i'~tdc  «  or  Conveyance,  though  in  a  will  it  would,  perhaps,  be  other- 

Na'iTi"   '        "  wife;  therefore  the  words,  fof  lutint  of  i^i/e,  are  the  condition 

1  Brownl.      *'  upon  which  the  remainder  to  C.  is  to  arife  or  not  arife.     And  fo 

'^7  *'  it  is,  if  a  leafe  be  made  to  A.  for  life,  and  if  he  die  without 

Cro.  Jac.  "  One  devifes  lands  to  his  fon  A.  and  his  heirs,  and  devifes 

^V  *'  other  lands  to  his  fon  B.   and  his  heirs,  and  that  the  furvivor 

Ccviey.  ^'    "  o^  them  fliall  be  heir  to  the  other,  if  either  of  them  die  with- 

[Feaine,       "  out  ifiuc.     Tiiis  makcs  an  eltate  tail,   and  not  a  fee  determin- 

^r^'sri     "  ''^^^  upon  their  refpeftive  deaths  without  iiTue  •,  becaufe  fuch 

'"■■■'     "  trying  without  iflue  is  not  confined  to  any  time.     And  though 

"  it  was  objefled  that  thefe  words  are  ufelefs,  becaufe  if  one  died 

.**  without  ifTue,  the  other  would  be  his  heir  of  courfe,  and  then 

"  the  fee  given  by  the  firfl:  words  fliould  Hand,   yet  it  was  ad- 

*'  judged  ?/2f////)77i,  becaufe  «o«  con/Iaty   but  that   he  "might  have 

"  other  children  wlio  might  be  heirs  to  them.     Note  ;  the  book 

*'  fays  the  other  children  by  other  venters.     But  quare  of  that, 

**  for  they  could  not  be  heirs  to  them. 

Ci-rf.  Jac.  "  One  having  a  wife,  a  fon,  and  three  daughters,  devifes  lands 

*'i',.  T,       "  to  the  fon  after  the  death  of  the  wife,  and  if  the  three  dautih- 

1  Roll.  Rep.     ,,  r       .•  ,  -r  ,      1         r  ,    ,    .       ,       .  ,  , '^ 

30S.  436.  tc^s  lurvive  the  wife,  and  the  ion,  and  nis  ncirs,  then  to  them 

5  i3u!A.i92.  "  for  their  lives.     This  is  a  good  remainder  to  the  daughters, 

Webb  V.        tj  jjj^j  ^j^g  fp,^  jj^j.].^  ^^^  ^^   eftate  tail  ;  for  if  he  fliould  have   a 

cro.CaV.sS.  **  fcCj  then  the  remainder  would  be  void  and  idle,  for  they  can- 

Swinb.  ]i2.  <«  not  furvive  him  and  his  heirs,  unlefs  it  be  meant  heirs  of  his 

C     a  /^'^     "  body,  for  they  themfelves  would  be  his  heirs,  and  confequently 

Yelvertonv.  *'  Cannot  furvive  themfelves ;  therefore  it  mull  be,  fuch  heirs  as 

Richardfon,    <<  they  may  furvive,  that  is,  heirs  of  his  body,  which   in  a  will 

3  fre"^but^    "  gives  him  an  eilate  tail  by  implication.     So,  if  a  man  hath  iOue 

Vaugh  270.  **  two  fons,  and  devifes  to  the  youngeft  and  his  heirs,  and  if  he 

holds  with     ««  die  without  heirs,  to  the  eldeft  in  fee  ;  this  makes  an  eftate  tail 

lI!„uJ'^       "  hi   the   voun^eft,   becaufe  otherwifc  the  remainder  would  be 

opinion.  .  ■*  '^  . 

2  Roil.  Rep.  *'  void,  the  eldeft  being  heir  to  him.  And  the  diverfity  is,  when 
4-v  "  fuch  remainder  is  limited  to  him  v^'ho  will  be  heir,  there,  by 
j2o"  ''^'*  "  ^  necefiary  implication,  by  the  word  heirs  in  the  firft  part  of 

*'  the  devife  muft  be  meant  heirs  of  his  body,  and  where  fuch  devife 

"  is  over  to  a  ftranger,  which,  carries  no  fuch  necefl'ary  implica- 

"  tion  in  the  iirft  part  of  the  devife,  it  makes  the  remainder  void 

**  and  againft  law. 

jBulft  195.  «<  If  an  alien  be  made  denizen,  and  lands  be  given  to  him  and 

I  Roll.  Rep.  <i  ]yjg  }^ejj.g^  remainder  over  to  another  ;   or  to  a  baftard  and  his 

**  heirs,  with  fuch  remainder  over ;  thefe  are  good  remainders, 

**  and  the  denizen  or  baftard  have  only  an  eftate  tail  to  them  and 

**  the  heirs  of  their  body,  becaufe  they  can  have  no  other  heirs 

"  inheritable. 

Cro.  Ellz.  "  One  having  iflue  two  fons  B.  and  C,  and  two  daughters, 

rlhivvin  V.     *'  devifes  lands  to  C.  in  tail,  if  he  fhould  live  to  his  age  of  twenty- 

Wifereaa.      "  four  years,  upon  condition  that  he  fliould  pay  100/-  to  his  two 

[Owen,n2.  «  daughters  ;  and  if  C.  died  without  lieirs,  then  if  B.  did  not  pay 

Ccui'drb.       '*  ^^  ^"^^  \Qol.  that  it  fhould  remain  to  his  daughters  and  their 

**  heirs. 
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*'  heirs.     And  whether  this  was  a  condition  for  breach  whereof  15*.  pi.  90. 

*'  the  heirs  fliould  enter,  or  a  limitation,  that  for  non-payment  --^'J 

'*  would  carry  the  lands  to  the  daughters,  was  the  queilion  ? 

*'  And  it  was  adjudged  a  condition,    and  that  for  breach  thereof 

"  B.  the  heir  (hould  enter.     But  this  judgment  being  in  C,  B. 

*'  was  after  rc\:erfed  in  error  in  B.  i?.,  as  appears  in  Rolley  where 

**  the  cafe  is   put  fomevvhat  different ;  for  there,  after  the  de- 

"  vife   to  C.   &c.    it  goes   on,  and  if  C.  dies  before  twentyfour^   i  RolI.Abr, 

*'  (not  faying  without  heirs,  which,  in  this  cafe,  would  give  him  4ii>pi«5» 

**  an  entail,  the  limitation  over  being  to  B.  his  brother,  v^ho  would 

*'  be  his  heir  for  want  of  ifTue,)  then  I  will  that  B.  my  fon  and  heir 

*'  Jhall  have  the  f aid  lands  to  him  and  his  heirSy  he  paying  as  Cfljculd 

"   have  done  ,-  and  if  C.  and  B.  do  not  pay^  then  to  the  daughters.  Sec. 

"  it  was  held,  that  for  non-payment  by  C,  B.  (hould  be  in  by 

*'  limitation,  and  not  by  the  condition,  for  then  it  would  defeat 

**  the  portions  to  the  daughters,  and  the  future  devife  to  them 

**  too,  and  therefore  the  judgment  which  was  given  was  re- 

"  verfed. 

"  Copyholder  furrenders  to  the  ufe  of  /^.  and  his  heirs,  upon  Cro.  Elizi 
*'  condition  to  pay  100/.  to  B.,   and  if  he  fails,  that  it  fliall  be  ^^i- 
*'  to  the  ufe  of  B. :  if  this  was  a  good  limitation  to  B.  fo  as  there  cornhiiu* 
**  fhould  be  a  fee  upon  a  fee,  was  the  queftion  ?     And  Beaumcnd  Videjupra» 
*'  thought,  that  it  was  good  enough,  and  {hould  be  as  a  ufe  limited 
**  upon  a  feoffment ;  fo.  thefe  executory  ufes  arife  out  of  the  firft 
**  furrender,   and  executory  ufes  may  carry  a  fee  after  a  fee  as 
*'  well  as  executory  devifes. 

"  j1.  feifed  of  lands  in  London,  where  by  cuflom  they  may  de-  Cro.  Car. 
*'  vife  in  mortmain,  erects  an  alms-houfe,  ^V.,  and  tlien  devifes  575- 
**  the  faid  lands  to  fix  perfons  and  their  heirs  and  afligns,   upon  Mayor  and 
*•  condition  and  to  the  intent  to  pay  out  of  the  iflues  and  profits  Commoa- 
*'  thereof  certain  annual  fums  to  the  poor  there,  isfc. ;  and  if  any  a'^y  of  ^on- 
"  part  of  the  faid  purpofes  remain  unperformed,  then  he  devifes  Alfred. 
*'  the  faid  lands  to  B.  and  the  heirs  male  of  his  body,  upon  con-  [Vide  ^ 
"  dition  and  to  the  intent  to  perform  ail  the  faid  trufts ;  and  if  he  ^^  r"^'^   , 
"  fails  for  two  months,   then  he  devifes  the  faid  lands   to  the  ^thedit.j  * 
**  mayor  and  commonalty  of  London  upon  the  fam.e  conditions ; 
.*«  and  if  they  fail,  that  then  his  heir  fliould  enter  and  perform 
«'  the  fame  ;  and  dies.     The  devifees  enter,  and  for  breach  of  the 
"  condition,  the  heir  enters,  and  then  one  C.  enters,  and  gets  a 
"  bargain  and  fale  from  the  firft  devifees  of  their  parts,  and  levies 
*'  a  fine  with  proclamations,  and  long  after,  the  mayor  and  com- 
*<  monalty  having  notice  of  the  will,  entered,  upon  whom  C.  re- 
*♦  entered,  l^c. ;  and  the  court  held  clearly  that,  admitting  thefe  li- 
«'  mitations  good,  they  were  barred  by  the  fine  and  proclamations  } 
*<  but  they  inclined,  the  mayor,  ^r.  could  take  nothing  by  the 
«'  will,  the  devife  to  B.  being  but  a  polhbility  ;  and  if  the  devife  3  >;fcd.  29. 
*'  over  to  the  mayor,  iSfc.  fhould  be  good,  it  would  be  a  poiFibility 
*«  upon  a  poffibility,  which  the  law  will  not  allow.     But  quare, 
**  if  there  were  twenty  pcffibilities  one  after  another,  yet,  if  they 
'«  were  limited  to  take  efFecl  within  the  compafs  of  lives  then  in 
'*  being,  or  a  reafonable  time  after,  if  tliey  miglit  not  be  allow- 
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<*  cd,  fince  then  there  could  be  no  inconvenience  urged  there- 
"  from,  which  is  the  great  argument  upon  which  they  have  been 
"  condemned. 

«<  One  having  iflue  two  fons,  yi.  and  5.,  by  his  will  devifes 
"  Blachacre  to  C.  his  wife  for  life,  and  after  her  death  to  B.  and 
**  his  heirs  in  fee,  under  the  conditions  after  declared,  and  de- 
**  vifes  Whiteacre  likewife  to  his  faid  wife  for  life,  and  after  her 
<*  death  to  /?.  and  his  heirs  under  the  condition  after  limited  ; 
*'  and  if  C.  his  wife  died  before  the  legacies  p?iid,  then  he  willed 
**  that  they  ihould  be  paid  by  A.  and  B.  out  of  the  lands  given 
<*  them,  and  if  either  of  my  fons  die  before  they  enter,  or  before  the 
'*  legacies  paid,  then  I  will  that  the  longer  liver  flo all  enjoy  both  parts 
**  to  him  and  his  heirs  ;  and  if  both  die  before  they  enter ^  then  my 
•*  executors f  or  one  of  them,  to  take  the  profits  till  they  be  paid.  A 
•«  year  after  the  teftator  dies,  C  enters.  A.  by  deed  releafes  to 
**  B.  all  his  right,  ^c.  with  warranty  ;  B.  devifes  Blnckacre  to  D. 
**  his  wife,  and  dies  in  the  life  of  C,  and  before  the  legacies 
«<  paid;  then  C.  dies,  and  A.  enters  into  Blachacre ;  and  if  this 
**  entry  was  lawful,  was  the  queftion  ?  One  point  was,  if  this 
**  limitation  of  a  fee  after  a  fee  were  good  \  and  Pell  and  Broiun^s 
**  cafe  was  cited  to  fliew  that  it  was,  and  that  it  fhould  operate 
**  as  a  future  executory  devife  ;  as,  when  one  devifes,  that  if 
*'  his  fon  and  heir  die  before  marriage,  or  tv/enty-oiie,  that  then 
<*  J.  5.  (liall  have  the  land,  this  is  good  as  an  executory  devife. 
**  But  this  point  was  not  adjudged  ;  becaufe  they  all  agreed,  that 
**  be  it  a  condition  or  not,  the  releafe  of  A.  has  difcharged  it^  as 
**  in  Lampetfs  cafe,  and  that  this  ivas  nvithout  queflion  an  interejl 
"  in  A.,  though  not  executed  ;  and  this  releafe  with  warranty 
*'  barrs  A.  And  the  devife  of  Blackacre  to  B.  is  upon  condition, 
«'  and  this  defcending  upon  A.  is  without  queftion  barred  by  his 
*'  releafe.  Note  -,  thefe  limitations  feem  to  be  all  good  for  the 
«*  reafons  mentioned  in  the  preceding  cafe  :  but  qmzre. 

**  One  having  three  fons.  A.,  B.^  and  C,  and  being  feifed  of 
*'  copyhold  lands  which  he  had  furrendered  to  the  ufe  of  his  will, 
"  devifes  Blackacre  to  A..^  Whiteacre  to  B.^  and  Gree nacre  to  C, 
'*  and  if  the  faid  A. f  B,,  or  C.  live  till  they  be  of  laivfiil  oge^  and  have 
*■*  iffue  of  their  bodies  lawfully  begotten,  then  I  give  the  faid  pretriifes 
**  to  them  and  their  heirs  in  manner  aforcfaid,  to  give  and  fell  at  their 
**  pleafure  ;  but,  if  it  fortune  one  of  them  to  die  without  iffue  of  his 
**  body  lawfulh  begotten,  then  I  will  that  the  other  brother  or  brothers 
*'  have  all  the  faid  premifs  in  manner  nforefaid ;  and  if  it  fortune  the 
**  third  to  die  without  iffue  in  the  like  manner,  then  I  will  that  the  faid 
**  premifes  be  fold  by  my  executors,  and  the  money  given  to  the  poor. 
**  The  teftator  dies  :  J.,  B.,  and  C.  are  admitted  to  their  parts  : 
"  A.  attains  full  age,  and  hath  iiTue  :  A.  furrenders  his  part  of 
'*  the  whole  to  the  ufe  of -S.  and  his  heirs,  who  is  admitted  accord- 
*'  ingly :  B,  attains  full  age  :  then  A.  dies,  and  B.  dies  without 
**  ilVue.  It  was  adjudged,  that  no  eftate  tail  was  created  by  his 
*'  will,  but  the  fee  fimple  vefted  and  fettled  in  them  when  they 
*<  came  to  their  lawful  age  and  had  iflue  ;  and  that  the  words, 
<*  if  they  live  tilly  &c.  are  words  of  condition,  and  no  implication 
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<*  to  make  an  eitate  tail,  and  then  the  difpofition  over  upon  fuch 
«'  condition,  tsi'c.  viz.  if  i/je  third  died  ivithoiit  ijpie .  is  void,  being 
*'  not  coniiiied  to  any  time  certain  ;  and  therefore  as  to  C.'s  part, 
*'  he  dying  within  age,  and  without  iffuc,  this  came  to  A.  and  B.  ,• 
*'  then  A.  living  to  full  age  and  having  ifllie,  his  furrender  of 
*<  Blackacre  and  the  moiety  of  Greenacre  to  B.  was  good  j  and 
"  when  B.  after  died  without  ifllie,  though  of  full  age,  yet,  as 
**  to  his  own  part,  which  was  Whiteacre  and  the  moiety  of  Grcen~ 
"  acre^  this  belonged  to  the  heir  at  law  of  the  devifor  (the  ex- 
"  ecutors  who  ftiould  fell  being  dead  before).  But,  as  to  Black- 
"  acre  and  the  other  moiety  of  Grccaacre,  thefe  belonged  to  the 
"  heirs  of  B.^  as  being  A.'s  part,  who  lived  to  twenty-one,  and 
"  had  iffue,  and  therefore  had  the  fee,  and  by  his  furrender  to 
'*  the  ufe  of  B.  made  B.  a  good  title  thereto,  which  belonged  to 
"  his  own  heirs,  and  not  to  the  heirs  of  the  devifor. 

*'  One  having  three  fons,  A.^  B.^  and  C,  and  alfo  three  daugh-  Cro.  Ellz. 
"  ters,   and  being  feifed  of  Blackacre.   Whiteacre^   and  Greemcre,  *97- 
«  devifes  all  to  his  wife  for  life,  and  after  her  death  that  Blach-  Bacon  v!^^* 
"   acre  be  to  A.,   Whiteacre  to  B.y  and  Greenacre  to  C. ;  and  if  Hill. 
"  one  or  two  of  his  fons  die,  that  then  his  or  their  parts  fhould 
**  be  to  the  furvivors  ;  and  devifes  to  his  three  daughters  lo/.  each, 
**  to  be  paid  out  of  his  lands  by  every  of  his  fons,  as  foon  as  they 
*'  (liould  enter  their  parts,  after  the  death  of  the  mother,  provided 
**  that  if  it  frtiuie  any  of  my  faid  fons  to  marry  and  have  ijjue  before 
*•  he  enters  his  part^  then  I  luilly  that  his  part  Jh all  remain  to  the  heir 
*'  of  his  body  and  not  to  remain  to  his  other  brothers  as  aforefaid. 
**  The  teflator  dies ;  then  the  wife  dies,  and  the  fons  enter,  and 
*'  after  B.   dies   having   ifiue   tlie  defendant ;  and   then  A.  dies 
'*  having  ifTue  the  plaintiff.     It  was  adjudged  for  the  plaintiffs, 
*'  for  the  hrll  words  gave  them  but  an  eltate  for  life,  and  the 
"  lait  claufe  gives  no  eftate  tail,  unlefs  they  had  iflue  and  died 
*'  before  entry,  which  is  a  condition  precedent  to  the  veiling  of 
*'  the  tail;  and  though  lo/.  a  piece  be  devifed  to  be  paid  out  of  Supra. 
**  their  parts  j  yet  that  fliall  not  enlarge  their  eftates  by  impli- 
**  cation,  a^ainlt  the  exprefs  words. 

*'  A.  feifed  of  lands   in  fee,  having  a  brother  named  B.,  who  zKeb.  1S9. 
**  had  iflue  C.  and  D.  his  funs,   and  E.  his  daughter,  by  will  de-  '92;  261. 
**  vifes  to  B.  his  brother,  if  he  were  living  at  the  time  of  his  de-  Hicojcks*, 
•'  ceafe,  and  his  heirs ;  and  if  C.  were  living  at  the  time  of  his 
*<  death,  and  B.  then  dead,  then  he  devifes  to  C.  and  his  heirs; 
"  and  after  devifes  to  D.  in  the  fame  form ;  and  if  no  iflue  male 
"  be  left  from  B,^  and  that  E.  daugliter  of  B.  furvive,  and  outlive 
*'  B.,  C,  and  D.y  and  it  fhould  happen  flie  only  fhould  be  alive  at 
''  the  time  of  his  death,  then  he  gave  to  her  and  her  heirs  ;  and  if 
*<   B.,  C,  D.,  and  E.  die,fo  as  tio  iffue  remain  to  B.,  then  I  will  that 
"  F.   [a  f  ranger) pall  inherit   as  aforefaid^  be  it  that  it  happen  my 
**  faid  brother  B.   to  die  ivithcut  iffue ^  either  before  my  death,  or  at 
**  any  time  after;  and  dies.    B.  furvived  him,  then  C.  died,  leaving 
'*  iflue  two  daughters,  the  plaintiffs,  and  after  B.  died,  and  if  D. 
**  or  the  daughters  of  C  fliould  have  the  land  was  the  queftion  ^ 

2  E  3  !'  '^"^ 


796  Eemainticr  anu  Bci3crQon» 

**  and  the  better  opinion  feems  for  the  daughters  •,  for  when  it 
"  was  devifed  to  B.  and  his  heirs,  if  he  were  Uving  at  the  time  of 
**  the  death  of  ^.  the  devifor,  and  he  was  fo  living,  though  thefe 
*'  words  give  him  a  fee  upon  the  happening  of  the  contingency, 
"  viz.  his  furviving  ^.,  and  fo  to  the  others ;  yet,  by  the  words 
*'  after,  if  B.,  C,  D.,  and  E.  die  without  iffue,  cither  before  his 
*'  death  or  after,  generally,  wthout  confining  fuch  dying  without 
**  iflue  to  any  time  certain,  thefe  words,  in  a  will,  plainly  fhew 
"  what  heirs  of  B.y  and  fo  of  the  reft,  the  teftator  meant,  viz.  the 
*'  ifTue  of  their  bodies  generally,  and  fo  make  an  eftate  in  tail 
<*  general  to  B.;  and,  by  confequence,  it  muft  go  to  the  daugh- 
**  ters  of  C,  his  fon  and  heir,  before  it  can  go  to  D.  or  JE.,  the 
*'  youngeft  fon  and  daughter  of  B.,  or  to  F.     And  the  words,  if 
*'  fio  ijfue  male  he  left  o/*  13  ,  do  not  give  an  eftate  in  tail  male  fo 
•*  as  to  go  to/).,  the  youngeft  fon,  upon  the  death  of  C  with- 
«'  out  iflue  male  of  5.,  and  to  be  fulfilled    in  the  life  of  A.   the 
*'  teftator  before  the  devife  to  any  of  them  can  take  effect ;  and, 
«  by  confequence,  cannot  operate  to  qualify  any  eftate   before 
*'  given,  becaufe  no  eftate  is  before  given  that  can  take  place  till 
<'  after  the  death  of  A.  the  teftator,  though  they  operate  to  make 
**  the  vefting  of  the  remainder  to  E.  contingent,  and  to  take  only 
*'  upon  failure  of  ilTue  mvde  of  B.  in  the  lile  of  A.  the  teftator  ; 
**  and  then  the  firft  devife  to  B.  and  his  heirs,  if  he  be  living  at 
*'  the  time  of  the  death  of  A,  can  be  reftrained  and  qualified 
**  only  by  the  laft  claufe,  which  gives  it  to  K.  in  cafe  jB.,  C,  £)., 
**  and  E.  die,  fo  as  no  ilTlie  be  left  of  B.^  he  it  that  B.  die  withsut 
*'  iJfue,  either  before  or  after,  which  words  give  an  eftate  in  tail  ge- 
■"  neral  to  B.  by  implication,  and,  by  confequence,  the  daughters 
<*  of  his  eldeft  fon  are  to  be  preferred,  and  D.  and  E.  can  only 
*'  come  in  after  either,  by  virtue  of  the  limitation  made  to  them 
"  immediately,  or  as  the  next  branch  of  the  ilFue  of  the  body  of 
*'  B.      And  if  it  had  not  been  for  the  laft  claufe,  which  goverris 
*'  and  goes  through  ail  the  preceding  limitations,  then,  by  the  firft 
*'  claufe,  which  gives  it  to  B.  and  his  heirs,  if  he  were  living  at 
*'  the   death  of  J.^  the  whole  fee  would  have  vefted  in  B.  upon 
*'  the  happening  of  that  contingency,  and,  by  confequence,  all 
*'  the  limitations  after  which  were  to  arife,  but  upon  failure  of 
**  the  firft,  would  have  been  prevented  and  deftroyed  i  and  it  is, 
*'  in  effedl:,  no  more  now  than  a  devife  to  B.  and  his  heirs,  if 
**  he  furvive  the  teftator ;  and  if  he  die  without  iffue,   either  in 
*'  the  life  of  the  teftator  or  after   his  death,  theJi  to  /*".,  Sec, 
*•  which  is  a  plain  entail,  and  the  remainders  are  a!l  good,  for  all 
'*  the  contingency  that  is  in  the  cafe  is  precedent  to  the  vefting  of 
*'  any  eftate  at  all;  and  had  it  not  been  for  the  laft  words,  be  it 
**  that  B.  die  without  ijftie,  tlie  limitation   over  to  F.  had  been 
*'  totally  void,  and   which-foever  of  the  devifees  had  been  living 
*'  on  y^.'s  death  had  taken  "the  whole  fee.     And  if  the  words,  if 
"  no  male  ijfiie  be  left  of  B.,  ftiould  create  an  eftate  in  tail  male  to 
**  B.^  then  the  words  after,   he  it  that  it  happen  B.  to  die  nuiih- 
**  9ut  ijfuej  either  bfore  or  after  m^  deaih^  would  not  enlarge  tlie 
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**  ediatc  in  tail    male  before  given,   and  make  it   an  eftate  in  Dyer,  171, 

"  tail  general  to  give  it  by  way  of  remainder  to  the  iflue  female  f'''°-  '3- 

"  of  B.,  as  has  been  adjudged ;  and  fo  the  iilue  female  would  be  J^^l'-'^^*™'* 
*'  quite  excluded,  which  would  be  againft  the  intent  of  the  vrill, 
"  which   was,  that  F.  (hould  not  take  till  the  failure  of   ifiuc 
«  of  B. 

*'  A.^  feifed  in  fee,  makes  a  feoffment  in  fee  to  the  ufe  of  him-  Hutt.  118. 

*'  felf  for  life,  remainder  to  the  fedlees  for  80  years,  if  B.^  and  tapper  v. 

"  C.   his  wife  fo  long  live,  and  if  (1.  furvive  B.,  then  to  the  ule  E?ri"ofOcf- 

*'  of  C.  for  life,  and  after  lier  death  to  the  ufe  of  the  firil  fon  of  by'sciie. 

"  B.  and  C.  in  tail;    and  for  default  of  fuch  iiTue,  to  the  ufe  of  [^o,  uwas 

*'  D.  and  E.  and  the  heirs  of  their  bodies,  remainder  to  the  right  c!  j^in^the 

*'  heirs  of  A.;  then  A.  dies,  and  C.  dies,  leaving  a  fon,  vv-ho  dies  wico/vvcaie 

"  without  iiTue,  and  thereupon  /.).  and  E.  enter  and  make  a  leale  y:,^?%'' 

*'  to  the  plaintiff,   upon  whom  the  defendant,  as  fon  and  heir  of  o/.Uhatif 

**  A.^   enters:  and  if  the  remainder  in  tail  to  the  firfl:  fon  of  B.  a  feoffmejit 

*'  and  C,  and  the  remainder  to  D.  and  E.  were  executed,  or  were  ''^"'^^^  ^f* 

*'  contingent  upon  the  eUate  for  life  to  C.  was  the  quellion  ?  and  a.  101^99 

**  adjudged,  that   they  were  executed   and   not  contingent  ;  for  )cars,  ifhe 

"  though  the  eilate  for  life  to  C.   was  contingent,  viz.  if  fhe  fur-  ,^^'^'  fo  'ong 

*  o        '  live,  and 

**  vived  her  hufband  ;  yet  this  fhall  not  hinder  the  vefting  of  the  after  his 
"  remainders  limited  after,  but  they  fhall  take  place  in  the  perfons  deaih  to  the 
**  in  ejfe ;  and  when  that  contingency  happens,  they,  being  limited  fgf  ty,^  jjj^lj 
*'  by  way  of  ufe,  {l:iall  open  to  let  in  the  contingent  remainder  to  not'becon- 
*'  the  wife.    And  a  cafe  is  there  cited  of  the  Earl  oi  Derby,  where  t'nsent,  but 
*'  a  feoffment  was  made  to  the  ufe  of  A.  in  tail,  remainder  to  the  Lciumed 
*'  feoffees  for  eighty  years,  if  B.  fo  long  live  5  and  after  his  de-  his  life  wil 
*'  -ceafe,  to  the  ufe  of  C.  and  the  heirs  male  of  his  body,  remain-  "''^  excicd 
*'  der  to  the  ufe  of  D.,  and  adjudged,  that  the  remainders  veiled  bat^ihat'it 
"   prefently,  and  that  the  poffibility  of  i?.'s  outliving  the  eighty  lu.i  been 
**  years,  and  fo  there  would  be  no  particular  eflate  to  fupport  ^''^erwife,  if 
*'  the  remainders,   which   are  not  to   take  effect  till  his  deatli,  n-,a'je  but  far 
**  that  yet  this  poffibility  would  not  make  the  remainders  con-  21  years.— 
"  tingent.     3uare  of  thefe  cafes.  '" -^  '^''"'  "^ 

o  ^^  this   ric.lure 

in  Chancery,  (Beverley  v.  Eever'.ey,  a  Vern.  i  -jr.)  where  A.  dcvifed  lands  to  B.  his  e'deR  fon,  for  the 
teim  of  60  ytars,  if  he  fliould  I'o  long  live,  and  froKi  and  after  his  deccafe  to  his  grandfon  D.  (li>n  of  >he 
fiid  5.)  in  \.i\\.  B.  and  D-  fuftered  a  recovery  ;  aa  objedlion  w.is  talien  to  n\<t  recovery,  for  that  the 
devifc  to  B.  being  only  for  60  yeais  if  he  (hould  fa  long  live,  and  after  his  dcceafe  to  £>.,  the  freeholtj 
during  the  life  of  5.  was  in  abeyance.  It  was  argued  that  tlie  limitation  of  the  e  iate-tall  was  good,  ex- 
pettaiiC  on  the  term  of  60  vears  j  and  Lord  Dciby's  cafe  was  cited,  as  in  point,  that  the  devife  ovir,  from 
and  immedi;-.tely  after  the  deceaCe  of  By  oui;hc  to  be  intended  of  iiis  dying  within  the  term;  which  was 
highly  prefumable,  B.  being  then  upwards  of  40  jears  of  ag?.  But  the  court  faid,  it  v/ould  be  hard  to 
inikf  fuch  conlhudion  on  tj;e  vords  of  the  will,  as  to  lay,  where  land  is  limited  to  a  man  for  60  years, 
if  he  fliail  fo  long  live,  and  from  and  aft-r  his  dc..^af<^  to  another,  that  it  muft  be  meant  from  and  after 
his  deceafe  ivhh'm  the  term-,  for  fuppofe  he  tut-lived  the  tejm,  fliould  the  renuinderman  toke  in  the 
lifetime  of  the  firft  devifee?  That  would  be  a  conftrui^ion  contrary  to  the  words  ^iil  inten;ioa  of  il>? 
teiUtor.     Vide  Fearne's  C.  R.  24.  4ih  edit.] 

*<  A.^  feifed  in  fee,  having  iffue  two  fons,  B.  and  C.,  devifes  lands  4  Med  255. , 
«'  to  B.  for  fifty  years,   if  he  fliould  fo  long  live,  and  after  the  ^^^J^;;f^^ 
*'  determination  thereof,  then  to  the  heirs  male  of  the  body  of 
"  B.s  and  for  want  of  fuch  iffue  to  C,   in  tail,  remainder  to  his 
«'  own  right  heirs,  and  dies :  B.   enters,  and  fuffers  a  common 
««  recovery,  to  Uie  ufe  of  himfelf  for  life,  and  to  the  heirs  male 
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**  of  his  body,  remainder  to  the  defendant  and  his  heirs,  and  then 
"  dies  without   iflue  :    C.   enters,  and  if  B.    had    an    ei'lite-tail 
**  was  the  queflion  ?   for  then  the  recovery  barred  that,  and  the 
*«  remainder  to  C     It  was  argued  for  C,   that  B.  had  no  eflate- 
*'  tail ',  for,  firft,  he  having  but  an  efi'ate  for  years,  this  cannot  fo 
*•  clofe  with  the   remainder  to  the  heirs  male  of  his  body  as  to 
"  make  an  eftate-tail  in  himfelf.     Secondly,  lie  fliall  not  have  an 
"  eftate  for  life  by  implicatioii  to  make  out   fuch  an  entail,  be- 
*'  caufe  he  hath  an  eftate  but  for  years  by  t->:prtfs  limitation  ;  and 
**  without  an  apparent  intent  of  the  teftator,  no  other  eftate  fhall 
4  Leon.  21.   **  be  raifed  by  implication.     I'hirdly,  this  cannot  be  good  by  w.iy 
"  of  remainder  to  the  heirs  male  of  his  body,  becaufe  this  would 
<*  be  a  contingent  remainder  of   the   freehold  and    inheritance, 
*'  which  an  eftate  for  years  is  not  fufTicient  to   fupport.     There- 
"  fore,  Fourthly,  this  is  an  executory  devife  to  the  heirs  male  of 
**  the  body  of  B.;  as  if  one  covenant  to  ftand  feifcd  for  twenty 
*'  years,  remainder  to  the  heirs  of  the  body  of  the  covenancor, 
*'  this  is  an  executory  remainder,  and  not  to  be  barred  by   a 
•*  common   recovery.      For  the    defendant   it  was    urged,    thiit 
*'  fuch  conftru<Stion  ought  to  be   raacte,   that  all  the  will   may 
"  take  efFe£t ;  and  it  is  a  known  rule  in  law,  that  it  fhall  never 
*'  be  conftroed  an  executory  devife,  if  it  v.'ill  admit  of  any  other 
*'  conftrudlion  ;  and  therefore  this   {]r.>ll  be  conftrued  an  eftate- 
"  tail  in  B.  and  an  eftate  for  life,  raifed  by  implication  to  him 
**  by  reafon  of  the  words,  for  ivaiit  of  fuch  iffue,  which  of  them- 
*'  felves   make  an  eftate-tail  in  a   will.     And  tliere  is  no  dif- 
**  ferencc,  whether  thofe  words  follow  an  eftate  for  life  or  years, 
*'  if  the  limitation  be  to  the  heirs.     And  now  i?.,  bein^r  heir  at 
**  law,  fo  much  of  the  old  inheritable  eftate  ftiall  arife  to  him  by 
**  implication  as  may  make  him  tenant  for  life,  and  then  he  hath 
•'  an  eftate-tail  executed  in  him;   and  to  conftrue  it  an  executory 
"  devife  would  be  to  introduce  a  perpetuity  above  the  power  of 
*'  a  common  recovery  to  dock  ;  and  the  court  held — This  could 
**  not  be  good  as  an  executory   devife,   for  then  the  limitation 
*'  over  would  be  void  ;  [quaere  of  this  reafon  ;)  therefore  it  muft  be 
*'  a  contingent  remainder,   and  then  it  is  void,  becaufe  the  eftate 
'^  for  years  is  not  fufhcient  to  fupport  it.     Note  j  then  it  follows, 
**  that  afterwards  judgment  was  given   for  the  plaintiff,  viz.  C, 
*'  which  proves,  that  they  held  it  no  eftate-tail  in   B.  ,•   for  then, 
*'  by  the  recovery,  that  and  the  remainder  to  C.  would  have  been 
*'  barred,  and,  by  confequence.  It  would  have  been  adjudged  for 
"  the  defendant  who  claimed  under  the  recovery.    Secondly,  this 
*'  proves,    that  it  was  held  an  executory  devife,    if  the  reafon 
**  there  given  be   good,   that  then  the  remainder  over  would  be 
•'  void;  which  I  fhould  tliink  is  a  non  feqintur ;  for  if  it  were  an 
**  executory  devife  to  the  heirs  male  of  the  body  of  J?.,  yet  it 
"  would  only  give  them  an  eflate-tail,  which  will  bear  a  remainder 
*•  over  ;  but,  being  a  contingent  remainder,  and  B.  having  only 
*'  an  eftate  for  years,  the  recovery  was  a  forfeiture  of  ^B.'s  eftate 
•*  for  years,  whereof  C,  who  was  next  in  remainder,  for  want  of 
••  iflue  male  of  i?.,  may  at  any  time  take  advantage  by  entry. 
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*'  The  laft  cafe  I  fhall  here  mention,  to  fhew  how  far  a  llmlta-  Cafes  in 
**  tion  after  a  fee  has  been  carried,  was,  in  (hort,  but  thus  :  A.  '^^'^'"'"ent, 
**  and  i?.,  two  fifters,  feifed  of  lands  in  fee  for  4000/.  paid  A.  by  Lloyd  and 
**  C;  and  in  confideration  of  a  marriage  intended,  and  after-  otharsv. 
*'  wards  had  between  B.  and  C.  by  leafe  and  releafe,  convey  all  ^"^"'• 
*•  their  lands  to  the  ufe  of  B.  and  C.  for  their  lives,  remainder  to 
"  their  firft  and  other  fons  in  tail  male  fuccefRvely,  remainder  to 
*'  the  daugliters  of  B.  and  C.  in  tall,  remainder  to  the  right  heirs 
"  of  C,  provided  that,  If  there  be  no  iffue  between  B.  and  C. 
*'  living  at  the  death  of  the  furvivor  of  them,  and  that  the  heirs 
**  of  B.  (hould,  within  twelve  months  after  the  death  of  B.  and 
*^  C,  dying  without  iflue  as  aforefaid,  pay  to  the  heirs  or  afligns 
*'  of  C.  4000/.,  then  the  remainder  in  fee  fo  limited  to  C.  and 
*'  his  heirs  fhould  ceafe,  and  that  then  the  premifes  (hould  remain 
"  to  the  right  heirs  of  B.  for  ever.  Afterwards  B.  and  C,  for 
*'  extinguifhing  any  other  right  or  title  which  B.  or  her  heirs  then 
**  had,  or  after  might  have,  by  any  fettlement,  provifo,  ^c.  on 
"  payment  of  4000  /.  or  otherwife  to  the  heirs  of  C.  levy  a  fine 
*'  of  the  faid  lands  to  the  ufe  of  C.  and  his  heirs,  and  dire£t  the 
*'  truftees  of  the  firft  fettlement  to  convey  accordingly  :  then  C, 
"  devifes  the  faid  lands  to  D.  his  brother,  fubject  to  his  debts, 
•'  which  were  near  5000/.,  and  after  B.  and  C  die  without  illue, 
**  and  A..y  the  filler  and  heir  of  5.,  brings  a  bill  in  Chancery 
*'  againft  Z).,  the  brother  and  heir  of  C,  and  againft  the  truf- 
*'  tees,  to  have  the  conveyance  of  tlie  lands,  on  payment  of 
**  4000/.,  purfuant  to  the  provifo.  And  this  bill  being  difmifled, 
*'  an  appeal  was  brought  in  parliament,  and  for  the  defendant  or 
*'  refpondent  it  was  infifted,  that  the  provifo  was  void,  the  fee 
*'  being  before  limited  to  C  and  his  heirs,  and  fo  not  capable  of 
**  a  further  limitation,  unlefs  to  happen  in  the  life  of  one  or  more 
**  perfons  in  being  at  the  time  of  the  fettlement,  which  is  the 
"  furtheft  the  judges  have  ever  gone  in  allowing  contingent  limit- 
*'  ations  upon  a  fee  :  and  if  they  fnould  be  extended  to  contin- 
**  gencies  to  happen  within  twelve  months  after  the  death  of  one 
*'  or  more  perfon  or  perfons  in  being,  they  may  as  well  be  ex- 
•*  tended  to  contingencies  to  happen  within  icoo  years,  and  fo  all 
**  the  inconveniencies  of  a  perpetuity  will  be  let  in,  and  the 
*'  owner  of  the  fee  fimple,  thus  clogged,  will  be  no  more 
**  capable  of  providing  for  the  neceffities  and  accidents  of  his 
**  family,  than  a  bare  tenant  for  life.  Secondly,  if  this  limita- 
*'  tion  were  good,  then  the  eflate  limited  to  the  heirs  of  B. 
"  were  virtually  In  her,  and  her  Jieirs  muil  claim  by  defcent 
**  from  her  and  not  as  purchafers ;  and  then  that  eflate  is  barred 
*'  by  the  fine,  the  defign  of  limiting  fuch  power  to  the  heirs  not 
"  being  to  exclude  the  anceftor ;  but  becaufe  the  power  could 
*'  not,  in  Its  nature,  be  executed  till  after  the  death  of  the  ancef- 
*'  tor.  It  being  to  take  efFedl  upon  a  contingency  that  was  not  to 
"  happen  till  after  that  time,  and  that,  by  this  means,  C.  would 
*'  not  only  have  no  portion  with  B.,  but  D.,  his  brother,  would 
**  lofe  all  the  money  he  paid  for  the  debts  of  C,  which  were 
**  charged  on  the  faid  lands.     For  the  appellants  it  was  urged, 

*'  that 
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"  that  the  provifo  was  not  void,  that  it  was  within  the  reafon  of 
the  contingent  limitations  allowed  in  the  Duke  of  Norfolk's 
cafe,  where  it  is  fald,  that  future  interefts,  fpringing  trufts,  or 
trufts  executory,  and  remaindefs  that  are  to  arife  upon  contin- 
gencies, are  quite  out  of  the  rule  and  reafons  of  perpetui- 
ties, if  they  are  not  of  remote  confideratiori,  but  fuch  as  will 
fpcedily  wear  out :  that  though  there  can  be  no  remainders  li- 
mited after  a  fee  fimple,  yet  there  may  a  contuigent  fee  (imple 
"  arife  out  of  the  firflfce  :  that  the  nlthnum  quod  fit  of  a  fee  upon 
<'  a  fee  is  not  yet  plainly  determined  •,  that  there  could  not,  in  any 
<'  reafon,  be  any  difference  between  a  contingency  to  happen  dur- 
'*  ing  a  life  or  lives  in  being,  and  within  one  year  after,  the  reafon 
«  of  allowing  them  to  be  good,  if  confined  to  lives  in  being,  or 
**  upon  their  extintlion,  was  becaufe  no  inconvenience  could  fol- 
«'  low ;  and  the  fame  rule  will  hold  to  a  year  after :  and  that  the 
<«  true  rule  to  fet  bounds  to  them  is  when  they  prove  inconve- 
*^  nient,  and  not  otherwife :  that  this  fettlement  was  made  by 
**  good  advice.  Secondly,  that  the  fine  could  not  bar  the  benefit  of 
*«  this  provifo,  becaufe  the  fame  never  was  nor  could  be  in  B, 
"  who  levied  It;  and  the  decree  of  difmifiion  was  reverfed. 
*'  Note;  Mr. -Poc/^>',  who  argued  this  cafe,  added  alfo  this  reafon, 
**  that  if  the  provifo  had  been,  that  if  B.  die  without  iHue  living 
*'  at  the  death  of  the  furvivor  of  them,  then  if  the  heirs  of  7i. 
*'  do,  upon  the  death  of  fuch  furvivor  without  iflue,  pay  1000/.  to 
<*  the  heirs  of  C,  then,  lufc;  this,  you  agree,  had  been  good,  but 
*'  being  extended  to  a  year  after,  it  is  otherwife,  and  may  as  well 
*'  be  4000  years  after :  to  this  he  faid,  if  the  provifo  had  been 
*'  fo  worded,  it  would  have  been  impoffible  to  have  been  pcr- 
*«  formed ;  for  then  the  heirs  of  B,^  who  could  not  be  known  till 
*'  her  death  would  have  been  obliged  to  have  carried  always 
"  4000  /.  about  them  ready  to  pay,  and  to  have  the  heirs  of  C\, 
•*  who  likewife  could  not  be  known  till  his  death,  always  ready 
*'  to  receive  it  upon  the  inftant  of  the  death  of  the  furvivor. 
**  And  it  might  happen,  that  neither  the  one  who  was  ready  to 
'*  pay  it,  not  the  other  who  was  ready  to  receive  it,  might  be 
**  heirs  of  B,  and  C,  and  furely  when  the  heirs  of  neither  could 
*'  be  known  till  their  deaths,  twelve  months  was  but  a  reafon- 
*'  able  time  to  procure  and  pay  fo  great  a  fum  as  4000  /.  Which 
**  argument  fliews,  that  the  limitation  of  a  fee  after  a  fee  upon  a 
"  contingency,  to  happen  within  one  or  more  life  or  lives  in  being, 
*'  or  upon  their  deaths,  being  allowed  to  be  good,  may  be  ex- 
**  tended  further,  when,  as  the  limitation  may  happen  to  be,  it 
*«  would  be  inconvenient,  and  impoflible  to  be  performed  within 
**  fuch  a  time  ;  and  that  inconvenience  is  to  be  the  only  bound  to 
«*  thefe  limitations.  But  here  it  is  fo  far  from  being  inconvenient, 
"  that  it  would  be  Inconvenient  and  impoflible  to  be  performeii 
«'  otherwife. 
J  Lev.  ^,^%.  *<  Hufband  feifed  of  lands  to  the  ufe  of  himfelf  and  his  wife, 
isid.  i5>  «  and  the  heirs  of  the  hulband,  by  will  devifes  thus:  The  lands 
fKcb!  ^''7'  "  '"^^^ch  are  h.'s  for  life,  I  dcvife  them  to  the  heirs  of  the  body  of  tny 
^c.  Snow  "  IV  fe^  if  they  pall  bsQfthe  agt^  of  14  yeaxi  at  her  death*  The  de- 
V.  Cutler.  i«  vifor 
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"  vifor  dies  without  iflue :  the  wife  hath  iffue  by  a  fecond  huf- 
*'  band  :  then  fhe  and  her  hufband  fufFer  a  common  recovery  j  and 
*'  then  the  wife  dies,  the  iffue  being  about  14  years  of  age.  And 
"  two  queftions  are  made  :  ift,  If  this  devife  to  the  heirs  of  the 
*'  body  of  the  wife  was  good  ?  And  in  this  cafe  the  court  was 
**  divided ;  for  by  two  juftices  this  is  void,  being  a  prefent  devife 
**  to  the  heirs  of  the  body  of  the  wife,  who  being  aUve  could  not 
**  have  heirs  :  and  fo  it  is,  as  if  a  devife  were  to  the  heirs  of  J.  S. 
**  who  is  living,  which  is  clearly  void :  And  though  J.  S.  had  an 
"  eftate  for  life,  as  the  wife  had  here,  yet  the  devife  would  not 
**  be  good,  becaufe  it  is  not  by  way  of  a  remainder,  but  is  a 
"  diflincl  prefent  devife.  And  it  was  I'aid,  that  this  was  a  con- 
*^  tingency  upon  a  contingency,  viz.  If  the  wife  fhould  have  heirs 
**  of  her  body,  and  alfo  if  they  fliould  be  14  years  of  age  at  her 
*'  death  ;  and  therefore  not  to  he  allowed.  But  it  was  held  by 
*'  two  other  juftices,  (and,  as  it  feems,  it  is  the  better  opinion,)  that 
"  the  devife  was  good  as  an  executory  devife.  They  agreed  to  the 
"  cafe  of  the  devife  to  the  heirs  of  J.  S.  though  he  had  an  ellate 
**  for  life,  becaufe  intended  a  prefent  devife  without  other  words  : 
**  but,  when  the  intent  appears,  that  it  fliall  take  effedl  infi/turo, 
"  it  is  otherwife.  And  here  the  devifor  recites,  that  :he  lands 
'*  were  his  wife's  for  her  life,  and  therefore  he  did  not  inteiid  the 
**  devife  to  take  effedl  till  after  her  death  ;  as,  when  lands  arc  de- 
**  vifed  to  yl.  after  the  death  of  B.,  or  to  the  heir  of  J^.  S.  which 
**  fhall  be  born,  thefe  are  good  executory  devifes,  and  the  land 
*'  fhall  defcend  in  the  mean  time  to  the  heirs  at  law  of  the  de- 
"  vifor.  So,  a  devife  to  a  perfon  that  fhall  marry  his  daughter,  ^c. 
"  And  in  cafe  of  executory  devifes,  it  is  not  neceffary  there  fhould 
**  be  a  devifee  in  ejp  at  the  death  of  the  teftator ;  and  the  contin- 
**  g«Jncy  is  frequent  and  ordinary,  and  confined  to  one  life,  and 
**  fo  not  within  the  danger  of  a  perpetuity,  as  it  would  be,  if  it 
**  were  after  fuch  a  one's  death  witliout  iffue.  And  all  the  court 
*'  held  clearly,  that  if  the  devife  were  good  at  all,  it  mult  be  as 
**  an  executory  devife,  and  not  as  a  remainder  j  for  though  the 
**  wife  hath  an  eftate  for  life,  yet  this  is  a  new  original  devife,  to 
'*  take  effect  after  her  death,  and  not  as  a  remainder  joined  to  her 
**  eftate.  Alfo,  as  to  the  fecond  point  all  held,  that  if  this  was 
*'  an  executory  devife,  it  was  not  barred  by  the  common  recovery, 
*•  according  to  Pe//  and  Broivn's  cafe  j  for  it  hath  no  exiftence  at 
**  all  till  the  contingency  happens,  and  therefore  there  can  be  no 
"  recompence  in  value  i  for  a  valuation  cannot  be  put  upon  that 
**  which  is  not. 

"  Huft)and  feifed  of  lands  in  fee,  in  right  of  his  wife,  he  and  4  Mod.  153. 
"  his  wife  by  indenture  covenant  to  levy  a  fine  to  the  ufe  of  the  ^^'j:^ '" 
«'  heirs  of  the  hufband  upon  the  body  of  the  wife  to  be  gotten,  ,04.'^'^avi» 
*'  remainder  to  the  right  heirs  of  the  hufband  :  the  fine  is  levied  v.  Speed. 
*'  accordingly,  and  after  they  have  iffue  a  fon,  who  died  without  [,^^''"5^ 
**  iffue  in  the  life  of  the  baron  and  feme;  and  then  the  feme  428.5.0*.] 
"  dies ;  and  after  the  hufband  dies  without  iffue:  and  if  the  heirs 
*'  of  the  hufband,  or  the  heirs  of  the  wife  fhould  have  the  land, 
"  was  the  queftion  ?    And  for  the  heirs  of  the  hufband  it  was  ar- 

"  gued 
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"  gued,  that  this  fetrlement  being  by  way  of  ufe,  was  like  a  will  to 
*'   be  conftrued  according  to  the  intent  of  the  parties  :  and  there 
**  the  hufband  would  have  an  eftate  for  life  by  implication,  which 
*'  being  united  to  the  eftate  limited  to  the  heirs  of  his  body,  it 
I  Mod.  98.    *'  would  make  an  eftate-tail  in  him  :  and  for  this  was  cited  Pibfis 
T2I.  159.      <«  V.  Afi/jord,  where  upon  a  covenant  to  ftand  feifed  to  the  ufe  of 
aMod'i'o?    **  ^^^  heirs  male  of  his  body,  on  the  body  of  his  fecond  wife,  it  was 
^  Leon.  75.   '*  adjudged,  that  this  limitation  carried  an  ufe  to  himfelf,  in  whom 
Raym.  228.  «  ^n  jjjg  heirs  were  included  ;  and  therefore,  he  having  an  eftate 
^Keb.  120.   *'  ^^^  ^^^'^  ^y  implication,  till  the  future  ufe  came  in  ejfe^  made  the 
139.  *<  whole   an  eftate-tail  in  himfelf:    fo   here.     And   though  the 

3i?o.  Rep.  tt  eftate  here  was  the  wife's,  yet  fuch  ufe  to  the  hufl:)and  might 
*'  well  arife  by  implication,  becaufe  both  joined  in  the  deed  and 
**  fine,  though  it  could  not  refult  back  to  the  hufband,  becaufe 
**  he  had  none  before.  Befides,  it  was  urged,  that  he  had  an  eftate 
**  for  life  as  tenant  by  the  curtefy.  2d)y,  If  no  eftate  arifes  to  the 
"  hufband  by  implication,  yet  it  fhould  be  good  to  the  heirs  of  his 
"  body  by  way  of  fpringing  ufe,  and  the  eftate,  in  the  mean  time, 
**  fliould  remain  in  the  ferae  and  her  hufband,  till  the  death  of  the 
**  hufband  :  and  *ihat  it  was  no  more,  than  if  the  deed  had  de- 
**  Glared  the  ufe  after  20  years,  or  other  future  time,  to  the  heirs 
**  of  the  body  of  the  hufl:)and.  But  on  the  other  hand  it  was  ar- 
*'  gued  and  adjudged,  that  here  being  no  particular  eftate  to  fup- 
*'  port  this  laft  remainder,  it  was  void,  and  then  the  fine  was  to 
**  the  ufe  of  the  wife  and  her  heirs,  (he  being  owner  of  the  eftate  : 
"  that  here  was  no  particular  eftate  was  plain,  becaufe  the  heirs 
**  of  the  body  of  the  hufband  were  limited  to  take  prefently,  and 
**  that  during  his  life  they  cannot  do.  2dly,  If  it  was  intended  the 
•*  heirs  of  the  body  of  the  huft^and  fliould  take  infuturo^  that  there 
"  muft  be  an  eftate  fomewhere  to  fupport  the  limitation  till  it 
«*  could  take  effe(5l  :  that  here  v/as  no  fuch  eftate  to  the  hufband 
**  exprefled  •,  and  implied  it  could  not  be,  for  if  any  eftate  fliould 
**  arife  by  implication,  it  muft  be  to  the  wife  who  was  owner  of 
•*  the  whole  •,  and  then,  fhe  dying  before  her  hufband,  there  again 
**  an  eftate  was  wanted  to  fupport  the  remainders  during  his  life. 
**  That  this  was  a  cafe  of  ^  deed  executed  in  the  life  of  the  par- 
"  ties,  and  not  of  a  will  where  large  allowances  are  made  in  fa- 
**  vour  of  fuppofed  intentions  by  reafon  of  perfons  being  furprifed 
**  by  ficknefs  and  wanting  counfel ;  but  the  rules  of  law  always 
*'  govern  in  conftruction  of  deeds.  That  the  notion  of  a  fpring- 
**  ing  contingent  ufe  is  hardly  intelligible  in  itfelf,  and  by  no 
*'  means  applicable  in  this  cafe  ;  becaufe  no  words  here  have  a 
•*  relation  to  a  futuie  time  or  contingency  ;  and  to  allow  fuch  li- 
**  mitations  in  deeds,  would  make  them  as  uncertain  as  wills,  cre- 
*•  ate  intentions  not  exprefted,  raife  ufes  by  implications  never  in- 
**  tended,  and  in  fliort  deftroy  all  the  difference  between  good  and 
"  bad  conveyances ;  produce  a  confufion  in  property,  and  render 
*'  all  purchases  unfafe  and  precarious.  And  therefore  the  judg- 
•'  ment  for  the  lieirs  of  the  wife  was  affirmed. 
Vau  2^9.  **  One  having  ifiue  a  fon  who  v^•as  heir  apparent,  and  two 
**  daughters,  devifes  in  thefe  words,  If  it  happen  my  fon  B.  and  my 

»*  two 
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<^  two  daughters  to  die  without  ijfue  of  their  bodies  lawfully  hegotten^  Gardrjer  t- 

*'  then  all  my  lands  fliall  be  and   renriain  to  my  nephew  D.  and  Sbeidoa. 

<'  his   heirs  for  ever.     The  deviior  dies,   and  it  was  held,  that 

"  here  was  no  exprefs  eftate  given  ;  nor  was  there  any  by  impli- 

*'  cation  ;  becaufe  then  it  muil  be  either  a  joint  eftate  for  life, 

"  with  feveral  inheritances  in  tail,  or  feveral  eftates-tail  in  fuc- 

*'  cefTion  one  after  another.     The  laft  it  cannot  be.   becaufe  un- 

"  certain  which  fliall  take  firft,  which  next.     And  the  nrft  it  foall 

**  not  be,  becaufe  the  heir  at  law  {hall  not  be  difinherited  without 

*'  a  necelTary  implication,  which  in  this  cafe  there  is  not :  for  it  is 

"  only  a  defignation  and  appointment  of  the  time  when  the  land 

*'  (hall  come  to  the  nephew  ;  as  if  he  had  devifed  thus  :  i  leave  my 

**  land  to  defend^  or  I  give  my  land  to  my  fon  and  his  heirs,  till  he  and 

*"  my  two  daughters  die  without  ijjue,  or  fo  long   as  any  heirs  of  the 

*'  body  of  him  and  my  two  daughters  fjall  be  living,  and  then,  or  for 

*'   want  of  fuch  heirs  ^  I  devife  the  fame  to  my  nepheiv  :  this  is  good 

*'  as  a  future  and  executory  devife,  and  in  the  meantime  the  land 

"  fliall  defcend  to  tl:e  heir  at  law,  he  having  made  no  difpofitioa 

*'  thereof.     So,  a  devife  that  J.  S.  fhail  have  his  lands  after  20 

*'  years,  ^c.  is  good  for  the  fame  reafons. 

**  One  by  will  devifes  thus  :   I  give  to  my  daughter  A.  my  lands  zSaand. 
**  in  B.,   if  my  fon  C.  happen  to  have  no  iJfue  male,  after  the  death  of  "'/ 
**  my  wife ;  and  if  my  fon  C.  have  iJfue  male,   thtn  the  faid  A.  to  2Keb*6(^. 
*'  have   ^\.  only,  in  lieu  of  the  faid  lands ;  and  dies  :   C  iiath  iflue  Allen  v. 
"  male  :  the  wife  dies :  and  after  that,  the  ifToc  male  dies  without  -^i^'ngtoo. 
*'  ifTue  ;  and  then  C  dies  :  and  one  doubt  was,  if  ^.  fliould  have 
•'  an  eftate  for  life  by  the  devife,  becaufe  at  the  time  of  the  death 
*'  of  the  wife  C.  had  iflue  male   though  that  iffue  after  failed,  viz. 
*^  If  this  was  a  remainder  to  y^.,  or  a  contingent,  or  conditional 
**  devife  ?   And  it  was  faid,   that  if  I  devife  lands  to  J.  S.  if  my  Supra -j^t, 
*'  fon  die  without  ill'ue,  that  this  is  a  conditional  devife,  and  f.  S. 
*'  hath  nothing  till  the  contingency  happens      (But  qut^re  of  that 
"  cafe,  for  that  devife  tends  to  a  perpetuity,  and  therefore  is  not 
"  to  be  allowed  ?)    And  the  court  were  of  opinion,  that  the  cievife 
**  was  conditional,  and  that  C.  having  iflue  male  at  the  time  of 
**  the  death  of  the  wife,  A.  is  only  to  have  the  5  /.  and  not  the 
*'  land.     Note  alfo  ;  Keeling  was  of  opinion,  that  this  was  aa 
**  eftate-tail  in  C;  but  Twfden  contra,  that  nothing  was  given  to 
'*  C.  more  than  to  a  mere  ftranger.     And  this  feems  moft  com- 
'*  fonant  to  the  cafes  betore  mentioned.      And  then   it  was  no 
*«  more  than  an  executory  devife  to  A.,   if  the  fon  died  without 
*'  iflue,  which  gives  no  more  eftate  to  the  fon,  than  if  he  were  a 
**  ftranger  j  nor  alters  any  eftate  which  the  law  gives  him,  if  he 
**  were  heir  at  law.     But  by  reafon  of  the  words.  If  he  have  no 
"  iffue  male  after  the  death  of  the  nvife;  and  if  he  have,  then   A.  ta 
<«  have  5  I.  only ;  thefe  words  make  the  executory  devife  to  A. 
**  conditional  j  and  in  this  cafe  the  fon  having  ilfue  after  the  death 
**  of  the  wife,  whereby  the  5  /.  became  due,  A.  cannot  after  have 
*'  the  land,  though  that  iflue   fails  ;  becaufe  a  recompence  was 
**  provided  for  each  fiue  of  the  contingency  j  and  when  one  has 

"  taken 
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<*  taken  place,  the  other  is  ftiut  out,  as  if  it  had  not  been  men- 
*'  tioned. 
« Mod.  189.  "  A.  hath  iHue  B,  her  fon  by  a  firfl  hufband,  and  C  and  £>. 
Tayi  .r  v.  c(  )^^x  fon  and  daughter  by  E.  a  fecond  hufband.  F.  the  brother 
5ya  al .  ^^  ^£  ^  being  feifed  in  fee  of  lands,  devifes  them  to  A.  his  filler 
"  and  heir  for  fo  long  time,  and  until  her  fon  C.  {hould  attain  his 
"  full  age  of  2 1  years,  and  after  he  {hall  have  attained  his  faid 
**  age,  then  to  him  and  his  heirs  for  ever ;  and  if  he  die  before 
**  his  age  of  21  years,  then  to  the  heirs  of  the  body  of  E.  and  to 
*'  their  heirs  for  ever,  as  they  fliould  attain  their  refpeclive  ages 
*'  of  21  years.  F.  dies,  and  C.  dies,  and  the  queftion  was,  if  B. 
"  as  heir  to  A.^  or  T>.  either  as  heir  to  C  her  brother,  or  as  heir 
**  of  the  body  of  E.  (hould  have  the  land  ?  And  for  B.  it  v^as  ar- 
«'  gued,  that  nothing  vefted  in  C  till  he  attained  21,  but  the  free- 
**  hold  and  inheritance  in  the  mean  time  defcended  to  the  heir  at 
**  law  of  F.^  for  A.  had  but  an  eltate  for  years,  wz.  till  C.  attained 
**  21  :  then  A.  having  but  an  eftate  for  years,  and  C.  nothing  till 
*'  21,  the  fee  muft  in  the  mean  time  defcend  to  the  heir  at  law  of 
<'  F.y  and  there  it  (hall  continue,  becaufe  the  contingency  never 
**  happened,  C  dying  before  21,  Alfo,  the  devife  to  C.  being 
**  but  contingent,  viz.  if  he  attained  21,  the  eftate  for  years  of  A. 
<*  'vas  not  fufficient  to  fupport  it ;  and  for  that  reafon  it  was  void. 
*'  And  D,  cannot  take  as  heir  of  C,  and  then  the  land  defcends  to 
*'  the  heir  at  law  of  F.  2dly,  D.  cannot  take  by  the  devife  to  the 
<«  heirs  of  the  body  of  £■.,  for  admitting  it  to  be  an  executory  de- 
*'  vife,  yet  E.  her  father  being  alive  when  ii  was  to  veil,  there  is 
**  no  perfon  within  the  defcription  to  take  it,  for  non  eft  hares  vi- 
'*  veniis ;  and  there  alfo  it  defcends  to  the  heir  of  /*".,  which  is  B. 
<*  the  plaintiff.  But  for  D.  the  defendant  it  was  argued,  that  the 
"  fee  vefted  prefently  in  C,  there  being  only  an  eftate  for  years  in 
"  A. ;  and  they  relied  upon  Borajlons  cafe,  where  there  was  a  like 
jCo.  19.  "  devife:  and  there,  from  C.  it  defcended  to  D.  as  his  fifter  and 
iJoraftons  »c  ^eir.  2dly,  If  not  as  heir  to  him,  yet  as  heir  of  the  body  of 
'^  ^'  <c  ^  by  way  of  executory  devife,  which  needs  no  particular  eftate 

*«  to  fupport  it ;  for  though  E.  her  father  was  living  at  the  death 
*'  of  C,  yet  he  was  dead  before  D.  attained  21,  when  only  (he  was 
f*  to  take  ;  and  the  eftate  in  the  mean  time  defcends  to  the  heir  at 
*'  law  of  tht:  devifor ;  and  without  making  it  an  executory  devife 
**  it  would  be  void,  being  limited  after  the  fee  to  C,  and  therc- 
*'  fore  it  cannot  be  good  as  a  remainder,  but  the  eftate  of  C.  which 
«'  wa'"-  vefted  being  now  divefted  by  virtue  of  the  original  condi- 
<«  tion,  he  dying  before  21,  it  returns  to  the  heir  at  law  of  the  de- 
«  vifor  till  the  full  age  of  the  heir  of  £.,  and  until  E.'s  death, 
*'  thou;;h  it  be  after  their  full  age,  and  then  it  is  carried  over  to 
**  the  heir  of  C.  by  virtue  of  the  executory  devife. 
Cro.El'z.  *'  A.  tenant  for  life  levies  a  fine  come  ceoy  &c.  to  the  reverfion- 

^^vv  ^T]!^'^  '*  '^^'^  ^°  ^^^^  ^^^  °^  '-^^  conufee  and  his  heirs,  upon  condition  to 
<*  pay  to  A.  4  /.  annually,  and  that  for  default  of  payment  it  Ihould 
"  be  to  thr-  ufe  of  ^.  for  life :  the  conufee  makes  a  feoffment  over, 
*<  and  then  there  is  a  default  in  payment  of  the  4/.  And  if  by 
«'  this  feoflment  the  future  ufe  was  deftroyed,  was  the  queftion  .? 

«  And 
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"  And  per  cur. — It  is  not :  for  this  is  a  charge  or  burden  upon  the 
**  lands,  which  goes  with  the  lands  into  whofe  hands  foever  they 
*•  come.  And  one  judge  thought  that  it  was  a  condition,  being 
"  to  arife  to  the  conufee  himfelf  who  levied  the  fine  ;  but  if  it  had 
*'  been  to  have  arifen  to  a  flranger  upon  condition,  the  non-per- 
*'  formance  thereof  would  have  created  a  fpringing  ufe  to  him, 
*'  for  it  is  merely  a  tie  and  charge  upon  the  land  which  is  not  de- 
**  flroyed  by  the  feoffment." 

(E)  Of  Remainders  that  arlfe  on  Conditions  prece- 
dent or  fubfequent. 

'    J  T  is  a  maxim  frequently  urged  in  our  books.  That  a  remainder  [151.155.3. 

*  '    cannot  be  limited  to  begin  upon  a  condition  annexed  to  the  P'-  ^3- 

*  firil  eftate,  but  that  for  breach  of  tlie  condition  the  feoffor  or  oL^is. 

*  leffor  mud  enter,  and  by  that  entry,  the  firlt  eftate  being  deter-  Perk.  feft. 

*  mined,  the  remainder  is  deftroyed,  becaufe  it  cannot  take  effect  j^'- 

'  at  the  inftant  of  the  determination  of  the  particular  eftate.     For  -,i.'    co. 

*  the  remainder  paffmg  out  of  the  feoffor  or  leffor  at  the  fame  time  A-it:.  378. 

*  that  the  particular  eftate  is  created,  and  being  to  take  effefl  in  p,"',,^^','^^* 
'  virtue  of  the  firft  livery,  when  the  feoffor  or  leffor  re-enters  for  jg.  33^ V. 

*  the  condition  broken,  that  deftroys  the  force  of  the  firft  livery,  '^3-   10  Co. 

*  being  an  zti  of  equal  notoriety  therewith,  and  then  the  remain-      j^*  ,    [' 

*  der  which   was  to  take  effecl  thereby  can  never  arife,  becaufe  lUj.z.c.zo! 

*  there  wants  the  folemnity  required  by  law  for  that  purpofe.'        ^3-  ioi-i9*- 

206. 

Roll.  Abr,  474..] 

*'  But,  becaufe  the  reafoning  holds  only  where  livery  of  feiGn 
*'  is  requifite,  and  yet  the  law  feems-  to  be  the  fame  in  other  cafes 
*'  where  no  livery  is  requifite,  as  upon  a  leafe  for  years,  grant  of 
*'  an  advowfon,  common,  rent  in  ejfe^  Sec.  therefore  it  will  be 
**  neceffary  to  confider  the  following  diftindlions,  for  the  better 
*'  explanation  and  underftanding  hereof: 

"  I  ft,  The  firft  diftindlion  to  be  obferved,  is  between  a  condi- 
*'  tion  and  a  limitation  :  and  in  cafe  of  the  condition,  when  it  pre- 
"  cedes  the  vefting  of  the  remainder  as  the  caufe  thereof,  and  is 
*'  annexed  to  the  firft  eftate  -,  and  where  it  is  annexed  to  the  firft 
**  eftate  abfolutely  without  any  regard  to  the  remainder. 

*'  2d,  Between  a  deed  and  a  will,  where  in  both  the  fame  words 
«'  of  condition  are  made  ufe  of  for  the  vefting  of  the  remainder. 

"  3d,  Between  a  limitation  over  in  fuch  cafe  of  a  will,  and 
•'  where  no  limitation  is  made  over. 

'*  4th,  Between  remainders  that  are  to  arife  upon  conditions 
*'  agreeable  to  the  rules  of  law,  and  fuch  as  are  to  arife  upon 
*'  conditions  repugnant  and  againft  the  rules  of  the  law, 

'*  5th,  Between  fuch  words  as  aflually  make  a  condition,  and 
*'  fuch  as  are  only  defcriptive  of  the  time  and  manner  when  and 
**  \\owi  the  remainders  are  to  arife  and  take  place- 

*  I,  Between 
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*  I.  Between  a  Condition  and  a  Limitation,  and  in  cafe  of  the 

*  Condition  when  it  precedes  the  vefting  of  the  Remainder  as 

*  the  Caufe  thereof,  and  is  annexed  to  the  firft  Eflate ;  and 

*  when  it  is  annexed  abfolutely  without  any  Regard  to  the 

*  Remainder.' 

Co.  Litt.  "  As  to  the  firft  diftin(Slion  between  a  condition  and  a  limit- 

aoi.  214.  a  ation,"   '  a  condition  is  properly  fuch,   as  goes  in  abridgriient 

Viow.'ij'  *  ^"^  reflraint  of  the  eilate  firit  given,  upon  fomething  to  be  done 

(a)  Moor,  '  Of  uot  donc  by  the  perfon  who  takes  the  eftate,  or  by  him  who 

agz.    Co.  (  makes  the  eftate,  or  to  happen  during  the  continuance  of  the 

Poph^oQ.  '  eftate.     (.1;)  A  Hmitation  is  fuch  as  limits  and  circumfcribes  the 

Plow.  4.13.  '  eftate  to  continue  fo  long  only,  and  no  longer,  than  till  fuch  a 

Cro.  Eiiz.  f  thing  happens,  or  till  fuch  a  thing  done  or  not  done  by  the  per- 

10  Co.  41.  *  ^^^  ^^°  takes  the  eftate,  or  any  other ;  fo  that  upon  the  happen- 

*  ing,  performance,  or  non-performance  thereof,  the  eftate  ipfo 

<  fa^o  determines  and  expires  as  certainly  as  if  it  had  been  made 

*  for  life  or  years ',  and  upon  fuch  an  eftate  a  remainder  may  be 
'  limited,  as  well  as  after  an  eftate  for  life  or  years,'  "  as  has 
**  appeared  already  in  part,  and  will  fo  more  fully  hereafter. 

**  But  in  cafe  of  the  condition  when  a  remainder  limited  there- 
*'  after  ftiall  be  good,  and  when  not,  depends  upon  the  difference 
*'  firft  mentioned  :  in  the  one  inftance,  the  remainder  can  never 
"  take  effe£l:  by  reafon  of  the  condition,  but  in  the  other,  the  re- 
"  mainder  takes  effeft  prefently,  and  thereby  deftroys  the  con- 
*<  dition." 
Perk.  feft.  *  Therefore,  if  a  man  makes  a  leafe  for  life  or  years  of  lands,  or 
S30.  t  grants  an  advowfon,  common,  rent  in  ejje,  &c.  to  one  for  life  or 

years,  upon  condition,  that  if  the  leflee  or  grantee  do  not  pay 
fuch  a  fum  of  money,  that  then  his  eftate  fliali  ceafe,  and  that  it 

*  fliall  remain  to  B.  for  life,  years,  or  in  fee  j  this  remainder  is  void 

<  for  thefe  reafons.     Firft,  Becaufe  it  does  not  veft  as  a  remain- 

*  der  prefently,  but  is  to  arife  upon  breach  of  the  condition  only. 

<  Secondly,  Upon  breach  of  the  condition  it  cannot  veft,  becaufe 

*  none  can  take  advantage  of  the  breach  thereof,  but  only  the 

*  party  from  whom  the  condition  moves,  and  his  heirs.     Thirdly, 

*  When  they  have  taken  advantage  thereof  by  entry  or  claim,  the 
«  particular  eftate  is  thereby  determined,  and  the  leffor  or  grantor 

*  in  of  his  firft  eftate,  as  it  were  a6  initio,  by  title  paramount  the 
'  eftate  given  or  granted  ;  and  then  if  the  remainder  cannot  veft 

*  at  the  inftant  of  the  determination  of  the  particular  eftate,  it  can 

*  never  after  take  effedt,  and  by  confequence  is  defeated  and 

*  gone.' 

Cro.  Eliz.  "  This  cafe,  though  I  do  not  find  it  /;/  terminis  in  the  books, 

360.  ((  feems  to  be  well  warranted  by  the  cafe  following,"  *  where 

Cogan.  *  *  ■^'   feif'^d  of  lands  in  fee,  let  them  to  B.   for  life,  remainder 

[Vide  <  to  C.  for  life,  provided  that  if-^.  hath  iffue  a  fon  during  his 

learners  <  Y\{ty  who  fliould  live  to  the  age  of  five  years,  that  then  the  eftate 

&•.]'  '  limited  to  C  fliould  ceafe,  and  that  it  ftiould  remain  to  fuch  fon 

*  in  tail ;  A.  hath  ilTue  a  fon,  who  lived  to  the  faid  age,  and  if  the 
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remainder  limited  to  C.  fnouki  ceafe,  and  the  remalnaer  to  the 
fon  be  good,  was  the  queftion.  And  per  totam  curiam  it  was 
adjudged^  that  the  remainder  to  the  fon  was  void  :  wherein  it 
appears^;;/?,  That  this  was  properly  a  condition,  becaufe  upon 
the  happening  thereof  it  was  to  fliorten  and  abridge  the  eftate  • 

before  given.  Secondly^  This  cafe  proves  the  law  to  be  the  fame 
in  cafe  of  things  which  lie  in  grant,  as  of  thofe  which  lie  in 
livery  ;  for  here  it  was  not  the  particular  eftate  that  was  to  ceafe 
upon  the  condition,  but  the  remainder,  and  that  lies  in  grant. 
Thirdly^  Though  the  condition  here  was  not  annexed  to  the  firft 
eftate,  yet  it  was  annexed  to  the  eftate  immediately  preceding 
the  remainder  to  the  fon  ;  and  fo  to  this  purpofe  is  the  fame  as 
if  it  had  been  for  life,  upon  fuch  condition  to  ceafe  and  remain 
over.  Fourthly^  It  appears  that  the  remainder  was  not  to  begin 
but  upon  the  condition  performed,  and  fo  the  condition  pre- 
ceded the  vetting  of  the  remainder.  Fifthly,  This  cafe  proves, 
that  none  fhall  take  advantage  of  a  condition  but  the  leflbr  and 
his  heirs,  and  therefore  the  remainder  to  the  fon  who  was  a  ftran- 
ger  could  not  arife  thereby.  Sixthly^  That  this  remainder  being 
limited  to  begin  upon  a  condition  precedent,  whereof  none  can 
take  advantage  but  the  leflbr  and  his  heirs,  is  for  ever  defeated, 
and  deftroyed,  becaufe  it  cannot  take  effe6t  according  to  the 
terms  limited  for  vefting  thereof. 

*  But  now,  if  one  makes  a  leafe  for  life  or  years,  upon  condi-  Perk.  fefl. 
tlon  to  pay  fo  much  at  a  day  certain,  or  referving  rent,  and  for  ly^r;.. 
default  of  paym.ent  a  re-entry,  remainder  after  the  death  of  the  2,^.  ^^g. 
leflee,  or  after  the  years,   to  B.  for  life  or  in  fee ;  or,  if  one  Co  40. 
makes  a  leafe  to  A.  for  life,  remainder  to  B.  In  fee,  rendering  ^°\'      ' 
rent,  with  claufe  of  re-entry  for  default  of  payment  by  the  tenant  cro.  ElTz. 
for  life,  and  to  retain  during  his  life;  in  thefe  cafes  the  remain-  7^1-  79i« 
der  vefts  prefently  in  5.,  and  has  no  dependance  on  the  condi-  j-,^^^'  ^^* 
tion  for  its  taking  eiFedl.    But,  if  the  condition  {hould  be  broken,  stud.  1.2. 
or  the  rent  arrear,  B.  cannot  enter,  being  a  ftranger  ;  and  if  the  ^-  ^i-  , 
lefTor  fliouid  enter,  he  would  be   in  of  his  firft  eftate  by  title  c/r"^o5. 
paramount  the  remainder,  and  then  the  particular  eftate  being  &c.] 
determ.ined  before  the  remainder  could  take  efFe£l,  the  remainder 

would  thereby  be  deftroyed.  But  this  would  be  unreafonable 
that  he  (hould  deftroy  the  remainder  which  was  well  vefted  by 
his  own  grant ;  and  fince  every  man's  grant  (hall  be  conftrued 
ftrongeft  againll  himfelf,  and  this  muft  be  to  fupport  and  make 
good  the  eftate  he  has  parted  with  ;  therefore  by  fuch  remainder 
over  the  condition  Is  deftroyed,  and  the  power  of  re-entry  gone, 
and  then  the  firft  eftate  is  abfolute,  with  the  remainder  over ; 
and  the  leflbr  has  no  remedy  for  the  money  or  the  rent,  but  in 
a  court  of  equity.' 

2.  Diftlndion  between  a  Deed  and  a  Will,  when  in  both  the 

*  fame  Words  of  Condition  are  made  ufe  of  for  vefting  the 

*  Remainder. 

*  Here  we  muft   obferve,  that  though    in    cafe  of  a    deed, 
either    the    condition    deftrovj    the    remainder,    or    the    re- 
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niainder  the  condition,  as  appears  before,  yet  in  «  will  It  is 
otherwife. 

*  Thus,  one  feifed  of  lands  in  fee,  devifeable  by  cuftom,  by 
will  devifed  them  to  J.  S.  a  clerk,  upon  condition  that  he  fhould 
be  a  chaplain,  and  fing  for  the  foul  of  the  devifor  all  his  life, 
and  that  after  his  death  the  land  fhould  remain  to  J.  D.  mayor 
of  S  and  his  fucceiTors,  to  find  a  chaplain  perpetually  to  fin^ 
for  the  foul  of  the  devifor,  and  dies.  J.  S.  being  of  the  age  01 
twenty-four  years  enters,  and  holds  the  land  for  Hx  years,  and 
is  not  a  chaplain  ;  the  heir  of  the  devifor  oufts  him  •,  then  jf.  S. 
brings  an  aftife,  and  upon  the  pleading  thereto  by  the  heir,  and 
all  this  matter  found,  the  affife  went  for  the  plaiutilF;  whence 
my  Lord  Coke  infers,  i/^at  this  was  710  limitation^  becaufe  then  the 
eftate  of  J.  S.  would  have  been  ipfo  faBo  determined,  and  the 
eflate  cafl  upon  J.  D.  and  then  J.  S.  could  not  have  recovered  *, 

fecondhjy  That  this  being*  a  condition,  J.  D.  in  remainder  could 
not  enter  for  breach  thereof;  and,  thirdly^  Since  it  was  adjudged 
likewife  againfl  the  heir  that  he  could  not  enter  for  the  condition 
broken,  therefore  the  condition  by  the  limitation  of  the  remain- 
der over  mud  be  deftroyed.  But  Perkins  in  citing  tliis  cafe 
holds,  that  for  breach  of  the  condition  the  heir  might  enter,  and 
yet  that  the  remainder  fhould  not  be  defeated  thereby,  but  ihati 
after  the  death  of  J.  S.  it  fhould  well  take  effect ;  and  with  him 
agrees  Dyer  in  a  like  cafe,  and  takes  the  diverfity  between  a  re^ 
mainder  by  deed  with  livery^  and  a  remainder  by  will ;  for  in  cafe 
of  the  deedy  the  entry  for  the  condition  broken  defeats  the  livery^ 
and>  by  confequence,  the  remainder  which  depends  thereon  j 
but  in  cafe  of  a  will  the  remainder  is  good,  though  the  particular 
eftate  never  was  good,  or  be  defeated  before  the  remainder  can 
take  efFe£l,  which  mufl  be  as  an  executory  devife,  not  as  a  re^ 
mainder ;  for  then  it  ought  to  veft  when  the  particular  eftate 
ends ;  and  without  queftion,  as  an  executory  devife^  fuch  limita- 
tion over  is  good ;  and  therefore)  wliera  Flowden  in  citing  this 
cafe  holds  it  to  be  a  limitation,  and  not  a  condition^  becaufe  then 
by  the  entry  of  the  heir  the  remainder  over  would  be  defeated, 
this  reafon  holds  not,  when  by  conftruing  it  an  executory  devife 
it  may  be  made  good,  and  yet  the  condition  be  preferved. 

*  So,  where  yf.,  feifed  of  lands  in  fee,  having  ifTue  three  fons, 
B.)  C.J  and  D.,  devifes  the  lands  to  his  wife  for  \i{e,fulf  condi- 
tione  quod  ipfa  educabit  pueros  tifiatoris  in  eruditione  ei  bonis  moribus^ 
the  remainder  to  £).  his  fon  in  tail,  and  dies  j  the  wife  enters 
and  brejlks  the  condition  :  and  if  i?.,  as  heir,  fliould  enter  for 
the  condition  broken,  or  if  D.  fliould  enter  as  by  limitation,  or 
if  the  condition  wai,  deftroyed  by  the  limitation  over,  were  the 
queftions ;  et  per  totam  curiam,  as  my  Lord  Coke  cites  it,  it  was 
held  to  be  no  limitation,  becaufe  there  are  exprefs  words  of  con- 
dition J  and  if  it  be  a  condition,  then  the  heir,  by  his  entry  fof 
breach  thereof,  would  defeat  the  remainder  likewife,  which  is 
not  reafonable;  therefore  it  was  held,  that  by  the  limitation  over 
the  condition  was  deftroyed.  But  in  Dyer^  which  feems  to  be 
the  fame  cafe,  it  was  held  tki  condition  was  not  dejiroyed^  but  that, 
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io":  breach  thereof,  the  heir  fhculd  enter,  and  hold  during  the 
life  of  the  wife,  and  yet  that  after  her  death  D.  fiiould  have 
the  land,  which  muft  be  by  way  of  execuf»ry  devife. 

<  But,  however  the  law  might  have  ilood  when  devifes  of  lands  ^Jiutle 

were  not  very  frequenr,  it  is  now  fettled,  that,  in  caie  of  a  will,  Conditions, 

the  devifee  in  remainder  JIjc!'  enter  for  Ireach  cfthe  condiiion  minexed  ^Mo^'ae^ 

to  thejirft  ejiate,  be  it  devifed  to  a  (Iranger,  or  to  the  heir  him-  *  in  oiher 
felf.     This  conftruction  was  iritroQUced  to  fupport  che  intent  of  wufU'jJti^ 

the  teftator,  which  otherwifc,  in  mjny  cafes,  would  be  totally  "°*  XTJ'-' 

fruftrated,  and  hi^  will  fet  afide  :  and,  to  make  way  for  fuch'  ever  in  a  Je- 

conftrU(Stion,  they  held,  that,  by  nonpayment  of  the  fum,  cr  vireacon- 

nonperfdrmance  of  the  thing  dircrcxed  to  h&(\ont,iheejl{iteofths  nexej  to»"" 

Jirjl  devifee  determined  imfnediately  'Cmthbitt  entry  or  claim,  and  then  p.eceoing 

the  reyt.ainder  fucceeded  as  if  there  had  been  no  condition  ar  all  ;    and  efUue,  that 

fo  they  chai]ged  the  condition  into  a  limitation,  which  deter-  fl,'aii' Operate 

mines  the  eflate  to  the  firft,  and  calls  the  pofTefilcn  on  the  fe-  ^s  a  1  rwta- 

cond  by  way  of  immediate  remainder.      Another  reafon  of  this  ^'""y*^'.",'. 

conflrudlidn  might  be,  that  feeing,   by  the  limitation  over,  the  the'^con'tinu- 

land  was  given  from  the  heir  at  law,  and  a  new  heir  made,  it  anceand 

was  now  more  rtafonable,  that  this  hares  faEliis  fhould  take  ad-  "'^^(""^  •*'" 

vantage  of  the  condition,  who  was  to  have  the  benefit  of  the  eitate-  and 

land,  than  the /:'<?rt'x  «(7///j",  who,   by  fuch  limitation  over,  was  thn  upon 

excluded  and  (hut  Out  from  inheriting  the  land ;  and  Gnce  none  t^sbreachor 

V       ,  1        r     t  1-  •         1  II-  1  I        performance 

can  enter  ror  breach  oi  the  condition  out  the  heir,  and  now,  by  ,,,•  it  (as  the 
giving  him  tlie  land,  the  devifee  is  become  heir  thereof,  there-  cafemaybe) 
fore  they  cdnftrued  fuch  hxre's  faaus  to  be  the  heir  tuho  JJjould  ^'j^fg  ^^m 
enter  for  breac'-  of  the  condition.  And  this  was  dill  mere  reafon-'  ipjofaaoAt" 
able,  when  the  firft  devifee  v/as  himfelf  heir  at  law,  and  was  to  termine  and 
perforni  the  condition  :  for,  otherwife,  whether  he  performed  it  ^''i"''^>^'^ 

"  .  '''  "  out  entry  or 

or  notj  the  remainder  could  never  take  placed  fince  none  could  c  aim ;  and 
take  advantage  df  the  breach  thereof  but  he  himfelf  \vho  was  ^1"-=  ii"ita- 
to  perform  it ;  and,  by  cbnfequence,  the  remainder,  which  was  ,},an  there- 
to arife  upon  the  breach  of  ft'.ch  condition,  v/ould  be  prevented  upjn  a£5a- 
and  deftroyed,  and  the  intent  of  the  teftator  eluded*.  ^''y  <^'^"^- 

'  nience  in 

pofieffipn,  and  the  perfon  cliimi-^g  under  it,  whether  heir  or  f^rjnger,  iliall  have  immeolite  right  to 
he  sitate.  Thus  indeed  is  the  celtac  )r's  intention  eifedluued,  by  fubltantiating  the  ttm.'indcr,  thou^^H 
imited  tc  a  (tranter  ;  and  enforcing  the  performjnce  of  the  condition  by  the  dererminati:>n  of  the  par- 
icular  ertate  upon  the  breach  of  it^  notwichltanaing  that  particuhr  eftate  be  lirrii'.ed  to  th:  heir  himfelf, 
Fcitne,  409.  4111  edit.     Vid:  Flaw.  408.     Scholaaka's  cafe,  £f  wjra,  811, 

*  Therefore,  where  a  copyholder  in  fee  of  lands,  defcendible  in  Wekociir. 
«  Bsroitgh  EngiyJj,  having  three  foiis  and  a  dnughtcr,  furrendertd  "^™'';'"'' 

*  his  land  to  the  ufe  of  his  will ;  arid  after  by  will  devifed  his  land  Cro?Eliz. 

<  to  his  eldeft  fon  in  fee,  (for  fo  it  was  conftrued,)  paying  to  eatK  104. 

*  of  his  brothers  and  his  fifter  40/.  within  two  years  after  his  ^^^^'^^Jf^' 

*  death,  and  died  ;  the  eldeft  fon  was  admitted,  and  did  not  pay  j'^J  ^^l^' 
«  the  money  within  the  two  years;  the  youngeff.  fon  entered;  it  Roii.  K-p. 

*  was  adiudcred,  that  his  entry  was  lav/ful;  for  though  in  a  will  ^^9-  ar'<^ "» 

'  1--  T'/uiJU-  levera'  mo- 

«  the  wordpaying  amounts  to  a  cond'.npn,  yet,  it  it  Ihould  vs  con-  ^eiri  hooks. 

*  ftrued  a  condition,  in  this  cafe  it  v/ould  defcend  on  the  eideft  fon 

<  himfelf,  who  was  to  perform  it,  and  alfo  take  advantage  of  the 

*  breach  thereof  5  snu  then  whether  he  performed  it  or  not  would 
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*  be  all  one,  fince  either  way  he  was  to  have  the  land  ;  and  fo  the 

*  youngeit  children  would  be  not  only  without  remedy  for  their  por- 

*  tions,  but  there  would  likewife  be  no  penalty  upon  the  eldeil  to 

*  enforce  the  payment  thereof;  which  would  frullrate  the  intent  of 

*  the   teftator;  therefore  they  conflrued  the  devife  to  the  eldeft 

*  fon  paying,  tfff.j  to  be  a  limitation  to  him  till  he  made  default 

*  of  payment  only,  and  no  longer ;  and  then  by  fuch  default,  his 

*  eftate  ceafmg,  the  nature  of  the  land  revives   and  lets  in  the 

*  youngeft  fon,  who  was  heir  by  the  cuftom,  fince  there  was  no 

*  limitation  over. 

*  So,  where  one,   felfed  of  lands  in  fee,  having  iflue  two  fons 

*  and  a  daughter,  devifed  to  his  youngeft  fon  and  daughter  20  /. 
'  a-piece,  to  be  paid  by  his  eldeft  fon  ;  and  devifed  his  lane's  to 

*  his  eldeft  fon  and  his  heirs,  upon  condition,  that  if  he  did  not 

*  pay  the  faid  fums,  that  then  the  land  iliould  remain  to  his  young- 

*  eft  fon  and  daughter,  and  their  heirs,  and  died  ;  the  eldeft  fon 

<  entered,  and  did  not  pay  the  money;    it  was  adjudged  that  the 

*  youngeft   fon  and  daughter  fhouid  have  the    land ;    for,  Jir/I, 

*  this  devife  to  the  eldeft  fon  and  heir,  being  no  more  than  what 

*  the  law  gave  him,  without  fuch  devife,  was  void.     Secondly,  if 

*  this  ftiould  be  a  condition,  it  would  be  defeated  by  the  defcent 
'  on  the  eldeft  fon,  who  was  to  perform  it.      Therefore,  thirdly^ 

*  it  was  held  to  be  a  devife  to  the  eldeft  fon  only,  or  no  longer  than 

*  till  he  failed  to  pay  the  faid  fums  ;  and  then  to  the  youngeft  fon 

*  and  daughter,  which  gives  them  the  land  by  way  of  limitation^ 
'  upon  his  failing  to  pay  the  faid  fums.  But  Vat/ghaHy  in  citing 
«  this  cafe,  holds,  the  devife  to  the  eldeft  fon  being  void,  that  then 

*  it  was  no  more  than  if  he  had  devifed,  that  if  his  eldeft  fon  did 

*  not  pay  fuch  fums,  that  then  the  land  fhouid  be  to  the  legatees ; 

*  which  xnzVes  a  good  future  executory  devife^  and  the  land  in  the 

*  mean  time  defcends  to  the  heir  at  law,  as  if  no  devife  had  been 

<  made  thereof.  This  conftruclion  is  well  warranted  by  the  cafe, 
'  and  anfwers  the   purpofe  for  which  it  was  cited  by   Vaughauy 

*  but  the  other  conllrudllon,  in  making  it  an  aElual  limitation ^  is 
'  more  natural  and  agreeable  to  the  words  and  intent  of  the  will. 

*  One  devifes  lands   to  A.  his  wife,  upon  condition  that   flic 
'  do  not  marry  •,  and  if  fhe  marry  or  die,  that  then  the  land  ftiall 

*  remain  to  B.  in  tail ;  and  if  B.  die  without  ifl'ue  in  the  life  of 

*  A.  that  then  the  land  fhall  remain  to  A.  to  difpofe  thereof  at 
'  her   pleafure  ;  and   if  B.   furvive   A.,  and    after   die  without 

*  iflue,  that  then  the  land  fliall  be  divided  betwixt  the  fifters  of> 

*  the  devifor,  and  dies :  B.  dies  without  ifiue,  in  the  life  of  A, ; 

*  it  was  adjudged,  that  A.  had  a  fee  by  the  words  to  difpofe  thereof 

*  at  her  pleafure :  and  that  the  remainder  to  the  fifters  was  upon  a 

*  contingent,  which  never  happened,  vi-z.  B.'s  furviving  A.^  but 

*  B.  dying  before  A.  the  devife  of  the  fee  to  A.   was  abfolute. 

<  And  though  it  was  doubted  if  a  remainder  might  be  limited  to 

*  begin  upon  a  condition  precedent,  annexed  to  the  firft  eftate,  as 

*  in  this  cafe  it  was,  yet,  being  in  a  will,  it  was  held  to  be  a  new 

*  executory  devife  of  the  reverfion,  if  the  eftate  had  been  defeated 
'  by  the  precedent  condition,  and  not  as  a  remainder  i  or  at  leaft 

*  the 
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the  condition  (hould  be  conftrued  to  amount  to  a  limitation  till 
fhe  married  ;  and  fo  the  remainder  would  be  made  good  thereby 
upon  fuch  determinable  particular  eftate. 

One  devifes  lands,  devifeable  to  //.  for  life,  upon  condition  that  Plow.  27. 
if  his  heir,  to  whom  the  reverfion  defcends,  difturb  ji.  or  the  4«4- 
executors  of  the  devifor  of  their  adminiftration,  that  then  the 
land  (liall  remain  to  the  daughter  of  the  devifor  and  her  heirs, 
and  dies  ;  ^.  dies;  the  daughter  brings  a  formedon  in  re- 
mainder againft:  the  fon  and  heir  of  the  devifor,  and  alleges, 
that  he  dillurbed  ^.  and  the  executors  a!fo  ;  and  iflue  was 
joined  upon  it;  which  proves  that  tlie  limitation  to  the  daugh- 
ter was  good  as  an  executory  devlfe,  to  take  efFe£l  upon  fuch 
dillurbance  ;  and  the  fee,  in  the  mean  time,  defcended  to  the 
heir ;  and  the  book  adds,  that  this  could  not  be  a  condition,  be- 
caufe  then,  by  the  defcent  to  the  eideil  fon,  who  was  to  perform 
it,  it  would  be  deftroyed.' 

**  This  is  true  ;  but  this  in  ftriilncfs  was  no  manner  of  condi- 
tion, but  only  a  defignation  of  the  time  when,  and  the  manner 
how,  the  future  executory  devife  to  the  daughters  was  to  take 
effedt,  as  will  appear  hereafter. 

**  C(J!id  que  uje  in  fee  before  27  H.  8.  devifes  his  lands  to  his  Dyer,  t  17. 
wife  for  life,  ita  quod  non  facer et  aut  permitteret  al'tquod  'vnjium^  *>•  Hubby'j 
the  remainder  after  her  death  to  his  fecond  fon  in  tail,  and  "  ^' 
dies ;  and  after  the  ilatute,  the  wife  commits  wafte.  A  quxre 
is  made,  Whether  the  feolTecs,  or  heir  of  the  devifor,  or  he  in 
remainder  lliould  enter  for  the  condition  broken  ?  And  if,  by 
entry  of  the  heir  or  feoffees,  the  remainder  be  deftroyed  ?  No 
refolution  is  given  in  it ;  but,  by  the  laws  beforementioned,  it 
feems  clear,  that  if  the  heir  does  enter  for  the  condition 
broken,  and  hold  during  the  life  of  the  wife,  yet  after  her 
deadi  tlie  remainder  to  the  fecond  fon  will  be  good,  by  way  of 
executory  devlfe ;  for  the  remainder,  not  being  to  take  effefl: 
by  exprcfs  words  till  after  her  death,  he  in  remainder  cannot 
enter  upon  breach  of  the  condition  by  making  it  a  limitation, 
till  fhe  does  waite,  and  to  veil:  prefently  upon  fuch  wafte  com- 
mitted." 

'  A.  having  iffue  three  fons  and  two  daughters,  and  the  eldeft  Fry  v. 
daughter  having  iffue  i?.,  and  the  youngeft  iffue  C. ;  A.  by  his  ^?J^^°' 
will  devifes  lands  to  his  wife  for  life ;  and  after  her  death  to  his  v.  Fry. 
grandchild  B.  and  the  heirs  of  her  body ;  provided  always,  and  Vent.  199. 
upon  condition,  that  (he  marry  with  the  confent  of  Z).,  £.,  and  ^j^dJse.'* 
F.y  or  the  major  part  of  them  ;  and  in  cafe  (he  marries  without  500.' 
fuch  confent,  or  dies  without  iffue,  then  he  bequeathed  the  faid  3  Keb.  756. 
premifes  to   C,  and  died ;  B.  married   G.  without  confent  of  7^7. 
any  of  the  perfons  named  for  that  purpofe,  and  thereupon  C. 
entered  upon  her.     It  was  held  clearly  to  be  a  limitation  to  her 
till  (he  married  without  fuch  confent,  and  not  a  condition  ;  for 
then  it  vi^ould  defcend  to  the  heir  at  law,  and  he,  for  breach 
thereof,  might  enter  and  defeat  the  limitation  over ;  therefore  it 
was  conftrued  to  be  a  limitation,  and  that  the  marriage,  without 
fuch  confent,  determined  her  eftdte-tail,  and  caft  the  poffeffion 
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<!  upon  C.  by  way  of  inimediate  remainder.'  "  And  it  was  faid, 
-**  that  this  liad  received  as  many  rcl'olutions  as  ever  any  point  did, 
♦'  and  nothing  but  the  opinion  Co.  10.  40.  ag:;inft  it,  which  was 
*'  held  not  to  be  lav/;  and  that  Coke  himielf  was  of  another" 
*'  opinion  in  Wek-ock'^  and  Haminond'^  cafe,  where  the  doubt  in 
*'  Dyer^  316.  ^i.  5.  which  was  \ipon  exprefs  condition,  was  well 
*f  relblved  by  conltruing  it  to  be  a  limitation.  Alfo,  admitting  it 
**  to  be  a  condition,  yet  C,  who  v/as  the  hsres  faSius  by  the  U- 
*•  miration  of  the  remainder  to  her,  ought  to  enter  for  breach 
«*  thereof." 

*  One  devifes  lands  to  A.  his  heir  at    law,  and  devifes  other 

*  lands  to  B.  in  fee,  and  if  A.  n;olefl  B.^  by  fuit  or  otherwife,  he 

*  fiiall  lofe  what  is  devifed  to  him,  and  it  fhall  go  to  5.,  anii  dies: 

*  A.  enters  into  the  lands  devifed  to  ^.,  and  claims  them.  I^ 
f  was  held,^r/?,  that  this  was  a  fufficient  breach  to   give  title  to 

*  B.     oecotuUyy  that  if  this  fliould  be  a  condition,  it  would,  by  the; 

*  defcent  thereof  to  A.  who  was  to  perform  it,  and  alfo  to  enter 

*  for  the  breach  thereof,  be  merged  and  defeated  \  therefore  i( 
^  was  held  to  be  a  limitation  which  determined  the  eftate  of  y/., 
'  and  cad  the  pofieflion  upon  B.  without  entry.' 

**  And  this  conflruclion  hath  been  made,  not  only  in  cafes  of 
*'  lafl  wills  and  teftaniento,  but  hath  likewife  obtained  in  con- 
V  veyances  to  ufcs,  as  appears  by  feveral  cafes  before  men-? 
«'  tioned." 

'  So,  where  one  levied  a  fine  to  the  ufe  of  A.  and  B.  his  wife 

*  for  their  lives,   and    the  life  of  the  longer  liver  of  them  ;  re- 

*  maindcr  after  their  deaths  for  fix  months,  to  the  \:,{t  of  the  exe- 

*  outers  of  A.,  and  after  the  fix  months  ended,  then  to  the  ufe  of 

*  C.  and  D.  his  wife,  and  the  heirs  of  their  two  bodies  ;  and  foi^ 
^  default  of  fuch  iflue,  to  the  ufe  of  A.  and  his  heirs ;  provided 

*  that,  if  it  happen  the  faid  A.^  at  any  time  after,  have  iffue  of 
«  his  body,  or  any  wife  of  the  faid  A.  at   the  time  of  his  deceafe, 

*  to  be  enjient  with  any  iflue  begotten  by  the  faid  A.  ;  that  then, 

*  aft<;r  fuch  ifiue  had,  and  after  500  marks  paid  or  tendered  to  G. 
«  and  refufed,  within  fix  months  next  after   the   birth    of  fuch 

*  ifTue,  that  then  the  ufe  of  the  faid  lands,  immediately  after  the 
deceafe  of  the  faid  A.  and  B.  and  the  faid  fix  mo.nths,  ftiall  be 
to  the  faid  A,  and  the  heirs  of  his  body  ;  and,  for  default  of 
fuch  iflue,  to  the  right  heirs  of  A.\  then  B.  dies,  and  A.  takes 
another  wife ;  and  by  Plowden  and  Dyer,  till  iflue  and  the  fix 
months  pad,  A.  hath  not  any  larger  cflate  than  he  had  before, 
But^r/^r^,  if  by  the  firfl:  limitation  A.  hath  not  the  fee  till  iflue; 
and  then  upon  payment,  or  tender  and  refufal  of  the  500 
marks,  and  the  fix  months  paft,  the  ufe  limited  to  C.  and  D.  ia 
tail,  with  remainders  to  A.  in  fee,  does  not  ceafe  and  fettle  in  A), 
in  tail  with  remainder  to  him  in  fee  as  by  limitation.?  For, 
where  A.  and  B.  joined  in  a  fine  to  the  ufe  of  A,  in  fee,  if  B, 
did  no,t  pay  to  A.  10/.  before  fucli  a  day,  and  if  he  did,  then  ta 
the  ufe  of  A.  for  life,  remainder  to  B.  in  fee ;  in  this  cafe 
it  was  held,  that  if  B.  did  not  pay  the  10/.  before  the  day,( 
A.   fiioiil J  have  the    fee   abfolutely  j    which    proves   that    he 

C  ■  ■    ■    '  had 
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*  had  It  before  fuh  mido,  or  fubje£l  to  be  determined  upon  fuch  Dyer,  314, 

*  payment,  and  a   ufe  may  well  be  limited  to  ceafe  in  one,  and  to  P'- 96- 

*  go  over  to  another;  and  the  flatute  of  27  H.  8,  c.  10.   carries  pi*^'?,^^ 

*  the  pofleffion  after  it;  and,  in  the  firft  cafe,  the  ufe  being  ex-  Ley, 54.»» 

*  prefbly   limited  to  A.  in  fee,  muft,  as  it  feems,  veft  in  him  till 

*  the  contingency  happens,  which  determines  that  ufe,  and  gives 

*  him  another  inftead  of  it,  to  which  the  Itatute  carries  the  pof- 

*  fclTicn  accordingly.     Rut  quare. 

*  One  levies  a  fine,  the  conufee  grants  and  renders  the  lands  to  Plow. -3^ 

*  the  conufor  in  tail,  upon  condition  that  he  and  the  heirs  of  his 

*  body  fhould  bear  the  ftandard  of  the  conufee  when  he  went  to 

*  battle,  and  if  they  failed,  that  it  fliould  remain  to  a  flranger  in 

*  fee  ;  this  was  held  a  good  remainder,  to  begin  upon  fuch  con- 

*  dition  ;  but  quare  of  this  cafe,  unlcfs  it  be  intended  by  way  of 

*  limitation  of  ufe,  which  may  ceafe  in  one,  and  be  limited   to 

*  another.' 

*'  A.  by  leafe  and  releafe  fettles  lands  to  the  ufe  of  himfelf  for  2  Chin.Crf. 
*'  life,  remainder  to  B.  for  life,  remainder  to  the  firft,  fecond,  and  '""• 
*'  other  fons  of  B.  in  tail,  remainder  to  C,  for  life,  remainder  to  BoosIu'' 
**  his  firft,  fecond,  and   other  fons  in  tail ;  provided  that  if  B. 
**  married  without  the  confent  oi  A.  during  his  life,  and  after  his 
**  death,    of  D.,  £.,  and  F.,    then  the  ufes  limited  to  B.  and 
*'  his  fons    to    ceafe,    and  then  to  the  ufe  of  C.      B.  marries 
**  without  fuch  coiifent,  and  C.  enters,  and  upon  a  bill  brought 
**  in  Chancery  by  B.  to  be  relieved  for  want  of  notice  of  the  fettle- 
**  ment,  they  were  difmilTed  to  law.    Which  argues  that  the  ufe  to 
"  B.  and  his  fons  was  determined  by  limitation,   and  the  ufe  in 
"  remainder  to  C,  which  carried  the  poflcihon  after  it,  was  well 
**  vefted,  and  therefore  they  were  fent  to  law." 

*  Upon  a  writ  of  error  out  of  Ireland  the  cafe  was  this  :  A.  feifed   3  Mo<J.  2I, 

*  of  lands  in  fee,  and  having  ilTue  only  one  daughter,  named  B.^  Maionex. 

*  by  leafe  and  releafe  conveys  his  lands   to  the  ufe  of  himfelf  for    '"S*'**^ 

*  hfe,  and  after  his  death  to  the  ufe  of  B.  in  tail,  provided  that  (he 

*  married  with  the  confent  of  the  trultees,  or  the  major  part  of 

*  them,  fome  perfon  of  the  family  and  name  of  Fitzgerald,  or  v/ho 
'  fliould  take  upon  him  that  name  immediately  after  the  marriage  ; 

*  but  if  not,  then  the  truftees  to  raife  a  portion  out  of  the  faid 
«  lands  for  i)\,  and  the  fands  to  remain  to  C;  A.  dies,   and  B. 

*  marries  one  who  neither  was  nor  took  upon  him  the  name  of 

*  Fitzgerald;  and  the  only  point  on  which  judgment  was  there 
«  given,  was  the  want  of  notice  in  B.  of  the  fettlement,  without 

*  which,  being  heir  at  law,  and  fo  having  a  title  by  defcent,  (he- 
«  was  not  bound  ex  officio  to  take  notice  of  the  condition.   But  this 

*  fully  proves  the  poirt  in  queftion,  that  if  (he  had  had  fufEcient 

<  notice  of  the  condition,  her  breaking    it  had  determined  her 

<  eltate,  and  caft  the  pofleflvon  upon  C.  who  was  next  in  re- 
«  mainder,* 
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*  3.  Dl{lin£lion  between  a  Limitation  over  in  cafe  of  a  Will,  and 
•  where  no  Limitation  is  made  over. 

**  The  third  difl:In£lion  I  obferved,  was  between  a  limitation 
'  over  in  cafe  of  a  conditional  devife  in  a  will,  and  where  no  li- 
*  mitation  was  made  over  upon  breach  of  the  condition  ;  and  both 
'  parts  of  this  dillin£lion  futhciently  appear  from  the  laws  already 
'  mentioned  under  the  ift  and  2d  head;  I  fliall  therefore  only 
f  add  the  two  following  cafes  for  further  illuftration  thereof. 
'  The  firfl:  whereof  was  this  ;" 

*  j4.  feifed  of  lands,  and  having  iflue  two  daughters  only,  devifed 
lands  to  the  eldeft  and  her  heirs,  and  thst  fhe  pay  to  her  young- 
eft  fifter  yearly  30  /.  And  per  cur. — This  was  a  condition,  for 
otherwife  the  youngefl:  fifter  would  have  no  remedy  for  the  rent ; 
and  being  a  condition,  it  defcended  upon  both  the  daughters  as 
heirs,  and  for  breach  thereof  the  youngeft  might  enter  into  a 
moiety  of  the  land  with  her  fifter  -,  for  there  being  no  limitation 
over  to  the  youngeft  for  default  of  payment,  if  ftie  had  not 
been  equally  heir  with  her  fifter,  flie  would  have  been  without 
remedy. 

*  So,  where  a  copyholder  in  fee  of  lands  in  Borough  EngUJhy 
having  ifTue  three  fons,  A.,  B.,  and  C,  furrendered  his  land  to 
the  ufe  of  his  will,  and  after  devifed  them  to  B.  in  fee,  upon 
condition  that  he  fhould  pay  to  his  four  fifters  10 1,  a-piece  at 
their  full  age,  and  died  j  A.  the  eldeft  fon  had  iflue  two  daugh- 
ters, and  died ;  B.  was  admitted,  and  did  not  pay  the  20  /. 
a-piece  ;  C.  the  youngeft  fon  entered  :  it  was  objeded,  that  this 
was  a  limitation  to  B.  till  he  failed  to  pay,  i^c.  and  fo  fhould  go 
to  the  youngeft  fon,  who  was  inheritable  by  the  cuftom.  But 
it  was  adjudged  to  be  a  condition,  and  that  for  breach  thereof 
the  daughters  of  A.  the  eldeft  fon  ftiould  enter ;  but  it  fcems 
that  after  fuch  entry  the  heir  by  cuftom  ftiall  enter  upon  them. 
But  quisrey  if  the  devife  had  been  to  the  eldeft  fon  upon  fuch 
condition,  this  had  been  a  limitation,  which,  upon  non-payment, 
would  have  carried  the  land  to  the  youngeft  fon,  who  was  heir 
by  cuftom  •,  for  otherwife,  if  it  ftiould  be  a  condition,  by  the  de- 
fcent  to  the  eldeft  fon,  it  would  be  merged  and  defeated.  But 
quare^  if  the  land  had  been  defcendible  to  the  eldeft  fon  as  other 
inheritances  at  common  law  are,  and  fuch  conditional  devife  had 
been  made  thereof  to  the  eldeft  fon  without  any  limitation  over 
for  default  of  payment,  quizre  if  in  fuch  cafe  the  legatees  had 
any  other  remedy  than  by  bill  in  equity  for  their  legacies,  for 
the  land  not  being  given  to  them,  it  will  be  hard  to  maintain, 
that  for  breach  of  the  condition  the  land  fhould  go  over  to  them  ; 
therefore  in  fuch  cafe  it  fhould  feem  they  have  no  remedy  but 
in  Chancery,  where  the  eldeft  fon  will  be  looked  upon  as  a 
truftee  for  the  payment  of  fo  much  money  to  them.* 


4.  Diftindion 
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*  4.  DiftlniElion  between  Remainders  that  aretoarife  upon  Con- 

*  ditions  agreeable  to  the  Rules  of  Law,  and  fuch  as  are  to  arife 

*  upon  Conditions  repugnant  and  againll  the  Rules  of  Law. 

*'  As  to  the  firft  part  hereof,  how  far  remainders  ¥pon  fuch 
"  conditions,  and  fo  far  as  they  may  be  called  conditions,  which 
**  do  not  go  in  reflraint  and  abridgment  of  the  firft  eftate,  arc 
*'  good,  will  appear  under  the  5th  and  laft  diltindion.  But  as  to 
"  the  remainders  that  are  to  arife  upon  conditions  repugnant,  and 
*'  againft  the  rules  of  law,  this  lias  been  already  cleared  in  part 
*'  under  the  firft  diftinclion,  and  will  now  fully  appear  by  the 
*'  cafes  following :" 

*  Therefore,  if  one  by  his  will,  by  covenant  to  ftand  feifed,   i  Co.  83. 

'  feoffment  to  ufes,  or  other  conveyance  whatfoever,  gives  or  con-  ^lopl-^si. 

*  veys  lands  to,  or  to  the  ufe  of  ^.  his  eldeft  fon,  and   the  heirs  eco.  40. 

*  male  of  his  body,   remainder  to,  or  to  the  ufe  of  B,  his  fccond  9  Co.  127. 

*  fon,  and  the  heirs  male  of  his  body,  and  fo  to  the  third  and  other  ^^°*  ^^*' 

*  fons  in  like  manner  ;  and  after  adds  a  provifo,  that  if  A.  or  his  Cro.  jac. 
,*  iflue,  or  any  other  of  his   fans  in   remainder,  fhall  attempt  to  <'98. 

*  alien,  Is'c.  or  Ihall  alien,  '^c.  by  which  any  eftate  fhail  be  bar-  1?^°,'^^ 

*  red,  ^c.  that  then  immediately  after  fuch  attempt,  and  before  Swii^.  fizj 

*  any  adl  executed,  or  immediately  after  fuch  alienation,  the  ufe 

*  and  eftate  of  him  fo  attempting  or  aliening,  ^V.  {hall  ceafe  as  if 

*  he  were  naturally  dead,  and  that  then  it  (hall  remain  immedi- 
'  ately  to  fuch  perfons  to  whom  it  ought  to  come  by  the  intent  of 

*  the  indenture  or  will,  or  to  him  in  the  next  remainder,  l3'c.     In 

*  this  cafe  the  remainders  are  a^lually  vefted  as  remainders  in  all 

*  the  fons  *,  but,  as  to  their  taking  effect  in  pofTefTion  upon  breach 

*  of  the  condition,  or  fooner,  or  otherwife  than  they  would  have 
'  done  if  there  had  been  no  condition  at  all,  the  provifo  or  condi- 
'  tion  is  totally  repugnant  and  againft  law  ;  for  be  it  either  a  con- 

*  dition  or  a  limitation,  it  cannot  carry  over  the  eftate  to  him  in 

*  remainder  upon  breach  thereof.     For  if  it  be  a  condition,  then 

*  the  donor  and  his  heirs  only  can  take  advantage  of  the  breach 

*  thereof,  not  thofe  in  remainder  who  are  ftrangers  j  and  if  the 

*  donor  or  his  heirs  enter  for  breach  of  the  condition,  they  thereby 

*  defeat  not  only  the  prefent  eftate,  but  all  remainders  dependant 

*  thereupon.     If  it  be  a  limitation  till  they  alien  only,  yet  it  is  re- 

*  pugnant,  that  when  by  the  alienation  the  eftate  is  actually  fettled 

*  and  vefted  in  the  alienee,  the  fame  alienation  fhould  at  the  fame 

*  time  veft  and  fettle  the  eftate  in   another  j  and  for  the  words 

*  atiemptingy   endeavouring^  or  going  about  to  alien,  they  are  of  too 

*  uncertain  a  fignification  to  receive  any  countenance,  and  what 
<  (hall  be  faid  a  fufficient  attempt,  and  what  not,  is  hard  to  deter- 

*  mine ;  befides  that,  all  fuch  claufes  tend  to  perpetuities,  to  fix 
^  eftates  in   families   unalienable,   that  they   can  upon  no  exi- 

*  gencies  or  emergencies  whatfoever  difpofe  thereof,  to  provide  for 

*  payment  of  their  debts,  their  wives,  or  younger  children ;  and 
«  alfo  they  deftroy  and  enervate  the  force  of  fines  and  common 

*  recoveriesj  the  great  and  common  alTurances,  whereby  men  hold 

*  their 
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their  eilates,  and  therefore  with  juft  reafon  all  fuch  claufes  arc 
exploded  and  difallowed. 

*  One  devifes  lands  to  his  fon  A.  and  the  heirs  male  of  his  body, 
provided  that  if  A.  or  any  ifflie  male  of  his  body,  alien,  give,  or 
grant  the  premifes  to  any  perfon  for  above  twenty  years,   l^c* 
that  then  the  faid  premifes,  for  default  cf  fuch  iffue  male  of  the 
body  of  A.y  immediately  upon  every  fuch  alienation,  gift,   or 
grant,  fhall  remain  and  come  to  his  (the  tefta tor's)  fon  jB.,  and 
the  heirs  male  of  his  body,  ^r^and  dies ;   A.  enters  and  makes 
a  leafe  for  a  thoufnnd  years,  and  dies  without  iflue  male,  leaving 
C.  his  daughter  and  heir  ;  B.  enters  upon   her,  C.  re-enters. 
It  was  held  j^r/?.  That  the  remainder  to  B.  was  not  to  take  effc6l 
but  upon  alienation  and  death  without  iffue  male,  and  not  upon 
the  death  of  ^.  without  iffue  male  only,     Secotullyy  That  the  re- 
mainder being  limited  to  take  effe£l  upon  fuch  alienation  fhould 
never  arife,  becaufe  by  the  alienation  the  land  is  given  to  another, 
and  then  it  is  repugnant  to  make  the  alienation  to  one  fufficient 
to  carry  the  land  to  another.'     "  Note;  This  cafe  appears  in 
Croke  to  be  adjudged  in  C.  B.  and  B.  R.  for  the  daughter  of  y^., 
but  in  Jllooye  it  is  faid,  that  in  error  afterwards  brought  in  B.  R. 
the  judgment  was  reverfed,  but  no  reafcns  for  the  reverfal  are 
there  mentioned.     This  cafe  agrees  with  the  cafe  of  ABon  v. 
Hare  above  mentioned,  where  it  was  holden,  that  without  an 
attempt  to  alien,  the  remainder  was  not  to  arife  ;  and  upon  that 
'  point  only  judgment  was  there  given,  without  entering  into  the 
nature  or  validity  of  the  limitation,  which  by  the  foregoing  cafes 
■  appears  to  be  clearly  againft  the  law." 

*  One  devifes  lands  to  A.  in  tail,  upon  condition  that  he  (hall 
not  alien,  and  that  if  ke  dies  without  iffue  it  fliall  remain  to  B,  in 
fee;  after  A.  aliens,  yet  B.  cannot  enter  for  the  condition 
broken,  but  the  heir  at  common  law,  becaufe  this  is  not  a  li- 
mitation, but  a  condition,  by  Coh  and  Warhurton.  But  quare, 
if  A.  after  dies  without  iffue,  if  B.  may  not  enter ;  for  though 
the  heir  enter  for  the  condition  broken,  and  hold  till  the  eltate- 
tail  determined,  yet  the  remainder  to  B.  feems  good  by  way  of 
executory  devife,  to  arife  out  of  the  reverfion  veiled  in  the  heir 
by  his  entry  for  breach  of  the  condition,  and  not  as  an  immedi- 
ate remainder,  becaufe  it  is  not  to  take  effe£l  till  the  death  of -r^.. 
without  iffue,  and  yet  the  eftate- tail  of  A.  by  breach  of  the  con- 
dition may  determine  long  before. 

*  One  devifes  lands  to  A.  and  the  heirs  male  of  his  body,  pro- 
vided if  he  does  attempt  to  alien,  that  then  immediately  his 
eftate  fhall  ceafe,  and  B.  ftiall  enter  :  after  A.  makes  a  feoffment 
in  fee,  and  thereupon  B.  enters  ;  and  it  was  adjudged  in  the 
grand  feffions  againft  B.,  whereupon  he  brought  a  writ  of  error. 
AuAfrf  it  was  agreed,  That  tenant  iii  tail  could  not  be  rfi- 
ftrained  from  alienation  by  fine  or  recovery.  Secondly.,  That  a 
bare  attempt  would  be  no  breach ;  but  then  it  was  argued,  that 
he  might  be  reftrained  from  aliening  by  feoffment,  or  other  a(ft 
which  would  amount  to  a  tort,  and  muke  a  difcontinuance,  and. 
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f  that  this  provifo  imports  as  much ;  ?.nd  therefore  the  feoffment 

f  was  a  breach,   for  that   was   an   attempt,   and  more  ;  and  that 

*  therefore  it  (hould  determine  the  eflate-tail  quaft  by  limitation, 

*  which  would  give  an  immediate  title  of  entry  to  B.  by  executory 

*  devife,  and  that  the  current  of  authorities,  fince  lo  Co.  40.  are, 

*  that  a  condition  in  a  will  Ihall  be  taken  as  a  limitation.     But 

*  the  whole  court  held  the  condition  void,  becaufe  /ion  conjiat  what 

*  fliall  be  adjudged  an  attempt,  and  ho\v  it  fhould  be  tried;  an3 
?  fo  the  judgment  was  affirmed. 

*  But  where   one,  having  two   fons,  dcvxieii  BJachacre  to  hi^  2  Leon,  38. 
?  eldc-d  in  tail,   and  JVhiteacre  to  his  youngeft  fon  in  tail,  provifo  Mo.  271. 

*  femper  that  if  any  of  his  children  alien  or  demife  any  of  his  lands  pavlr'* 

*  to  them  devifed  before  they  come  to  the  age  of  thirty  years,  then 
<  the  next  brother  ihall  enter  ;   the  eldeft  enters,   and  lets  Black- 

*  acre  before  his  age  of  thirty  years  ;  this  was  held  a  good  limit- 

*  ation  till  they  aliened,   and  that  upon  alienation  it  fhould  go  to 

*  the  other.  But  this  cafe  differs  from  the  preceding  cafes,  for 
^  here  was  no  total  reftraint  of  alienation,  but  only  till  they  ar- 

*  rived  to  fuch  an  age  as  they  might  be  prefumed  to  have  full  dif- 

*  cretion,  and  to  know  well  what  they  did,  wliich  was  but  a  rea-< 
^  fonable  reftraint ;  but  in  that  cafe  where  the  younger  brother 
*■  entered  into  Blackacre  by  virtue  of  the  limitation,  and  aliened 
^  It  before  his  age  of  thirty,  it  was  held,  that  the  eldeft  brother 

*  could  not  enter  into  it  again,    becaufe  by  the  entry  of  the 

*  younger  brother  'that  part  was  difcharged  of  the  limitation  for 

*  ever.'  ^ 

"  Thefe  cafes  being  fo  adjudged,  though  none  of  them  do  in  Plow.  4^51. 
*'  exprefs  terms  deny  ScholaJIica's  cafe  to  be  law,  yet  the  refolu-  N'c^is*'' 
\^  tion  of  that  cafe  can  hardly  Hand,  as  it  tends  as  directly  to  a  schoUftka'* 

-.**  perpetuity  as  any  of  them.     The  cafe  was  this: — A  man  devifed  cafe. 

^f*  lands  to  his  eldeft  fon  in  tail,  remainder  to  his  youngeft  fon  in  ^l°'  S4i« 
5'  tail,  remainder  over  in  tail,  remainder  to  his  own  right  heirs ;  ^ ' ''"'' 
*'  and  if  any  of  the  entails  do  wrong,  vex,  or  moleft  any  other  of 
*'  them  for  the  faid  lands,  or  mortgage,  bargain,  and  fell  the  faid 
**  lands,  or  otherwife  incumber  them,  l^fc.  that  then  every  fuch 
*'  perfon,  and  his  and  their  heirs,  fhall  forthwith  be  excluded  and 
'*  difcharged  touching  the  faid  entail ;  and  that  the  conveyance  of 
*'  the  entail  of  the  faid  lands  againft  him  or  them  fliall  be  of  no 
*«  force,  but  that  it  fhall  defcend  and  come  to  the  party  next  in  tail 
*'  to  him,  as  if  fuch  diforderous  perfon  had  never  been  mentioned 
<'  in  the  will.  The  eldeft  fon  enters  and  avoids  a  fine,  and  fuffers 
"  a  common  recovery,  and  the  youngeft  fon  enters  upon  him. 
**  It  was  adjudged  that  his  entry  was  lawful,  and  that  the  eftatc 
<*  of  every  one  in  remainder  was  fubjeil  to  the  limitation  to  ceafe 
**  by  alienation.  And  that  the  next  in  remainder  might  enter; 
<'  for  that  it  was  not  a  condition,  becaufe  then  it  would  defcend  to 
"  the  eldeft  fon  himfelf,  and  by  his  alienation  would  pafs  extin- 
U  guifhed  in  the  land  ;  but  being  a  limitation,  it  is  as  if  it  were 
**  devifed  to  every  of  them  till  they  aliened,  and  £b  by  alienation 
♦*  their  eftate  ipfofaflo  determines,  and  is  caft  upon  him  in  the  re- 
s' maind'jr  before  entry.     And  for  conftruftion  of  the  condition 

"by 
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"  by  a  limitation  in  a  will,  this  cafe  feems  to  have  led  the  way 
**  to  all  the  cafes  that  have  followed  upon  it.  But  for  the  nature 
*'  of  the  condition,  all  the  cafes  before  mentioned  feem  to  condemn 
"  it.  And  my  Lord  Coke  fays,  that  a  contrary  judgment  was  given 
*<  in  the  fame  cafe  afterwards  by  Pophatn  and  two  jullices,  though 
*'  Moor  in  reporting  the  fame  cafe  mentions  it  to  have  been  ad- 
**  judged  by  Popham  and  two  juftices,  according  to  the  refolution 
*'  in  the  Commentaries.  But  the  cafe  at  this  day  by  good  opinion 
"  is  held  to  be  no  law,  as  being  intrcduclive  of  a  perpetuity  which 
<*  the  law  condemns." 

Upon  a  marriage  fettlement  y^.  is  made  tenant- for  life,  remain- 
der to  the  heirs  of  his  body  by  his  wife  Jane ;  and  in  the  fame 
deed  A.  covenants  not  to  fuffer  a  recovery,  but  that  the  lands  fliall 
be  enjoyed  according  to  thefe  limitations  \  A.  notwithftanding  his 
covenant  fuffers  a  recovery,  and  devifes  the  lands.  It  w.ts  held 
in  Chancery,  that  A.  being  tenant  in  tail,  and  as  fuch  having 
power  to  fufier  a  recovery,  the  lands  devifed  fliould  not  be  affe£l:ed, 
but  that  the  covenant  was  goodj  and  fliould  therefore  bind  his 
ailets. 


c.  Di{lin<£lion  between  fuch  Words  as  actually  make  a  Condition, 
*  and  fuch  as  are  only  defcriptive  of  tl)e  Time  and  Manner  when 
<  and  how  the  Remainders  are  to  arife. 


Plow.  23  to 
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*'  The  fifth  and  lafl  diflinflion  I  (hall  mention  Is,  between  fucTi 
words  as  actually  make  a  condition,  and  fuch  as  are  only  de- 

'  fcriptive  of  the  time  when,  and  manner  how,  the  remainders  arc 
to  arife  and  take  place.     And  this  is  the  more  neceffary,  becaufe 

'  in  feveral  of  the  foregoing  and  other  cafes  great  difputes  have 

•  arifen,  when  the  word  condition  has  been  in  the  deed  or  will, 
■  though  in  reality  there  has  been  no  manner  of  condition  at  all;  for 

•  a  condition,  as  appears  before,  properly  and  ftri£lly  taken  muft 
go  in  redraint  and  abridgment  of  the  eftate  firfl;  given,  other- 
wife  it  is  no  condition,  but  only  a  modus  or  particular  qualifi- 
cation whereby  fuch  a  perfon  is  to  entitle  himfelf  to  the  eftatc 
in  remainder,  and  has  no  manner  of  relation  to  the  firft  eftate 

'  either  to  fliorten  or  abridge  it." 
*  Therefore,  where  one  made  a  leafe  to  A.  for  life,  remainder 
to  B.  for  life  •,  and  if  it  happen  B.  dies  before  A..^  then  the  lands 
to  remain  to  C.  for  life ;  B.  dies  in  the  life  of  A.^  and  then  A, 
dies,  and  if  the  remainder  to  C.  was  good,  was  the  queflion  .'*  It 
was  argu'id  that  it  was  not,  becaufe  it  was  appointed  to  begin 
during  the  particular  eftate,  where  it  ought  to  be  limited  to  take 
effedl  after  the  particular  eftate  ended  ;  and  therefore  a  leafe  for 
life  to  A-t  remainder  to  B,  for  life,  and  if  A.  dies,  that  then  it 
fliall  remain  to  C.  in  fee,  this  remainder  is  void,  becaufe  then  It 
would  fubvert  the  remainder  to  J5.,  and  therefore  is  repugnant 
to  the  eftate  firft  limited  to  B.  So,  a  leafe  to  two  for  their  lives, 
remainder  after  the  death  of  the  firft  of  them  to  C.  in  fee,  Is 
void,  becaufe  it  would  defeat  the  furvivorfliip  given  by  the  firfti 
words.     So  here,  fecondly,  it  was  argued,  That  this  remainder 

*  was 
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*  was  void,  being  to  begin  upon  a  condition,  whereof  none  fnould 
take  advantage  but  the  leflbr  and  his  heirs.  Thirdly,  That  this 
remainder,  being  to  begin  upon  a  condition  precedent,  did  not 
pafs  out  of  the  leflbr  at  the  time  of  the  livery,  as  all  remainders 
ought,  and  therefore  alfo  was  void.  But  on  the  other  fide  it 
was  argued  and  adjudg^ed^  that  fifjit  Here  was  no  repugnancy, 
for  it  was  not  intended  that  if  B.  died,  living  A.y  that  then  C. 
(hould  have  the  land  immediately,  but  that  then  it  ihould  remain 
to  C  as  a  remainder,  viz.  after  the  death  oi  A.^  and  as  B.  would 
have  had  it,  if  he  had  lived.  Secondly,  That  this  was  not  a  con- 
dition, but  a  limitation  when  the  remainder  fliould  begin  ;  for  if 
it  were  a  condition,  it  would  go  in  reftraint  of  the  thing  given 
upon  fomething  to  be  done  or  not  done  by  the  particular  tenant, 
which  here  it  does  not :  therefore  if  one  makes  a  leafe  to  A.  for 
life,  upon  condition  that  if  B.  marries  the  daughter  of  the  leflbr 
during  the  efl:ate  for  life,  that  then  it  fhall  remain  to  B.^  this  is 
no  condition  to  defeat  or  abridge  the  eftate  of  A.y  but  is  only  a 
limitation  when  and  how  the  remainder  to  B.  is  to  take  efFe6t. 
So,  if  a  leafe  were  made  to-^.  for  life,  upon  condition  that  if  ^. 
pay  to  the  leflbr  20  /.,  that  then  after  the  death  of  A.  the  land 
ihould  remain  to  B.,  this  is  good,  becaufe  it  does  not  go  in 
abridgment  of  the  firft  eftate  ;  but  if  it  was,  that  then  imme- 
diately upon  fuch  payment  the  land  Ihould  remain  to  B.,  this 
would  be  void,  becaufe  this  would  go  in  deflruiSlion  of  the  firft  • 
eftate,  without  any  thing  to  be  done  or  not  done  by  him,  and  of 
fuch  condition  the  leflbr  and  his  heirs  only  can  take  advantage, 
not  a  ftranger,  and  therefore  the  remainder  to  arife  thereby  is 
void.  So,  if  a  leafe  be  made  to  two  for  their  lives,  upon  condi- 
tion that  if  one  of  them  died  within  feven  years,  that  then  after 
the  death  of  the  other  the  land  (hould  remain  to  a  ftranger  in 
fee,  this  is  a  good  remainder,  being  not  to  begin  upon  a  condi- 
tion, but  upon  a  limitation  or  modus  appointed  by  the  leflor. 
And  they  all  agreed,  that  a  remainder  to  begin  upon  an  impof- 
fible  or  illegal  limitation  or  condition  would  be  void ;  as,  upon 
a  condition  that  if  A.  the  firft  leflee,  or  if  B.  kill  a  man,  that 
then  it  fhould  remain  to  him,  thefe  remainders  fliall  never  arife. 
So  the  cafe  of  Plefington^  who  made  a  leafe  for  years  upon  con-  Plowd.29.a. 
dition  that  if  he  aliened  thereverfion,  that  then  the  lefl^ee  fhould  ^.^J^'f^'^^ 
have  it  to  him  and  his  heirs ;  this  limitation  was  void,  becaufe  y^^.  72^.* 
repugnant,  that  when  he  aliened  the  reverfion  to  one,  the  fame  Co.  Liu. 
alienation  (hould  carry  the  land  to  another.  Alfo,  the  better  378- 
opinion  feems,  that  the  remainder  pafled  out  of  the  leflbr  pre- 
fently,  and  is  carried  into  abeyance,  to  be  executed  when  the 
contingency  happens.' 

«'  But,  though  thefe  words  make  no  coudition  with  regard  to  Leon. 285, 
the  precedent  eftate,  yet  as  to  the  vefting  of  the  eftate  in  re-  ^^l^^^^^- 
mainder  to  which  they  are  annexed,  they  may  properly  enough  ,5.    Lee  v. 
be  called  conditions  precedent.     Therefore  where"  '  A.  by  his  Vincent. 
will  devifed  lands  to  B.  his  fecond   fon,  and  if  he  depart  this 
world  not  having  iflue,  then  he  willed  that  his  land  ftiould  re 
maia  over  to  another,  and  died  j  B.  had  ifl'us  C,  and  died  ;  thej 
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*  C.  died  without  iflue ;  it  was  urged,  that  the  remainder  could 

*  not  take  efFeft,  becaufe  it  was  limited  to  take  place  on  a  condi- 
«  tion  precedent,  which  in  this  cafe  had  not  happened  5  for  B.  left 

*  iflue,  and  fo  did  not  depart  the  world  not  having  iflTue,  as  the 
«  words  of  the  wii!  are ;  yet,  per  cur.  it  v/as  adjudged.  That  though 

*  literally  he  could  not  be  faid  to  depart  the  world  not  having  ifluei 

*  yet,  fince  that  ifTue  died  without  iflue,  by  the  intent  of  the  will, 

*  and  the  conftruftion  of  law,  he  was  dead  without  iflue  whenever 

*  the  iflue  failed  ;  as  in  a  formedon  in  remainder  or  reyerteri 

*  though  the  donee  hath  IflTue,  yet,  if  after  the  eftatc-tail  deter* 

*  mines  for  want  of  IflTue,  the  writ  fuppofes  thit  the  donee  died 

*  without  iflue  ;  z  fortiori  in  cafe  of  a  will  fuch  conftrudlion  fhall 

*  be  made  to  fupport  the  intent  of  the  teftator: 

'  So,  where  A.  upon  marriage  conveyed  lands   to  the  ufe  of 

*  himfelf  for  life,  remainder  to  his  firft  and  other  fons  in  tail  male 

*  fucceflively  ;  and  if  he  dies  without  iflue  male,  then  to  the  ufe 

*  of  the  daughters  for  one  hundred  years,  for  raifing  1500/.  foir 
'  their  portions  j  A.  had  iflue  a  fon  and  a  daughter,  and  died ; 

*  and  after  the  fon  died  without  iflue ;  and  if  the  daughter  fhould 
f  have  the  term  was  the  queftion  ?    And  it  was  argued,  that  flic 

*  fliould  not :  becaufe  A.  did  not  die  without  ifliie  male,  for  he 

*  left  a  fon,  though  fuch  a  fon  after  died  without  ifl"ue  ;  and  it 

*  could  not  be  intended  that  whenever  the  ifl'ue  male  failed,  that 

*  the  daughters  fliould  have  their  portions,  for  that  might  be  loo 

*  years  after  when  all  the  daughters  were  dead  ;  and  fuch  intentiort 

*  would  make  it  ill  in  its  creation.     But  it  was  anfwered  and  ad- 

*  judged,  that  quandocunque  the  iflue  male  failed,  the  hufband  ill 

*  this  cafe  may  be  faid  to  be  dead  without  iflTue  male  ;  and  the  ex- 
'  pe^tation  of  fuch  a  term  in  remainder  is  for  their  advantage  in 

*  marriage  j  and  fuch  a  term  may  be  as  well  created  to  arife  tiport 

*  failure  of  iflue  male,  as  a  power  to  fell  upon  failure  of  ifliie  male  5 

*  which  hath  been  adjudged  to  be  good.'  "  Note ;  A  cafe  waS 
"  cited  13  Car.  i.  between  Brett  and  Pi'dredge,  where  a  f'ither 
**  upon  marriage  of  his  daughter  made  a  provifion,  that  if  hi^ 
"  daughter  died  without  iflue  within  two  years^  that  then  her  huf- 
**  band  fhould  repay  500/.  of  her  portion:  the  daughter  haci 
*'  iflTue  ;  and  after,  (he  and  the  iflue  died  within  the  two  years. 
*'  It  was  adjudged,  that  the  hufband  fliould  not  repay  the  500/. 
*'  becaufe  by  the  having  of  iflue  the  condition  was  fulfilled.  Nate  ; 
**  My  Lord  Chief  Juftice  Holt,  in  the  cafe  next  after  mentioned, 
**  faid,  that  the  f?rincipal  cafe  of  Goodyer  v.  Clerk  was  not  put  right 
**  in  any  of  the  books  but  Keble,  for  the  true  cafe  was,  that  the 
*'  hufband  before  marriage,  by  a  feparate  deed,  made  a  leafe  for 
**  ioo  years,  to  begin  after  his  death  without  iflue  male  on  the 
**  body  of  his  intended  wife,  in  trufl:,  for  raiflng  portions  for 
**  daughters  ;  and  after  made  a  fcttlement  by  leafe  and  releafe,  trf 
**  the  ufe  of  himfelf  and  his  wife,  and  hrlt  artd  other  fons,  in  the 
*'  ufual  form,  ^c.  And  he  faid,  this  term  being  not  fubfequeut 
**  to  nor  depending  upon  the  efl;ates  limited  by  die  fettlement,  but 
**  precedent  in  its  creation,  could  not  be  barred  by  any  fine  or 
*»  common  recovery  undei  the  fcttlement.     And  though  he  did 

<*  TiOl 
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*'  not  deny  but  fuch  leafe  was  good,  yet  he  thought  it  a  very  dan- 

**  gerous  pradlice -,  and  if  fucli  leafes  were  countenanced,  nopur- 

•<  chafer  under  fuch  fettlement  would  be  fafe.     But  note ;  though 

**  fuch  leafe  cannot  be  barred  by  a  common  recovery,  becaufe  bc- 

*<  ing  precedent  to  the  eftate-taii,  the  recompence  in  value  cannot 

**  extend  to  it,  nor  can  he  who  recovers  againit  the  tenant  in  tail 

**  be  fuppofed  to  have  any  right  againft  the  termor,  who  comes  in 

**  paramount  the   eltate-tail ;  yet  it  appears  by  the  books,  that  i  Keb.  147, 

**  Alatiwood,  Barnjley^  and  Tibifden  held,  that  if  a  common  reco-  ^'^'^.'  4^3' 

**  very  be  againft  the  tenant  in  tail,  fuch  leflee  for  years  infuturoy  cro.  iac°.** 

«'  or  upon  a  contingency,  fhall  not  be  admitted  to  falufy  within  592.  Sir  T. 

**  21  if.  8.  c,  15.  to  defeat  the  recovery  ;  and  then  it  remains  at  ^7"™  *'• 

**  common  law,  and  his  term  is  fubjedl  to  the  power  of  the  tenant  *    "'   ^'  * 

"  in  tail,  as  it  was  before  that  ftatute  ;  which  fufficiently  takes  off 

"  the  objeiSlion  from  the  danger  of  introducing  perpetuities  by  the 

"  allowing  of  fuch  leafes.   And  in  another  book  it  is  held.  That  i£ 

*'  there  be  A.  tenant  in  tail,  remainder  to  B.  in  tail,  and  B.  make  a 

**  leafe  for  years,  or  grant  a  rent-charge,  fuch  lefiee  or  grantee 

**  cannot  falfify  a  common  recovery  had  againll  the  firfl  tenant  in 

*<  tail ;  becaufe  he  who  fufFered  the  recovery  was  not  chargeable 

"  with  the  leafe  or  rent.     And  though  on  the  other  hand  it  may 

'*  be  objecled,  that  by  this  conftrudioa  all  provifions  for  daughters 

*'  or  younger  children  made  by  fuch  precedent  leafe  for  years  may 

*•  be  defeated  ;  to  this  it  is  anfwered,  that  t!ie  Court  of  Chancery 

**  will  no  doubt  fupport  fuch  leafes  according  to  the  truft  thereof 

'*  declared  for  daughters  or  younger  children,  but  no  further ;  and 

"  when  that  is  fatisfied,  the  term  will  then  fall  of  courfe  for  want 

**  of  power  to  falfify  by  the  common  law,   and  a  further  fupport 

**  in  equity. 

*'  One  makes  a  fettlement  upon  marriage  to  the  ufe  of  himfelf  Trin.  170^. 
"  for  life,  remainder  to  truflees  to  fupport  the  contingent  re-^  '"  ^"  ^' 
•*  mainders  during  his  life,  remainder  to  his  wife  for  life  for  her  A,i,i,ews*. 
<*  jointure,  remainder  to  his  firft  and  other  fons  in  tail  male  fuc-  [S.  c.Rep, 
*'  ceflively  ;  and  then  follows  this  claufe — And  in  default  of  fuch  !«'"?•  Ho'c» 
*•  iffiie,  and  in  cafe  he  (the  hufband)  fhall  die  or  be  dead  without  uMod.SS- 
**  iflue  male  of  his  body  on  the  body  of  his  wife  born,  or  in  ventre  Bur  the  rc- 
"  fa  mere,  at  the  time  of   his  death,  havinjr  one  or  more  dauga-  P""  ^"f  '• 

•/  ,  ,  1  ',  r  •  n  apparently 

**  ter  or  daughters,  then   to  trultecs  tor  50D  years,   m  trult  to  fromadif- 
**  raife  portions  for  fuch  daughter  or  daughters,  alfo  yearly  main-  Cerent  hand, 
**  teuances  to  be   paid  half-yearly  from  the  death  of  the  wife,  ^q^,"/"* 
**  The  huiband  has  iffue  male  by  his  wife,  and  rxlfo  daughters,  and  fpeds  more 
"  dies  ;  then  the  ifiiie  male  dies  without  iP/ae ;  and  if  the  term  ^^li-J 
"  fliould  aiife,   was  the    laeftion?     It  was  argued  by  Serjeant 
*'  Parker,  that  it  fliould  not,  becaufe  it  was  to  arife  upon  a  con- 
"  dition  precedent  •,  for  the  having  no  iflue  male  was  reftrained 
*'  to  a  particular  time,  viz.  the  time  of  his  death,  which  here  did 
**  not  happen.     He  agreed,  if  it  had  been,  that  if  he  die  without 
"  iflue   male  generally,   there,   iffue  is   nomen   colleBivum;    and 
«  though  he  has  iffue,  yet  if  fuch  iffue  male  after  die  without 
♦*  iffue,  either  in  his  life  time  or  at  any  time   after,  yet  the  term 
**  ihould  arife,  but  noi  in  this  cafe,  and  cited  the  laws  beforeraeir- 

*■'  rioned^ 
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'*  tioned.      Raymond  zr^uedy  that  here  was  no  contingency,  but 

*'  a  plain  limitation  of  the  term  after  failure  of  ifTue  male,  when- 

**  ever  that  happened  ;  for  when  he  fays  and  in  default  offuch  ijfuey 

**  it  is  plain,   if  he  had  gone   no   further,  it  had  been  fo  then, 

"  when  by  thofe  words  the  term  would  have  been  well  raifed,  the 

**  fubfequent  words,  which  are  but  tautology  and  a  repetition  of 

*'  the  fame  thing,  fhall  not  hinder  it  from  rifing  :  for  that  would 

<*  be  to  make  one  part  of  the  deed  deflroy  and  fubvert  the  other; 

**  and  the  words  following,  and  in  cafe  he  /Jjall  die  or  be  dead  with- 

*'  out   iffue  male  of  his   body  on  the  body  of  his  luife  born^   if  it  bad 

'*  gone  no  further,  are  but  a  repetition  of  the  former  words,  and 

**  in  default  of  fuch  iffue.     But  then»  if  the  words,  or  in  ventre  fa 

•*  mere  at  the  time  of  his  death ^  fhall  be  joined  to  all  the  foregoing 

**  words  and  be  taken  as  part  of  them,  then  it  deftroys  and  con- 

**  tradi<Sts  them  j    for  then  all   that    is   before    fpoken  of  iffue 

"  male  is  to  be   confined  to  his  death,  as  the  operative  words 

"  which  govern  and  go  through  the  whole  fentence ;  therefore, 

*^  he  argued,  that  the  words,  at  the  time  of  his  deaths  (hould  be  re- 

**  flrained  and  confined  only  to  the  words  next  immediately  be- 

•*  fore,   viz.  or  in   ventre  fa  mere,   for  otherwife  it  is  not  to  be 

**  known  what  he  meant  by  ventre  fa  mere,  nor  at  what  time  fuch 

**  iffue  male  was  to  be  in  ventre  fa  mere,  for  all  iffues  are  in  ventre 

*'  fa  mere  at  one  time  or  other ;    therefore  to  make  fenfe  of  the 

*'  deed,  thofe  words  mufl  be  reflrained,  and  then  the  whole  is 

*<  confiftent  and  eafy,  and  runs  thus — and  in  default  of  fuch  iffue^ 

**  and  iH  cafe  he  fhall  die  or  be  dead  luithout  iffue  male  generally,  or 

*^  fhall  die  or  be  dead  •without  ifjue  male  in  ventre  fa  mere  at  the  time 

**  of  his  death ;  and  then  whether  the  iffue  male  die  at  his  death, 

*'  or  being  in  ventre  fa  mere  at  his  death,  and  born  after,  die  with- 

**  out  iffue  male,  the  term  fhall  arife,  and  no  condition  in  it,  but  a 

**  plain  limitation  of  a  term  in  remainder.     But  my  Lord  Ch.  J. 

"  Holt  faid,  that  by  i'uch  conltruclion  you  deftroy  the  lafl:  words, 

'*  which  are  rellridllve  and  explanatory  of  the  foregoing,  and  tied 

**  down  to  the  time  of  liis  death.     Alfo,  the  maintenances  being 

*'  appointed  to  be  paid  half-yearly  from  the  death  of  the  mother, 

*'  (hew,   tliat  fuch   maintenances  and  term  were  only  to  arife  in 

*'  cafe  of  no  iffue  male  at  the  time  of  his  death ;  for  otherwife, 

*<  the  intereft  being  to  be  paid  from  the  death  of  the  mother, 

"  in  cafe   there  (hould  be  a  failure  of  iffue  male  40   or   50  years 

**  after,  the  intereft  or  maintenance  would  be  more  than  the  prln- 

**  cipal,  fortune,  or  portion  j  and  he  was  fo  (Irongly  of  this  opi- 

*'  nion,  that  this  term  was  to  arife  upon  a  condition  precedent, 

*'  which  here  was  not  performed,  that  he  faid  they  might  argue 

**  all  the  days  of  their  lives,  they  (liould  never  make  him  change 

a  Joarn.       «  it.     And  accordingly,  judgment  was  there  given,  that  the  term 

''th  Feb        "  ^o^^d  ^'^^  arife.     But  afterwards,  upon  a  writ  of  error  brought 

J706.  *'  in  parliament,  that  judgment  was  reverfed. 

Hoitv.  **  A.  makes  a  fettlement  upon  the  marriage  of  his  fon  with  one 

Buridgh,      <,  j^     J.Q  fj^g  ^fg   Qf  j.j^g  f-Qj^   fQ^   llfg^  remainder  to  truftees   to 

18  May,       **  fupport,  l^c.  remainder  to  the  firft  and  other  fons  in  the  ufual 
1710.  <'  form,  and  adds  this  provifo,  viz.  Provided  thaty  if  the  faid  B. 

^'Jball 
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*^  Jhall  happen  to  furvlve  her  hujhandy  not  havrng  ijpue  of  their  two  [Pr.  Ch. 

"  bcdits  lawfully  bcgotte'iy  thefi  fjje^  the  faid  '&.,fJjould  have  power  to  ^53-  S.  C 

''  fell  and  dfpofe  offuch  part  of  the  lands  asjhefjoidd  think  ft.      The  s.^C^l"  ^^'* 

"  hufbana    dies,  leaving   iiTue  ;  fome   years   after  that  iflue  dies 

"  without  iflue  ;  and  then  the  wife  fells   the  lands  in  queftion  to 

"  the  defendants,  againft  whom  the  heir  at  law  of   the  hufband 

••  brought  this  bill  to  have  a  difcovery  of  the  deeds  and  writings; 

*'  and  infifted  that  the  wife  had  no  power  to  fell  thefe  lands,  be- 

*^  caufe  the  condition  was  not  performed;  for  the  hufband  left 

*'  iiTue,  and  fo  fhe  did  not  furvive  him,  not  having  iiTue.     But  my 

"  Lord  Chancellour  faid,  that  when  an  eftate  is  made  to  one  and 

"  the  heirs  of  his  body,  and  in  cafe  he   die  without  iiTue,  to  go 

**  over  to  another,  that  limitation  over  is  good,  though  he  dies 

**  leaving  iflue,   which  ifl'ue  afterwards  dies  v/ithout  iiTue.     And 

*'  that  is  a  (Ironger  cafe  than  this;    for  if  he  leaves  ifTue,  he  can- 

*'  not  be  properly  faid  to  die  without  ilTue,  though  that  ifTue  after 

*'  fails  ;  becaufe  death  is  a   Tingle  adl,  and  to  be  performed  but 

**  once ;  but  here,  furviving  is  a  continuing  a£l,  and  fhe  furvives 

*'  her  hufband  as  much  a  year  after,  as  Cn^  did  the  firft  moment ; 

*'  and  therefore,  if  the  iflue  fails  during  her  life,  fhe  actually  fur- 

**  vives  wichout  ifiue,  or  not   having  ifTue,  bec.iufe  the  iflue  fails 

"  during  her  furvivorfliin,  which   continues   after   the  failure   of 

**  iflue.     And  this,  he  faid,  was  the  plain  natural  meaning  of  the 

*'  parties,  as  well  as  agreeable  to  the  words,  which  were  to  give 

*'  the  wife  a  power  to  difpofe  of  fo  much  of  the  lands,  in  cafe  the 

*'  ifl'ue  to  be  provided  for  by  that  fettlement  failed  during  her  life  ; 

*'  and  accorc'.iii^iv  difmifil'd  the  bill. 

•'  One  Fletcher,  being  pofleiTed  of  a  term  for  years,  by  his  will  Fletcher's 
**  devifes  it  to  his  wife  for  life,  and  after  her   death  to   Rebecca  "^^-   '^""' 
**  Fletcher  lot  life,  and   after  her  death  to  Thomas  Fletcher  and  his   |-cq  inCh. 
**  children;  and  if  it   Tiiall    happen  the   faid    Thomas  Fletcher  lo  [lEqCa. 
*'  die  before  the  expiration  of  the  faid  term,  not  having  iflue  of  '^"^^a'^S- 
"  his  body  then  living,  then  to  go  over  to  the  now  plaintiff^ for  the  Fearne'sEx. 
*'  refidue  of  the  term.     The  defendant's  title  was  by  an  aflign-  Dev.  184. 
^  ment  from  Rebecca  Fletcher ,  and  a  releafe  from  Thomas  Fletchery  ^'  ^"•^ 
"  of  aJl   their  eftate,  title,  and  intereft    refpeclively  in  and   to 
«*  the  premifes  :  the  two  life-eftates  were  at  an  end  :  and  Thomas 
**  Fletcher  \v?ls  dead  without  ifliie ;  and  now  the  plaintiff^brought 
"  this  bill  to  have  an  afTignment  of  the  refidue  of  the  term,  pur- 
«'  fuant  to  the  will.     All  that  was  infifted  on  for  the  defendant  to 
*'  diffxsrence  this  cafe  from  the  Duke  of  Norfolk's  cafe  of  a  term, 
"  and  from  Pell  and  Brown's  cafe  of  a  fee,  was,  that  this  con- 
*'  tingency   of  his   dying  without  iflue  then  living  was  not  con- 
"  fined  to  his  death,   but   that  the  word  then  living  fhould  relate 
*'  to  the   words   before   the  expiration  of  the  term;  and  fo  this 
*'  went  further  than   any  of  the  cafes  had  ever  yet  been  carried, 
*'  for  he  might  have  ilTue  for  feveral   generations,   and   yet,  if 
'*  that  iflue  failed  at  any  time  before  the  expiration  of  the  term, 
•<  then  it  was  to  go  over  ;   and  this  in  a  long  term  plainly  tended 
««  to  a  perpetuity,  and   therefore  ought  not  to  be  allowed;  but 
<*  that,  by  the  devife  to  Thomas  and  his  children,  and  the  words 
Vol.  V.  3  G  "  if 


Si8  Bcmainncr  anti  IReftcrQ'on, 

"  If  he  die  without  iHae,  the  whole  term  and  interefl:  wo.s  veftedl 

•'  in  him,  and  he  might  difpoie  thereof  as  lie  thought  fit.      And 

"  that  It  could  not  be  reltrained  by  the  words  thiti  livifig,  for  they 

<'  related   only  to  the  exnir<!tlon   of  tlie   term,  is'f. :  fo  the   re- 

**  mainder  over  to  the  phiintifF  was  void.     But  it  was  decreed  to 

'*  be  a  good  remainder  to  the  plaintiff,  by  way  of  executory   de- 

"  vife  ;  and  that  the  words  then  living  mull  relate  to  the  time  of 

*'  his  death,  for  otherwllc  there  would  be  no  ditlcrence  between 

*«  this  cafe  and  the  common  iimitation  of  a  term  to  one  and  the 

*'  heirs  of  liis  body,  and  if  he  die  wlciiout  Iflue,  to  remain  to  an- 

*'  other,  which  is  void  ;  for  there  it  mult  likewife  be  Intended  if 

«*  he  die  without  iflue  before  the  expiration  of  the  term,   becaufe 

*'  when  the  term  is  expired,  nothing  remains  to  limit  over  :  but, 

**  here,  being  limited  over  upon  this   contingency,  viz.  If  he  die 

*'  ivithoiit  ijfuc  then  livings   viz.   at  the  time  of  his  death ,  it  is  good, 

*'  becaufe  the   contingency  mufb  happen  within  the  compafs  of 

*'  one  life,  or  not  at  all,  and  will  be  certainly  known  at  his  death. 

*'  And   tills  cafe  differs  in   nothing  material  from  the  Duke  of 

"  Norfolk^  cafe. 

Corbett  V.  "  In  this  Cafe  It  was  faid  by  my  Lord  Chancellour  to  have  been 

Maidweii,      <«  decreed  in  this  court,  and  ieveral  cafes  cited  for  it,  that  where 
fnn.  1710.   44        eftate  is  limited  to  a  man  for  life,  remainder  to  his  wife  for 

jn  Chancery.  .  ,1  r  r  n. 

[lEq.  Cj.'  *'  hie,  remainder  to  trultees  tor  a  term  or  years,  upon  trult  out 

Abr.  i-^i.  a  of  the  rents  and  profits,  or  by  mortgage  or  fale  to  raife  portions 

Vco's  C. '  *'  ^°^   daughters  of  that   marriage,   to  be    paiil   at   their  age  of 

^Vern.  640.  **   1 8  ycars,  or  day  of  marriage,  which  fliould  firft  happen,  that 

€55.  S.  c.  ((  thefe  portions  were  abfoluttly  due  and  vefted  at  eighteen  or 

jQo.  S.c!  "  marriage,  though   in   the   life  of  the  father  and  mother  j  and 

^Uhougti  «'  that  the  term  for  raifing  them  ihould  be  fold  in  the  lifetime  of 

rhis  cafe,  ((  the  father  and  mother,  and  this  court  would  warrant  the  title, 

on  which  it  *'  ^^^  ^^  ^'^^  tvuH  of  the  term  were  limited  upon  a  condition  pre- 
wasfounded,  *'  cedcnt,  as  If  It  was  declared,  that  in  cafe  he  fliould  die  without 

l)aveb%-n  a  i{\\ie  male  on  the  body  of  his  laid  wife,  leaving  daughters,  that 

received  as  **  then  the  truftees  fhould,  out  of  the  rents,   ^c.  raife  and  pay 

the  la*  of  *'  portions  to  fuch  daughters  at  eighteen  or  marriage,  ijfc.  that  In 

the  court,  ti  ^afe  the  mother  died  without  iuue  male,  leaving  daughters,  who 

yet  judges  in    ,,  .        ,      .    ,  •     1   ■        1       r     1       >     i-r     •  -l 

later  times  attained  eighteen  or  were  married  in  the  father  s  liietime,    that 

i;aveex-  _     <'  fuch  term  in  remainder  Ihould  be  fold  prefeiuly,  and  the  por- 
prefied  their    jf  jj^j^g  ralfcd.     So,  where  even  the  term  itfslf  was  to  arife  upon 

Oplll.onor  r       ^  ^•    •  1  r  i-       •         •  L        i"     (L  J 

the  iicon-  *'  luch  Condition  precedent,  or,  alter  a  limitation  to  the  lirlt  and 

▼eniencsat-  <(  Other  fous  or  bcfore,  it  were  limited,  that  in  cafe  he  fliould  die 

•renaingt.»:fe  jj  wlthout  IlTuc  male  on  the  body  of  his  wife,  leaving  daughters, 

rior.s,  and  "  then  to  truftces  for  a  term  of  years,  in  trull  to  raife  portions  for 

haveansi-  <(  daughters,  payable  at  eighteen  or  marriage,  yet  after  the  death 

•i'"circurn^-^  "  ^^  '^^'^  ''^"'-^^  witliout  ilTue  male,  fuch  term  fiiall  be  fold  to  raife 

fiances  to  **  the  portions  in  the   father's  lifetime.     The  reafons  of  which 

dHtinguifli  t<  refolutions,  he  faid,  were,  becaufe  the  death  of  the  wife,  which 

ofc'"fVom"  '*  ^^'"'^  ^^^  ^^^^^  ^'^''^  contingent  In  that  cafe,  had  happened  ;  that  It 

tiiem.  **  was  now  become  Impoffible  he  fhould  die  leaving  iflue  male  by 

F  itier  V.  ft  iier^  jijui  tlicH  It  was  no  more  than  if  it  had  been  limited  when 

,Vl'Twn.?  *'  ^e  (hull  die,  cr  after.his  death.     And  the  reafon  of  the  court'? 

**  coming 
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"  coming  into  this  at  firft  v/ns,  to  promote  fiiitable  matches,  and  4.4?.sandys 

"  that  wotnen  might  have  their  portions  when  they  were  likely  to  v.  Sandys, 

*'  do  them  moll  iervice  ;  liiough    he  laid,  il  it  had  been  res  iritC'  ^J'J^' 

"  gr.^,  he  fhould  not  have  decreed  it  fo.  Nlvviand^' 

2  p.  Wnii.  93.  Rav-!ih.li  V.  Danfcy,  IJ.  i-g.  P-rome  v.  Berkley,  Li.  484.  Evelyn  v.  Evelyn, 
Jrf.  671;.  Hebblethwaite  v  Cartwright,  Ca.  temp.  Taib.  31.  Stanley  v.  Stanley,  i  Atk.  549.  Hall 
V.Carter,  2  Atk.  -54.  S'evens  v.  Dethick,  •;  Atk.  i,(u  Lyon  v.  Duke  of  Chandois,  Id.  416. 
Goodall  V  River',  Mof.  335.  ChiJichman  v.  HarVey,  Artibl.  335.  Smith  v.  Evjni,  Id.  621. 
Conway  v.  Conway,   3  Br.  (_h.  Rep.  26;.] 

(F)   Of  Crofs  Remainders^  or  thofe  arifing  by  Im- 
plication and  Con{lru(fiion  of  Law. 

*'  ■~t  HE  laft  thing  to  be  treated  of  under  this  head  is,  concerning 
"  remainders  arifmg  by  implication  or  conllruilion  of  law, 

**  and  therein  of  crofs  remainders.  But  thefe  being  already 
"  fettled  under  the  head  of  Dcv/jls,  as  being  allowable  only  in 
*'  lafl  wills  and  teftaments,  I  fliall  pafs  them  by." 

./^.  having  ifTue  five  fens,  his  wife  being  e?ifient^    devifed  two-  Dyer,  303. 
thirds  of  his  lands  to  his  four  younger  fons,  and  the  child  in  C*^)  That 
ventre  fa  mere  if  he  were  a  fon,  and   their  heirs;  and  (a)  if  they  hdrtothe*^ 
all  died  without  iiTue  male  of  their  bodies,  or  any  of  them,  that  th.e  otaer,mak«s 
lands  fiiould  revert  to  tlie  ri^ht  heirs  of  the  devifor.    By  tliis  dcvife  *^^°.'^  •■«- 
the  younger  fons  are  tenants  in  tail  in  poflefTion,  with  crofs  re-  ^^j,"  X\' ^ 
mainders  in  tail  to  each  other,  and  no  part  (hall  revert  to  the  heirs  -vide  Cro. 
of  the  devifor  till  all  the  younger  fons  be  dead  without  ilTue  male  ^^"y  *^°* 
of  their  bodies.  \       ^     .  Buift.  62'. 

Owen,  25.     And,  33.     Sjvil,  92.     Moor,  637.     Raym.  455.     Vent.  224. 

But,  where  one  having  ilTue  thiee  fons,  A.^  B.,  and  C,  devifes  Cro.  jac. 
one  houfe  to  A.  and  his  heirs,  another  houfe  to  B.  and  his  heirs,  ^y*„ 
and  a  third  houfe  to  C.  ami  his  heirs,  provided  that  if  all  his  faid  jSj,    ciu 
children  (liould  die  without  iflue,  that  then  all  the  faid  mefluages  bert  v.  Wit- 
fliould  remain  and  be  to  his  wife  and  her  heirs ;  it  was  held  by  ^^'  *^|"' 
three  judges,  that  upon  the  death  of  one  of  the  fons  without  iflue,  cited  and 
the  wife  might  enter,  and  that  here  there  were  no  crofs  remainders  adtnitted  to 
from  one  fon  tt)  another,  becaufe  being  devifed  to  them  fsverally    ^  ^^** 
by  exprefs  limitation,  there  fhall  be  no  greater  eftate  to  them  by 
implication.     But  Lee,  Ch.  J.  doubted  ;  and  Doddridge,  J.  faid,  that 
though  perhaps  crofs  remainders  may  he  \iy  implication  where  there 
is  a  devife  to  {b)  two  feveral  perfons,  yet  not  fo  if  to  more;  for  [b)  Asm 
when  one  dies  there  cannot  be  feveral  eftates  by  moieties  to  feveral  ^.^°^:  '*" 
perfons,  and  when  another  dies,  remainder  again  to  another,  be-  '■  '  '  "'^'^'* 
caufe  of  the  uncertainty  and  inconvenience  ;  and  that  it  was  never 
feen  in  any  book,  where  an  eftate  is  limited  to  divers,  that  there 
could  be  crofs  remainders. 

One  feifed  of  lands  in  fee,  by  his  will  in  writing  devifes  Blach-  Dyer,  3-0, 
acre  to  A.  his  daughter  and  her  heirs,  and  Whiteacre  tohisdaugh-  ^!,"|'^',j^/ 
ter  B.  and  her  heirs :  and  if  Ihe  die  before  the  age  of  fixteen  years,  i^^[ 
living  A.,  then  A.  fliall  have  Whiieacre  to  her  and  her  heirs  ;  and  v^augh.167. 
if  A.  die,  having  no  iflue^  living  5.,  then  B.  (hall  have  the  part  of  ^^^^''^ 

3G   2  ^.         ■ 
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^.  to  her  and  her  heirs*,  and  if  both  die,  liaving  no  ifTue,  then 
to  J.  S.  and  his  heirs,  and  dies  -,  B.  attains  her  age  of  fixteen 
years,  and  then  dies- without  iflue  in  the  Hfe  of  y/.  And  fijrft  it 
was  held  by  three  judiccs  againlt  Dyeyy  That  the  daughters  had 
an  eftate-tail  upon  the  whole  will,  and  not  a  fee  determinable  up- 
on a  contingent  fubfequent.  Secondly,  That  by  the  words,  if  both 
die  ivithout  ijfucy  no  crofs  remainders  in  tail  were  created  by  impli- 
cation, but  that  upon  i?.'s  death  without  ilTue,  after  fixteen,  J.  S. 
fhould  have  her  part  prefently  without  (laying  till  the  death  of  A. 
without  iflue. 
Raym.4.s2.       yf.  feifed  of  lands  in  fee,  by  his  will  devifes  all  his  lands  in  the 

Skin.  17.      county  of to  his  two  daughters  B.  and  C   and  their 

2  Jon,' 172.  heirs,  equally  to  be  divided  betwixt  them  ;  and  in  cafe  they  hap- 
aShow.i36.  pen  to  die  without  iflue,  then  he  devifes  the  faid  lands  to  his 
i  ,'j"5-  riephew  J.  S.,  and  the  heirs  male  of  bis  body,  and  dies.  It  was 
S.  c.  adjudged,  that  upon  the  death  of  B.  one  of  the  daughters,  the 

Holmes  v.     other  filter  took  her  moiety  as  a  crofs  remainder. 

Meynell, 

&  lide  2  Vern,  545.     3  Mod.  107. 

Cto.  Jac.  It  hath  been  faid  in  a  great  variety  of  cafes,  that  crofs  remain- 

555-  ders  can  never  arife  between  more  than  two,  from  the  great  con- 

Vent.  224.     r   r        •  1  I       1  T 

Raym.  455.  lunon  it  would  otherwiie  create. 

Fitzg.  97.  Shaw  V.  Weigh,  2  ]on.  82.  [This  oodlrine,  that  there  cannot  be  crofs  remainders  cre- 
ated between  more  than  two  perlons,  feeros  exploded.  The  rule  now  fettled  is,  th.it  where  they  are  to 
be  ralfed  between  tivo,  the  prefumptioa  fhall  be  in  favour  of  them  ;  but  where  between  more  than  tivo,  it 
fhall  be  againft  them.  But  it  being  only  a  prefumption,  it  may  in  either  cafe  be  rebutted  by  circum- 
ilances  of  plain,  manifert  intention.  The  words  "  in  default  cf'i£'"e,''''  and  a  devife  over  of  all  the  tef- 
tator's  eftates,  have  been  holden  to  raife  crofs  remainders.  Fhipard  v.  Mansfield,  Cowp.  Soo.  Com- 
ber V.  Hill,  irfra.  Aiherton  v.  P\e,  4  Term  Rep.  710.  Wright  v.  Holfoid,  Cowp.  31.  S.  C.  by  tlie 
name  of  Wright  V.  Englefield,  Ambl.468.  and  by  the  name  of  vVii^ht  v.  Lord  Cadogan,  6  Br.  P.  C 
156.  Holmes  V.  Meyiie!l,y:/^)-i3.  Marryatt  v.  Townly,  iVez.  loz.  The  difpofition  of  the  courts  t» 
prefume  againft  crofs  remainder?,  arofe  from  their  difl,ke  to  the  fplitting  of  tenures,   i  V'ez.  164- f-] 

Co.  Lit.  25.  It  is  clearly  agreed,  that  crofs  remainders  can  only  arife  In 
Roll.  Abr.  \^^  wills,  and  are  not  to  be  allowed  of  in  any  deed  or  convey- 
»lbow.J36.  ance(«). 

pl.  115.  [{a)  This  doftrine  is  not  corredlly  Ibted,  nor  is  it  fut;rortcd  by  the  authorities  to  .vhich  it 
appeals.  Crofs  remainders,  it  is  true,  cannot  arife  in  a  deed  by  implication,  Cole  v.  Levinglton, 
J  Vcntr.  224.  Doe  v.  Dorvell,  5  Term  Rep.  521.  but  they  may  be  raifcd  in  a  deed,  where  ihey  ars 
limited  in  exprefs,  though  perhaps  rather  informal,  terms.  Doe  v.  Wainewrigiit,  5  Term  Rep.  427. 
Indeed,  in  executory  articles.  Lord  Camden  went  fdriher;  for  in  the  cafe  of  articles  upon  a  marriage 
to  lay  out  the  wife's  foitune,  to  the  ufe  of  all  the  children  of  the  marriage  as  tenants  in  common  and  of 
their  refpedtive  heirs,  and  for  default  of  fuch  children  arid  their  iH'uc,  to  the  ufe  of  the  furvivor  of  the 
hufband  and  wife  j  his  Lordfhip  held,  that  there  v\ere  crofs  rcmjinders.  Twifden  v.  Oirt,  Nolan's  editt 
of  Strange,  vol.  2.  970.  note  (3),  S.  C.  Ambl.  663.  by  the  njme  of  Twifden  v.  Lock:.] 

aStra.  969.  Richard  Holden  feifed  in  fee,  and  having  ifllie  a  fon  and  three 
Ca.  temp.  grandchildren,  by  his  will  devifed  part  of  his  ellate  to  his  wife  for 
2  Barnard.  *  ^^r  life,  and  the  reverfion  of  fuch  part  expeftant  on  her  death,  and 
B.  R.  367.  all  other  his  freehold  tenements,  is'c.  he  gave  to  his  fon  Richard 
*k'i  88  -^^^^^'^  ^^^  hfe,  and  after  his  death  to  his  hrft  and  other  fons  fuc- 
comber  V.'  ceflively  in  tail  male  ;  and  for  default  of  fuch  iflue,  and  after  the 
Hill.  determination  of  the  faid  eftates,  he  gave  the  premifes  to  his 

Pa^h^G^.2.  grandfon  Richard  Holden^  and  his  grand-daughter  Elizabeih  Holdetiy 
M.  8G.2.  to  be  equally  divided  between  them,  and  to  the  heirs  of  their  re- 
aliltccafcin  f^edivc  bodies  iiTuingj  and  for  default  of  fuch  ijfue  he  gave  the 

premifes 
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premifes  to  his  grand-daughter  jlmte  in  fee  :  the  teftator  died  B.  R.  be- 

feiled,  Richard  the  Ibn  died  without  iflue  male,  whereupon  Eliza-  f"'ecnBrown 

beth  and  the  grandlbn  entered,  and  Elizabeth  dxtd  without  iflue  a's^^'^'or.'* 

generally;  Jniie  Holden   married  John  Jervis ;  and  the  queftion 

was,    VVh-'-her  there  were  crofs  remainders  between  Elizabeth  and 

Richard  che  graadlcn,  or  whether  the  moieiy  of  Elizabeth  fhould 

go  to  A7itie  or  R'uhardP    And  it  was  refolved,  That  there  were 

no  crofs  remainders  between  them,  becaufe  here  are  no  exprcfs 

words,  nor   is   there  a   qeceflary  implication,   without  either  of 

which  crois  remainders  cannot  be  raifed  ;  that  the  words,  and  for 

default  offucb  ijfuf^  being  relative  to  what  goes  before,  mean  only, 

and  tor  default  of  heirs  of  their  refpettive  bodies,  and  then  it  is  no 

more  than  as  if  it  had  been  a  devife  of  the  moiety  to  Richard  and 

the  heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth  and  the 

heirs  of  her  body,  and  for  default  of  heirs  of  their  refpe£live 

bodies,  remainder  over ;  in  which  cafe  there  could  be  no  doubt. 

/\nd  it  was  held,  that  this  cafe  differed   from  the  cafe  fupra  of  [Davenport 

h'-:.'njes  and  Mfvr.elL  the  word  refpeSiive  being  wanting  in  that  cafe,  ^'  ^idys, 

and  the  firlt  devifces  were  the  teftator's  daughters,  and  the  re-  Cowp.y^J!' 

mainder-m,an  only  a  nephew,  wdiereas  in  the  prefent  cafe  Anne  Mairyatcv. 

was  as  near  to  the  teftator  as  Richard.  Townly. 

IV  ez.  102.  J 

[R.H.  devifed  to  his  fix  nieces  to  be  equally  divided  between  Leach  v. 

them,  lliare  and  (hare  alike,  as  tenants  in  common,  i^c.  and  of  the  J-":kfon, 

feveral  and  refpedive  heirs  of  the  body  and  bodies  of  all  fuch  and  ^^fl"  ^°t 

every  his  faid  nieces  ;  and  in  cafe  one  or  more  of  his  faid  fix  nieces  n  g.  3.  ia 

fliould  happen  to  die  without  ifiue  of  her  or  their  bodies,  then  he  thancery. 

gave,  ^c.   the  (hare  or  fhares  of  her  or  them  fo  dying  without  5^°/^"/ 

iflue  to  the  furvivor  or  furvivors  of  them  his  faid  fix  nieces,  fliare  Strange's 

and  fliare  alike,  as  tenants  in  common,  i^c.  and  to  the  feveral  and   'Reports, 

refpeftive  heirs  of  the  body  and  bodies  of  fuch  furvivor  or  furvivors  noteh//*'* 

of  them  ;  and  if  all  liis  faid  nieces  (liould  die  without  ifTue,  then 

he  gave,  ^c.  all  the  fame  manors,   ^c.   unto  his  own  right  heirs 

for  ever.     It  was   admitted,  that  the  original  {hare  went  to  the 

furvivors  by  way  of  crofs  remainders,  but  it  was  infifted  that  the 

flvares  v/hich  the  two  lafl  dying  nieces  took  by  way  of  accruer  did 

not  furvive.] 

(G)  "  Of  vefted  Remainders,  and  of  the  particular 
"  Eftate  to  lupport  them  in  their  Creation  ;  how 
"  long  it  mud  continue  ;  and  when  by  Determin- 
"  ation,  Grant,  or  Refufal  thereof,  the  Remainder 
*'  is  difcontinued,  barred,  or  deftroyed,  and  when 
"  not. 


A= 


S  to  averted  remainder,  we  are  to  confider,  iy7,  The  nature 
of  a  remainder  veiled,  that  there  mult  be  a  particular 
<«  eftate  to  fupport  it  in  its  creation  ;  wherein  to  connder,  ifi, 
«<  What  eftate  is  fufficient  for  that  purpofe,  when  it  muft^  begin, 
«  and  how  long  it  muft  continue.    Sfl'/y,  "When  by  determination, 

o  G  3  "  grant. 
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<*  gvant,  or  refufal  thereof,  the  remainder  is  difcontinued,barredn 
«  or  deflroyed,  and  when  not;  and  therein  of  the  remedies  for 
*'  him  in  the  remainder  or  reverfion  by  entry,  aclion,  or  relceit. 
«'  o^dlyy  Where  the  remainder  or  reverfion  fhall  be  fubjeft  to  the 
<'  acls  or  charges  of  the  particular  tenant,  and  where  and  how 
<*  the  charges  of  him  in  the  remainder  or  reverfion  (liall  take 
"  place. 

*'  It  has  already  appeared  what  efbate  is  fuflicient  to  fupport 
*'  contingent  remainders,  and  what  not.  As  to  remainders  which 
*«  veft  prefently,  though  there  mult  be  a  particular  eftate  to 
<'  diilinguifh  them  to  be  remainders,  yet,  as  to  fupporting  them, 
**  there  needs  none  ;  becaufe  they  veit  prefently  and  certainly  as 
**  remainders  in  the  perfon  to  whom  they  are  limited.  And  i 
*<  find  only  one  eilate  whereon  it  is  held  no  remainder  can  de- 
**  pend  ;  and  that  is  an  eftate  at  will ;  for  if  fuch  eftate  be  made 
$  Co,  75.  **  with  remainder  over,  the  remainder  is  void.  The  reafon  feems, 
*'  becaufe  by  the  limitation  over  the  will  is  inftantly  determined, 
**  and  then  the  remainder  cannot  be  good  for  want  of  a  particu- 
"  lar  eftate  whereon  to  depend ;  and  in  pofleffion  it  cannot  be 
*'  good,  becaufe  it  was  limited  as  a  remainder. 
Co.Litt.  "  A  remainder  may  be  limited   upon  a  gift  in  frank-marriage 

41.  b.  «  either  to  the  donees  themfelves,  or  to  a  ftranger.    But  the  di- 

Codb.  19,  4(  verfity  taken  in  the  books  is,  that  if  the  remainder  be  limited 
*'  over  in  fee,  then  is  the  frank-marriage  deftroyed,  and  the  donees 
*«  have  no  eftate-tail  but  only  for  life  ;  becaufe  by  the  Hmitation  over 
«'  of  the  fee,  the  tenure  of  the  donor,  which  is  infeparable  to 
**  frank-marriage,  is  deftroyed,  and  then  the  words  of  the  gift 
<*  carry  but  an  eftate  for  life.  But,  if  the  remainder  were  limited 
*'  over  in  tail  only,  or  for  any  lefs  eftate,  yet  the  frank-marriage 
**  continues  ;  becaufe  the  tenure  by  reafon  of  the  reverfion  left  in, 
**  the  donor  continues. 
Cq.  Lit.  "  If  one  make  a  leafe  to  A.  for  life,  remainder  to  him  for  years  j 

54.  b.  e;  or  to  A.  for  his  own  life,  remainder  to  him  for  the  life  of  B.; 

c^"'kiIz  *    "  thefe  are  good  remainders,  and  both  eftates  are  vefted  in  A.: 
491.  "  for  though  he  can  have  no  benefit  of  the  remainder  in  his  own 

3Leon.  az.  k  perfon,  yet  he  may  give,  grant,  devife,  or  affign  either  eftate^ 
*'  and  a  greater  eftate  may  fupport  a  lefs,  as  in  thofe  cafes,  but 
*'  not  e  converfo  ;  therefore,  if  one  makes  a  leafe  to  A.  for  yearSj, 
'*  remainder  to  him  for  life,  the  leafe  for  years  is  drowned. 

^*  Another  rule  is,  that  the  remainder  muft  be  limited  and 

**  given  out  at  the  fame  time  that  the  particular  eflate  is  created  ; 

**  for  otherwife  the  reverfion  fettles  immediately  in  the  leflbr  or 

**  feoffor,  and  draws  to  it  the  rents  and  fervices,  and  then  the  re- 

Doft.&Stu-  *'•  mainder  limited  after  comes  too  late.     Therefore,  if  one  makes 

den'.,  lib.  2.  <t  a  leafe  for  life,  and  after  confirms  his  eftate  for  life,  remainder 

^  b^"     ex    **  ^ffer  his  death  to  another,  this  remainder  is  void  ;  becaufe  the 

pl.45!  **  confirmation  gave  no  new  eftate  to  the  firft  leflee,  or  any  ways 

Plow.  25.  b.  <<  enlarged  his  old  eftate,  but  he   continued  tenant  only  for  his 

4i^°pl^8.'^*  **  ^^^  ^^^^»  ^^  ^^  ^^^  before,  and  then  the  remainder  cannot  be 

^         *'  good,  becaufe  it  was  limited  after  the  particular  eftate  had 

<*  ^^ken  eff(?ct,  whereby  a  reverfion  was  vefte^  and  fettled  in  the 

«.*  leflbr  \ 
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•*  leflbr :    and  as  a  grant  of  the  reverflon  it  is  not  good,  becaufe 

**  not  10  intended.     And   fome   of  the  books  add  another  reafon 

**  that  it  cannot  be  j^ood  as  a  grant  of  the  reverfion,  becaufe  he 

*'  was  not  party  to  the  deed,  and  unlefs  it  be  by  way  of  remain- 

**  der,   none  can   take,  but  thofe  who  are  parties  to  the  deed. 

*'  But  Liii/eton  feems  to  reje£l  this  reafon,   where  he  holds,  that  Lit.  Seft. 

**  in  fuch  cafe,  if  the  tenant  for  life  accepts  the  deed  of  confirm-  57  v   C«. 

*'  ation,  the  remainder  is  thereby  in  him,  to  whom  it  is  limited;  piow^ilo.b. 

*'  becaufe  fuch  acceptance   is  an  agreement  and  attornment  in  D)er,i26.b. 

*'  law  of  the  cenani:  for  life  ;  though  without  the  deed  he  in  re- 

*•  mamder  cannct  maintain  an  a£lion  of  watle,  or  have  any  other 

**  benefit  againll  the  tenant  for  life.     But  this  reafon  feems  rather 

**  to  prove,   that  the  deed  operates  as  a  grant  of  the  reverfion  to 

**  which  attornment  is  requifite  •,  for  to  a  remainder  there  needs 

*'  none,  becaufe  it  takes  effect  by  the  fame  deed,  and  at  the  fame 

"  time  with  the  particular  eflate ;  and  therefore  his  advice  is  for 

*'  him  that  is  to  have  the  remainder,  to  get  another  part  of  the 

*'   indenture  to  himfelf. 

"  if  the  leiTor  difieife  his  tenant  for  life,  and  after  make  a  new  Plow.  2;. k. 
**  leafe  to  him  for  life,  remainder  over,  this  remainder  is  void ;  '-'O'^''' 355* 
**  becaufe  the  tenant  for  life  is  remitted  to  his  firlt  eftate  for  life, 
*'  which  was  long  before  the  remainder  was  appointed,  and  then, 
**  as  a  remainder,  it  cannot  be  good,  becaufe  there  was  no  parti- 
'*  cular  eilate  created  at  the  fame  time  with  it.  So,  if  the  heir 
"  endow  his  mother,  remainder  over,  the  remainder  is  void, 
<'  though  livery  be  made;  becaufe  the  dower  hath  relation  to  the 
"  death  of  the  hufband  which  was  before  the  appointment  of 
*'  the  rem.ainder.  But,  if  the  leflbr  difleife  his  leflee  for  life,  and 
**  make  a  leafe  to  a  ftranger  for  the  life  of  the  firfl;  lefiee,  re- 
*'  mainder  over,  and  then  the  firft  leflee  enter  and  be  remitted; 
**  yet  the  remainder  continues  good ;  becaufe  it  was  well  veiled 
*'  before  the  entry  and  remitter. 

♦*  If  a  leafe  be  made  to  A.   for  life  of  B.,  and  after  the  leflbr  Doa.  ir 
«  confirm  the  land  to  J.  for  his  own  life,  remainder  over,  this  is  ^'"^-  ''''••' 
*'  a  good  remamder;  becaufe,  by  the  connrmation,  the  eltate  or  xj^.pi,  <^£, 
•'  A.  was  enlarged  and  made  abfolute  for  his  own  life,  which  be-  a  i^oii.  Abr. 
"  fore  was  determinable  upon  the  death  of  B.;  and  by  fuch  con-  ^^--  P'  *• 
"  firmatioi)   a  new  eftate  being  created,  a  remainder  may  be  11- 
**  mited  upon  it,  as  it  might  at  making  the  leafe.      So,    if  con- 
«'  firmation  be  to  the  tenant  for  life  in  tail,  with  remainder  over» 
*'  this  is  good  for  the  fame  reafon;  becaufe  the  eltate  for  life  is 
**  enlarged  to  an  eftate  in  tail,   upon  which  a  remainder  may  be 
«*  limited,  as  it  might  upon  the  firft  making  of  fuch  eftate.^ 

**  So,  if  a  woman  be  tenant  for  life,  and  the  lefl"or  confirm  the  do.  C  r. 
«  eftate   of  the  huft)and   and  wife  for  their  two  lives ;  this  con-  J/^.^;  ^..^ 
**  firmation  enures  to  the  hulband  by  way  of  remainder  for  life,  ^\\,  (ta.  * 
«  or,  at  leaft,  by  way  of  increafe  and  enlargement  of  the  eftate  515- 
«»  of  the  huftDand,  and  the  eftate  for  life  of  the  wife  continues  ^  ^j'j;'**.^.^- 
*'  diftinft.     But  fome  call  this  a  reverfion  in  the  huftaand,  and  not  piow.  -',  a. 
"  a  remainder,  becaufe  the  eftate  of  the  wife  is  not  enlarged  there-  1  Sid.  cj. 

3G4  "byi3^»' 
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<»  by ;  and  this  remainder  did  not  pafs  till   after  the  revernon 
**  vefted  and  fettled  in  the  lelTor. 

"  A.  copyholder  for  life,  remainder  to  B.  in  fee:  B.  furrenders 
*'  this  copyhold  to  the  ufe  of  A.  for  life,  remainder  after  his  de- 
*<  ceafe  to  the  ufe  of  B.  and  C.  his  wife  for  their  lives,  and  the  life 
*'  of  the  longer  liver  of  them,  remainder  to  the  ufe  of  the  right  heirs 
*'  oiB.  It  was  argued,  that  this  furrender  to  the  ufe  of^.  for  life 
«  was  void ;  becaufe  he  had  an  eftatc  iox  life  before,  and  then  the 
<'  remainders  limited  thereon  are  void  alfo  -,  and  then  the  fur- 
*<  render  enures  to  the  ufe  of  B.  and  his  heirs,  as  it  was  before, 
*'  and  C.  took  nothing  by  it.  And  tliough  a  leafe  to  A.  for  life, 
«'  remainder  to  j5.  for  the  life  of  A.  of  lands  at  common  law  be  - 
*'  good,  becaufe  A.  may  forfeit  his  eftate  for  life,  whereof  B.  fliall 
"  take  advantage  and  hold  during  the  life  of  A.;  yet  it  is  other- 
**  wife  in  cafe  of  copyholds;  for  there  the  lord  of  the  manor 
**  fhall  take  advantage  of  the  forfeiture,  and  hold  during  the  life 
"  of  the  particular  tenant,  and  not  he  in  reverfion  or  remainder. 
**  And  fo  here,  the  firfl  eftate  being  void,  to  give  A.  any  benefit, 
**  the  remainder  muft  be  void  too.  On  the  other  fide  it  was  ar- 
"  gued,  that  if  the  eftate  limited  to  A.  was  void,  yet  the  limit- 
*'  ation  to  B.  and  his  wife  was  good  by  way  of  prefent  eftate  and 
*'  furrender  of  the  remainder,  as  a  grant  of  the  reverfion  cum 
*'  poji  mortem  of  the  tenant  for  life  accider'tt  hath  been  conftrued 
*'  a  good  grant  in  prafeuti  of  the  reverfion  j  and  the  words  cum 
**  pojl  mortem  refer  to  the  having  the  land  in  poiTeftion.  80,  here, 
**  B.  and  C.  fhall  have  the  land  for  their  lives  in  poffeffion  after 
the  death  of  ^.,  as  by  a  mediate  fettlement,  and  not  by  way  of 
remainder.  And  fo  was  the  opinion  of  the  whole  court,  as 
Saunders  reports  it;  and  that  it. was  not  good  by  way  of  re- 
mainder. But  Siderfn  reports  it  to  be  held  by  three  juftices 
good  by  way  of  remainder:  and  the  reafon  there  given  for  it 
is,  becaufe,  fay  they,  the  continuance  of  the  paTticular»eftate 
in  ejje  is  not  always  neceffary,  as,  if  a  rent  be  granted  to  the 
tenant  of  the  land  for  life,  remainder  over,  this  is  good.  So, 
*'  an  eftate  limited  to  an  infant,  remainder  over,  and  the  infant  at 
full  age  difagreeg  to  the  eftate  for  Ufe.     So,  they  thought,  if  a 
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**  copyholder  in  fee  furrenders  to  the  ufe  of  the  lord  for  life,  re- 
**  mainder  over,  this  is  good.  So,  if  tenant  for  life,  and  he  in 
*'  the  reverfion  grant  their  eftate  to  the  tenant  himfelf  for  life, 
"  remainder  over,  this  is  good.  But  quare^  if  thefe  cafes  war- 
"  rant  fuch  conftrudion;  for  in  the  cafe  of  the  rent,  though  be- 
"  tween  the  parties  it  merges  prefently  in  the  land  as  foon  as 
"  granted,  yet,  as  to  all  ftrangers,  it  hath  continuance,  and  the 
*'  grantee  himfelf  hath  a  continuing  benefit  by  way  of  exonera- 
*'  tion  of  his  eftate  therefrom.  As  to  the  cafe  of  the  infant, 
"  though  he  refufes  at  full  age,  yet  that  fliall  not  divert  the  re- 
**  mainder,  which  was  once  well  vefted  by  good  title,  but  he  in 
**  remainder  fhall  enter  prefently,  as  in  his  remainder  upon  fuch 
**  refufal;  becaufe  there  was  a  good  eftate  to  fuppovt  it  in  its 
"  creation.     As  tp  the  cafe  of  the  furrender  to  the  lord,  he  hath 

?f  benefit 
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benefit  by  actual  poflefTion  of  the  land  during  the  eftate  thereby  But  Co.  Lit. 
furrendered,    and    may  grant    it    out  again  for   his  own  life,  29^  a-w- 
though,  whilft  it  Is  in  his  own   pon'tflion,  he   cannot   properly  'l^^i^H'^'^^ 
be  called  a  copyholder   thereof,  becaufe   he  cannot  be  faid  to  veits'in  an 
•*  hold  of  himfclf.    And  as  to  the  laft  cafe,  if  it  were  barely  by  way  'n'*a"t.  and 
**  of  grant,  it  cannot  be  good,   becauf^  the   freehold  cannot  pafs  rfon'iS'- 
"  without  livery;    and    if  livery  v/ere    made   by   parol,   it  then  mcnt  of  law 
"  amounts  to  a  furrender  of  his  eftate  for  life;  and  a  new  eftate  grows  after. 
"  for  life  is  created  by  the  fame  Hvcry,  upon  which  a  remainder  book^h^ld 
*'  may  be  limited,  as  it  might  have  been  at  firft.     But,  if  it  were  the  remain^ 
"  by   deed  and  livery,  it  ibould  feem  it  cannot  be  good;  becaufe  ^"°f  * 
"  then  every  one  palRng  only  his  own  eftate,  the  tenant  for  life  grfntedln 
"  cannot  give  an  eftate   to   himfelf ;  but  by  his   joining  in   the  f"ch  manner 
**  deed  and   acceptance  thereof,    this    may,   as    appears    before,  ^°^^  ^'"^  ^^® 
**  amount  to  an  attornment,  and  then  the  grant,  as  to  the  other.  andUcaufe* 
**  will  pafs  the  reverfion.     But  in  the  principal  cafe,  the  furrender  noformcdott 
"  by  him  in  remainder  cannot  pafs  the  reverfion,  becaufe  he  has  "! ''^'""''"^'^ 

££-...  r  L     ^  -I  n        1      r  '         r  ''^^  Without 

•'  It  not  as  a  reverhoii,   but  as  a  remainder.     And   for  tne  fame  alleging  the 
*'  reafon  the  acceptance  of  the  particular  tenant  cannot  amount  efpiees  in 
**  to  an  attornment,  (if  it  were  neceflary,  which,  in  cafe  of  a  co-  [^^  pafticu- 
*'  pyhold   being  an  eftate  at  will  only  feems  not  requifite,)  be-  idcoquare, 
**  caufe    no   reverfion   is  granted   or  furrendered  ;     and  then  his 
*'  eftate  continuing  in  all  refpecls  the  fame  as  it  was  before   the 
**  remainder,  as  a  remainder  it  cannot  be  good,  though  by  way  of 
**  prefent  grant,  to  take  efied  in  pofleflion  after  the  death  of  ^., 
"  it  may. 

"  j4.  tenant  in  tail,  remainder  to  B.  in  tail :   B.  by  indenture  2  Co.  50^ 
*'  enrolled  for  20/.  bargains  and  fells  the  lands,  and  all  his  eftate,  ^°'  342* 
**  right,  title,  isfc:  to  C.  during  the  life  of  ^.,  remainder  to  the  chon-JeV* 
*'  queen,  her  heirs  and  fucceflbrs.     This  remainder  was  held  void ;  cafe. 
*'   ly?,    becaufe    there    vi^as   no  particular   eftate;  for  the  grant 
**  to  C.  was  abfolutely  void,  becaufe  it  can  never  take  efFe6l  in 
"  pofleflion,  nor  can  C.  have  any  benefit  by  it,  J.  having  an  eftate 
*'  tail  therein,  which  is  fubje61:  to  no  forfeiture  to  let  in  the  rcmain- 
*'  der,   and  his  entry  into  religion,   which  is  a  foreign  poflibility, 
**  and  againft  law  likewife,  fhall  never  be  prefumed.     2d/y,  B.  hav- 
♦*  ing  granted  totumjlatmnfuum  to  C,  left  nothing  in  him  to  limit 
**  over,  and  therefore  the  remainder  is  void,  either  becaufe  C  took 
**  nothing,  and  then   a  remainder  cannot   be  without  a  particular  *■ 

**  eftate,  or,  if  C.  took  any  thing,  he  took  the  whole,  and  nothing 
•*  remained  to  limit  over  to  the  queen;  and,  by  confequence,  fuch 
*'  remainder  is  void.  And  as  a  grant  of  the  reverfion  it  cannot 
"  operate,  becaufe  -S.  had  no  reverfion,  but  a  remainder  only. 

"  Huftjand  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  life,  Sir  T.  Jo. 
**  remainder  after  the  death  of  his  wife  to  B.y  and  dies;  then  the  •^4-  ^^y* 
'*  wife  dies;  and  if  this  remainder  to  5.  was  good,  was  the  queftion. 
•*  The  court  feemed  to  be  of  opinion  that  it  was  not;  becaufe, 
"  during  the  life  of  the  wife,  it  did  notveft:  and  admitting  that 
"  the  wife  had  an  eftate  for  life  by  a  former  conveyance,  as  the 
•»  cafe  in  fad  was,  yet  that  could  not  fupport  a  remainder  which 
f  *  was  created  at  the  fame  time  with  it.    On.  the  other  fide  it  was 

**  argued, 
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*'  argued,  that  here  was  no  contingency  but  a  remainder  vefted, 
*«  and  a  difference  was  taken  between  a  remainder  at  common 
"  law  and  by  the  ftatute  of  ufes.  This  is  the  cafe  verbatim  as  it 
*'  is  reported;  but  no  judgment  was  given.  But  it  feems  the  re- 
*'  mainder  muft  be  contingent,  and  upon  the  wife's  furviving  her 
<*  hufband  became  void;  becaufe  by  his  death  the  particular 
"  ellate  was  determined,  and  yet  the  remainder  could  not  then 
*<  take  efFedl;  and  the  eftate  of  the  wife  by  a  former  convey- 
<«  ance  could  be  of  no  regard,  if  it  had  had  continuance,  as  it 
*'  had  not,  being,  by  the  feoffment,  divefled  and  put  to  a  right. 
Co.  Lkt.  **  My  Lord  Coke  lays  down  for  a  rule,  that  when  the  particular 

25S.  a.  «  eftate  and  remainder  depend  both  upon  one  title,  there,  the  de- 
«'  feating  of  the  particular  eftate  is  a  defeating  of  the  remainder 
<<  alfo;  but,  when  the  particular  eftate  is  defeatable  only,  and  the 
•'  remainder  by  good  title,  there,  though  the  particular  eftate  be 
"  defeated,  yet  the  remainder  continues  good  :  as,  if  A.  be  leflee 
<'  for  life,  and  the  leffor  difteife  him,  and  make  a  leafe  to  B.  for 
**  the  life  of  A.y  remainder  to  C.  in  fee ;  though  A.  enter,  and 
*<  defeat  the  eftate  for  life,  yet  the  remainder  to  C.  being  once 
<«  well  vefted  fhall  not  be  defeated ;  for  it  would  be  unreafonable, 
*'  that  the  leflbr  ihould  have  the  land  again,  and  contrary  to  his 
♦*  own  livery.  And  in  this  cafe  the  remainder  depends  upon  the 
*'  fame  life  it  did  at  firft,  though  that  eftate  for  life  be  in  another 
«'  perfon.  And  he  there  put  alfo  the  cafe  of  the  infant  before- 
**  mentioned,  difagreeing  at  full  age. 
€0.  Litt.  **  If  one  grant  a  rent  to  ^.  for  the  life  of  5.,  remainder  to  the 

ijg.  a.         ((  l^eirs  of  the  body  of  B.^  this  is  a  good   remainder;  becaufe  it 
*'  takes  efFeO:  at  the  inftant  of  the  determination  of  the  particular 
<'  eftate,  as  all  remainders  ought,  or  during  the  particular  eftate. 
Co.  Liu.  *'  If  one  makes  a  leafe  to  A.  for  the  life  of  i?.,  remainder  to  C. 

498.3.  <(  jn  fee  ;  A.  dies;  now  till  an  occupant  enters  there  is  no  parti- 
**  cular  eftate,  and  yet  the  remainder  to  C  continues  good,  be- 
**  caufe  it  vefted  in  C.  prefently  by  the  firft  limitation;  and  the 
*'  want  of  a  tenant  to  the  firft  eftate  (hall  not  vitiate  the  eftate  to 
*'  the  fecond,  which  was  well  vefted. 
Mo.  664.  *'  If  rent  be  granted  to  A.  for  life  of  B.,  remainder  over;  if 

Yeiv.  9.        ((  ^^  (jigg^  lie  in  remainder  (hall  have  the  rent  prefently;  becaufe 
Btttder?        *'  ^^  eftate  for  life  in  the  rent  determined  by  the  death  of  A.^  and 
<*  there  can  be  no  occupant  of  a  rent.     But  Telverton  holds,  that 
*'  in  the  cafe  of  tertenants  they  fhall  have  the  lands  during  the  life 
**  oiB.  difcharged  of  the  rent,  and  this  is  fufficient  to  fupport  the 
"  remainder. 
Perk,  feft,         *'  If  one  grant  a  rent  to  the  right  heirs  of  J.  5.,  who  is  then 
55.  567,       ti  living,  remainder  over,  this  whole  grant  is  void;  for  J.  S.  can- 
iBro^z^\    "  "°^  have  heirs  during  his  life,  and  fo  there  is  no  perfon  to  take 
pi.  5.  "  the  particular  eftate,  and  without  that  there  can  be  no  remain- 

Piowd.  <(  jej..  and  therefore  that  is  llkewife  void.  So,  if  a  leafe  be  mads 
zRoW.  Abr.  '*  ^o  J.  S.  for  life,  where  there  is  no  fuch  perfon,  remainder  over, 
415.  pi.  4,  "  the  whole  is  void  for  the  fame  reafon.  So,  if  a  leafe  be  made 
5,6,7.417.  «  ^Q  a  rnonk,  or  other  perfon,  who  has  no  capacity  by  law  to 
f  ■  3' '    °  ■  «<  take,  for  life  or  y^arsj  yeniaiudcy  over,  both  are  void.    But  in 
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<*  all  thefe  cafes,  if  fuch  eftate  were  devifed  by  will,  he  in  re-  Rep.  13S. 

*'  mainder  ftiould  take  prefently.    So,  If  the  firlt  devifee  refufe,  or  Swinb.  125. 

<<  die  in  the  lifetime   of  the  devifor,  the   remainder  {hall  vefi:  in  ^Uoll  c 

«<  poffeflion  prefently.      The  reafon  of  which  difference  is,  be-  196. 193!  * 

•*  caufe  in  a  will  the  intent  of  the  devifor  is  principally  to  be  re-  ^.Bulft.igz. 

««  garded;  and   if  the  particular  eftate  fails,  the  devife  over  ihall  DylT,'iiz.' 

**  be  conrtrued  us  a  new  original  devife  to  fupport  the  intent  of  the  pi-  ao.  127. 

**  teftator,  and  let  in  the  hares faclus  according  to  the  eftate  there-  ^\°'  P'-^S" 

**  by  given  him.     But  if  one  by  his  will  devife,  that  his  feofrees  ^1°^.'^,'^^' 

"  (hall  make  an  eftate  to  ^.  for  life,  remainder  to  B,  in  fee,  if  ^.  Godoiph. 

*'  refufe,  the  feoffees  ought  to  make  an  eftate  to  another  for  the  f^^' 

*<  life  of  yi.  with  remainder  to  B.  in  fee.     And  fo,  if  one  de-  (i3*).^3^S> 

*«  vife,  that  his  executors  fhall  make  fuch  eftate,  and  ^.  refufe,  (19)' («5) 


yet  B.  ftiall  not  have  the  remainder  prefently,  becaufe  here  he  t^^' 


Cro. 


"  hath  referred  the  eftates  to  be  made  by  the  rules  of  the  common  Fuller  v. 

*'  law,  and  therefore  they  ought  to  be  purfued.     B ut  ^-w^r^  in  thefe  Fuller 

*^  cafes  if  the  eftates  ought  not  to  be  made  to  J.  purfuant  to  the 

"  will,  which,  though  he  refufe,  will,  fiolens  vokris,  carry  the  eftate 

"    to  him  with  remainders  over,  and  then,  if  he  after  refufe  to 

*'  take  fuch  eftate,  the  remainder  will  veft  in  pofleffion  prefently. 

*'  But  it  is  likewife  held,  that  if  a  devife  be  toy^.  for  five  years,  re- 

**  mainder  to  B.  in   fee,   and  ^.   die  in  the  lifetime  of  the  de- 

*'  vifor,  that  this  (hall  defcend  to  the  heirs  of  the  devifor  in  the 

*'  mean  time,  till  the  five  years  are  paft,   and  then  B.  ftiall  have 

*<  it,  as  by  a  new  original  devife.     But  quttre  in  all  cafes  of  wills, 

*'  fince  the  intent  of  the  party  is  to  be  the  principal  guide,  if  it 

*^  appears  that  the  remainder  is  not   to  take  effedl  till  fuch  a  de- 

*'  terminate  future  time,  why  ftiould  it  not  in  the  mean  time  de- 

*f  fcend  to  the  heir  at  law,  and  fo  of  the  ufe,  and  when  the  time 

**  is  expired  take  effe(ft  in  the  devifee  in  remainder  as  a  new  ori- 

'*  ginal  executory  devife  ? 

<*  If  one  give  lands  to  ^.  in  tail,  remainder  to  himfelf  for  life,  i  Bro.  453. 
*<  or  years,  remainder  to  ^.  in  fee;  this  remainder  to  himfelf  is  ^''?^',  f, 
«'  void;  becaufe  none  can  give  lands  to   himfelf;  and  yet  the  re-   ^66.  70c.* 
*<  mainder  to  B^  is  good,  becaufe  there  is  a  particular  eftate  to  Godoiph. 
*'  fupport  it.     So,  if  the  firft  remainder  were  to  a  monk  or  other  359-  C'o), 
"  incapable  perfon,  remainder  over,  this  laft  remainder  is  good,  jog.  '  ' 
"  and  fhall  take  effe£l  in  pofTeffion,  upon  the  determination  of  the  1  Bro.  tit. 
*<  particular  eftate,  without  any  regard  to  the  mefne  remainder,  Estates.  pL 
*'  which  was  void.     But  quiire^  if  there  be  not  a  diverfity  between  xi^tr,  309. 
"  fuch  remainder    limited  to  himfelf  by  fine  ;  for  fome  of  the  (69)-  p'- 
«  books  feem  to  hold  it  good  by  eftoppel  in  fuch  cafe;  but  how  ^*j^^j/** 
<*  that  can  be  I  do  not  know;  for  eftoppels  are  generally  to  con-  .jo.  iLeon. 
«  elude  the  party  to  his  prejudice,  when  he  does  a  thing,  or  grants  19s.  196. 
*»  an  eftate  he  had  no  right  to;  yet,  having  fo  granted  it,  he  fhall  '99>2oo. 
"  not  afterwards  be  admitted  to  invalidate  and  make  it  void,  by 
*'  faying  he  had  no  power  to  make  it.  

"  Another  diverfity  is  between  a  feoffment  to  ufes,  and  a  co-  iCo.ioi.a. 
<*  venant  to  ftand  feifed  to  ufes;  for  if  one  makes  a  feoffment  in  J5^-  ^* 
"  fee  to  the  ufe  of  A.  for  life,  remainder  to  the  right  heirs  of  ^J. 
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"  y.  S.j  who  is  living,  here,  tlie  rem.iiiuler  pafles  out  of  the 
*'  teoffor  prefently,  ami  is  carried  into  abeyance,  till  the  death 
"  of  J.  S.;  becaufe  by  the  feoffment  he  departed  with  the  whole 
*'  eflate,  and  left  nothing  in  him.  But,  in  cale  of  a  covenant  to 
"  (land  feifed  to  fuch  ufes,  nothing  pafles  out  of  the  covenantor, 
"  hut  what  can  then  veft  in  the  covenantees. 

"  So,  if  a  feoffment  be  to  the  ufe  of -^.  for  life,  remainder  to  B. 
"  for  life,  remainder  to  C.  in  fee  ;  if  Jl.  refufe,  B.  (hall  take  his 
<*  remainder  in  poflbfTion  prefently:  but  upon  a  covenant  to  ftand 
*'  feifed,  if  ^.  refufe,  B.  fl)all  not  take  prefently,  but  the  covenant- 
*«  or  himfelf  fhall  retain  it  during  the  life  of  A.  So,  if  the  firft  ellate 
<*  were^void,  as  a  covenant  in  confideration  of  long  acquaintance 
<'  to  Hand  feifed  to  the  ufe  of  /f.  for  life,  and  after  his  death,  in 
"  confideration  of  confanguinity,  to  the  ufe  of  B.  in  tail,  or  fee; 
**  here  the  firil  eftate  is  void  for  want  of  a  fufHcient  confideration 
*«  to  raife  the  ufe  to  A.  Yet  B.  fhall  have  no  ufe  till  the  death 
<«  of  A.;  but  the  covenantor  fhall  retain  the  land  during  the  life 
"  of  A.  The  reafon  of  which  diverfity  is,  that  in  cafe  of  the 
<'  feoffment  he  divefled  himfelf  of  the  whole  eftate,  and  there- 
"  fore  againft  his  own  folemn  livery  can  have  nothing  further 
*«  therein;  and  the  feoffees  being  only  inftruments,  through 
«  whom  the  eflates  were  to  pafs  over  to  others,  were  to  have  no- 
"  thing  to  their  own  ufe.  And  fince  A.  refufed,  B.  niuft  take  in 
"  polfeffion  prefently,  becaufe  no  other  can  have  it.  But,  in  cafe 
"  of  the  covenant  to  ftand  feifed,  the  ufes  being  executory  and 
*'  to  arife  out  of  the  poflefRon  of  the  covenantor,  if  one  refufe, 
«*  or  the  ufe  limited  to  him  be  void,  yet  this  cannot  carry 
*'  the  poffeffion  to  the  other  fooner  than  was  intended ;  becaufe 
"  it  is  the  confideration  that  draws  out  the  ufe,  and  that  by  the' 
"  terms  of  the  covenantor  himfelf  begins  not  to  operate  as  a  con- 
*«  fideration  till  after  the  death  of -^.;  and  the  confideration  for 
"  each  eftate  was  feveral  and  independent.  So,  in  the  principal 
*'  cafe  •,  there,  A.  covenanted  by  indenture  with  B.  and  C.  that  in 
"  confideration  they  with  the  rents  and  profits  fhould  pay  his 
"  debts,  and  fuch  other  fums  of  money  as  he  by  his  will  fhould 
**  appoint,  he  and  his  heirs  fhould  ftand  feifed  to  the  ufe  of  B. 
"  and  C.  for  24  years ;  and  after  the  end  or  expiration  of  faid 
**  term,  then  to  the  ufe  of  D.  his  fon  in  tail,  ^c.  Then  yi.  is 
«  attainted  of  treafon,  and  it  was  adjudged,  i/?,  that  the  limit- 
*<  ation  to  B.  and  C.  was  void  for  v/ant  of  confideration*,  becaufe 
**  they  wdVe  ftrangers  to  the  payment  of  his  debts,  and  v/ere  to 
**  pay  them  out  of  the  rents  and  profits  of  the  land  limited  to 
*'  them,  which  was  no  confideration  on  their  part,  and  therefore 
"  could  raife  no  ufe  to  them,  as  it  would,  if  they  had  been 
**  made  executors,  or  were  to  have  paid  the  debts  out  of  their 
"  own  eftates.  2dly,  It  was  adjudged,  that  the  limitation  over, 
"  being  after  the  end  or  expiration  of  the  term  of  24  years,  and 
**  this  term  (which  excludes  the  intereft  in  the  land)  being  void, 
"  the  ufe  fhall  arife  to  J),  in  remainder  prefently.  But,  if  it  had 
**  been  limited  after  the  end  or  expiration  of  the  24  yeats,  there, 
*'  though  the  term  had  been  void,  yet  the  remainder  Ihould  not 

"  have 
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«  have  taken  place  till  the  24  years  run  out  by  effluxion  of  time; 
«*  becaufe  each  eftate  was  executory,  and  to  arife  out  of  the  eftate 
**  of  the  covenantor  upon  diftincl  confiderations. 

"  If  copyhold  land  be  furrendered  to  the  ufe  of  ^.  for  life,  re-  9C0.  107, 
"  mainder  to  the  ufe  of  B.  for  life  ;  U  A.  commit  a  forfeiture,  or  Margaret 
«  refufe,  B.  (hall  not  enter  till  his  death,  but  the  lord  (liall  en-  ^^^T''^ 
"  ter,  and  hold  during  the  life  of  ^.     So,  in  fuch  cafe,  of  a  fur-  i  Sa'und. 
«  render  to  the  lord,  B.  fhall  not  enter  till  ^ 's  death,  becaufe   'S'-    , 
*'  his  eftate  is  by  the  cuftom,  and  is  not    to  begin  till  after  the  *    ""ownl. 
"  death  of  ^.,  and   no  incident  of  the  common  law  which  vefts 
**  it  fooner  belongs  to  fuch  eltates  without  fpccial   cuftom  ;  and 
*'  then  the  lord,  from  whom  all  thefe  copyholds  originally  moved, 
"  ftiall  take  advantage  of  fuch  forfeiture,  refufal,  or  furrender,  as 
**  a  benefit  not  originally  departed  with,  when  he  gave  out  the 
**  lands.     So,  where  ^.^  B.,  and  C,  copyholders  for  life  fuccef- 
*'  fively  ;  ^.  takes  a  conveyance  from  the  lord  of  the  freehold  and 
*'  inheritance  ;   this  does  not  divell  the  remainders  to  B.  and  C. 
*'  And  yet  they  cannot  enter  till  the  death  oi  A. ;  becaufe  the 
**  cuftom  was  fo,  though  the  eftate  for  life  of  A.^  as  copyhold, 
**  was  enfranchifed  and  gone. 

*'  If  A.  limits  an  eftate  to  the  ufe  of  himfelf  for  life,  remainder  J  Leon; 
*'  to  his  executors  for  tv/enty  years,  remainder  to  B.  in  tail ;  yf.   ^s6-7- 
*'  is  attainted  of  treafon,  fo  that  he  can  make  no  executors   by  -,  j_eon'.  20, 
*'  which  the  remainder  to  them  is  become  void  j  the    remainder  Moor,  100. 
**  to  B.   (hall  take  effect  in   poiTeflion  prefently,  without  ftayins  ^^'"'  ^'^f' 

.,      ,  im-r-o-ri  Ctanmcr  s 

"  until  the  years  run  out  by  emuxion  or  tmie.  00,  ir  the  re-  cafe. 
**  mainder  had  been  to  the  adminiftrators  of  A.^  which  had  been 
*'  merely  void  for  the  time  intervening  after  the  death  of  A.  till 
**  adminiftration  granted  \  in  fuch  cafe,  the  remainder  to  B.  fliould 
*'  veft  in  poffeflion  prefently  upon  the  attainder  of  A.;  becaufe 
*<  the  intermediate  remainder  being  void,  the  laft  remainder  did 
*'  then  depend  immediately  upon  the  particular  eftate,  and  upon 
**  determination  thereof  takes  effect  in  poffeffion. 

"  Hufband,  feifed  of  lands  in  right  of  his  wife,  makes  a  feoff-  Plowd.114, 
"  ment  in  fee  to  the  ufe  of  himfelf  and  his  wife  for  their  lives,  ^^^ 
"  remainder  to  the  ufe  of  C.  in  tail,  or  in  fee,  and  dies :  the  wife  „fe. 
**  refufes  the  eftate  lim.ited  to  her  by  the  feoffment,  and  brings  a  iLeon.190, 
**  cut  in  vitdy  not  againft  the  heir  of  her  hufband,  but  againft  C. 
"  in  the  remainder  j  which  proves,  that  upon  fuch  refufal  the  re- 
*^  mainders  being  by  way  of  eftate  executed  by  feoffment  vefted 
"  prefently  in  C. 

**  We  come  next  to  confider  by  what  means  remainders  or  re- 
**  verfions  may  be  difcontinued,  barred,  and  deftroyed,  and  by 
**  what  not ;  and  therein  of  the  remedies  for  him  in  the  reverfion 
"  or  remainder  by  entry,  a61:ion,  or  receit.  And  here  it  will 
«  be  neceffary  to  diftinguifh  between  the  a£l:s  of  the  tenant  in 
*'  poffeffion  folely,  and  the  ads  of  the  tenant  in  poffeffion  jointly, 
"  or  with  the  concurrence  of  him  in  the  remainder,  or  the  re- 
"  verfion  •,  the  acts  of  the  tenant  in  poffeffion  fulely,  or  fuch  as  are 
*'  done  or  fuffered  either  by  the  tenant  for  life  or  years,  or  by  the 
"  tenant  in  tail.     And  of  thefe,  fome  only  diveft  or  difplace  the 

"  remainder 
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**  remainder  or  reverfion,  but  mnke  no  bar  or  difcontinlinTice  ^ 
*'  fome  both  dived  and  difplace  the  remainder  or  reverfion,  and 
**  alfo  caufe  a  bar  or  difcontmuance  :  and  fome  neither  divell  nof 
*'  difplace  the  remainde*  or  reverfioii,  and  by  confequcnce  make 
*'  110  bar  or  difcontinunncc. 

"  As  to  the  firft — if  tenant  for  life  or  years  of  lands,  houfes, 
"  or  other  things  which  lie  in  livery,  make  a  leafe  for  life,  a  gift 
*<  in  tail,  or  a  feoffment  in  fee,  levy  a  fine,  or  fiiffer  a  common 
"  recovery  thereof;  thefe  a(5ts  dived  and  difplace  the  re- 
**  mainder  or  reverfion,  but  make  no  bar  or  difcontinuance ;  for 
"  he  in  the  remainder  or  reverfion  nlay  enter  prefently  for  the 
"  forfeiture.  But  in  cafe  of  ihe  fine,  if  it  be  with  proclamation?, 
*'  he  in  the  remainder  or  reverfion  muft  enter  within  five  years 
"  after  the  fine  levied,  elfe  he  is  barred  during  the  life  of  the 
<'  tenant  for  life  -,  but  after  his  death,  he  has  other  five  years  to 
"  make  his  entry,  within  which  if  he  does  not  enter  or  claim,  he 
"  is  then  barred  for  ever  ;  becaufe  his  remainder  or  reverfion  be- 
**  ing  difplaced  and  turned  to  a  right,  the  operation  of  the  ftat. 
**  4  Heri.  7.  upon  the  fine  bars  fuch  right,  if  no  entry  or  claim  be 
*'  made  within  five  years  j  and  here  being  two  feveral  rights,  one 
"  to  enter  prefently  for  the  forfeiture  committed  in  levying  the 
"  fine,  and  the  other  after  the  death  of  the  tenant  for  life,  when 
"  the  title  of  him  in  remainder  or  reverfion  falls  into  pofleflion, 
«  the  words  of  the  ftatute  have  been  expounded  to  give  five  years 
"  for  the  refpeftive  recovery  of  thefe  feveral  rights.  But,  in  cafe 
"  of  the  feoffment  or  common  recovery,  if  there  be  no  fine,  he  irt 
"  remainder  or  reverfion  may  enter  at  any  time  either  during 
"  the  life  of  the  tenant  for  life  by  reafon  of  the  forfeiture,  or  at 
*'  any  time  after  his  death  in  right  of  his  remainder  or  reverfion. 

*'  LeffeCj  for  years  of  fome  lands,  and  of  others  at  will,  and 
"  of  others  by  copy  of  court  roll,  having  alfo  lands  of  inheritance 
«<  in  the  fame  town,  leafes  all  to  yf.  for  life ;  and  then  levies  i 
*'  fine  to  y^.  of  fo  many  acres  as  included  a41  the  lands.  Five 
<'  years  paffed,  he  himfelf  all  the  while  continuing  in  poffeflion, 
"  and  paying  the  rent  to  the  leffor.  u4.  dies ;  the  leafe  for  years 
''  expires:  it  was  held  by  all  the  judges  oi  Englandy  except  two, 
<*  that  the  original  leffor  v/as  not  barred  :  1/?,  Becaufe  without 
"  making  fuch  leafe  for  life,  the  leffee  for  years,  at  will,  or  by 
*'  copy  of  court  roll,  could  not  have  levied  fuch  fine  to  bar  his 
"  leflbr  by  the  intent  of  the  ftat.  of  4  Htti.  7.  2r//y,  Though  fuch 
<'  leafe  vvas  a  difleifin  and  turned  the  reverfion  of  the  leffor  to  a 
*'  right,  yet  being  made  by  fraud  and  covin,  that  ftatute  never 
"  intended  to  eftabliili  fuch  fines.  And  it  has  now  been  ad- 
*'  judged,  that  if  lefl'ee  for  years  make.';  a  feoffment,  and  levies  a 
"  fine,  and  five  years  pafs,  the  lefibr  ftiali  have  the  other  five 
*^  years  after  the  term  expired  to  enter  or  make  his  claim,  at 
"  well  as  when  leffee  for  life  makes  a  feoffment,  and  levies  a  fine; 
**  for  in  that  cafe  he  may  have  a  v/rit  of  entry  i?i  conftmili  cafti 
"  prefently,  as  here  he  may  have  affife,  and  therefore  this  differs 
*'  from  the  cafe  put  in  Margaret  Podger's  cafe^  that  if  leffee  for 
<*  years  be  oufted,  and  he  in  reverfion  diffeifed,  and  the  diffeifoi' 
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«  levy  a  fine  with  proclamations,  and  five  years  pafs,  the  leflbr  U 
"  for  ever  barred,  becaufe  his  right  firft  began  upon  the  difleifin, 
«  and  diflcifor  comes  in  without  the  confent  of  the  leflee  for 
"  years ;  and  therefore  if  he  can  defend  his  pofleflion  five  years, 
"  lie  (hall  hold  out  the  leflbr  for  ever,  who  by  not  purfuing 
"  his  right  within  that  time  hath  let  in  the  fine  which  works  the 
<*  bar  by  force  of  the  ftatute :  but  in  this  cafe  all  is  tranfaded  by 
"  the  means  and  with  the  privity  of  the  leflee,  who  is  trufted 
*<  with  the  pofleflion.  And  though  in  Farmer's  cafe  there  were 
*'  many  notorious  circumfliances  of  fraud,  yet  it  does  not  follow, 
'  but  that  the  law  is  the  fame  where  no  fuch  evidence  of  fraud 
"  appears.  And  it  would  be  of  dangerous  confequence  to  men's 
**  inheritances  if  it  fliould  be  otlierwife.  But,  where  tenant  for 
"  life  is  difleifed,  and  the  difleifor  levies  a  fine,  there,  the  right 
"  of  him  in  the  remainder  or  reverfion  does  not  begin  till  the 
«  death  of  the  leflee,  as  it  does,  where  the  lefl~ee  for  life  himfelf 
*<  levies  a  fine,  or  the  leflee  for  years  makes  a  feoffhient  and  levies 
**  a  fine ;  in  which  cafes,  if  he  in  the  reverfion  or  remainder 
«*  fhould  be  compellable  to  enter  within  the  firft  five  years,  then, 
*'  if  the  leflee  for  life  or  years  ftiould  have  charged  or  incumbered 
*'  the  land,  they  would  hold  it  charged  during  the  continuance  of 
**  the  particular  eftate  in  right.  And  the  reafon  of  the  forfeiture 
"  in  thefe  cafes  being  the  breach  of  trufl:  committed  by  the 
"  tenants  in  pofl'efl'ion,  it  is  reafonable  he  in  reverfion  or  re- 
•'  mainder  ftiould  have  the  fame  benefit  where  it  is  committed 
•*  by  a  tenant  for  years,  or  where  by  a  tenant  for  life  in  pofl^eflion. 
*<  ^earey  if  the  law  be  the  fame  on  fine  levied  by  copyholder  fot 
"  life  or  years  -,  for  if  one  oufl:s  the  copyholder,  this  is  a  diffeifin 
"  to  the  lord,  and  both  he  and  the  copyholder  on  fine  with  pro-  Lcon»99, 
"  clamations,  and  five  years,  fiiall  be  barred  for  their  feveral  in- 
"  terells. 

*<  If   tenant  for  life  and   a  ftranger  levy  a  fine  come  ceo,  &c.  2  Lev.  aoi. 
**  to  him  in  the  remainder  for  life,  who  accepts  it ;  this  is  a  for-  SirT.jo.65. 
"  feiture  of  both  their  eftates  ;  the  one  by  giving,  and  the  other  ^^'^^''smith 
*<  by  accepting,  fuch  fine,  which  pafled  a  greater  eft;ate  than  both  v.Abeli. 
**  of  them  had  ;  and  therefore  the  remainder-man  in  fee  may  en- 
"  rer;  becaufe  both  are  efl:opped  by  the  fine.     It  was  urged,  in- 
**  deed,  that  this  was  only  the  furrender  of  the  firft  tenant  for  life, 
**  and  could  be  no  eflioppel,  becaufe  an  inter  eft  pafled  ;  but  the 
*'  fine  purports  tlie  contrary,  in  giving  a  fee,   and  therefore  eftops 
**  the  parties  to  fay  againit  it. 

"  If  there  be  J.  leffee  for  life,   remainder  to  B.  in  tail,  re-  i  RoJi  Abr. 
"  mainder  to  A.  in  fee  }  B.  and  A.  make  a  feofl^ment  in  fee  to  C,  ^54-.  p'-  5» 
*'  this  divefl;s  the  remainder  to  B.  and  his  own  remainder  like-  gja^k  T-j' 
"  wife  ;  but  B.  may  enter  for  the  forfeiture,  becaufe  his  remainder  pi.  3. 
**  hinders  the  clofing  of  A.'s  two  eftates,  and  then  his  eftate  for 
'*  life,  which  was  diftin<Sl:,   is,  by  the  feoftment,  forfeited  and 
**  gone.     But  in  this  cafe,  if  ^.  had  made  a  leafe  to  C,  who  af- 
*'  terwards  makes  a  feoftment  in  fee  to  D.,  and  then  y/.  had  re- 
"  leafed  all  his  right  to  B.,  this  had  been  no  forfeiture  to  entitle 
•*  B.  to  an  entry  ;  becaufe  yf.  did  nothing  to  take  out  the  re- 
1 1  "  rrainder 
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**  mainder  from  B.,  but  the  wrong  and  difTeifin  was  done  immc- 
*'  diately  to  A.  himfelf,  and  his  releafe  pafTed  only  his  own  right 
"  without  affecSling  ^.'s  remainder. 

"  If  leflee  for  life  makes  a  feoffment  in  fee,  he  in  the  remainder 
**  or  reverfion,  be  it  for  Ufe,  in  tail,  or  in  fee,  may  enter  for  the 
"  forfeiture  ;  and  if  he  in  the  firll  remainder  does  not  enter,  he 
"  in  the  fecond  or  third  remainder  may  enter  to  the  ufe  of  the 
**  others,  and  by  reafon  of  his  own  intereft ;  and  fo  may  the  ilTue 
"  or  heirs  of  any  of  thofe  in  remainder  after  their  deaths  ;  for 
*«  the  feoffment  diverts  their  feveral  remainders,  and  gives  them 
"  title  of  entry  in  tlieir  turns. 

"  A.  copyholder  for  life,  remainder  to  B.  for  life,  A.  accepts  a 
*'  bargain  and  fale  of  the  freehold  from  the  lord  to  him  and  his 
"  heirs,  and  then  levies  a  fine  with  proclamations  with  five  years ; 
"  then  ji.  dies.  It  was  adjudged,  that  B.  may  lawfully  enter, 
"  for  the  acceptance  only  of  the  freehold  from  the  lord  did  not 
*'  diveft  the  remainder  to  B.,  for  A.  was  only  pafTive  in  it,  and 
"  accepted  that  which  was  lawful  for  him  to  take,  and  for  the 
*'  lord  to  grant ;  and  then  the  remainder  of  B.  not  being  turned 
*'  to  a  right,  the  fine  could  not  attach  upon  it.  And  though, 
"  as  between  the  lord  and  //.,  the  copyhold  was  determined  and 
"  enfranchifed  by  the  acceflion  of  the  freehold  ;  yet,  as  to  B.y  it 
<'  ftill  continued  copyhold,  and  then  the  fine  levied  of  the  free- 
**  hold  by  yi.  could  not  bind  the  copyhold  of  B.^  unlefs  it  had 
«'  been  turned  to  a  right,  any  more  than  a  fine  levied  of  land 
*'  fhall  be  a  bar  to  the  rent  ilTuing  out  of  it  •,  and  B.'s  remainder 
"  by  the  cuftom  not  being  to  take  effect  till  after  the  death  of  \ 
"  A.y  he  cannot  enter  fooner,  nor  take  advantage  of  the  forfeiture. 
*«  But,  if  fuch  fine  had  been  levied  after  the  death  oi  A.  and  then 
*<  five  years  had  palled,  this  had  barred  the  remainder  of  B.  be- 
**  caufe  then  his  title  came  in  poirelfion. 

"  A.  tenant  for  life,  remainder  to  i?.,  remainder  to  C.  in  fee: 
*^  B.  being  in  poflefllon  levies  a  fine  cot?ie  ceoy  &c.  to  a  rttanger  ; 
*'  A.  dies.  It  was  agreed  by  the  v/hole  court,  that  by  that  fine 
**  the  remainder  in  fee  is  not  touched,  or  difcontinued :  but  be- 
*'  caufe  B.  had  done  as  much  as  in  him  lay  for  the  difpofing  of 
"  the  fee-fimplc  by  the  fine,  and  had  taken  that  upon  him,  the 
«  fame  amounts  to  a  forfeiture.  ^aere  of  this  cafe,  how  B. 
"  could  be  in  poffefTion  unlefs  by  dilfeifin  of  A.y  and  then  that 
**  difplaces  all  the  remainders,  and  turns  them  to  a  right,  which 
"  right,  as  to  his  remainder,  being  but  for  life,  is  forfeited  by 
**  the  fine,  as  it  would  be  by  a  feoffment  in  fuch  cafe,  th6ugh 
"  the  fine  or  feoffment  cannot  touch  or  difplace  the  remainder 
*^  in  fee,  that  being  divefled  and  difplaced  before.  But,  if  the 
"  fine  were  levied  by  B.  being  in  poflelfion  of  a  remainder,  as  a 
"  remainder  only,  then  indeed  it  does  not  divefl  or  difplace  the 
"  remainder  in  fee,  and  yet  amounts  to  a  forfeiture;  as  a  fine 
"  levied  by  tenant  for  life  of  rent,  common,  ^c.  or  other  things 
**  which  lie  in  grant,  would  be.  Whc;rein  the  fine  differs  from  a 
"  grant  by  deed,  though  it  be  enrolled ;  for  fuch  deed  of  things 
"  which  lie  in  grant  neither  difplaces  the  remaiader,  nor  amounts 
13  «*  to 
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"  to  a  forfeiture  of  the  particular  eftate.     ^nsre  the  reafon  of  Co.  Lit:. 
**'  the  cliverfity.  251-  ^• 

"  A  right  of  a  particular  eftate  may  be  forfeited ;  and  he  who  co.  Lkt 
*'  hath  but  a  ricfht  of  a  remainder  or  reverfion  may  take  advantage  aj^-  a- 
"  thereof:   as,   if   lefTee   for   years  be  oufted,  or  leflee  for  Hfe  be   ^"'  ^'  '^5;- 
*'  diflciitdj  and  levy  a  fine  to  a  dilTeifor,  or  a  llranger ;  or,  if  the 
^^  leir.:e  for  years  bring  an  afiize,  or  the  leflee  for  life  a  writ  of 
"  right,   accept  a  fine  come  ceo,  &c.  of  a  ftranger ;  thefe  are  for- 
*•   feitures  of  their  feveraj  rights,  for   which  he  who   hath   but  a 
**  tight  of  remainder  or  reverfion  may  enter  prefently   upon  the 
"  difTeifor. 

"   .\t  the  common  law,  if  lands  were  given  to  one  for  life,  re-  Co.  LItt. 
*'  mainvler  to  anotlier  in  fee,   and  a  ftranger  brougiit   a  feigned  *^^'  *^** 
*'  atlion  ox pi'izcipe  againft  the  tenant  for  life,  who  fuffered  jmlg-  jinft^.'^A-. 
"  ment  to  go  againil  him  by  default  or  confeffion,  without  pray-  Co.  88. 
<'  ing  in  aid  of  him  in  the  remainder,  this  diverted  the  remainder,  '0^0.44, 
"  and  turned  it  to  a  right.     And  yet  he  in  the  remainder  had  no  t  Leon.  64. 
"  remedy  to  recovrrr  it,   unlefs   he  were  once  fcifed,  as  by  entry  4 Leon,  129. 
"  upon   the  tenant  for  life  before  fuch  recovery;  in  v/hich  cafe,  ^oo^h;  151. 
*'  after  his   death,   he  might  maintain  a  writ  of  right  againft  the  Brook,  tit. 
*'  recoveror  upon  fuch  feiiin.     And  whether  any  formedon  in  re-  Forfeit,  8. 
"  mainder  lay  in  fuch  cafe,  the  books  are  not  agreed.     But  if  fuch  ^  ^°"  ^^' 
"  feigned  pr(zaps  were  brought  againft   tenant  for  life,  and  he  let  Ed'.  3.  16. 
"  judgment  go  by  default,  or  confefiion,  without  praying  in  aid  of  24.    Ed.  3. 
"  him  in  the  reverfion,  this  was  a  forfeiture  of  his  eftate  for  life.    }^^  5- 
"  And  yet  he  in  the  reverfion  had  no  other  remedy  but  by  a  writ  AfT.  -.1. 
"  of  right.     The  reafon  feems  to  be,  the  credit  which  the  law  Co.  L-.tt. 
<'  gave  to  fuch  recoveries  being  had  in  courts  of  record;  and  be-  ~S^>^S^'*' 
♦'  caufe,  for  ought  appeared  to  the  contrary,  the  demandants  might 
*'  have  good,  title  to  the   land  ;  and   therefore  the  law  would  not 
"  fuiTer  fuch  recoveries  to  be  impeached,  but  in  an  action  of  an 
*'  higher  nature,  as  tlie  writ  of  right  was.     There  were  likewife 
"  other   a^ls  of  record  by  the  tenant   for  life   or  years,  which 
*'  amounted  to  a  forfeiture   of  their  eftates:  as,  if  tenant  for  life 
"  in  a  feigned  precipe   brought  againft    him   pleaded  in   chief, 
"  vouched,  or  prayed  in  aid  of  a  ftranger,  or  in  a  writ  of  right. 
"  So,  if  in   a  writ   of  entry  in  cafu  provifo  by  a  ftranger,  fup- 
"  pofing  the  reverfion  to  be  in  Lim,   the   tenant  for  life  ccnfefs 
"  the  action  j    or  in  wafte   againft  him  by  a  ftranger  plead  null 
**  ivajle ;   fo,  if  leiTeefor  years  being  oufted  bring  alTize  or  lofe  in  a 
"  prac'ipey  and  bring  error  for  error  in  the  procefs  j  thefe  and  fuch 
"  like  are  agreed  to  be  forfeitures  of  their  eftates.     But,  whether 
<«  he  in  the  reverfion  or  remainder  might  enter,  or  were  driven  to 
"  his  writ  of  right,  or  what  other  remedy  he  had,  does  not  feeni 
*'  clear  from  the  books:  but  the  cafes  where  the  tenant  for  life  loll 
«  in  a  feigned /hfri/if  by  default  or  red(tition,  that  is,   confeffion, 
**  being  the  moft  frequer.t,  and  the  profecuting  the  writ  of  right 
*f  by  thofe  in   remainder  or  reverfion  being  both  tedious  and  ex- 
"  penfive,  the  firft  ftatute  that  provided  rem.edy  in  thofe  cafes  was 
"  the  ftatute  of  W.  2.  r.  3.,  which  gives  power  to  him  in  the  re- 
«  verfion  to  corns  in   before  judgment,  and  pray  to  be  received 
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«'  to  defend  Ins  right ;  or,  if  he  did  not  come  in,  and  judgment 
«'  vv.^.s  given  hy  default  or  reddition,  then  the  {l.itute  gave  him  the 
"  writ'^of  entry  tul  cowinum  li-j^em   againll   fuch   recoveror  after 
«  the  dentil  of  the  tenant  for  uVe,  wherein  he  might  fct  forth  his 
*'  title;  and  if  the  tenant  could  fhcw  no  better  title  than  only  the 
*'  recovery,  tl)at   fliunld  not  avail  him.     So,  where  the  recovery 
«  againfl  the  tenant  for  life  was  by  nihii  (licit,  this  being  an  equal 
"  UMfchief  was  tiken  t.D  be  within  the  fame  ftatute.     And  fo  was 
<'  he  in  the  ren^iindcr  as  well  as  he  in  the  reverfion.     But  where 
«'  the  recovery  was  upon  feint  or  feigned  pleading  of  the  tenant 
"  for  life,  this,  not  being  within  the  Itatute,  was  remedied  by 
"   I-*  R.  T.  c.  17.  which  giv^esrefccit  likewife  in  that  cafe.     But, 
*'  to  elude  the  force  of  this  ftatute,  the  tenant  for  life  would  con- 
*'  trive  to  have  the  pr^cipi'  and  recoxery  againll  him  carried  on  fo 
*'  fecretlv,  that  he  in  the  reverfion  or  remainder  ftiould  have   no 
•'  notice' of  it  time  enough  to  pray  to  be  received,  and  then,  if 
"  the  recovery  were  againtt  him  upon  feint  or  falfe  pleading,  this 
"  not  being  within  the  former  ftatute   of  JV.  2.  or  remedied  by 
«'  this   of  R    2.   otherwife  than  by  giving  refceit,  which  by  fuch 
*'  fecret  recovery  was  prevented,  he  in  the  reverfion  or  remainder 
*'  had  no  other  remedy  than  what  he   had  at  common  law  be- 
*<  fore  either  of  the  ftatutes;  therefore,  to  obviate  this  mifchief, 
«'  another  ftatute  was  made,    32//.  8.   c.  31.,  which  makes  void 
«'  all  recoveries  had  by  ani-nt  of  the   parties   againft  tenant   for 
«'  term  of  life,  unlefs  it  were  by  good  title,  or  the  aflent  of  him  . 
"  in  tlie  remainder  or  revcvfion.'    ^But  the  tenants  for  life  found  a 
«  way  to  get  out  of  this  ftatute  likewife,  by  making  a  feoftment 
"  in  fee  with  warranty,  and  before  he   in  the  remainder  or  re- 
"  verfion   cnuld  have   notice  to  enter  for   the   forfeiture,   would 
«  caufe  a  pncrip^-  to  be  brought  againft  the  feoffee,  and  come  ni 
"  themfelves  by  way  of  voucher;  and  fo  the  recovery,  not  being 
♦'  againft  the  tenant  for  life,  as  the  ftatute  fpeaks,  was  out  of  the 
iBcnd.xji.   "  ftatute,  and  remained  at  common  law.      So,  if  fuch  tenant  for 
pi.  194.        "  life  was  not  dilleifed,  and  a  pr.fri/.e  brought  againft  the  difleifor 
^°'  '^'         «'  by  covin,  and  he  vouched  the  tenant  for  life,  and  fo  a  recovery 
"  was  had;  this  likewife  was  out  of  the  ftatute;  for  which  rea- 
"  fons  this  ftatute,  being  defettive,  was  repealed,  and  another  fta- 
«<  tute  made,   14  E/iz.  c.  8.,   which  makes  void  all  recoveries  by 
"  agreement  and  covin  had  cithtr  againft  the  tenant  for  life  him- 
"  felf,  or  where  he  comes  in  by  way  cf  voucher  only,  unlefs  he  in 
*'  the  reverfion  or  remainder  allcnt  of  record,  viz.  upon  voucli- 
Co.  Lltt.       «  er,aidprier,  or  refceit.     But  if  recovery  be  had  againft  tenant 

361.  a.  ,(  f^j.  ijjg  ^.Jtiiout  confent  or  covin,  though  without  title,  this  di- 
^  ^°'  '^'      «  vefts  the  remainder  or  reverfion,  fo   that  they  cannot  enter 

"  within  any   of  the   ftatutes,  but  remain  yet  at   common  law. 

«  And  all  tl'iefe  ftatutes  extend  to  all  forts  of  tenants  for  life. 
I  Co.  14.  "   J.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C. 

Mo.  p).423.  «  ;„  f^g.  j^  i,y  indenture  inroUed  in  Chancery  bargains  and  fells 
iLZTr'-.  "  the  lands  to  D.  and  his  heirs,  and  then  D.  fuffers  a  common 
CO.  LUc.  ^'  «  recovery  with  voucher  oi  A.  before  the  ftatute  14  Ehz..,  and 

362.  a.         «  execution   was  had  thereupon.     Yet  it  was  adjudged  a  for- 
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"  feuure,  for  wlilch  he   in  the  remainder  might  enter  prefently  loCo.  44, 

**  without  aid  of  any  of  tlie  ftatutes;    for  a  common  recovery  is  ^S-^ 

"  but  a  common   aHurance  or  conveyance,  and,  if  no  ufe  be  de-  ^co'''o' 

**  ciared,  Ihall  be  to  the  ufe  of  tenant  for  life.     And  by  the  pro-  sir  Wi  liam 

*'  ccedings  in  it  cofijlat  ctnia^  that  the  recoveror  hath  no  title.  ^=i.ham's 

♦*  And   tlie  fuing  of  execution,  which  is  but   in  purfuance  and  '^^^' 

"  contemplation  of  the  full  acl,  cannot  be  any  bar  to  the  entry  of 

**  him  in  the   remainder  or  reverfion.     Note;    where  tenant  for 

"  life  bargains  and  fells  lands  to  A.  and  his  heirs,  and  after  levies 

"  a  line  co7ne  ceo,  &:c.  to  A. ;  this  «'as  held  a  forfeiture  of  the  bar- 

"  gainee,    not  of  tlie  bargainor,    who   at  the  time  of  the  fine,   i  Leon.264. 

"  which  alone  made  the  forfeiture,  had  nothing  to  forfeit. 

"  A.  tenant  for  life,  remainder  to  B.  for  life,  B.  reciting,  that  Cro.  Eiiz. 
*'  he  had  an  eftate  in  fee,  levies  a  fine  come  ceoy  &c.  to  a  llranger,  '''T-n""^'* 
'«  who    brings    quid  juris  clamat  againft  A..,    and  A.  makes  de- 
"  fault,,  and  thereupon  judgment   was,    that  he   ihould  attorn, 
"  which    he  accordingly   did.      And   the  court    held,    that    his 
*'  elhite    for    life    was    not    forfeited,    becaufe    the   attornment 
"  was  by  compulfion  of  the  court  upon   his  default  of  appear- 
**  ance,    and    not    voluntarily.      And    there   two  juflices    held, 
*«  that  the  eftate  of  B.   w,is  not  forfeited  by  the  fine,  becaufe 
*'  this   made   no   difcontinuance,  and  nothing  palTed  by  it,  but 
"  what  he  might  lawfully  grant.     But  two  other  juftices  held 
*'  the  contrary,    and  that  it   is   not  the  difcontinuance  only  that 
*<  makes  the  forfeiture,  but  where  he  doth  any  thing  in  a  court  of 
"  record  whereby  his   will   appears  to   difinherit  him  in  the  re- 
"  mainder  or  reverfion;  as,   praying  in  aid  of  a    ftranger,  ISc. 
'*  And  this  feems  the  better  opinion.     For  attornment  in  pais  to 
"  the  grant  of  a  ftranger  works  no  forfeiture;  but  attornment  of 
"  record   does,    where    in   quid  juris  clamat  the   tenant  for   life  Co.LItt. 
*'  comes  in,  and  fubmits  in  court  to  attorn.     But  the  attornment  ^5*'  *• 
**  in  the  principal  cafe  being  by  judgment  of  the  court  upon  the  gs.  dLon. 
''  default  makes  the  difference.  "ig.  132. 

*'  In  quid  juris  clamat  the  tenant  fays,  that  he  holds  in  tail  of  Mo.  pi.  108. 
*'  the  gift  of  one  A.;  the  plaintiff  fays,  that  A.  tie  dona  pas;  and 
*'  upon  iiTue  it  was  found  for  the  plaintilT.  And  Brown  held, 
**  that  the  plaintiff  might  enter  prefently,  becaufe  by  fuch  claim 
"  the  tenant  for  life  had  forfeited  his  eftate;  but  w-hether  the 
"  plaintift'  Ihculd  upon  the  verdiil  have  judgment  to  recover  the 
"  land,  was  the  doubt. 

"  In  an  allize  of   frefli  force  by  A.  againft  B.  and   C,  it  was  Walfton 
"  found,  that  one  D.  was  feifed  of  the  lands  in  queftion,  and  by  P,'*^^"'** 
'*  indenture  made  vi  leafe  for  three  years  to  B.  at  fuch  a  rent;  and  pi.  jjV. 
**  after  by  indenture  inrolled,  bargained,  and  fold  the  reverfion  to 
*'  the    plaintiff  A.    and  his    heirs,    who    after,  for  rent  arrear, 
"  brought  debt  in  C.  B.  againft  i^.,  and  he  pleaded,  that  after  the 
♦'  faid  leafe,  and  before  the  grant  to  A.,  A.  by  deed  inrolled  ac- 
"  cording  to  the  cuftom,  bargained  and  fold  to  him,  upon  which 
"  they  were  at  iflue.     And  if  this  was  a  forfeiture  of  ^.'s  leafe 
*'  was  the  queftion,  on  which  the  jury  doubted,  and  referred  it 
«'  to  the  court:  and  it  was  adjudged  to  be  a  forfeiture. 

3  H  2  "It 


836  Kemainticc  anti  HctJcrCon* 

«  It  would  be  too  large  a  field  here  to  enter  into  all  the  Cafe* 
«•  and  diverfities  wherein\he  particular  tenant  ought  to  pray  in  aid 
«  of  or  vouch  him  in  the  reverfion  or  remainder,  and  where  he  in 
«  the  reverfion  or  remainder  may  pray  to  be  received,  and  where 
«  not ;  and  what  ads  of  the  particular  tenant  (hall  amount  to  a 
«  forfeiture,  whereof  and  when  he  in  the  remainder  or  reverfion 
««  (hall  take  advantage,  and  in  what  manner,  tsc.  thefe  bemg  large 
"  enouvrh  to  make  diaind  heads  of  themfelvesv 

«  I  lliall  proceed  therefore  to  the  fecond  diverfity,  to  fhew  what 
«  ads  of  the  tenant  in  pofTeflion  make  a  difcontinuance  or  bar  oi 
'<  the  remainder  or  reverfion,  and  what  not. 
Co  Litt.  "  If  tenant  in  tail  in  poffeflion  of  lands,  houfes,  or  other  thing*, 

327.  a.  «  which  lie  in  livery,  make  a  feoffment  in  fee,  a  gift  m  tail,  or  a 
5CO.S5'  t(  leafe  for  another  man's  life,  or  levy  a  fine  thereof;  thele  atts 
«  diveft  and  difplace  the  remainder  or  reverfion,  and  amount 
«  to  a  difcontinuance  -,  for  avoiding  whereof,  after  the  death  oi 
«  the  tenant  in  tail  without  iffue,  thofe  in  reverfion  or  rem amder 
«  are  put  to  their  forme.ion,  and  cannot  enter  j  becaufe  then  the 
««  alienee  might  lole  the  benefit  of  the  warranty  annexed  to  lucti 
"  alienation.  r     rr     • 

Co  LUt.  "  So,    if  a  man  feifed  of  lands  in  tail,  in  fee,  or  for  life,  m 

3*6.  «  right  of  his  wife,  made  a  feoffment  in  fee,  a  gift  in  tail,  or  a 

alnft^|42.  «  le^fe  for  another  man's  life;  this  diveiled  the  wife^s  eitate,  lo 
Ico  tV'  "  that  after  her  hulband's  death  Ihe  could  not  enter,  but  was 
««  driven  to  her  cui  in  vita;  for  the  fafeguard  of  the  warranty 
«  that  might  be  annexed  to  fuch  alienation  of  the  hufband  made 
«  a  difcontinuance  of  the  wife's  eftate-tail,  and  of  the  reverfion 
«  or  remainders  depending  thereon,  for  avoiding  whereof  after  her 
"  hufband's  death  fhe  was  driven  to  her  an  in  vita,  and  after  her 
«'  death  without  ifrae,  thofe  in  remainder  or  reverfion  to  their  le- 
**  veral  formedons.  j      -r      r 

«   So,  if  in  a  precipe  brought  againft   the  hufband  and  wife  o. 
«  the  wife's  lands,  the  hufuand  Icll  by  default,  veddition,  or   niM 
"  dicit,  if  he  were  feifed  for  life,  or  in   tall,  in  her  right,  fiie  wns 
«  driven   to  her  r:n  in  vita  after  his  death  i  but,   if  m^  fee,  then 
«'  file  had  no  other  remedy,  but  a  writ  of  right  after  ais  death. 
«  Whi^h  lafi  cafe  was  remedied  by  the  ftatute  of  JV.  2.  c.  3.  which 
«'  crives  her  a    power  tu  come  in  and  pray  to  be  received  before 
*'•  fudgment,  or  to  bring  her  cui  in  vita  after  his  death.     But  tor 
«c  an  effeaua!  remedv  both  for  the  wife  and  thofe  in  remainder  or 
«'  reverfion  againll  all  alienations  of  the  hufband  folely  or  jointly 
«  ivith  his  vAfe,  except  it  were  by   fine   or  common  recovery, 
«*  wherein  both  joined,  and  as  well  of  lands  given  to  them  jointly 
«  during  the  coverture,  as  of  lands  whereof  the  wife  was  folely 
«  feifed  ;  and  aifo  fur  remedy  agalnft   all  recoveries  by  default, 
*'  reddition,  nihil  dicit,  or  feint  pleader  of  the  huCoand,  the  ftatutc 
«*  of  32  H.  8.  c.  28.  gives  the  wife,  and  thole  in  remainder  or  re- 
s'* verfion,  power  to  enter  in  their  feveral  turns  •,  and  fo  it  does  to 
*'  their  feveral  ilTues  or  heirs,  notwithftanding  any  fine,  feoffment, 
«  or   ether   ad,   made,   done,  or  fullered  by  the  hufband  only. 
•^  And  yet,  If  the  huiband  and  wife  joiix  in  a  feoffment  of  the 
^    '  **  wife  i 


«  wife's  lands,  this  being  in  effecb  the  feoffment  of  the  hufband 
"  only  is  within  the  relief  of  the  iVatute,  fo,  if  the  lands  were 
**  given  to  the  huflj.ind  and  wife  and  their  heirs  during  the  co- 
••  verture,  all  ncXs  of  the  huiband  to  defeat  this  eftate  are  equally 
"  provided  againft  by  the  equity  of  this  ad,  as  if  the  vi'ife  had 
**  the  fole  feifure  thereof.  But,  if  the  hu^bmd  levi-s  a  fine  with 
*'  proclamations  of  his  wife's  lands,  and  dies,  the  wife  or  her 
<*  ifTue  mull  enter  within  five  years  after  his  death,  and  thofe  in 
"  remainder  or  reverfi-on  within  five  years  after  the  death  of  the 
*'  wife  without  idue,  elfe  they  will  be  barred  by  another  (latute, 
*'  viz.  4  H.  7.  for  fuch  fine  makes  a  difcontinuance  of  the  wife's 
*'  eftate,  and  of  thofe  in  remainder  or  rtverfion  at  common  law. 
'*  And  though  32  ^.  8.  aids  the  difcontinuance  by  giving  them 
**  an  entry,  yet  it  does  not  take  away  the  bar  which  is  wrought  by 
<'  their  laches  upon  the  other  flaiute.  Alio  tlv  iflue  cannot  enter 
*•  during  the  hulband's  life,  either  by  the  common  law  or  this 
*'  ftatute. 

**  If  tenant  in  tail  in  pofTeffion  fufFers  a  common  recovery,  this 
**  not  only  divefts  and  difplaces  the  eflate-tail,  and  all  remainders 
*'  and  reverllons  depending  thereon,  but  aifo,  by  reafon  of  the 
*'  fuppofed  recompence,  bars  them  for  ever;  as  is  confirmed  by 
**  every  day's  pradiice.  But  then  lie  who  fufrers  fuch  recovery 
**  ought  to  be  perfciii  tenant  in  tail,  and  alfo  feifed  by  force  of  the 
<*  tail. 

*'  For,  where  hufband  and  wife  were  feifed  of  lands  to  them  3  Co.  6. 
*'  and  the  heirs  of  their  two  bodies,  or  to  them  and  the  heirs  of  Moor,  zio, 
*'  the  body  of  the  huiband  with  remainder  over,  and  a  ftranger  jvior-an.' 
*'  brought  zpracipe  againil  the  hufband  only,  who  vouched  over,  3  Cn  6. 
*•  and  thereupon  a  common  recovery  was  had;  the  wife  died;  ?.V^?'^' f 
**  and  then  the  hufband  died  with-out  ifTue;  it  was  adjudged,  that 
**  this  recovery  fhould  not  bind  the  remainder;  for  between  the 
*'  hufband  and  wife  are  no  moieties,  nor  has  the  hufband  power 
**  to  fever  the  jointure,  or  to  difpofe  of  any  part  of  the  land  with- 
*'  out  his  wife,  fo  that  the  precipe,  being  brought  ag.iinft  him 
*'  only,  the  recompence  cannot  enure;  becaufe  the  wife  had  a 
*«  joint  eftate  with  him  at  the  time  of  the  recovery,  and  did  not 
**  join;  and  to  a  moiety  it  cannot  enure,  becaufe  here  are  no 
«'  moieties  between  the  hufband  and  wife  ;  and  therefore  the  re- 
•'  compence,  recovered  by  the  hufband  only,  cannot  enure  to  the 
♦'  remainder,  which  depends  upon  a  joint  and  undivided  eftate 
"  made  to  the  huiband  and  wife.  And  then  the  recovery,  which 
<*  binds  only  in  regard  of  the  recompence  in  value,  cannot  in  this 
«'  cafe  bind  either  the  ifTue,  if  there  were  any,  or  the  remainder, 
"  fince  neither  of  them  can  take  advantage,  or  fue  execution  of 
<*  the  recompence  in  value.  And  though  the  huftjand  furvived, 
<*  this  will  not  mend  the  cafe;  becaufe  the  law  is  to  judge  of  it 
**  as  it  was  ac  the  time  of  the  recovery,  and  not  as  it  falls  out  by 
**  an  after  accident.  But,  if  the  eftate  had  been  to  the  hufband 
*»  and  wife,  and  the  heirs  of  the  body  of  the  hufband,  and  he 
*'  had  levied  a  fine,  or  made  a  feoffment  in  fee,  and  then  come  in 
<'  as  vouchee  in  a  goaimon  recovery,  this  had  barred  both  the  ifTue 
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<'  in  tnil  and  him  in  the  remainder;  becaufe,  by  the  feofiment 
**  or  fine,  the  whole  eltate  was  uircontinued,  and  the  feoffee 
*'  or  conufee  folc  and  perfctl  tenant  to  the /jr.tt//).'';  and  then, 
*'  when  the  huiband  came  in  only  as  vouchee,  he  came  in  in 
**  privity  and  reprefentatlon  of  all  the  ellares  he  ever  had,  and 
*'  was  to  make  lus  defence  by  them,  wliich  if  he  does  not,  but 
*'  calls  upon  another  to  defend  liim,  and  that  other  undertakes  it 
"  accordingly,  and  by  his  mifbehaviour  fuffers  the  demandant  to 
*'  get  judgment,  he  is  bound  to  make  a  recompenee  equal  to 
*'  what  the  other  loil;  ar.d  fuch  recompenee,  bein^  to  be  in  lieu 
*'  thereof,  is  to  go  in  the  fame  manner  as  tiic  eftatc  he  was  bound 
**  10  defend  Ihould  have  done,  and,  by  confetjucnce,  to  the  iilue, 
*'  and  tliofe  in  remainder  or  reverfion;  and  then  they  leaving,  in 
*'  fuppofition  of  law,  a  recompenee  equivalent  to  vvhat  they  lolt, 
"  have  t!ie  effedl:  pf  the  firll  funpofed  warr.uity,  and  cannot  im- 
*'  peach  the  recovery,  or  complain  of  any  hardlhip  done  them. 
*'  But,  if  the  huiband  and  wife  had  been  jointly  ftrifed  to  them 
*'  and  the  heirs  of  their  two  iv-jdies,  v/ith  remainder  over,  and 
*'  the  hufband  had  made  fuch  fcofFmcnt,  or  levied  fuch  fine,  and 
«'  then  come  in  as  a  vouchee;  it  feems  doubtful,  if  the  iilhe  in 
./'  tail,  or  the  remainder,  ihould  be  barred;  becaufe  the  wife,hav- 
*'  ing  a  joint  eftate  of  inheritance  with  the  huiband,  was  no 
*'  party  to  the  voucher,  and  therefore  tr.e  recompenee  could  not 
**  enure  to  the  inheritance  of  the  wliole.  And  to  a  moiety  it 
*'  could  not,  becaufe  there  are  no  moictivs  between  them.  S^^i.trc 
<<  erpo. 
Plow.  3.  "  The  tenant  in  tail  at  the  iin\e  of  the  recovery,  if  i\\t pra-cipc 

Mauzeil's  «  ^g  brought  againil  himfcif,  ought  to  be  then  fcifed  by  force  of 
Co.  -.  ?.  b.  *'  the  eltate-tail  in  poHeiTion,  othcrwife  the  recovery  will  be  no  bar 
5S.  <'  either  to  his  ilTue  or   thofe  in  remainder  or  revcrfion;    becaufe 

Mo. 256.  tc  the  recompenee  in  value,  which  caufes  the  bar,  will  go  in  lieu 
°' ''  "  "  of  the  eil-ite  he  then  had,  which  was  recovered,  and  not  in  lieu 
**  of  the  eltate-tail  which  tlien  he  had  not,  nor,  by  confequence, 
**  could  lofe.  Therefore,  if  tenant  in  tail  be  diiVeifed,  and  the 
*'  dilTelfor  die  feifed,  and  his  lieir  be  in  by  defcent,  and  then  the 
**  tenant  i'l  tail  enter  upon  the  heir  and  diireife  him,  and,  upon  a 
*•  praecipe  brought  againll  him,  fufi'er  a  common  recovery;  or,  if 
«'  the  tenant  in  tail  t.ike  back  ap  eftatc  in  tail,  or  in  fee,  from  the 
*'  dilTeifor  himfcif;  or  difcontinue  the  eltate-tail,  and  enter  upon 
*'  the  difcontinuee,  and  then  fuffer  fuch  common  recovery  on  a 
*'  pracipe  ^g7i\ni\.  himfcif;  thefe  recoveries  bar  neither  tiie  ifluc  in 
"  tail  nor  remainders;  becaufe  the  recompenee  in  value  goes  to 
*^  the  ellate  which  he  had  at  the  time  of  fuffering  fuch  recovery, 
**  which  not  being  the  eltate-tail,  cannot  be  a  bar  to  the  eftate- 
*'  tail,  or  the  remainders  or  reverfion  depending  thereon.  But,  if 
"  the  praecipe  had  been  brought  againft  the  difcontinuee,  dlf- 
**  feifor,  Ijfc.  and  the  tenant  in  tail  had  come  in  by  way  of  vouch- 
**  er,  and  vouched  over  the  common  vouchee,  and  fo  a  recovery 
**  had  been  had,  this  would  bar  the  eftate-tail  and  remainders  or 
**  reverfions  depending  thereon  :  becaufe  he,  coming  in  only  as 
*'  vouchee,  comes  in  in  privity  and  reprefentation  of  the  eftatt- 

<'  tail. 
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"  tailj  and  for  deft'iicc  thereof,  and  cannot  come  in  for  any  other 
*'  refpetl ;  and  therefore  the  rtcompcnce  in  value  which  he  recovers 
•'  againlt  the  common  vouchee  goes  to  tliat  eitate-tail,  and  tlie 
*'  remainders  or  revtrfions  depending  thereon,  and  fo  makes  };ood 
*'  the  recovery  againil  the  tenant,  none  having  any  lois  but  tiie 
"  lail  vouchee,  and  ihat  oecafioned  hy  his  own  default  or  con- 
**  tempt. 

"  Tenant  in  tail  covenants  to  fland  feifed  to  the  ufe  of  himfelf  Teiv.  51. 
*'  for  Hie,  and  after,  to  otlier  ufes,   which  were  totally  void;  be-  ^'"^^ 
•'   caufe  by  fuch  covenant  only  !ie  could  difpofe  of  no  more  than  Ki'ej,l°a*tcr 
"  for  his   own   life:   anil   after   a  pr.tdpc  being  brought  againfl  v.  ilois, 
**  him,  and  a  common  recovery  had  with  rni>4le  voucher  ;    it  was   ^^"°^> 
*'  held,  this  recovery  did  not  bar  the  remainder  or  reverfjon,  be-  2^^,,  ^2. 
"  cauie  by  fuch  covenants  ^wi^/// himfelf,   the  tei.ant  in  tail,   was  Cro.  Eliz. 
"  not  feifed  by  force  of  the  tail,  and  then  the  recompence  could  ^79- 47'* 
*'  not  enure  to  the  eitate-tail  and  remainders-    SeJ qinereyiox Moore 
*'  reports  the  fame  cafe  otherwiff,  beeaufe,  he  fays,  he  was  tcnant- 
"  in  tail  as  he  was  briv)ve  notwithliaiiding  fuch  covenant. 

**  Tenant  in  tail  makes  a  leafe  for  tv.enty-onc  years,  and  after  Mo. pl.zaG. 
"  makes  a  feoffment  in  fee  with   letter  ot  attorney  to  enter  and 
**  make  livery  ;  the  attorney  enters  and  ouils  the  leilee,  and  makes 
**  livery  accordingly:    and  this  was  held  a  difcontinuance  of  the 
<*  edate-tail  and  rcmamders  ;  fur  the  leafe  being  but  for  years,  he 
**  was  ffifed  by  force  of  the  tail ;  and  though  livery  by  him  or  his 
"  attorney  was  a  wrong  to  the  termor  by  putting  him  out  of  pof- 
*'  fefFion,  yet   fuch   livery  gave   away   nothing  from  the  termor, 
"  who   mav  re-enter  when    he  will,   but  palled  only  the  freehold 
"  which  the  tenant  in  tail  had  or  may  give  away  by  livery.     But,  Co.  Litt. 
'♦  if  tenant  for  life  be  with  remainders  in  tail,  and  he  in  the  re-  \^'^'\^\. 
'*  mainder  in  tail  enter  upon  the  lelfce  for  life,  and  diHcrife  liim,  Kaym.  37/ 
*'  and  tlten  make  a  feoflinent  in  fee;  or,   if  tenant  in  tail  make  a 
*<  leafe  for  life,  and  after  difltife  the  lellee  for  life,  anil  make  a 
"  feoffment  in  fee,   and  the  leille  die,  and  then  the  tenant  in  tail 
*'  die  without  iffue  ;  he  in  i.he  reverfion  or  remainder  may  well  en- 
♦*  ter,  becaufe  the  tenant  in  tail  at  the  time  of  the  feoffment  was 
"  not  feifed  of  the  freehold  and  iiilieritancs  of  the  eftate-tail,  but 
'<  of  another  eilnte  gained  by  diffciiin.      But,    in  the  firil  cafe,  if  Co.  Litt. 
'«  the  tenant  in  tail  after  fuch  leafe  for  years  had  only  granted  the  }^^\\ 
«'  reverfion  in  fee,  and  the  leafe  had  expired  ;  though  the  grantee 
"  had   entered   in  the   life  of  the   tenant    in   tail  ;    yet  this  had 
♦<  made  no  difcontinuance,  becaufe  neither  the  leafe  for  years, 
"  nor  the  grant  of  the  reverfion,  divciled  any  eilate,  but  paffeJ 
"  only  what  the  grantor  might  lawfully  grant,  viz.  an  eltate  for 
"  his  own  life. 

"  If  tenant  in  tail  make  a  leafe  for  tlie  life  of  the  leffee,  and  Co.  Uxt. 
"  after  grant  the  reverfion  in  fee,  and  the  tenant  for  life  attorn  ;  ^^^fg^o 
«  or,  if  he  by  indenture  enrolled  bargain  and  fell  the  reverfion,  gjj*  e^j'. 
"  and  then  the  tenant  for  life  die,  and  the  grantee  enter  in  the  339-  ^ 
«  life  of  the  tenant  in  tail ;  this  is  a  difcontinuance  equivalent  to  ^*'*-  3  ' 
"  a  feoffment,  and  puts  the  iffue  and  thofe  in  remainder  or  re- 
**  vcrfioii  to  their  feveral  formedons.     And  fo  it  would  be,  if  the 

oH  4  *'  tenant 
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«*  tenant  for  life  furrendered  to  the  grantee,  or  the  grantee  re-F 
<*  covered  in  wafle,  or  entered  for  a  forfeiture  in  the  life  of  the 
"  tenant  in  tall  ;  the  grantor  by  the  attornment  and  entry  comes 
**  in  in  continuance  of  the  new  reverfion,  which  was  gained  on 
**  making  the  leafe  for  life.  But,  if  the  tenant  in  tail  had  died 
**  in  the  lifetime  of  the  leflee,  and  then  the  lefl'ee  had  died,  and 
**  the  grantee  entered  ;  yet  the  ifiue  or  thofe  in  remainder  or  re- 
"  verfion  might  well  enter  upon  him ;  bccaufe  there  was  no  dif- 
**  continu-.nce  executed  in  the  life  of  the  IciTee  longer  than  for  the 
**  lile  of  the  lefTee,  and  by  his  death,  that  being  determined,  the 
"  grantee,  who  prima  facie  took  only  during  the  continuance  there- 
**  of,  has  no  right  after  the  death  of  the  tenant  in  tail  to  enter  to 
**  enlarge  the  difcontinuance.  And  though  fuch  grant  of  the  re- 
**  verfion  were  with  warranty,  yet  it  wquld  be  all  one  j  for  the 
**  eftate  itfelf  to  which  the  warranty  was  annexed  being  deter- 
*'  mined,  the  warranty  cannot  have  continuance  or  enlarge  the 
"  eftate.  So,  if  after  the  death  of  the  tenant  in  tail  his  iffue 
**  had  granted  the  reverfion,  though  with  warranty,  and  the  tenant 
*'  for  life  had  attorned,  and  died,  and  then  the  grantees  entered  ; 
'<  yet  the  iffue  of  that  iffue,  or  thofc  in  remainder  or  reverfion, 
**  might  well  enter  upon  him  ;  becaufe  the  difcontinuance  was  in 
**  effe6t  but  for  life ;  and  the  iffue  who  granted  the  reverfion  not 
♦*  feifed  by  force  of  the  eftate-tail. 
Co.  Litt.  "  if  tenant  in  tail  make  a  leafe  for  life,  remainder  oyer  in  fee, 

333.  h.  cc  anti  (lie  in  the  life  of  the  leffee  for  life  ;  yet  this  is  an  abfolute 
**  difcontinuance,  and  takes  away  the  entry  of  the  iffue  or  thofe 
*'  in  remainder  or  reverfion  :  becaufe  the  eftate  for  life  and  re- 
**  mainders  make  but  one  eftate,  and  all  pafs  by  the  fame  livery, 
*'^  So,  if  tenant  in  tail  make  a  leafe  for  life,  and  after  releafe  to 
•*  the  leffee  and  his  heirs  ;  this  is  an  abfolute  difcontinuance,  be- 
**  caufe  the  whole  fee  is  executed  in  the  life  of  the  tenant  in  tail. 
Co.  Litt.  **  It  is  a  rule  in  our  books,  that  the  eftate-tail  cajmotbe  difcon- 

265.  a.b.  e<  tinued  but  where  he  who  makes  the  alienation  was  once  feifed 
VxQ  ab.  *'  ^y  force  of  the  tail,  unlefs  it  be  by  reafon  of  a  warranty :  as,  if 
left.  637.  '*  the  grandfather  tenant  in  tail  be  diffeifed  by  the  father,  who 
box.  64c,  ((  makes  a  feoffment  in  fee,  and  dies,  and  then  the  grandfather 
**  dies,  the  fon  may  enter  upon  the  feoffee,  and  by  confequence 
*'  fo  may  they  in  remainder  or  reverfion  in  their  turns.  For  here 
*'  can  be  no  difcontinuajice  of  tlie  eftate-tail  or  remainders;  be- 
*•  caufe  the  father  who  made  the  feoffment  was  not  feifed  by  force 
'  **  of  the  tail,  but  of  the  eftate  gained  by  the  diffeifin.  But,  if  the 
*'  feoffment  had  been  with  warranty,  this  had  wrought  the  effe6l 
*'  of  a  difcontinuance,  and  taken  away  the  fon's  entry  for  pre- 
"  fervation  of  the  warranty,  and  to  prevent  circuity  of  aciion. 
**  So,  if  tenant  in  tail  be  diffeifed,  and  he  or  his  iffue  after  his 
**  death  releafe  to  the  diffeifor  with  warranty ;  this  in  effeft 
**  amounts  to  a  difcontinuance,  and  takes  away  the  entry  of  thofe 
**  who  have  right ;  which,  without  the  warranty,  It  would  not 
'*  have  done  ;  and  the  iffue,  being  never  feifed  by  force  of  the  tail 
**  without  fuch  warranty,  could  not  by  any  means  have  difcon- 
*»  tinued  the  tail. 

"  Another 
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'^^  Another  rule  is,  that  to  make  a  difcontinuance,  the  alienee  Co.  Litt. 
*'  mufl:  be  in  by  force  of  the  aUenation  of  the  tenant  in  tail  him-  333  •»• 
"  felf,  and  not  of  any  other.  Therefore,  if  tenant  in  tail  makes 
*'  a  leafe  fur  life,  and  after  grants  the  reverfion  to  y^.,  and  the 
'*  leflee  attorns,  and  then  j4.  grants  this  reverfion  to  B.^  and  the 
"  leflee  attorns,  and  dies  in  the  life  of  the  tenant  in  tail  ;  though 
*'  B.  enters,  yet  this  is  no  difcontinuance,  becaufc  B.  is  not  in  of 
"  the  grant  of  the  tenant  in  tail,  but  of  A.  his  grantee,  ^lare 
"   ratiomvn. 

"  A.  tenant  in  tail,  remainder  to  B.  in  tail,  reverfion  to  A.  in  loCo.  95. 
"  fee.     A.  by  indenture  enrolled  bargains  and  fells  the  lands  to  C.  ^'^^^'''^  '• 
*'  and  his  heirs,  and  after  levies  a  fine  thereof  to  C.  and  his  heirs.  \  ^^1^.  6z. 
*'  C.  enfeofis  Z).,  and  then  A.  dies  without  iflue,  and  B.  enters.  Mefmecafe, 
'*  It  was  adjudged,  that  by  the  bargain  and  fale  to  C  he  had  only  ^'^  "J^^ 
*'  an  eftate  defcendible  to  him  and  his  heirs  during  the  life  of  A.^  y,  bmhh. 
**  and  alfo  the  reverfion  in  fee  expectant  upon  the  eflate-tail  of  B. 
"  2d/y,  That  tlie  fine  levied  after  made  no  difcontinuance,  not  fo 
*'  much  as  a  divefting  or  difplacing  of  the  remainder  to  i;.,  but 
**  only  enured  to   corroborate  the  eftate  of  C,   and   by  force  of 
**  the  ftatutes  4  H.  7.  and  32  if.  8.   made  it  to  have  continuance 
**  fo  long  zsA.  (hould  have  iflue  of  his  body  :   and  that  it  operated 
*'  only  as  a  rcleafe  or  conhrmation  upon  the  eftate,  which  pafled 
"  before  by  the  bargain  and  fale,  and  was  guided  by  it.     But,  if 
"  the  fine  had  been  levied  before  the  bargain  and  fale,  or  before 
"  the  enrolment   of  it,   this  had  made  a  difcontinuance  of  the 
*'  eftate-tail  and  remainders.     3^/)',  It  was  aajudged,  that  the  feoff- 
*'  m.ent  of  the  conufee  made  no  difcontinuance  of  the  remainders 
f  to  B.,  fo  as  to  take  away  his  entry ;  for  none  can  difcontinue 
"  the  reverfion  or  remainders,  but  he  only  who  hath  the  eftate- 
**  tail ;  and  therefore  if  tenant  in  tail  grant  totum  Jlatum  fuiim  to 
*'  one  who  makes  a  feoff'ment  in  fee,  this  will  not  take  away  the 
"  entry  of  him  in  the  reverfion  or  remainder :  anvi  liere,   the  re- 
*'  mainder  to  B.  was  not  to  much  as  diverted  or  difpiaced,  for  the 
*<■  conufee  had  but  a  fee  determinable  upon  the  death  of  A.  with- 
*'  out  iflue,  and  alfo  the  reverfion  in  fee  :  and  therefore  when  he 
'«  who  had  a  fee,  though  it  were  determinable,  gave  a  fee,  this 
**  did  no  wrong  to  the  heirs  of  A.y  nor  by  confequence  to  B.  in 
<*  remainder ;  as  a  feoffment  by  tenant  for  life   or  in  tail  does, 
*'  who,  having  no  fee  themfelves,  cannot  give  a  fee  to  others  with- 
<«  out  plucking  it  out  of  the  reverfion  or  remainders  :  and  therefore 
««  in  one  cafe  it  is  a  forfeiture  of  the  eftate  for  life ;  and  in  the 
«  other  a  difcontinuance  of  the  eftate-tail  and  remainders.     But 
«<  here  it  is  no  wrong  or  difcontinuance  to  either,  and  therefore 
*•  the  entry  of  B.  in  remainderl  awful. 

«  A.  tenant  in  tail,  remainder  to  B.  in  tail :  A.  makes  a  leafe  for  Cro.  EHz. 
««  tliree  lives,  warranted  by  32  H.  8.,  and  dies  without  ifl"ue  :  the  ^fcope."" 
*'  warranty  defoends  upon  B.  who  was  his  heir.     It  was  held,  that  %  co.  34. 
«'  by  the  death  of  A.  without  iflue,  the  leafe  for  three  lives  was  de-  ^f;^'"" 
*<  termined,  and  was  no  difcontinuance,  nor  could  bind  hini  in  vaughl  3S3. 
**  the  remainder;  becaufe  the  eftate  out  of  which  it  was  derived  accord.  Cro. 
«  was  at  an  end,  and  then  the  leafe  to  which  the  warranty  was  an-  car.  156= 

"  nexed 
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Saivin  V.  "  ncxcd  bciug  determined,  the  warranty  was  deterir.ined  alfo,  and 
Clerk,  tc  cannot  bar  him  in  the  remainders.     And  Faughan  fays,  that  the 

n3r".'-^but  **  ^"^^^  of  Saivin  V.  C'Avit,  in  which  it  is  reported,  that  fuch  leafe  is 
there,  in  the  **  a  dllcontinuance,  and  tliat  therefore  a  fubfcquent  fine  with 
niavgm,  IS  <c  vvarranty  by  the  tenant  in  tail,  which  on  his  death  without  iflue 
tobereiniv-  **  defccnded  to  him  in  the  remainder  whofe  ellate  was  difconti- 
ed  by  all  the  "  nued,  was  a  bar  of  the  remainders  ;  Vaugbaii  fays,  that  this  cafe 
juitices,  that  «t  jg  ^]i  f^i^g  jj,^^  mifreported ;  for  the  leafe  beinjr  warranted  by 

fuch  leafe         ,,  jj.   ,.  ../         .     '  1      1  t 

fliaii  not  32  if.  S.  was  no  diicontmuance  or  tort;   and   then  there  was 

bind  him  in  "  no  new  Tcverfion  gained  to  which  the  warranty  could  be  an- 
uT*""pr  "  nexcd  ;  but  being  annexed  to  the  eftate-tail,  determined  with 
in  c.  B.  "  it,  as  did  the  leafe,  and  fo  could  not  touch  him  in  die  re- 
Keeve  v.       «  mainder. 

Cox,  ad- 
judged accordingly,  and  4  Mar.  accord,  ^.r  cur. 

Cro.  Car.  *'  Another  point  ii;  Sahin  v.  Clerlis  cafe  was  this  :  A.  tenant  in 

156. Saivin  c(  tajj^  remainder  to  B.  in  fee:  A.  makes  a  leafe  for  three  lives, 
*■  "  ■  *<  warranted  by  32//.  8.  and  after  levies  a  fine  with  proclama- 
*'  tions,  and  dies  without  iflue.  Five  years  after  his  death  ehpfe, 
*'  and  then  the  leafe  for  three  lives  expires.  B.  and  his  heirs  are 
*<  barred ;  becaufe  the  right  to  have  formedon  in  remainder,  ad- 
*'  mitting  fuch  leafe  a  discontinuance,  or  to  enter,  if  it  were  n(Tt, 
*'  accrued  immediately  on  the  death  o^  A.  witliout  iflue;  and  he 
*'  had  no  other  ri^ht  after  the  determination  of  the  leafe  for  three 
"  lives,  than  he  had  before  ;  for  by  the  death  of  A.  without  iflue, 
"  that  leafe,  or  the  right  of  his  continuance,  was  at  an  end. 
*'  And  this  differs  from  the  cafe  of  a  fine  levied  by  tenant  for 
"  life;  for  there,  he  in  the  remainder  or  reverfion  hath  two  titles, 
*'  one  to  enter  prefently  for  the  forfeiture,  the  other  to  enter 
*'  within  five  years  after  the  death  of  the  tenant  for  life,  when  the 
*'  remainder  or  reverfioa  falls  into  poflcflion  :  but  here,  he  hath 
"  but  one  title,  vi-z.  after  the  death  of  the  tenant  in  tail  without 
"  iflue,  and  therefore  ought  to  have  purfued  it  by  entry  or  action 
"  within  five  years  after  fuch  deatli  without  iflue. 
Godb.  9.  "  A.  tenant  in  tail,  remainder  to  B.  in  fee.     y'L  makes  a  leafe 

pl.  la.  «  for  three  lives,   v/arranted  bv  32  //.  8.,  and  dies  without  iflue  ; 

**  and  before  any  entry,  B.  grants  his  remainder  by  fine.  And  if 
"  the  conufee  might  enter  and  avoid  the  leafe,  was  the  quellion. 
*'  Djrr  and  Mead  held  he  might ;  becaufe  by  the  death  of  tenant 
*'  in  tail  without  iflTue,  the  leafe  v/as  not  avoidable  only,  but  abfo- 
**  lutely  void,  the  eftate  out  of  which  it  was  derived  being  deter- 
"  mined :  and  the  leafe  being  warranted  by  the  llatute  made  no 
"  difcontinuance ;  for  if  it  had,  then  fuch  grant  of  the  remainder 
*'  before  avoidance  cf  the  leafe  had  eftabliftied  and  made  it  un- 
*'  avoidable. 

Co.  Lltt.  ♦'  Another  rule  Is,   that  none  can  difcontinue  an  eftate-tail 

350-  <i  vithout  he  alfo  difcontinues  the  reverfion  or  remainder,  forthel 

^''      "  difcontinuance  working  a  wrong,  and  paifing  a  larger  eflatej 

"  than  the  perfon  who  makes  it-  has  by  law  power  to  pafs,  fuchf 

"  eftate  mull  be  made  up  out  of  the  reverfion  or  remainder.     Il 

<'  therefore  the  reverfioji  or  remainder  be  in  fuch  perfon,  that  th< 

*'  tenant 
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*«  tenant  in  tail  cannot  draw  It  out;  or,  if  he  who  takes  the  eftat? 
*'  lias  already  the  reverfion  or  remainder,  fo  that  there  is  no  oc- 
"  calion  to  draw  it  out  for  making  good  the  eltate  given  him  by 
*<  the  tenant,  there,  the  alienation  of  the  tenant  in  tail  makes  no 
*'  difcontinuancc  ;  becaufe  for  want  of  the  leverfion  or  remainder 
*'  he  deals  only  with  h.ib  own  eilatc,  and  th:jt  beiiig  in  tail,  he  can 
"  give  no  more  thereof  than  tor  his  own  life  only,  and  by  con- 
*'  fequence  after  his  death  his  ifiue  may  well  enter. 

'<  Thei-efore,  if  there  be  tenant  in  tail,   remainder  or  reverfion 
**  to  the  king,   and  the  tenant  in  tail  make  a  feoffment  in  fee,  a 
*<  gift  in  tail,  or  a  ieafe  for  life,  this  is  no  difcontinuancc  ;  but 
*<  after  his  death  his  ilTue  may  enter;  for  the  remainder   or  re- 
"  verPiOn  being  in  the  king,  the  fubjedl  cannot  by  any  acl  of  his 
*'  without  title  draw  it  fortli,  and  then  wiiatever  eftate  he  departs 
**  with  muft  be  wholly  derived  out  of  his  own  poffelhon,  which 
«'  being  in  tail  only,  he  can  difpofe  no  more  thereof  than  for  his 
*'  own  life  only;  and  by  confequence  after  his  death  his  iflue 
*'  may  well  enter.     But.  if  fuch  tenant  in  tall  had  fuffered  acom- 
"  nion  recovery,  this  in  refpe<ft  of  the  fuppofed  recompence  had 
**  barred  the  eltate-  tail,  and  all  remainders  depending  thereon,  ex- 
*'  cept  the  remainders  or  reverfions  to  the  king,  which  by  fuch  feign- 
*<  ed  recovery  and  recompence  could  not  be  touched.    So,  if  fuch  Co,  Litt. 
*'  tenant  in  tail  had  levied  a  fine  with  proclamations  after  4  H.  7,   37^-  b.  335. 
*'  this  had  bound  the  iiTue  by  virtue  of  that  itatute,  but  made  no  pi^"'A^^' a* 
"  difcontinuancc  either  of  the  eftates-tail,  or  the  reverfion  or  re-  Poph.  63. 
♦'  maindcr  depending  thereon  ;  becaufe  the  reverfion  or  remainder  ^"'°^>  t^'f- 
■"  in  the  king  prevented  fuch  difcontinuancc  for  the  reafons  before  tit.  Hn""'  * 
*'  given:  and  then  thofe  in  the  intermediate  reverfion  or  remain-  ifvr,  121. 
"  der  might  enter  after  the  death  of  the  tenant  in  tail  without  ^!^'  ^'^=0"- 
*'  ifl"ue,  as  if  no  fuch  fine  had  been  levied.     But  now  by  34 -W.  8.  PoiTeff\cn,-z. 
c.  20.  it  is  provided,  that  where  tlie  king  gives  or  orherwife  tit  Rcco- 
provides  lands  to  one  in  tail,  no  feigned  recovery  by  aflent  of  l"^-^-]'  ^' 
parties  had  againfl  fuch  tenant  in  tail  of  any  lands,   tenements,  BenJiovv, 
**  iSc.  whereof  the  reverfion  or  remainder  at  the  time  of  fuch  re-  2=3- 
"  covery  is  in  the  crown,  fhall  bind  or  conclude  the  heirs  in  tail;      ow. 254.. 
***but  that  after  the  death  of  fuch  tenant  in  tail,  the  heirs  in  tail 
'*  may  enter,  the  faid  recovery  or  any  other  thing  done  or  fuffered 
**  by  or  againil  fuch  tenant  in  tail  to  the  contrary  notwithltand- 
"  ing.     Upon  which  laft  words  this  ftatute  has  been  likewife  ex-  Co.  S73. 
'<  tended  to  take  off  the  force  and  effecl  of  the  fine  levied  by  fuch  ^"^^  333- 
♦*  tenant  in  tall  of  the  gift  or  provlfion  of  the  king,  fo  as  that  the  mo.  p!.259. 
**  fame  fhall  not  bind  the  iffue ;  though  Hobart  lays,  this  was  an  Jackibn  r, " 
**  obhque  and  indiredl  ftrain  upon  the  ftatutes.     For  the  flatute  ^LeJn^  ^-, 
"  32  i/.  8.  c.  36.  which  fays,  that  that  ftatute  fhall  not  extend  &4i.eon.'' 
"  to  fines  levied  by  tenant  in  tail,   the  reverfion  being  in  the  40-  Mei- 
"  crown,  but  that  they  (hould  be  of  like  force  as  if  the  flatute  ^^  Litt. 
"  had  not  been  made  ;  this  did  not  at  all  mend  the  cafe  of  the  371, 3-j. 
"  iffue  in  tail,  and  therefore  that  flip  was  helped  by  the  judges 
"  upon  the  words  of  the  following  ftatute  of  34  H.  8.;  upon  con- 
"  ftruaion  of  which  ftatute  it  was  alfo  held,  that  all  intermediate 
*'  reverfions  or  remainders  to  common  perfons  depending  on  fuch 

*«  eftate- 
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**  edate-tall  of  the  gift  or  provifion  of  the  king,  whereof  the  rc- 

*'  verfion  or  remainder  was  then  in  the  king,  were  prefcrved  Hke- 

•*  wife   againft   fuch   feigned   recovery  by   the   tenant  in  tail  in 

**  poiTefiion  ;  for  their  remainder  or  reverfion  being  barrable  at 

<'  common  law,  in  regard  the  e(late-tail  whereon  they  depended 

*'  was  barred,  nov/   tiat   ftatute  having   made  provifion   againft 

*'  barring  fuch  eftate-tail  in  pofTeiTion,  by  confequence,   preferves 

*'  alfo  the  remainders  or  reverfions  depending  thereon. 

a  Co.  15.  "  ^^^  ^^^^  ^^^^'  34  ^-  ^'  extends  only  to  eflates-taii  of  the  gift 

Mo.  195.      '*  or  provirion  of  the  king  ;  therefore,  if  a  common  pcrfon  by  deed 

Wifeman's     «t  enrolled  gives  lands  to  ^.  in  tail,  remainder  to  B.  in  tail,   re. 

a  Co.  qz.      '*  mainder  to  the  king  in  fee  ;  or,  if  one  who  hath  a  remainder  in 

Mo.  345.  b.  «  fee,  except  upon  an  eflate-tail  of  the  gift  of  a  common  pcrfon 

Sir  Hugh      tt  jjy  tieeti  enrolled,  grants  fuch  remainder  or  reverfion  to  one  for 

Cholmley  s  ,.-'  .  .,        '  ^    .     ,  1       1  .         •      r  .     , 

cafe.    Co.  *  hie,  or  m  tail,  remamder  to  the  kmg  m  fee,  and  the  tenant  in 

Lltt.  372.  «  tail  in  pofieihon  after  fuflers  a  common  recovery  ;  this  bars  all 

Yeiv.  149.  It  j^^jj.  jj-jg  remainders  to  the  king,  as  it  did  at  common  law.     So, 

Needham,  *'  if  be  levies  a  fine  with  proclamations,  this  binds  the  iflue  as  it 

a  Co.  41.  t(  did  before;  but,  neither  the  king,  nor  thofe  who  have  an  in- 

10 Co.  39.  fi  tg^-fpe^iate  reverfion   or   remainder;  becaufe  it  makes  no  dif- 

I  Leon.  be.  .  1         1  n 

Cro,  Car.       *'  contmuance,  as  has  been  Ihewn. 

430-  .  ...  . 

Mo.  pi. 665.       "  The  king  gave  lands  to  one  in  tail,  faving  the  reverfion  to  him- 

Cro.  Ehz.      c(  fgjf.  the  donee  is  difieifed,  and  the  difleifor   levies  a  fine  with 

Stratfield  v.  *'  proclamations,  and 'five  years  pafs.     Walmf.ey  held,  this  bound 

Pover.  <'  only  the  iflue,   in  whofe  time  the  fine  and  non-claim  was,  and 

"  that  hiG  iilue  were  at  liberty  to  enter  after  his  death  by  the  fta- 

Co. Litt.       "  tute  34  H.  8.     And  though  my  Lord  CoJce  cites  this  cafe  to  b<? 

2Ti.conir      ((  tefolved  contrary,  yet  this  is  held  in  other  books  not  to  be  lawj 

1  Keb.'ezo.  "  fo^  ^'^'^t  would  open  an  eafy  way  to  get  out  of  the  fiatute-,  and 

Loyd  V.         "  therefore,  where  fuch  donee   in  tail,  the  reverfion  being  In  the 

Pollard.         ((  king,   bargained   and   fold  the  lands  to  one  and  his  heirs,  and 

*'  died,  and  the  vendee  levied  a  fine,  and  five  years  pafied  with- 

'*  out  claim  by  the  ifiue;  yet  the  court  feemed  to  be  of  opinion, 

*'  that  fuch  iflue  was  not  bound;  :md  if  it  were,  that  yet  clearly 

*'  his  ifliie  would  be  at  large,  and  not  bound  by  the  fine. 

Co.  Litt.  *'  Other  diverfities  there  are  upon  tlie  faid  fl;atute,  which,  being 

372.  b.  and  i(  ^q^  jq  jj^g  prefent  purpofe,  1  iliall  pafs  over,  referring  you  to  th<{ 

there  dted.    "  books  where  they  may  be  feen. 

Co.  Litt.  "  x^nother  cafe  wherein  there   can   be  no  difcontinuance   o' 

535.3.         ((  t}^g  eftate-tail,   unlefs  the  reverfion  or  remainder  be  alfo  dif- 

« Ed.  4^24    "  continued,  is   this :  if  tenant  in  tail  enfeofl^s  him  in  the  inter* 

PI  w.  559.    "  mediate  reverfion  or  remainder,  this  is  no  difcontinuance,  but 

I  Co.  140.    <f  thj^t  after  his  death  the  iflue  in  tail  may  well  enter;  becaufe  the 

"  livery  being  made  to  him  who  had  the  intermediate  reverfion 

"  or  remainder,  cannot  be  fuppofed  to  give  him  what  he  had  al- 

"  ready,  or  to  draw  out  an  eflate  from  him  only  to  give  it  him 

"  again  eo  injlanti i   therefore,  fuch  livery  being  made  of  the  pof- 

**  fcfhun  can  pafs  only  fo  much  thereof  as  the  tenant  in  pofleflion 

<'  had  power  to  depart  with;    and  that  being  for  his  own  life  only 

"  leaves  hi&  ililie  ist  liberty  to  enter  after  his  death.     But,  if  A. 

I  •*  were 
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««  were  tenant  in  tail,  remainder  toB.  in  tail,  remainder  orrever- 
"  fion  to  C.  in  fee,  and  y^.  make  a  feoftrnent,  gift  in  tail,  or  leafe 
«'  for  life  to  C,  this  difcoiitinues  the  eftate-tail  and  the  remainders 
**  depending  thereon ;  becaufs  there  is  room  for  the  tortious  opera- 
"  tion  of  the  livery  upon  the  firft  eftates,  before  it  comes  to  the 
<*  laft  remainder  or  reverfion  in  fee  j  and  whether  that  be  dif- 
«  continued  or  not,  yet  the  force  of  the  livery,  reaching  beyond 
**  the  ellate-tail  in  pofieflion,  mufl  be  3  dlicontiuuance  thereof, 
*'  and  of  the  next  remainder  depending  thereon,  fmce  it  can  have 
**  no  other  effect. 

**  If  tenant  in  tail  make  a  leafe  for  his  own  life,  remainder  to  Dyer,S, 
«<  the  donor  in  fee,  this  is  no  difcontinuance;  becaufe  the  leafe  P'''5« 
«  for  his  own  life  being  lawful,  the  limitation  over  to  the  donor, 
*<  who  had  the  fee  before,  could  make  no  difcontinuance.  For 
*'  that  would  be  to  make  the  limitation  to  him  by  way  of  re- 
"  mainder  work  itroitger  than  an  immediate  feoffment  to  them : 
«  and  then  he  having,  in  the  leafe  for  his  own  life,  given  away 
**  all  that  he  had,  the  limitation  over  is  void.  But,  if  the  leafe 
«  had  been  for  another  man's  life,  with  remainder  to  the  donor  in 
*^  fee,  this  had  been  a  difcontinuance  ;  becaufe  fuch  leafe,  being 
<*  more  than  he  could  lawfully  make,  plucked  out  of  the  re- 
"  verfion  of  the  donor  to  ferve  and  apply  fuch  leafe  -,  and  then 
**  the  limitation,  which  he  afterwards  makes  to  the  donor,  being 
'*  derived  out  of  fuch  new  fee  gained  by  the  firft  livery,  carries 
**  on  the  difcontinuance  as  againft  the  iffue  in  tail. 

<*  If  tenant  in  tail  enfeoff  the  donor  and  a  ftranger,  this  is  a  Co.  Lkt, 
k'  difcontinuance  of  the  whole  land;   becaufe  they  take  as  joint-  l^'"'^' 
i<*  tenants,  whereof  each  is  feifcd  per  my  et  per  tout.  ' 

*'  Another  way  whereby  thofe  in  reverfion  or  remainder  might  Co.  3.  3-4. 
"  at  common  law  have  remedy  upon  a  recovery,  with  or  without     '  ^  *' 
"  title  had  againft.  tenant  for  life,  in  dower,  or  by  the  curtefy,  Paim  226. 
"  if  fuch  tenant,  being  empleaded,  would  not  vouch  or  pray  in  229,  230. 
"  aid  of  thofe  in  remainder  or  reverfion,  or  they  had   no  notice  ^ci!^^^' 
"  time  enough  to  come  in  to  pray  to  be  rr'ceived,  was  by  bringing  3C0.  6r. 
"  a   writ  of  error   to   reverfe  the  judgment  given  againft    fuch  aJnft-34^ 
"  tenant  for  life,  if  there  were  error  in  it,  not  otherwife.     But  J e^^st'^** 
"  this  they  could  not  have  till  after  the  death  of  fuch  tenant  for  i  Roll. Rep. 
"  life,    unlefs    they  came  in  by  way  of  voucher,  aid  prier,   or  3oi-  &=• 
I"  refceit ;  for  then   being  parties  to  the  record  might  have  had 
'**  fuch  writ  of  error  prefently.     And  when  the  ftatute  of  W.  2, 
"  divided  the  fee  conditional  into  a  fee-tail  v/hereon  a  reverfion 
j"  or  remainder  might  depend,  the  judges  extended  the  remedy 
|'<  which  the  common  law  gave  by  writ  of  error  to  thofe  in  re- 
I"  mainder  or   reverfion  expectant  on  fuch   eftate-tail  after  the 
«  death  of  the  tenant  in  tail  without  iffue;  but  the  judgment 
"  againft  the  tenant  for  life  divefting  the  reverfion  or  remainder, 
'*  fo  that  he  could  not  after  grant  or  transfer  it  over  to  any  per- 
"  fon  ;  and  it  being  doubtful  whether  he  could  punifli  wafte  after 
'*  fuch  recovery  had  ;  therefore  the  ftatute  of  yi?.  2.  c.  3.  gave 
"  him   in  the  reverfion  or  remainder  expectant  on  fuch  eftate 
«  for  life  a  writ  of  error  or  att^iiit  in  the  life  of  the  tenant  for 

«  life. 
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"  life.  And  if  the  j\idgment  be  rcverfed,  the  tenant  for  life  U 
*'  to  be  reftored  to  the  poflefllon  and  mefne  profits,  unlefs  the 
**  pInintifF  in  error  can  prove  that  he  w.is  of  covin,  and  aflent 
*'  that  the  demandant  iliould  recover  ;  for  then  rcititution  is  to 
*•  be  made  of  the  polleflion  and  mefne  profits  to  the  plaintiff  in 
*•  error.  And  this  proves  that  the  parliament  held  fuch  covin  or 
*'  recovery  a  forfeiture  of  the  eftate  for  life,  otherwife  it  v^'ould 
**  have  been  hard  to  have  given  the  poffcffion  and  mefne  profits 
•'  to  him  in  the  remainder  or  reverfion  durinc:  the  life  of  the 
**  tenant  for  life.  But  though  it  was  a  forfeiture,  yet,  as  it  ap- 
*'  pears  before,  if  it  were  not  erroneous,  no  fullicient  remedy 
*'  was  provided  for  him  in  the  reverfion  or  remainder  to  take  ad- 
**  vantage  thereof,  till  32  H.  8.  and  14  E/iz.  And  If  it  were  er- 
*'  roneous,  yet  till  this  Ilatute  he  could  not  reverfe  It,  till  after  the 
*'  deatii  of  the  tenant  for  life.  But  this  ftatute  making  no  men- 
*'  tion  of  recoveries  againft  tenant  in  tail,  they  remain  Hill  as  they 
*'  were  after  the  making  of  the  flatute  c^f  don:s ;  and  thofe  in  re- 
"  verfion  or  remaiiuier  expedtant  thereon  can  have  no  writ  of 
"  error  of  an  erroneous  judgment  given  againft  the  tenant  in  tail, 
*'  till  after  his  death  without  ifiiie  ;  nor  can  they  be  received  upon 
*'  the  ftatute  of  IF.  2.  r.  3.  which  gives  the  refcelt,  becaufe  the 
"  eftate-tail  is  looked  upon  as  an  inheritance  which  by  poflibllity 
*'  may  endure  for  ever;  and  therefore  during  the  continuance 
"  of  it  thofe  in  reverfion  or  remainder  are  little  regarded. 

"  I  (hall  put  but  one  cafe  to  fhew  what  Is  a  fullicient  error  for 

*'  thofe  in  remainder  or  reverfion  expe6lant  upon  an  eftate-tail  to 

"  take  advantage  of  by  writ  of  error,  and  how  fuch  writ  of  eiror 

*'  may  be  barred  or  prevented  by  the  tenant  in  tall. 

PaLm.  124.        *'  ^'  having  Iflue  three  daughters,  B.^  C.^and  D.^  makes  a  feofT- 

D.ircy  V.        "  ment  to  the  ufc  of  himfelf  for  life,  remainder  to  B.  in  tail,  re- 

1  Roi'i  liep.  "  malnder  to  himfelf  in  tail  general,  remainder  to  himfelf  in  fee; 

joi.s.c.by  "  and  dies.  £.  enters,  and  takes  huftiand,  and  they  both  levy  a  fine 

tRenameot    u  ■^ith  Warranty  againft  B.  and  her  heirs,  B.  being  then  within 

So°  "-"roII.  "  ^^^  '■>  '■^^^^  after  a  common  recovery  is  fuffered  with  voucher  of 

Rep.  85.       "  B.  and  her  huiband,  who  appeared  by  attorney,   and  vouched 

S.  c.  t^uoad   K  Q^rcr  the  common  vouchee  j  and  fo  a  common  recovery  Is  had, 

pjrton^.   jj  ^^^^j  ^j^^  ufe  declared  to  the  hufband  and  his  heirs,  B.  being  ftill 

"  under  age  :  then  B.  dies  without  ifliie,  and   five  years  pafl'ed 

"  after  her  death  ;  and  now  a  writ  of  error  was  brought  by  C.  and 

"  D.  atralnft  one  who  claimed  under  the  huftjand  to  reverfe  this 

*'  recovery,  and  be  let  in  by  their  formedon  in  remainder  to  avoid 

*•  the  difcontinuance  wrought  by  the  fine  for   two  parts  of  the 

"  land ;  and,  after  argument,  it  was  held  by  all  the  court, 

lit  point.  **   ly?,  That  the  appearance  of  an  infant  by  attorney  was  error, 

*'  and  as  if  the  attorney  had   appeared  without  warrant ;  for  an 

*'  infant  cannot  give  him  authority  ad perderiJum  et  lucrandum  for 

Palm.  215.    "  him  as  the  warrant  of  attorney  purports  ;  but  an  infant  might 

17.8. 24^.     tc  always  appear  by  guardian  afllgned  either  by  the  court  or  by 

"  writ  out  of  Chancery ;  and  fuch  guardian  hath  his  warrant  from 

*'  the  court,  not  from  the  infant,  and  ought  to  be  one  of  an 

«♦  eftate  j  for  if  he  mifbehaves  himfelf^  an  aClioii  of  defcelt  Ilea 

«'  againft 
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"  againft  him.  And  though  B.  here  had  a  Imlband,  yet  he  can- 
*'  not  make  an  attorney  for  his  wife  in  a  matter  which  concerns 
"  her  inheritance,  for  then  he  might  defeat  her  of  her  inherit- 
**  ance,  efpecially  in  a  common  recovery,  which  is  now  but  a  com- 
*'  mon  ailiirance,  and  their  coming  in  as  vouchees  makes  it  the 
**  (tronger,  for  the  vouchee  lofes  all  the  right  to  the  land,  and  gives 
*'  recompence  to  the  tenant. 

"  idly.  It  was  lield  by  all  but  Hanghton,  Juft.  that  though  by  2d  point. 
"  the  fme  the  remainder  was  difcontinued  and  put  to  a  right,  and  ^^^'  -*9» 
"  the  erroneous  recovery  was   fuffered  after,   yet  thofe  who  had  ^^g*  j'!?' 
"  fuch  right  only  at  the  time  of  tlie  recovery  fliall  have  a  writ  of  2.54. 
"  error  to  reverfe  it ;  for  as  by  fuch  recovery,  if  good,  their  right 
"  fliall  be  bound  by  realon  of  the  recompence ;  fo,  if  erroneous, 
**  they  fhall  have  error  to  reverfe  it.     And  if  it  were  otherwife, 
**  no  common  recovery  would  ever  be  reverfed,  for  they  always 
*'  make  a  feoffment  in  fee,   or  levy  a  fine  firft,   in  order  to  have 
*'  double  voucher ;  and  thofe  in  remainder  or  revcrfion  have  pri- 
"  vity   in  riglit,  though  not  in  fact,  by  reafon  of  the  difcontinu- 
*'  ance  ;  and  as  thofe  who  have  but  a  right  of  a  remainder  or  re- 
"  verfion  Avail  take  advantage  of  the  forfeiture  of  a  right  of  a  par- 
**  ticular  eftate,  fo  Iball  thofe  who  have  but  a  right  of  a  remainder 
*'  or  revcrfion  have  error  or  attaint  upon  erroneous  recovery  had 
"  againil  one,  who  had  but  a  right  of  an  entail,   5  Ed.  3.  43.  6.  4. 
"  And  by  the  voucher  of  the  tenant  in  tail  he  comes  in  in  privity 
**  of  the   efiate-tail,  and  revives  the  remainders  to  give  them  the 
"  recompence  in  value,  without  which  they  would  not  be  barred. 
*'  And  though  here  the  plaintiffs  cannot  be  reftored  to  the  land  by 
"  the  reverfal  of  the  recovery,  yet  they  will  be  reftored  to  all  they 
**  have  loll  by  it,  viz..  their  right  to  have  formedon  in  remainder 
**  to  avoid  the  difcontinuance  wrought  by  the  fine.     They  agreed,  216.  1  Co. 
"  if  the  remainder  had  not  been  in  ejft  at  the  time  of  the  recovery,  ^"'   ^  ^^^' 
"  but  in  abeyance  only   as  to  the   right  heirs   of  J.  S.,    there,  Bamfidd! 
*'  though  y.  i^.  died  after,  yet  his  heir  fhould  not  have  error  of  a 
**  recovery  fuffered  by  tenant  in  tail ;    7  Jcic.   Zouch  v.  Bamfield. 
*'  So,  of  a  remainder  to  the  eldell  fon  oi  A.,  who  hath  an  eftate 
**  for  life  ;  \i  A.  fuffers  an  erroneous  recovery,  a  fon  born  after 
**  fliall  not  reverfe  it ;  otherwife,  when  the  remainder  was  in  ejfe 
"  at  the  time  of  the  recovery,  as  here,  though  turned  to  a  right. 
"  But  Hattghtori,  Juft.  held,  that  the  plaintiff  having  only  right  of  237.251. 
*'  a  remainder  in  fadt,  fliould  not  have  a  writ  of  error,  unlefs  their 
*'  remainders  had  been  turned  to  a  right  by  diffeifin  of  the  tenant 
"  in  tail,  or  fucii  like  tort ;  and  that  the  privity  of  the  remainders 
"  by  the  tenant  in  tail  coming  in  as  vouchee,  was  only  reftored  to 
"  be  barred  and  have  recompence  over,  but  not  to  be  de  faBo  re- 
<*  ftored  to  their  eftates. 

**  3i//j),  It  was  held  by  all  the  court,  that  the  Infant  appearing  3d  point. 
**  in  this  cafe  by  attorney  was  fuch  an  error  as  thofe  in  remainder 
*'  may  take  advantage  of,  though  ftrangers  in  blood ;  for  this  writ  216.  231. 
**  of  error  is  not  to  reverfe  the  recovery  for  the  infancy  of  the  ^°^'  ^^ ^^ 
*'  feme  covert,  but  becaufe  it  was  fuffered  by  attorney  without  aj^. 
"  warrant,  the  infant  having  no  power  to  make  any  warrant,  and 

.*«  there- 


HB 
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*'  therefore  it  was  not  voidable  only,  but  abfolutely  void  :  for  tne 

**  making  of  the  warrant  of  attorney  is  an  zCt  of  the  party  ///  paisy 

'*  without  examination  of  the  jullice,  though  the  appearance  by 

3 Co.  30. b.  "  attorney  after  be  recorded  by  the  court.    And  upon  (hewing  this 

i43  Elis.        <«  in  a  writ  of  error,  the  defendant  mud  plead,  th;)t  (he  was  of  full 

Daniel.  '      "  ^ge  at  the  time  of  making  the  warrant,  and  the  other  mu(f  take 

i5Eliz.        "  iflue  upon  it,  and  fo  it  (hall  be  tried  per  pnis,  not  by  infpe^lion. 

^■^-  *'  And  cafes  were  cited,  that  thofe  in  remainder  may  have  error 

Carney's '     **  ^^^  ^^^  infancy  of  the  tenant  in  pofTeffion.     But  they  agreed, 

cafe.  "  that  for  avoiding  a  feoiTment  made  by  the  infant  there  ought  to 

8  Co.  43.      ti  be  privity  of  blood,  and  that  privity  in  eflate  was  not  fulficient : 

*'  but  here,   by  the  voucher  of  the  tenant  in  tail  the  remainders 

*'  were  fo  received  for  the  fake  of  the  recompence  in  value,  that 

**  they  were  quq/i  parties  to  the  record. 

4th  point.  **  4/^/y,  It  was  held  by  all  the  court,  that  notwithdanding  the 

**  obje£lion  that  the  warranty  upon  the  fine  could  not  bind  this 

"  title  to  the  vv'rit  of  error  upon  the  recovery,  being  matter  fubfe- 

227.231.     <t  quent  and  fufFcred  after  the  warranty,  that  yet  this  warranty 

iii'.  Hz.     "  defcending  on  the  plaintiffs  in  remainder  was  collateral  for  two 

"  parts,  and  for   thefe  two  parts  barred  them  of  their  writ  of 

**  error.     For  though  the  recovery  was  fufFcred  after  the  war- 

^    **  ranty,  yet  their  title  to  the  remainders  was  prior  to  the  war- 

"  ranty,  and  it  is  in  virtue  of  that  title  they  feek  to  reverfe  the 

**  recovery.    And  by  the  defcent  of  the  warranty  their  title  to  the 

*'  remainder  was  diverted  and  turned  to  a  right.     But,  if  the  re- 

**  mainder  be  barred,  fo  is  their  title  to  a  writ  of  error  to  be  re- 

**  ftored  to  that  remainder ;  for  the  remainder  being  barred,  which 

•'  is  the  principal,  the  writ  of  error,  which  is  but  acceffary  and 

**  depending  thereon,  is  barred  llkewife.     And  a  cafe  was  cited, 

**  7  ^  8  Jac,  where  father  tenant  for  life,  remainder  to  his  fon 

**  in  fee,  the  father  levied  a  fine  with  warranty  to  a  Aranger  to 

*'  the  ufe  of  himfclf  for  life,  remainder  to  his  foil  for  life,  re- 

"  mainder  over  in  fee,  and  died.     It  was  refolved,  that  becaufe 

*'  the  fon  had  not  entered  in  the  life  of  his  father,  but  fuffered 

**  the  warranty  to  defcend  upon  him,  that  now  this  had  crufhed 

**  his  right  to  the  remainder  in  fee>  and  he  mud  be  contented 

•*  with  the  eftate  for  life.     And  though  in  the  principal  cafe,  upon 

•*  the  recovery  againft  the  conufee,  he  had  judgment  to  recover 

*'  in  value  againfl  B.j  and  therefore  (as  objected)  the  warranty 

**  was  executed  and  fatisfied  by  the  recompence  in  value,  and  that 

**  no  revoucher  can  be;  yet  it  was  held,  ly?,  that  it  does  not  ap- 

"  pear  that  any  a£tual  recompence  was  had  ;  2d!y,  the  voucher 

"  upon  the  recovery  was  no  execution  of  the  warranty,  becaufe  the 

*'  recovery  was  part  of  the  fame  afiurance,  and  made  in  affirmance 

**  of  it ;  and  therefore  the  warranty  upon  the  fine  continues  ftill 

"  unfatisfied ;  3^/5?,  admitting  it  were  fatisfied,  fo  that  he  could 

**  not  revouch,  yet  he  may  rebut  by  force  of  it ;  and  here  it  is 

**  pleaded  by  way  of  rebutter.     Alfo  it  was  held,  that  though  by 

**  this  writ  of  error  the  land  is  not  dire£lly  demanded,   yet  it  is 

**  obliquely  and  by  implication.    And  a  return  of  all  one's  right  in 

**  the  land  will  be  a  bar  of  a  writ  of  error,  and  the  warranty  here 

<*  may  be  pleaded  for  avoiding  circuity  of  a^i^ion. 
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*'  ^thly,  It  was  held  by  all,  that  the  fine  with  proclamations  and  5th  point. 
\i   five  years  non-claim  after  the  death  oi  B.  without  ifTue  had  been 
<*   a  bar  of  this  writ  of  error,  if  it  had  been  relied  on ;  but  there,  217.  232. 
"  defendant  after  he  had   pleaded  the  fine  with  proclamations  "5''"  ~^°- 
*'   concludes   icnde  petit ^  &c.   if  again  ft   the  fine  containinfr  fuch  ^'^^' 
"  warranty  plaintiff  ought  to  have  a  writ  of  error,   and  fo  hath 
♦'  relied  upon  the  warranty,  not  upon  the  fine  with  proclamations; 
"  and  he  having  eleclion  to  rely  either  upon  the  one  or  the  other, 
"  by  relying  upon  the   one  hath  waived  the  other,   and  therefore 
"  it  fliall  be  intended  only  a  fine  tx.  common  law  without   pro- 
*'  clamations,   which   ohly   difcontinues,    but  does   not  bar  any 
"  right.     Nota — In  this  cafe  it  was  after  held  by  Doddridge,  J.  and 
"  Leigh,  Chief  Juftice,  that  for  fo  much  of  the  eftate  as   was 
"  limited  in  ufe  to  the  feme,  the  warranty  was  extinguifhed  and 
*'  gone,  and  io  plaintiff  had  judgment  for  all  the  point  of  the 
"  warranty,   being  the  only  point  wherein  the  court  was  againft 
*'  him.     And  if  the  warranty  were  out  of  the  way  he  muft  have 
*f  judgment  for  all.     V)\xt  quaere  \\cxt,  for  the  ufe  is  to  the  hufband 
*'   and  his  heirs,   and  the  warranty  was  againft  the  feme  and  her 
''  heirs,  and  therefore  this  ftiems  a  miftake  of  putting  the  cafe. 

"  As  to  fuch  a£ls  of  the  tenant  in  pofftilion  as  work  no  dived* 
"  ing  or  difplacing  of  the  remainders  or  reverfions,  and,  by  con* 
*'  fequence,  no  bar  or  difcontinuance.  this  has  already  appeared 
"  in  part,  and  I  fhall  only  put  two  or  three  cafes  more  for  further 
'*  illuftration  thereof. 

"  If  there  be  tenant  for  life,  remainder  to  the  king  for  life,  re-  iCo.  7<iV« 
«'  mainder  to  another  in  fee,  and  the  tenant  for  life  make  a  feoff-  ^°"  *''"• 
*'  ment  in  fee  ;   this  works  no  divefling  or  difplacing  of  the  re*  Poph.  30. 
•'  mainder  to  the  king,   nor,   by  confequence,   of  the  remainder 
*♦  depending   thereon,  but  pafleth   only  his  own  eftate  for   life. 
"   And  yet  this  amounts  to  a  forfeiture  whereof  the  king  may  take 
"  advantage  ;   becaufe  by  making  livery  thereof  in  fee  he   hath 
"  done  as  much  as  in  him   lay  to  defeat  and  difinherit  the  king 
"  of  his  remainders,  which  is  always  a  fufficient  caufe  for  the 
"  forfeiture  of  a  particular  eftate.      So,   if  the  king  make  a  leafe 
*'  for  years,  and   the  leffee  make  a  feotFment  in  fee,  this  is  a  for- 
"  feiture  of  the  term ;  and  yet  the  reverfion  is  not  drawn  out  of 


the  king. 


"  If  tenant  for  life,  the  reverfion  or  remainder  to  the  king  be  i  Co.  r6, 
"  pleaded  in  a  pr.tcipe,  and  a  recovery  be  had  againft  hixn  by  ^  **'  5J* 
"  aflcnt,  without  title,  this  does  not  diveft  the  remainder  or  re- 
"  verfion  of  the  king  ;  becaufe  being  by  aileut,  and  without  title, 
•<  it  is  but  in  the  nature  of  a  conveyance,  which  cannot  take  away 
"  the  king's  inheritance.  But,  if  fuch  recovery  were  upon  good 
"  title  and  without  covin,  this  would  divert  the  king's  remainders 
"  or  reverfion,  becaufe  the  judgment  is  matter  of  record,  and  no 
"  wrong  is  done  to  the  king ;  as,  if  a  difleifor  recovers  againft 
"  the  tenant  for  life,  and  enters,  by  this  he  defeats  the  king's  re- 
**  mainder. 

V«L.V.  .    3I  *'  I*  . 


15  Ed  4.  9.       "  If  tenant  for  life  of  rent  or  fervices  on  a  praape  brouglit 
Co.  Lite.       it  agaiull  him  pleads  to  the  right,  or  confefles  the  ad:ion,  ^r.  ; 
zYeon.  61.    "  ^'^  grants  them   in   fee;  this   is   no  forfeiture  to  him    in    the 
4  Leon  126.  "  remainder  or  icverfion  j  becaufe  they  cannot  by  any  a6l  of  the 
Ci.  3S5.       «  particular  tenant  be  drawn  out  of  him  in  the  remainder  or  re- 
527. --2.  a.  "  verfion,  or  be  conveyed  for  any  longer  time  than  fuch  particu- 
fea.  608.      «<  lar  tenant  hath  intereil  therein.    Wherein  there  is   a  diverfity 
61  ^,  6 10,     tt  between  land,  houfes,  and  other  things  which  lie  in  livery,  as 
Pop.  63.       "  appears  before,   and  rents,  commons,  advowfons,  rcmain(!ers, 
"  or  other  things,  which  he  in  grant  only.     For  if  tenant  in  tail 
"  of  fuch  things  as  lie  in  grant,  by  deed  or  fine  grant  them  to  one 
*'  and  his  heirs,  yet  this  is  no  difcontinuance ;   but  the  ifl'ue  in 
**  tail,   or  thofe  in  remainder  or  reverfion,   may  diftrain  for  the 
*'  rent,  ufe  the  common,  prefent  to  the  church,  or  enter  into  the 
"  land  ;   or  they  may,  if  they  will,  admit  themfelves  out  of  pof- 
"  fefTion,  and  bring   their  formedon.     But  then,   a  lineal  war- 
"  ranty  with  aflcts,  or   a  collateral  warranty  without  aflets,  will 
*'  be  a  bar  to  them,  and  therefore  it  is  more  dangerous  to  bring 
"  fuch  a£lion. 
3  Co.  S^,  **  Another  diverfity  is,  between  fuch  things  as  lie  in  grant  and 

Co.  Lut.       ti  are  in  ejfe,  and  fuch  things  as  lie  in  grant  and  are  newly  created  : 
^  **  as,  if  tenant  in  tail  of  land  grant  thereout  a  rent,  common,  ^c. 

*«  to  one  and  his  heirs,  yet  this  is  abfolutely  determined  by  the 
*'  death  of  the  tenant  in  tail  upon  the  conftru6lion  of  the  ftatutc 
*'  de  do  f  I  is. 
Co.  Litt.  <<  If  one  let  lands  to  Jl.  for  life,  and  ^.  let  the  fame  lands 

ieASo  "  to  B.  for  years,  and  after  grant  the  reverfion  ;  yet  the  grantee 
*io.  *  *'  hath  an  ellate  but  for  term  of  life  of  the  grantor  j  and  there  is 
**  no  diverting  of  the  firft  reverfion,  nor  caufe  of  forfeiture ; 
**  becaufe  by  fuch  grant  nothing  pafled  but  the  eftate  which  the 
*'  grantor  had.  So,  if  A.  had  in  this  cafe  releafed  or  confirmed 
**  the  land  to  B.  and  his  heirs,  yet  he  would  have  only  an  eftate 
«*  for  the  life  of  A.^  and  no  forfeiture  or  diverting  of  the  firft 
**  reverfion. 

"  I  come  now  to  confider  the  a£l:s  of  the  tenant  In  pofleflioii 
*'  jointly  or  with  the  concurrence  of  him  in  the  remainders  or 
**  reverfion,  whereof  fome  divert  and  difplace  the  remainder  or 
**  reverfion,  and  caufe  a  forfeiture  and  difcontinuance,  and  fome 
<'  not. 
I  Co.  76.  "  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C. 

Hob.  227.     "  fee,  who  grants  and  renders  a  rent-charge  to  A.  for  life  :  B, 
178-  "  dies  without  illue  :  then  C  enters ;  and  A.  diftrains  and  avows 

T^to'J's  ^    "  ^°^  ^^^  ^^^^'     ^^  ^^^  adjudged  lawful ;  for  this  fine  made  no 
cafe.  "  difcontinuance  either  of  the  firft  or  fecond  remainder,  but  each 

Co.  Litt.       «  of  them  give  only  v/hat  he  might  lawfully  give,  viz.  A.  his  eftate 
j^Roii.Abr.  "  ^^^  ^^^^>  ^"^  ^'  ^  f^^  determinable  upon  his  death  without 
855.pi. 7,8.  "  iflue  ;  and  the  remainder  to  C.  was  not  diverted  or  difcontinued 
"  by  the  fine ;  and  by  confequence  no  forfeiture  of  the  eftate  for 

8  "  "life 
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*  life  was  wrought,  by  reafon  he  in  the  remainder  in  tall  joined 

*  therein.  And  there  it  was  held,  thit,  if  need  were,  to  prevent 
a  forfeiture,  it  (liould  be  conflrueJ  firft  the  grant  of  B.  of  his 
remainder,  and  then  the  grant  of  A.  of  his  ellate  for  life.  It 
was  Hkewife  held  in  the  fame  c:if^,  that  if  A.  and  B.  had  join- 
ed in  a  feoffment  by  deed,  thi;-j  would  be  no  difcontinuance  or 
divefting  of  the  remainders  or  reverfion,  but  that  each  (hould 
be  faid  to  pafs  only  what  they  might  lawfully  depart  with  :  and 
that  \i  B.  died  without  ifTue,  yet  the  feoffee'fliould  hold  during 

the  hfe  of  A.  But  fome  books  hold  this  cafe  of  the  feoffment  Sid.  S3; 
to  be  different  from  the  fine,  and  though  the  fine  makes  no  '^^^■ 
difcontinuance,  yet  the  feoffment,  they  think,  does.  And  it  was 
held  in  the  principal  cafe,  that  if  the  feoffment  were  by  parol,  it 
would  operate  as  the  furrender  of  A.^  and  the  feoffment  only 
of  B.^  which  would  difcontinue  the  eftate-tail  and  remainder. 
For  in  fuch  cafe  it  cannot  enure  otherwife  j  becaufe  unlefs  the 
remainder  comes  into  poflefTion  by  the  acceffion  of  the  eftate 
for  life,  it  would  not  pafs  at  all ;  for  a  remainder,  as  fuch,  can- 
not pafs  by  parol  without  deed  •,  and  therefore  to  make  BJs 
joining  of  any  efFe£l:,  it  muft  be  taken  to  be  the  furrender  of 
-^.,  and  the  feoffment  of  5.  But  a  cafe  was  there  cited,  41  Ed.  2- 
21  $5"  41  AJf.  pi.  2.  where  A.  was  tenant  for  life,  remainder  to 

B.  in  tail,   and  A,  made  a  feoffment  in  fee  to  B.  and  his  wife, 
who  furvived  5.,  this  was  held  a  forfeiture  of  y/.'s  eflate  for  life, 
and  that  D.  in  remainder  might  enter  :  becaufe  between  baron 
and  feme  there  are  no  moieties,  and  the  wife  furviving  is  in  of 
the  whole  by  A.  the  feoffor,  whofe  feoffment  divefled  and  dif- 
placed  the  remainder  to  Z).,  and,  by  confequence,  made  a  for-  Co.  Lltt. 
feiture  of  A.\  eflate  for  life.     So,  where  tenant  for  life,   and  ^5^|^-  *^'  3°2' 
he  in  the  remainder  for  life,  join  in  a  feoffment,  though  by  Dyer,  339.3. 
deed,  yet  this  is  a  forfeiture  of  both  their  eflates,  for  which  he  ^  Leon. 26a. 
in  the  next  remainder  may  enter  prefently  ;  becaufe  both  of  \,°  '(X* 
them  joined  in  the  tortious  a6l  which  divefled  the  remainders. 

**  \{  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  \^'^°'^^^' 

C.  in  fee  ;  A.  make  a  feoffment  in  fee  to  C. ;  this  divefts  and  ,  Roii^Abr. 
difplaces  the  remainder  of  B.y  and  is  a  forfeiture  for  which  he  S57.pi.  1,2,- 
may  enter.     So,  if  A.  were  tenant  for  life,  remainder  to  B.  in  't- 

tail,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee,  and  A. 
make  a  feoffment  in  fee  to  -S.,  who  dies  without  iffue,  C.  may 
enter  for  the  forfeiture ;  for  the  livery  divefled  his  remainder, 
and  B.  could  not  difpenfe  with  the  forfeiture  as  to  his  own 
eflate.     So,  if -<^.  be  tenant  for  life,  remainder  to  B.  in  tail, 
and  B.  releafe  to  A.  in  fee,  and  after  A.  make  a  feoffment  in 
fee,  and  then  B.  die  ;  yet  his  iffue  may  enter  lor  the  forfeiture: 
for  the  releafe  did  not  mend  at  all  the  eflate  ot  A.;  and  though 
it  prevented  B.  himfelf  from  taking  advantrigc  of  the  forfeiture, 
yet  it  could  not  bind  his  iffue,  or  thofe  in  remainder. 
«  Hufband  tenant  for  life,  remainder  to  his  wife  for  life,  re-  >  Leon-  1^. 
mainder  to  the  heirs  male  of  their  two  bodies,  remainder  to  A.  ^^^^^^  ^'^^ 
in  fee.      The  hufband  and  wife  levy  a  fine  with  warranty,  i  Ksb  7*6. 
3  I  2  «'  and  •=• 
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Stephens  v.  "  and  die  witliout  iffue  : — the  warranty  defcends  upon  A.  :  yet  it 
Britcridge.  ((  ^.'zs  adjudged,  that  neither  the  fine  nor  the  defcent  of  the  war- 
*'  ranty  upon  j4.  barred  cr  dh'continued  his  remainder,  becaufe 
"  the  eftates  of  the  huiband  and  wife  for  their  feveral  Hves  con- 
*^  tinued  diftiincl,  and  were  not  merged  iii  the  remainder  to 
'*  them  in  tail ;  and  then  not  being  feifed  by  force  of  the  tail, 
*'  their  fine  could  make  no  difcontinuance  of  the  cilate-tail  or  the 
"  remainder,  and,  by  confequence,  the  warranty  could  not  at- 
"  tach  upon  A.f  whofe  eftate  was  not  diveded  or  turned  to  a 
"  right.  But  in  all  thefe  cafes  the  fine  with  proclamations  bind* 
•*  the  liTue  by  force  of  t\ic Jiut.  4  H.  7.  y  32  H.  8. 

"  //.  tenant  for  life,  and  B.  in  remainder  in  tall  levy  a  fine  ; 
**  B.  dies  without  ifTue,  and  if  the  conufee  fliould  hold  during  the 
«*  life  of  ^.,  was  the  queftion.  The  court  thought  this  cafe  the 
"  fame  with  Byedon\  cafe.  But  Hale  faid,  the  reafons  given  in 
*'  Bredan's  cafe  make  againfl  the  refolution  ;  for  where  it  is  faid, 
**  the  remainder  in  tail  paflcxl  firft  to  avoid  a  forfeiture,  he  faid, 
**  if  it  did,  the  freehold  mufl  then  pafs  to  it  by  way  of  furrender, 
**  and  fo  drown;  but  they  fliall  rather  be  conltrued  to  pafs  infitntd 
**  et  unojlatu  :  and  he  rcfembled  the  principal  cafe  to  a  feoffment 
**  by  the  hulLand  and  wife  of  the  wife's  lands  whereof  the  huf- 
**  band  is  entitled  to  be  tenant  by  the  curtefy  ;  the  heir  of  the 
**  wife  {hall  not  avoid  the  feoffment  during  the  life  of  the  huiband. 
**  But  the  cafe  was  ended  by  agreement. 
Cro.  Car.  "  Hufband  and  wife,  felled  of  lands  to  them  and  the  heirs  of 

*^5;  "  the  hufljand,  make  a  leafe  thereof  to  the  defendant,  who  cove- 

Ta/borl'  "  nants  with  them  and  each  of  them,  and  with  the  heirs  and 
"  affigns  of  the  hufband,  to  do  fucli  a  thing  upon  the  land.  The 
*'  hufband  and  wife  convey  the  reverfion  to  the  plaintiff  in  fee,  who 
**  brings  covenant,  and  conchades  uiule  aclio  accrevit  to  him  as 
"  affignee  of  the  hufband,  without  averring  the  wife  to  be  dead, 
**  And  though  it  was  urged,  that  he  ought  to  have  brought  cove- 
"  nant  as  affignee  to  both,  having  his  eftate  as  well  from  the  wife, 
"  who  had  an  effate  for  life,  as  from  the  hufband  who  had  the 
**  fee,  unlefs  he  had  alleged  the  wife  to  be  dead  ;  yet  it  was  held 
*•  well,  being  brought  by  the  ailignee  of  him  who  had  the  in- 
**  heritance,  and  fo  no  prejudice  to  any;  and  that  the  eftate  for 
**  Hfe  being  transferred  with  the  fee  was  thereby  drowned  and 
**  confounded,  and  fo  the  a£lion  welt  brought  as  affignee  of  the 
**  hufband. 
Cfo.  Ellz.  "  A.  tenant  for  life,  remainder  to  B  in  tail,  remainder  to  C.  in 

^Vk^^^'''  "  ^^^'  '^'  ^^^^  ^'  J^termarry,  and  after  levy  a  fine  came  ceo,  &c. 
Peck  V.'  "  with  remainder  to  J.  for  life,  remainder  to  B.  the  hufband  and 
Channell.  **  his  heirs  :  then  the  hufband  and  wife  fuffer  a  common  recovery 
"  with  fingle  voucher  to  the  ufe  of  the  hufband  and  his  heirs,  and 
**  die  without  iflue.  C.  enters  within  five  years.  And  it  was 
•'  adjudged  clearly,  i/?,  That  the  fine  levied  by  A.  and  B.  made 
**  no  difcontinuance,  and  they  would  not  fuffer  it  to  be  argued 
•'  for  the  reafons  in  Bredotis  cafe  \  for  none  can  difcontinue  an 
•*  eftate-tail,  but  he  who  is  feifed  thereof  in  poffeiTion,  or  at  leaft 
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**  of  the  freehold  thereof.  2dly,  It  was  adjudged,  that  the  re- 
**  covery  was  no  b;;r  or  dilconthuiance  of  the  eltate-tall  or  remain- 
**  ders,  bec?.ufe  he  who  fuiicrcd  it  was  not  fcifed  of  the  eftate-tail 
^  at  the  time  of  the  recovery  ;  for  by  the  fine  an  eftate  in  fee  de- 
*'  terminable  on  B.'s  death  without  iflue  palled,  though  there  was 
*'  no  discontinuance  ;  and  by  the  render  a  new  eftate  is  given  to 
*^  the  hulband,  to  wiiich  the  recompcnce  in  value  upon  the  reco- 
'-  very  enures,  and  not  to  the  eilate-tiii!,  nor,  by  confequence,  to 
'*  the  renrainciers  depending  thereon.  And  tids  recovery  was  not 
'*  within  32  H.  8.  becaufe  he  in  the  remainder  in  tail  joined  with 
*'  the  tenant  for  life.  But  it  was  agreed,  that  the  fine  would 
*'  have  bound  the  iffue,  if  there  had  been  any,  by  virtue  of  the 
"  flatutes. 

"  ^.  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  C.   r  Roll, Afar. 
«*  in  tail,  remainder  to  B.  in  fee.     B.  levies  a  fine  rome  ceo,  &c.  to   ^55-  P'-  9* 
*'  D.  :  this  is  a  forfeiture  of  his  remainder  for  life ;   fo  that  after  styie"',  if»! 
*'  the  death  of  ^.,  C.  may  enter ;  for  by  this  fine  B.  is  eftopped   Gairact  v. 
•'  to  fay  that  he  did  not  pafs  a  fee  in  poffedion  without  any  fradion  ^',1!"'"^' 
**  of  efiate.      And  therefore  this  differs  from  Bredons  cafe,  where  i„j,-a,  ' ' 
**  tlie  eftate  for  life  and  remainders  ■wcxq  immediate  one   to  the 
"  other,  wliich  here  they  are  not. 

"  Feme  tenant  in  tall  general,  rema-nder  to  the  hufband  and  his  Hob.  277. 
*'  heirs  during  the  life  of  A.^  remainder  to  A.  in  fee.     The  huf-   i  Roll.  Abr. 
'"  band  and  wife  levy  a  fine  come  ceo.  Sec.  to  D.  and  £".,  to  the  ufe  ^^'V  ro, 

-     ,  .f.  ,   <  ,     .  1        1      n         11-  1  -r      ..        EarlofClan- 

**  ox   the  wite  and  her  heirs;   the   hulband   dies;  the  wife  dies  rickard's 
"  without  ilTue  ;  A.  brings  formedon  agiinft  the  heir  of  the  wife,  ^^^^' 
**  up  » "i  pretence  that  the  fine  levied  by  her  being  tenant  in  tail  in 
*'  polleihon,  was  a  dlicontinuance,   and  that  the  eftate  in  remain^ 
*'  dcr  of  the  hulhand  for  the  life  of  A.   was  merged   and  extin- 
*'  guilhed  in  the  fee  granted  by  the  fine  to  D.  and  -£".,  fo  that  upon 
'*  the  death  of  th.e  wife  without  iffue,  the  remainder  to  A.  was  to 
**  come  into  poffeffion.     But  it  v/as  held,  that   the  eftate-tail   of 
*'  the  wife,  and  the  remainder  of  the  hulhand  for  the  life  of -^. 
*'  were  conveyed  as  two  diltin6l  eitates  in  beini^  to  the  conufees, 
*'  and  that  the  ell.ue  for  life  w;is  not  extinguilhed  or  involved  in 
"  the  eltate-tail  given  by  the  fine  ;  for  then  it  muft  be  either  by 
**  furrender,  forfeiture,  or  confirmation.     By  furrender  it  cannot 
*'  be,   becaufe  it   is  lubfequenc  to  the  eftate-tail ;  by   forfeiture   it 
**  cannot   be,  becaufe   the  tenant  for  life  gave  not  the  fee  alone, 
**  but  gave  only  fo  much  thereof  as  he  had,  and  joined  with  the 
"  tenant  in  tail,  who  had  power  to  give  a  fee  during  the  eftate-tail 
**  without  wrong  to  any.     And  if  need  weve,  as  in  Bndon^s  cafe, 
"  to  avoid  a  difcontinuance,  they  conftrued  the  remainders  in  tail 
"  to  pafs  firft  ;  fo  here,  to  avoid  a  forfeiture,   her  eftate  for  life 
"  may  be  faid  to  pafs  firft,  though  in  the  conufee  they  both  made 
«  but  one  entire  eftate.       And  if  the  fine  were  reverfed  for  the 
"  infancy  of  the  wife,  yet  the  conufee  fhould  hold  the  hufband's 
*'  remainder  for  the  life  of  A.     So,  if  the  fine  were  upon  condi- 
»*  tion,  both  eftates  on  breach  thereof  fhould  be  reftored  in  the 
«<  fame  plight  as  at  firft.     But  admitting  it  fliould  be  taken  as  a 
V  4ifcontinuancs  of  the  wife,  being  tenant  in  tail  in  poffeffion, 
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"  and  as  the  confirmation  of  the  hufband  in  remainder,  yet  A. 
♦<  can  no  more  enter  during  the  continuance  of  the  eftate,  than  if 
*'  the  hufband  had  not  joined  in  the  fine,  but  had  kept  his  right, 
*'  or  had  releafed  it  to  the  difcontinuee.  For  in  fuch  cafe,  every 
**  one  mud  fue  in  their  turn  to  avoid  the  difcontinuance :  firft, 
**  the  iflue,  then,  he  in  the  firft  remainder,  and  after  A.  Though 
**  the  iflue  will  not,  or  there  be  no  iflue,  or  the  iflue  be  bound, 
**  and  the  hufband  cannot  by  reafon  of  his  releafe,  yet  it  is  all  one 
*•  to  A.y  for  his  right  does  not  begin  till  after  the  two  foregoing 
**  eftates  ended.  But  in  Bredotis  cafe,  if  the  tenant  for  life  had 
**  furrendered  to  him  in  the  remainder  in  tail,  and  then  he  had 
"  levied  a  fine,  and  died  without  iflue,  he  in  the  next  remainder 
"  fhould  have  had  a  formedon  prefently,  though  the  tenant  for  life 
"  were  living-,  becaufe  by  the  furrender  the  eftate  for  life  was 
*'  abfolutely  determined,  but  by  his  joining,  as  he  did  there,  or,  if 
**  he  had  releafed  or  confirmed  the  land  to  the  conufee;  in  fuch 
*'  cafe,  he  fhould  have  been  faid  to  give  only  his  own  fmgle  eftate 
*'  for  life,  and  he  in  the  fecond  remainder  fhould  not  enter  till 
**  that  determined.  And  therefore  in  the  principal  cafe  it  was 
"  held,  that  no  formedon  lay  during  the  life  oi  A, 
Cro  Elir.  **  A.  tenant  for  life,   remainder  to  B.  in  tail,  remainder  to  A. 

5^^  ^  ^  "in  fee.  A.  and  B.  make  a  leafe  for  three  lives  by  indenture  to 
Treviiilnv.  *'  ^'J  ^^^^^  •^-  dies,  and  B.  grants  the  reverfion  to  D.  in  fee,  to 
Lane.  "  the  ufe  of  his  laft  will,  and  by  his  will  devifes  the  reverfion  for 

**  years,  and  dies  leaving  iflue.  The  three  lives  die  ;  the  devifee 
**  for  years  enters,  and  the  ifTue  oi  B.  oufts  him.  And  it  vyas  ar- 
"  gued,  that  this  leafe  for  three  lives  was  a  difcontinuance,  be- 
**  caufe,  as  it  was  faid,  it  was  more  than  they  could  both  make, 
*'  and  fo  it  was  a  tort ;  and  the  reverfion  gained  by  tort,  though 
**  in  whom  the  reverfion  was  might  be  a  doubt.  But  it  was  ad- 
**  judged  no  difcontinuance,  and  that  the  entry  of  the  ifTue  was 
**  lawful ;  for  the  leafe  being  by  indenture  was  the  leafe  oiA.,  and 
**  the  confirmation  of  B. ;  but,  if  it  had  been  without  deed,  the^ 
**  it  had  been  the  furrender  of  A.y  and  the  leafe  of  B.  only,  be- 
*'  caufe  otherwife  nothing  could  pafs  from  him,  his  remain- 
*'  der,  as  fuch,  not  being  transferable  but  by  deed. 
1  Leon.127.  *<  j^.  tenant  for  life,  remainder  to  B.  in  tail.  A.  makes  a 
Cro.  El^^^^  <«  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  to  B-i  then 
V.  Tomkins.  *'  ■^-  ^^^^  B.  enfeoff  Z).  Gaudy  and  Shnte  held  clearly,  that  this 
"  was  a  difcontinuance ;  for  when  B.  enters  to  make  the  feofF- 
*'  ment,  he  is  remitted  by  reafon  of  the  forfeiture  committed  be- 
*'  fore  by  A.^  and  then  by  fuch  remitter  he  gains  the  pofTcflTion, 
**  and  it  is  only  his  feoflment,  and  fo  it  is  a  difcontinuance  •,  for 
"  both  cannot  have  the  pofleffion.  Clench  cont.  Becaufe  the  in- 
**  tent  of  ^.'s  entry  was  only  to  join  in  the  feoffment  with  A.^  and 
"  to  pafs  both  their  eftates  together,  and  not  to  take  advantage 
**  of  the  forfeiture ;  and  therefore  it  was  no  difcontinuance. 
'*  But  the  cafe  was  adjourned,  and  no  judgment  appears  to  be 
**  given. 
Dyer,  3*4.  «  A.  tenant  for  life,  remainder  to  B.  in  tail,  A.  levies  a  fine 
P''35'         a  to  the  ufe  cf  himfelf  j  then  he  and  B.  join  in  a  feoffment  by 
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«  letter  of  attorney.     And  it  was  held  a  difcontinuance,  becaufe 
«  it  was  the  feoffment  of  5.,  and  the  confirmation  of  A.  only. 

"  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  D)cr,25a. 
«  in  tail,  or  fee  ;  z  precipe  is  brought  againft  /J.  and  B.,  who  both  3  Co.  6.  ^ 
"  vouch  the  common  vouchee,  and  thereupon  a  common  recovery  ofJ.'^c;"©? 
*<  is  had  ;  yet  this  fiiall  not  bind  the  eftate-tail  or  remainders,  he-  Ei'V  670. 
"  caufe  B.  in  remainder  is  not  tenant  to  the  pntdpe^  but  A.  the  ^^'"■'^  "• 
"  ten-.MU  for  life  only,  and  therefore  the  recompence  in  value  can-  *"'"^- 
<'  not  go  to  B.  in  remainder  only,  he  being  never  feifcd  by  force 
"  of  t!ie  tail ;  but  fhalS  go  to  them  jointly  according  to  the  writ, 
"  which   was  againft   them  jointly,    and    fuppofed   them   joint- 
*'  tenants ;  and  by  confequence  can   be  no  bar  to  the  eftate-taii 
*'  or  remainder,  whereof  they  were  not  jointly  feifed,  but  in  le- 
**  mainder  one  after  another. 

"  But  in  that  cafe  if  A.  only  had  been  empleaded,  and  had   loCo. ^3, 
**  vouched  B.  in  remainder  in  tail,  and  he  the  common  voucher,  3  ^f.  60. 
*'  and  fo  a  common  recovery  were  had  ;  this  had  barred  the  eftate-  ^^j'  ^'!^^' 
*'  tail,  and  all  remainders  or  reverfions  depending  thereon;    be-  Mo.  pLy53. 
"  caufe  there  A.  was  fole  tenant  to  the  precipe,  and  by  voucher  J^^""'ne*s 
*'  of  him  in  the  next  remainder  in  tail  he  does  his  duty.     And  ',^'c,^    ^ 
*'  it   he  in  the  next  remainder  in  tail  cannot  defend  the  pofl'ef-  Co  Lict. 
**  fion,  or  call  in  one  who   will,  he   muft  be  contented  with  the  J^i.  a. 
**  recompence  in  value,  which  the  court  adjudges  the  laft  voucliee 
*'  to  render  to  him  according  to  the  eftate  he  hath  loft;  and  fuch 
'*  recompence   is  to  go  over  to  thofe  in  the  future  remainders, 
•*  whofe  eftates  are  likewife  by  the  judgment  taken  out  of  them 
"  to  make  good  the  eftate  recovered. 

"  A.  tenant  in  tail,  and  B.  in  reverfion  in  fee,  join  In  a  leafe  Cro.  Car. 
"  for  life  by  deed,  which  is  not  warranted  by  32  H.  8.  then  B.  3"7-4°5- 
**  devlfes  his  reverfion,  and  dies,  and  after  A.  dies  without  iffue ;  Hacking. 
**  and  the  queftion  was,  if  this  leafe  was  a  difcontinuance  of  the 
**  eftate-tail  and  the  reverfion  ;  for  then  the  devife  of  B.  is 
"  void,  he  having  no  reverfion,  but  only  a  right  of  a  reverfion, 
*'  which  is  not  devifable.  And  three  juftlces  held  this  leafe  a 
*'  difcontinuance,  and,  by  confequence,  the  devife  to  be  void: 
*•  for  the  livery  is  made  only  by  the  tenant  in  tail ;  for  he  only 
"  hath  the  immediate  freehold,  and  his  leafe  difcontinues  the 
*'  eftate-tail  and  reverfion,  and  gains  him  a  new  fee  during  the 
"  leafe.  And  they  held  likewife,  that  it  was  a  difcontinuance 
<*  prefently  or  not  at  all ;  for  the  after-accident  of  the  death  of 
*'  the  tenant  in  tail  without  ifTue  could  not  make  it  a  difconti- 
*•  nuance  of  the  reverfion,  if  it  were  not  fo  upon  making  the 
*'  livery.  But  Croke,  J.  held  it  no  difcontinuance,  1/?,  becaufe  it 
"  fliould  be  taken  to  be  the  leafe  of  the  tenant  in  tail  during  his 
<'  life,  and  the  confirmation  of  him  in  the  reverfion ;  and  after 
«  the  death  of  the  tenant  in  tail  without  ifiue,  then  it  fiiould  be 
«'  taken  to  be  the  leafe  of  him  in  the  reverfion  only  ;  lii/y,  be- 
"  caufe  their  joining  in  fuch  leafe  fhews  they  had  no  intent  to 
*«  make  any  difcontinuance  to  diveft  or  difplace  the  reverfion. 
"  But  by  the  other  three  juftices  it  was  .adjudged  to  be  a  difcon- 
*•  tinuance,  and  the  devife  void. 
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**  A.  leffee  for  years,  remainder  to  B.  wife  of  C.  for  life,  re* 
mainder  to  T).  in  tail,  ren-iain(:er  to  C  huiband  of  ^.  for  life,  re-, 
rnainder  \.oB.  in  fee  ;  the  hufband  and  wife,  by  ^wq  fur  coucejfti^ 
grant  tenementa  prxdicla  et  tjtum  et  quicquid  hahent  in  teuementh 
pradiftis  to  B-  and  his  heirs  for  the  lite  of  the  hufband  and 
wife,  and  the  longer  liver  of  them,  with  warranty  againft  thenj, 
and  the  furvivor  of  them :  A.  attorns  ;  afterwards  F.  father  of  i)., 
and  the  hufband  and  wife,  levy  a  fine  come  ccpy  Sec., with  warranty 
feverally  againft  F.  and  his  heirs,  which  defcended  on  D.:  and 
if  the  fine  fur  caiccjjlt  by  the  hufbaiid  and  wife  fiiould  enure  to 
pafs  an  eftate  in  poflelhon  for  their  lives,  and  tlie  life  of  the 
longer  liver  of  them,  then  it  was  agreed  by  all  that  the  remain- 
der to  D.  was  difplaced,  and  then  the  warranty  attaching  upon 
him  bound  him  :  but,  if  it  had  paffcd  only  their  fevcral  eitates 
by  fradlion,  viz.  the  eftate  of  the  wife  in  poirelfion,  and  the 
eftate  of  the  hufband,  as  a  remainder,,  then  there  was  no  fuch 
divefting  of  ^.'s  reniainder,  as  would  let  in  the  warranty  upon 
him.  But  the  better  opinion  feems,  that  by  the  grant  of  tene- 
inenta  prttdicla  for  the  life  of  tlie  huiband  and  wife,  and  the 
longer  liver  of  them,  an  eftate  in  pofleiTion  pafieth  for  that 
time  ;  and  that  the  words  ictum  ct  quicquid  habcuf,  &c.  cannot  be 
taken  by  way  of  reftricflioii  to  qualify  it,  fo  as  to  pafs  only  their 
feveral  eftates  by  fractions,  that  being  a  diftincc  independent 
claufe,  and  added  by  way  of  accumulation  to  include  and  take 
in  whatever  intent  the  firft  woirds  might  be  thought  infufhcient 
to  carry,  and  then  the  remainder  to  D.  was  difplaced,  and  the 
warranty  of  his  father  attaching  upon  him,  bound  f.is  right. 
For  they  all  agreed,  that  the  firft  fine,  though  executory  onlv 
at  firft,  was  well  executed  by  tiic  attornment  of  tlie  Icfi'ee  fot 
years;  and  though  xKisiincfur  conceJJithQ  the  moft  innocent  of 
all  others,  and  but  as  a  grant  of  totiwifniiumfuum,  if  there  b^ 
proper  words  of  reftri£lion,  yet  witli  fuch  words  it  paffes  a  fee  as 
well  as  the  fine  come  ceo,  &c  ,  which,  if  levied  by  tenant  for  life 
or  years,  is  always  a  forfeiture  of  tlieir  eftate,  be  tlie  reftridlion 
what  it  will.  And  here  they  ought  to  have  only  granted  iotum 
Jlatura  fuum  et  (quicquid  habeut  in  tetiementis  prtzdiElis^  Vv'ithout 
faying  for  what  eftate,  or,  if  any  eftate  were  named,  it  ought 
to  have  been  only  for  the  joint  lives  of  the  huiband  and  wile, 
or  for  the  life  of  the  wife,  and  after  the  death  of  D.  without 
iflue,  then  for  the  life  of  tlie  huiband :  but  as  it  is  here,  it 
pafles  an  entire  eftate  in  pofleftion  for  a  longer  time  than  they 
had  power  to  give  it,  and  fo  difplaces  the  remainder  to  Z).,  and  lets 
in  the  warranty.  And  yet  it  was  agreed  by  all,  that  the  intent 
of  the  hufband  and  wife  was  only  to  pafs  their  feveral  eftates, 
becnufe  otherwife  £).,  by  his  entry  for  the  forfeiture,  might  not 
only  have  defeated  the  eftate  of  E.  the  purchafer,  but  might 
alio  (being  in  pofleftion)  by  a  common  recovery  have  barred 
the  remainder  in  fee  to  the  wife  -,  to  prevent  which,  as  they 
thought,  they  contrived  fuch  fine,  E.  having  agreed  to  the  pur- 
chafe  of  the  whole  eftate,  and  D.  being  only  to  join  in  the 
fale  v/lien  he  came  of  age.     'i^otc—Gnrrati  v.  Blizzard  {fiipra) 
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f--  v^as   cited  and  relied  on  ;  but  the  parties  after  agreed,  and  no 
*'  juGgnient  was  given. 

*'  A.^  by  leafe  and  releafe  on  a  marriage  intended  with  B.^  con-  2  jo.  98. 
*«  veys  lands  to  the  ufe  of  himfelf  for  99  years,  if  he  fhould  fo  s^^eb-Si?, 
*,'  long  live,  remainder  to  truftees  during  his  life  to  fupport  con-  La'l^e^^^^ 
**  tingent  remainders,  remainder  to  B.  for  life  for  her  jointure,  Vanc  * 
*f  remainder  to  the  firll,  fecond,  and  other  fons  in  tail  male  fuc- 
*'  celTively,  remainder  to  the  heirs  male  of  the  body  of  A.  on  the 
*5  body  of  B.  to  be  begotten,  remainder  to  the  right  heirs  of  B.; 
*'  the  marriage  takes  effect;  and  before  the  birth  of  any  fon,  A. 
♦.<  and  B.  mortgage  the  faid  lands  for  5C0  years  to  the  plaintiflF 
*<  for  fccuring  1000/.,  and  then  levy  a  fine  come  ceo^  &c.  to  the 
**  plaintiff,  in  the  firft  place  for  corroborating  the  term,  and 
'>'  after  to  the  ufe  of  the  right  heirs  of  A.;  the  trultees  enter 
'*  for  a  forfeiture  ;  ihen  a  fon  is  born,  after  A.  dies,  and  the 
"  truftees  continue  poffcffion  in  right  of  the  fon  ;  the  plaintiffs 
**  enter,  and  B.  is  yet  living.  And  if  the  plaintiffs  fhould  hold 
*«  during  the  life  of  B.y  was  thequeftion;  for  there  was  no 
*f  endeavour  to  prove  the  contingent  remainders  deftrcyed,  there 
*'  being  a  fufiicient  eftate  in  the  truftees  to  preferve  them  till 
*5  they  came  'ui  fjje.  For  the  plaintiffs  it  was  argued,  tliat  they 
*'  fhould  hold  during  the  life  of  B.,  for  if  the  remainder  in  fee 
*f  had  been  in  a  ftranger,  and  A.  and  B.  and  that  ftranger  had  le- 
"  vied  fuch  fine,  this  had  been  a  forfeiture  of  y/.'s  eftate,  by  rea- 
**  fon  of  the  Intermediate  remainder  to  the  truftees,  who  did  not 
*f  join  ;  but  it  could  be  no  forfeiture  of  B.'s  efiate  for  life,  be- 
"  caufe  he  in  the  remainder  joined  j  and  therefore  they  only 
*'  paffed  what  they  lawfully  might  pafs,  viz.  their  feveral  eftates. 
'^  (i  Co.  76.  6  Co.  15.)  And  though  both  are  conjoined  in  the 
*<  conufees,  yet  there  being  no  forfeiture,  furrender,  or  extln- 
«*  tinguiihment  of  5.'s  eftate  for  life,  the  eftate  of  the  conufee 
**  {hjU  open  to  let  In  the  contingent  remainders  wlien  they  happen, 
*^  as  if  no  jlienation  had  l)ecn  m;ule,  there  being  a  fufiicient  eftate 
*'  to  fupport  tliem.  And  if  there  was  no  forfeiture  of  the  eftate 
*f  for  life  of  B.  upon  levying  the  fine,  the  birth  of  the  fons  after 
"  cannot  make  ij:  fo,  that  being  matter  ex pojl  faEio^  and  I  Co.  76. 
*<  EnglijVi  cafe  was  cited,  where  tenant  for  life  and  an  infant  in 
*f  remainder  joined  in  a  fine,  which  was  after  reverfed  for  the 
"  infancy;  yet  the  conufee  held  during  the  life  of  the  tenant  for 
*'  life,  idly^  Admitting  the  eftate  for  life  q{B.  could  not  revive 
"  and  feparate  from  the  iiiherltance  to  let  in  the  contingent  re- 
«  mainders  when  they  happen,  being  conjoined  in  the  conufee; 
««  yet,  after  the  death  of  A,  they  may  take  place  without  any 
•<  fuch  Interpofition;  as  if  //.  be  tenant  for  life,  the  remainder  to 
"  B.  in  fee,  and  A.  be  diffeifed,  and  releafe  to  the  diffeifor,  he 
«*  (liall  have  the  whole  fee  during  the  life  of  A.^  and  B.  cannot 
*<  defeat  it  or  take  out  his  remainder  till  Ah  death.  So,  if  A.  be  Co.Litt. 
*'  tenant  for  life,  remainder  to  his  firft  and  other  fons  in  tail,  J^^^^- 
«  and  before  the  birth  of  any  fon  A.  be  diffeifed,  and  then  after  ,  rou.  A^i 
«*  a  fon  be  born,  and  A.  feleafe  to  th?  diffeifor,  he,  by  this,  fhall  855. 

"  have 


858  iRemainticr  anD  JKcticcfton* 

*  have  a  fee  till  u^.'s  death,  and  then  the  fon  may  defeat  it  hj 
"  entry ;  becaufe  the  right  of  ^4,  fupported  it  till  it  came  /«  ejp, 
•*  and  then  hisreleafe  after  cannot  deflroy  it.  So  here,  the  ellatc 
"  for  life  of  B.  is  virtually  in  e[fe^  though  being  conjoined  with 
**  the  remainder  in  fee  in  the  conufee  it  fiiould  not  furvive.  But 
•*  hi  this  cafe  the  remainder  in  fee  being  in  the  wife,  fhe  has  no 
•*  eftate  for  life  to  forfeit  or  furrender,  but  has  the  whole  fee  in 
**  her,  fubjedl  to  divide  and  let  in  the  contingent  remainders 
*'  when  they  happen,  and  fhe  has  then  no  new  eftate  but  the 
•*  fame  (he  had  before,  then  joined,  now  divided,  and  therefore 
•'  the  conufee  fhall  hold  during  her  life.  On  the  other  fide  it 
«*  was  argued  for  the  defendant,  that,  till  the  contingent  remain- 
**  ders  came  in  ejfe,  the  wife  had  the  whole  fee  executed  in  her, 
**  and  no  eftate  for  life  ;  for  that  was  not  to  arife  till  the  birth  of 
**  the  fons:  and  therefore,  by  her  joining  in  the  fine,  could  not 
"  be  granted  or  transferred  over  as  any  certain  or  fixed  intereft, 
**  but^  being  in  contingency,  was  extinguifhed  and  deftroyed  by 
•*  the  fine  before  it  took  effe^l ;  and  therefore  the  eftate  of  the 
**  fon  (hall  be  now  in  pofieffion  difcharged  of  it.  And  a  cafe  was 
**  cited  to  be  refolved  in  Chancery  by  the  Charicellour,  Hales 
**  Ch.  J.  IVyld,  Ellis  and  Wyndham^  February  1672,  where  A.  con- 
"  veyed  lands  to  the  ufe  of  himfelf  for  life,  and  after  his  death 
*'  and  the  death  of  B.^  then  to  the  ufe  of  C,  this  limitation  to 
**  the  ufe  of  C.  was  refolved  to  be  contingent,  by  reafon  that  B. 
*'  had  no  eftate,  and  he  might  furvive.  And  there  it  was  agreed, 
*'  that  if  C.  had  levied  a  fine  or  made  a  feoffment,  the  eftate  to 
*'  C.  could  never  veft.  But  this  cafe  differs  from  Bredon  and 
*'  'Treport's  cafes ;  for  in  thofe  cafes  chere  was  an  eftate  for  life 
•'  in  ejp ;  but  here  there  was  none,  but  in  contingency.  But  the 
*'  principal  cafe  was  adjourned,  and  no  judgment  appears  to  be 
*'  given. 
Smith  ex  In  the  cafe  of  Smith,  on  the  demife  of  Dormer  v.  PackhurJ}  ^ 

^fw.  Djrmer  ^^^  (commonly  called  by  the  name  of  Dormer  and  Fortefcue)  there 
hiirft  -Atk.  was  a  limitation  in  remainder  (after  feveral  preceding  eftates  for 
135.  life  and  in  tail)  to  the  ufe  oiA.for  ninety-nine  years,  if  he  fjoitld  fa 

4  Br.  P.  C.  y^^j^  ii^g^  2nd  from  and  after  the  death  of  A.,  or  other  fooner  deter- 
^Q'\  mination  of  the  eflate  limited  to  him  for  ninety -niiie  years  ^  to  the  ufe  of 

iSVin.Abr.  truftees  and  their  heirs,  during  the  life  of  the  faid  A..^  upon  truft 
^^3-   ,         to  preferve  contingent  eftates,  ^c.  and  for  that  purpofe  to  make 
c.R.  '■.-.-.    entries  and  bring  a£lions,  Isfc.  but  to  permit  the  faid  A.  to  receive 
4th  edit.       the  rcuts  and  profits,  ^c.   during  the  term  of  his  life  ;  and  after 
^^d"^  "°/    the  end  or  other  fooner  determination  of  the  faid  term,  to  the  ufe 
S.  C.'     "''    of  the  firft  and  other  fons  of  A.  fuccefhvely  in  tail-male,  with  di- 
vers remainders  over.     By  the  expiration  of  all    the   preceding 
eftates,  A.  came  into  poffeflion  of  the  eftate  limited  to  him  for 
ninety-nine  years  •,  and  having  a  fon,  he,  together  with  that  fon, 
when  he  came  of  age,  levied  a  fine  of  the  lands  to  make  a  tenant 
to  the  pr(zcipe^  and  fuffered  a  recovery  of  the  fame,  in  which  the 
fon  was  vouched.     The  fon  died  without  iflue,  and  afterwards  A. 
died  without  leaving  any  other  fon  \  the  next  furviving  remainder- 
in  »ii 
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man  made  liIs  a£lual  entry  within  five  years,  and  the  queftlon  was. 
Whether  the  recovery  had  barred  his  remainder  ?  This  point  de- 
pended entirely  on  another  queftion,  Whether  the  freehold  was  in 
the  truftees  during  the  life  of  A.  or  not  ?  For  if  it  was,  the  recovery 
was  not  well  fufFered  for  want  of  a  good  tenant  to  thcr  pracipey  and 
confequently  did  not  bar  the  remainder;  but  if  the  truftees  liad 
not  the  freehold,  then  it  was  in  the  fon,  and  of  courfe  he  was  capa- 
ble of  making  a  good  tenant  to  the  pntripe^  and  the  recovery  in  that 
cafe  was  well  fufFered  ;  for  the  court  held  that  the  fine  by  kflle  for 
years,  (A.)  or  the  reverfioner,  (the  fon)  could  only  operate  by  way 
of  efto^pel,  to  bar  the  parties  claiming  under  fuch  leflee  or  rever- 
fioner ;  but  did  not  acquire  the  freehold,  as  a  feoffment  would  have 
done. — To  prove  that  the  freehold  was  not  in  the  truftees,  it  was 
infilled,  ^rjly  That  the  remainder  to  the  truftees  was  void  in  its 
creation,  becaufe  to  commence  after  A.'s  death,  and  then  hold 
during  his  life,  which  was  repugnant,  and  could  never  take  efie£l 
at  all.  Secondly^  If  not  void  in  its  creation,  it  was  a  contingent 
remainder,  becaufe  it  was  uncertain  whether  it  ever* would  take 
effefl,  as  the  term  of  ninety-nine  years  might  not  determine  iu 
^.'s  lifetime.  Thirdly^  That  if  it  was  neither  void  nor  contingent, 
yet  it  did  not  amount  to  a  legal  eftate,  but  was  only  a  right  of 
entry. — But  the  court  refolved,  that  the  remainder  was  not  void 
in  its  creation,  its  commencement  not  being  reflrained  to  the  death 
of  A.f  but  limited  from  the  death  of  A.^  or  other  foofier  determine 
at'ion  of  the  ejlate  for  ninety-nine  years^  and  therefore  might  take 
effect  by  furrender,  forfeiture,  or  efiluxion  of  time,  in  A.'s  life- 
time. Secondly y  That  it  was  not  a  contingent  remainder,  being 
limited  to  perfons  in  ejje^  without  any  condition  precedent  to  be 
performed  j  it  did  not  depend  on  the  death  of  A.,  but  on  fuch 
other  events,  {yiz.  forfeiture,  furrender,  ts'c.)  as  might  determine 
the  particular  eflate  from  the  nature  of  the  eftate  itfelf.  Thirdly^ 
That  it  was  not  a  mere  right  of  entry,  but  a  legal  eftate  j  for  a 
grantor  cannot  referve  a  right  of  entry  to  a  ftranger,  nor  can  a 
right  of  entry  fubfift  without  an  eftate.  Therefore  the  truftees 
had  the  freehold  for  the  life  of  A.  And,  upon  the  whole,  the 
court  held,  that  the  fine  and  recovery  did  not  bar  the  remainder. 

"  A.  tenant  for  life  of  certain  lands,  remainder  to  his  fon  B.  in  Cro.  Eilr. 
*'  tail.     A.  and  B.  join  in  a  leafe  by  indenture  to  C.  for  life,  re-  *53- 
*'  mainder   to   D.  for  life,  rendering   lo/.  per  annum  rent.     A.  jeffj'ry  ¥.*■*' 
*'  dies ;  B.  accepts  the  rent  from  C,  and  dies,  having  ifTue,  who  Coice. 
**  alfo  accepts  the  rent  from  C,  and  then   enters,   and  makes   a 
*'  feoffment,  and  levies  a  fine  to  J.  S.;  then  C.  re-enters,  and  dies, 
**  and  D.  enters  as  in  his  remainder.     And  the  quei-lion  v/as,  If 
*'  y,  S.   the  purchafer  of  the  remainder  might  avoid  this  leafe  in 
"  remainder  to  Z).,  or  if  the  acceptance  of  the  rent  from  C,  the 
*'  firft  tenant  for  life,  had  made  good  the  remainder  to  />.,  fo 
*'  that  he  coming  in  under  the  ifTue  of  B.,  who  fo  accepted  the  re- 
*'  mainder,  (hould  be  bound  by  it  ?    And  it  was  adjudged,  that  the 
*•  leafe  in  remainder  to  D.  was  good,  and  not  avoidable  by  J.  S. 
*'  the  purchafer  ;  for  the  power  to  avoid  this  leafe  was  only  given 
**  to  the  iflue  in  tail  iii  refpei^  of  lus  eftate-tail,  and  when  that  by 
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"  the  fine  is  bound  and  gone,  the  purchafer,  who  is  a  ftrangcr  to  the 
**  eftate-tail,and  not  in  in  privity  thereof,  cannot  have  the  privileges 
**  annexed  thereto,  nor,  by  confequence,  can  avoid  the  leafe,  which 
**  the  iflue  in  tail,  as  fuch,  only  had  a  power  to  do. 
(Cro.  Elii.  "  Copyhold  was  granted  to  one  for  life,  remainder  to  an  infant 

90.  Knight  <c  -jjj  fgg  ,   jj^gy  j^Q(.]^  jqJj-j  Jji  ^  furrender  to  one  who  was  admitted 

'^  ^  '  "  tenant  for  life,  and  after  the  infant  dies,  and  his  heir  enters. 
**  It  was  adjudged,  that  he  might  well  enter  without  being  put 
*'  to  his  writ  of  duinf nit,  infra  <xtatem ;  for  fuch  furrender  was  but 
**  a  conveyance  by  matter  //;  pais^  which  cannot  bind  an  infant, 
**  but  that  he  or  his  heirs  may  enter,  or  bring  trefpafs  befbrc 
*'  admittance. 
Cro.  Car.  "  A.  tenant  for  life  of  certain  lands,  remainder  to  B.  in  tail  male, 

103.  Holt  «  remainder  to  A.  in  tail,  remainder  to  B.  in  tail  general,  remainder 
y.  am  ac  .  ^^  ^^  ^^  j^^  £^^^  ^^  ^^^  ^.  join  in  a  deed,  whereby  A  grants,  and  B. 
**  confirms  to  C.  and  his  heirs  a  rent-charge  of  i  o/.  per  annum  out 
"  of  the  faid  lands,  B.  being  then  within  age  ■,  then  A.  and  B.  levy 
*«  a  fine  of  the  fame  lands  to  the  ufe  of  A,  and  his  heirs,  who  en- 
^*  feoffs  the  plaintiff,  and  dies,  and  B.  hath  ilTue  yet  living.  And  if 
**  the  plaintiff  was  chargeable  with  this  rent,  was  the  queilion.  It 
**  was  argued,  that  if  a  rent  be  granted  by  tenant  for  life,  and  con- 
**  firmed  by  him  in  the  remainder  in  fee,  being  within  age,  that 
**  this  iffues  out  of  the  edate  for  life  only,  and  is  merely  a  void 
*'  grant  as  to  the  remainder ;  fo  that  if  the  tenant  for  life  pur- 
**  chafes  the  reverfion  or  remainder,  and  dies,  this  (hall  not  bind 
•*  the  inheritance.  And  though  he  had  made  a  feoffment  over, 
**  yet  a  feoffee  after  his  death  fiiould  avoid  it.  But  here,  becaufe 
^*  A.  was  not  only  tenant  for  life,  but  had  alfo  a  remainder  in  tail, 
**  and  after  that  a  remainder  in  fee,  the  rent  is  ifluing  out  of  all 
**  hiseftates;  and  though  it  were  void  as  againll  B.^  who  was 
**  the  next  in  remainder  in  tail,  and  confirmed  it,  by  reafon  of  his 
**  infancy,  yet  now  that  eflate-tail  of  B.  being  bound  by  the  fine, 
*'  and  the  whole  eftate  limited  to  the  ufe  of  A.  and  his  heirs,  the 
**  court  inclined  that  the  rent  had  ftill  a  continuance,  and  fhould 
*•  bind  the  plaintiff;  for  the  privilege  which  the  tenant  in  tail 
*'  could  have  had  of  avoiding  the  rent  by  reafon  of  liis  infancy 
**  {hall  not  help  the  plaintiff,  who  comes  in  under  all  the  eflates  of 
**  A.,  which  of  thcmfelves  would  have  been  fufficient  to  go 
**  through  the  whole  grant  of  the  remainder,  were  it  not  fo^" 
**  the  remainder  in  tail  to  B.^  and  that  remainder  is  now  by  the 
**  fine  barred  and  gone. 
Mo.  pi.  274.  **  A  cafe  in  effect  was  this  :  A,  tenant  for  life,  remainder  to  B.  in 
**  tail,  reverfion  to  A,  in  fee.  A.  grants  a  rent  out  of  the  lands, 
<*  to  begin  after  his  death ;  then  he  and  B.  join  in  a  fine  to  the 
«'  ufe  of  A.  for  life,  remainder  to  B.  in  tail,  or  in  fee ;  then  A. 
**  dies;  yet  the  rent  fhall  not  charge  the  remainder  of  J5.,  for  each 
*'  paffed  their  feveral  eflates  only,  -y/s:.  A.  his  eflate  for  life,  and 
<*  reverfion  in  fee,  and  B.  his  remainder  in  tail;  and  there  was 
«*  no  elloppel,  becaufe  a  feveral  interefl  paffed  from  each  of  them; 
**  and  then  the  remainder  of  B.  is  no  more  chargeable  with  thiij 
"  reat  after  the  fine  than  it  was  before,  he  granting  only  his  own 

*•  remainder 


*'  remainder  di(lin£l  from  what  A.  granted  j  and  by  confequence, 
"  none  of  the  charges  of  A.  can  affect  fuch  remainder  after  the 
"  fine  any  more  than  they  would  have  done  before.  But  quarey 
"  upon  B.'s  death  without  iiTue,  if  the  rent  (hall  not  then  take 
"  effect,  being  well  chargeable  at  firft  upon  the  reverfion 
«'  of  A.r 

(H)  Iq  what  Cafes  a  Remainder  or  Reverfion  fhall 
be  fubjedt  to  the  Ads  or  Charges  of  the  particular 
Tenant. 


I 


Am  now  to  confider  in  what  cafes  the  remainder  or  reverfion 
{hall  be  fubject  to  the  acts  or  charges  of  the  particular 
*'  tenant,  and  in  what  not,  (which  has  been  partly  treated  of  be- 
*'  fore,)  and  when,  and  how,  the  charges  of  him  in  the  remain- 
*'  der  or  reverfion  (hall  take  place." 

*  A.  tenant  in  tail,  remainder  to  B.  in  tail;  B.  grants  a  rent-  Co.  6t. 

*  charge,  A.  fuffers  a  common  recovery,  and  dies  without  iffue ;  Poph.  6. 

*  the  grantee  of  the  rent-charge  diltrains  the  alienee  of  A-..,  and  the  ^q^'  '^*' 

*  diftrefs  was  held  unlawful ;  Jit'jK  Becaufe  the  alienee  comes  in  6  Co.  4a.' 

*  under  the  tenant  in  tail  in  poffcflion,  whofe  eftate  was  not  fub-  ^^o**  35* 

*  je£l  to  the  charges  of  him  in  the  remainder ;  for,  if  the  tenant  in 

*  tail  in  poffeffion  had  made  only  a  feoffment   in  fee,  or  a  leafe 

*  for  years  firft,  and  then  after  a  feoffment  in  fee,  and  died  w^ith- 

*  out  iffue ;  yet,  till  the  feoffment  avoided,   the  leafes  or  charges 
^  of  him  in  the  remainder  fhould  not  take  place  either  againft  the 

*  leffee  or  feoffee  of  the  tenant  in  tail.     5«tc«J/j,  The  reafon  that 

*  thefe  leafes  or  charges  out  of  fuch  remainder  are  good,  is  for 

*  the  pofiibility   of  the  remainder  coming  into  poffeffion  ;  for  of 

*  itfelf  it  is  a  thing  not  manurable  or  vifible,   and,   confequently, 

*  not  liable  to  any  diftrels ;  and  therefore,  if  it  be  deftroyed  be- 

*  fore  it  comes  into  poffeffion,  the  charges  granted  thereout  muft 
'  fall  too,  as  the  {hadow  fails  with  the   fubftance.     Thirdly,  An- 

*  other  reafon  is,  that  he  who  claims  only  out  of  fuch  remainder 

*  after  an  eftate-tail,  cannot  falfify   the  recovery  had  againft  the 

*  tenant  in  tail,  for  the  recovery  bars  the  remainder  irfelf ;  fo  that 

*  he  cannot  falfify  or  any  way  plead  to  defend  his  remainder,  un- 

*  lefs  he  were  vouched,  nor,  by  confequence,  canthofe  who  derive 

*  their  intei-eft  under  him. 

*  But,  where  A.  was  tenant  for  life,  remainder  to  B.  in  tail,  Cro.  El'»^ 

<  and  B.  granted  a  rent-charge,  or  made  a  leafe  for  years,  to  be-  ^^^• 

*  gin  after  the  death  of  the  tenant  for  life  ;  and  A.  the  tenant  for  v. like. 

*  life,  after  fuffered  a  common  recovery,  though  with  voucher  of 

*  B.  in  the  remainder  in  tail;  yet  the  leafe  or  rent  fhall  take  iCo.6i,- 

*  place  accordhig  as  they  were  made  or  granted  ;  for  there,  fuch  a  PopJ**  ^» 

*  leffee  or  grantee  may  falfify  the  recovery  either  by  the  common 

*  law  or  ftatutes  -,  for  the  tenant  for  life  hath  no  power  to  bar  the 

*  remainder,  without  the  affent  or  concurrence  of  him  in  the  re- 

<  maicder,  as  the  tenant  in  tail  in  poffeffion  hath  ;  and  his  affent 

«    Of 
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or  concurrence  cannot  operate  to  defeat  his  own  aQs,  any  more 
than  a  recovery  againfl  tenant  in  tail  in  poiTeflion  can  defeat  his 
own  leafes  or  grant?  j  becaufe  in  both  cafes  the  recoveror  comes 
in  by  the  tenant  in  tail,  whether  in  pofleflTion  or  remainder,  who 
alone  has  power  over  the  eftate,  and  (hall  be  bound  by  his  own 
a£ls. 

*  If  A.  be  tenant  for  life,  remainder  to  his  firft  and  other  fons 
in  tail-male,  remainder  to  B.  in  fee ;  and  A.  before  the  birth  of 
any  fon  make  a  leafe  for  years,  grant  a  rent -charge,  acknowledge 
a  flatxite,  ^c.  and  afterwards  furrender  to  him  in  the  remain- 
der, or  make  a  feoffment,  or  commit  other  forfeiture,  for 
which  he  in  the  remainder  enters;  yet  he  fhall  hold  the  eftate 
fubjecl  to  the  charges  of  the  tenant  for  life  ;  for  thefe  being  his 
own  a£ls  to  determine  his  eftate,  (hall  not  turn  to  the  prejudice 
of  the  leflee  or  grantee,  who  is  a  ftranger ;  but  his  eftate  for 
life  fhall  to  this  purpofe  be  dill  faid  to  have  continuance,  though 
as  to  all  other  purpofes  it  is  determined  j  and  therefore  the 
contingent  remainders  not  being  to  arife  out  of  the  eftate  for 
life,  but  depending  thereon  till  they  come  in  ejfe,  are,  by 
the  determination  thereof  before  they  come  in  eJfe,  deftroyed 
and  gone. 

*  So,  where  lefiee  for  years  of  an  advowfon  granted  the  next 
avoidance,  and  after  furrendered  the  term  to  the  leffor,  yet  this 
fhall  not  defeat  the  grantee  of  the  next  avoidance  ;  becaufe  the 
furrender  was  his  own  acl,  before  which  there  was  a  good  grant, 
and  that  (hall  bind  him  in  the  remainder,  who  to  this  purpofe 
comes  in  under  the  eftate  of  the  grantor. 

<  So,  where  two  joint-tenants  for  life  were,  and  judgment  in 
debt  was  given  againft  one  of  them,  and  then  he  releafed  to  the 
other  joint-tenant,  who  died,  and  he  in  the  reyerfion  entered ; 
yet  it  was  adjudged,  that  he  fhould  hold  a  moiety  fubje£i  to  the 
judgment,  during  the  life  of  the  joiut-tenant  who  releafed  •,  for, 
as  to  this  purpofe,  the  eftate  for  life  in  a  moiety  hath  ftill  con- 
tinuance, though  to  all  other  purpofes  the  leftbr  was  in  of  his 
ancient  reverfion  for  the  whole,  and  the  joint-tenant,  to  whom 
the  releafe  was  made,  WSs  in  by  the  firft  lefibr,  and  not  by  him 
who  made  the  releafe. 

*  One  feifed  of  lands  In  fee  grants  thereout  a  rent-charge  to 
A.  for  life,  and  after  makes  a  leafe  to  A.  for  500  years  of  the 
fame  lands  ;  then  A.  fuirenders  his  leafe  to  the  leffor,  who 
accepts  it  j  and  after  A,  diftrains,  and  avows  for  the  rent.  It 
was  held  that  he  might ;  becaufe  by  the  leafe  for  years  the  rent 
was  only  fufpended,  and  now,  by  the  furrender  of  that  leafe  tlie 
fufpenfion  is  taken  off,  and,  by  confequence,  the  rent  revived ; 
as,  if  the  leafe  for  years  had  been  made  upon  condition  only,  by 
breach  of  the  condition,  the  leafe  being  determined,  the  rent 
would  revive ;  though  as  to  any  ftranger,  who  might  have  pre- 
judice by  fuch  furrender,  the  leafe  for  years  (hall  ftill  be  faid 
to  have  continuance. 


<  Tenant 
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*  Tenant  for  life  of  a  copyhold,  remainder  in  fee  ;  he  In  re-  Cro.  Eliz. 
malnder  makes  a  leafe  by  parol  (which,  as  it  feems,  muft  be  "^°-  ,  ^^"^ 
warranted  by  cuftom);  then  the  tenant  for  life,   and  he  in  the  ^^/j^'co 
remainder,  join  in  a  furrender  to  the  ufe  of  him  in  the  remain-  Lict.  338.  * 
der  in  fee,  and  the  queftion  was,  If  this  was  a  good  leafe,  and  ^™-  ^*'^* 
fliould  take  effeft  in  the  life  of  the  tenant  for  life  ?   And  it  was  ^'^^' 
held,  that  it  fhould  ;   for  it  was  a  good  leafe  againfi;  him  in  the 
remainder  ;  and  by  the  furrender  of  the  tenant  for  life,  to  the 

ufe  of  him  in  the  remainder,  his  eflate  k  rn.-rged  in  the  fee,  and 
cannot  hinder  the  leafe  from  taking  effect,  more  than  if  he  were 
dead  ;  and  the  whole  being  in  his  hands  can  have  no  privilege 
fevered  from  the  inheritance  ;  as  if  he  in  the  remainder  grant  a 
rent-charge,  and  after  the  tenant  for  life  furrender,  the  rent  fhall 
begin  prefently. 

*  So,  where  one  made  a  leafe  for  years,  and  after  granted  the  Plow.  19S. 
reverfion  to  another  for  years,  to  begin  after  the  end  or  expira-  w^otfley'« 
tion  of  the  firft  term  ;  and  then,  during  the  continuance  of  the 

firft  term,  made  a  leafe  for  life  to  the  firft  leflee  ;  whereupon  the 
grantee  for  years  of  the  reverfion  brought  an  ejectment ;  it  was 
held  maintainable,  becaufe  the  firft  leafe  for  years  being,  by  the 
taking  fuch  leafe  for  life,  furrendered  and  gone,  by  the  a£t  and 
concurrence  of  the  leflee  and  leflbr,  his  grant  of  the  reverfion 
comes  next  to  take  place. 

*  If  a  woman  inheritrix  takes  hufband,  and  they  have  ifiue  a  Litt.  fe£t. 
fon,  and  the  hufband  dies,  and  fhe  takes  a  fecond  hufband  who  ^36-    Co. 
lets  the  lands  to  one  for  life,  and  then  the  tenant  for  life  fur-     '^^'  ^^ 
renders  his  eftate  to  the  fecond  hufband  ;  the  fon  may  enter 

upon  the  fecond  hufband  during  the  life  of  the  tenant  for  life; 
becaufe  as  to  the  fon  the  eftate  for  life  is  drowned,  and,  by  con- 
fequence,  the  inheritance,  which  the  hufband  gained  wrongfully 
by  making  fuch  leafe,  is  now  by  the  furrender  thereof  vanifhed 
and  gone  ;  and  then  the  rightful  inheritance  falls  upon  the  fon, 
and  he  may  enter  as  if  no  fuch  leafe  had  been  made,  that  which 
hindered  his  entry  being  taken  out  of  the  way.  But,  if  a  rever- 
fion be  granted  with  warranty,  and  the  tenant  for  life  furrender 
his  eftate  for  life  to  the  grantee,  yet  fhall  not  the  grantee  h;ive 
execution  in  value  upon  the  warranty  againft  the  grantor,  during 
the  life  of  the  tenant  for  life.  So,  if  the  tenant  for  life  fur- 
render to  him  in  the  remainder,  or  reverfion,  within  age,  yet  he 
fliall  not  have  his  age,  becaufe  in  thefe  cafes  fuch  furreiiders 
would  work  a  prejudice  to  a  third  perfon,  which  the  law  will 
not  allow  •,  though  when  it  is  for  the  benefit  of  a  third  perfon, 

'  he  fhall  take  advantage  thereof,  "  as  by  the  cafes  before  men- 

'  tioned  appears." 
yf.  feiicd  of  lands  in  fee  makes  a  feoffment  to  the  ufe  of  him-  Mod.  108, 

felf  and  the  heirs  male  of  his  body  ;  remainder  in  tail  to  feveral  SirT.Rajrm. 

others,  remainder  to  his  own  right  heirs;  provifs,  that  if  there  ^Lev.  28. 

ftiall  be  a  failure  of  iffue  male  of  his  body,  and  that  B    be  dead,  5  Keb.  274. 

and  C.  be  married,  or  of  the  age  of  twenty-one  years,  then  fhe  ^"^.^f^"^^'" 

fhall  have  200/.  per  antt.  for  ten  years  ;  then  ji.  dies,  leavnig  D.  Hudfon, 

his  fon,  who  makes  a  leafe  for  one  thoufand  vears,  then  levies  a  s.c. 

fine 
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fine  and  fufFers  a  recovery,  and  afterwards  dies  without  Iflue  male  j 
and  the  contingencies  all  happened  •,  and  the  queftions  were, 
j/?r/?.  If  this  rent  was  barred  by  the  recovery  ?  fecond/y,  If  the  leaffi 
for  one  thoufand  years  was  chargeable  with  it  ?  And  it  was  ad^ 
Judged  per  tot.  cur.  that  this  recovery  that  barred  all  the  remain- 
ders did  alfo  bar  this  retity  which  was  to  arife  out  ai  them  ;  foi* 
though  it  were  to  arife  precedent  to  the  remainders^  yet  it  wai 
fubfequent  to  the  eftate-tail  of  him  who  fuffered  the  recovery  J 
imd  therefore  being  chargeable  upon  and  to  arife  only  out  of  thefe 
remainders,  and  they  being  barred  by  the  recovery,  fo  was  this  rent 
alfo,  which  was  to  arife  thereout ;  and  foV  the  very  fame  reafonii 
■which  are  given  in  Cnpel/'s  cafe,  which  it  was  faid  was  the  fame 
cafe  v/ith  this*  Secondly,  it  was  adjudged  that  this  rent  could  not  be 
chargeable  upon  the  leafe  for  one  thoufand  years  ;  becaufe  that  wai 
derived  out  of  the  eftate-tail,  which  was  precedent  to  and  para- 
mount the  commencement  of  the  rent ;  and  the  lefiee  was  in  after 
the  remainders  barred  by  the  recovery,  in  continuance  of  the  firft 
eftate-tail  •■,  which  leafe  being  before  the  recovery,  the  recoveror 
took  the  eftate  fubje£l;  thereto.  And  they  agreed,  that  if  a  gift  in 
tail  be  made,  rendering  rent,  or  upon  condition  of  re-entry,  that 
no  recovery  by  the  tenant  in  tail  will  bar  the  rent  or  the  condition, 
they  being  coeval  with  the  very  eftate-tail  itfelf ;  and  therefore 
the  recoveror,  who  comes  in,  in  continuance  of  the  eftate-taiP^ 
takes  it  fubject  to  fuch  rent  or  condition  ;  and  yet,  in  this  cafe  of 
the  rent,  the  reverfion  is  barred,  though  the  rent  continues  as  a 
rent-fervice  diftrainable  for  at  common  law ;  but  the  condition 
they  fay  muft  be  a  condition  annexed  to  the  rent,  and  not  a  colla- 
teral condition  ;  for  that  will  be  barred  with  the  reverfion  by  a 
common  recovery- 
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{ I  )  To  what  Purpofes  the  Remainder  is  accounted 
but  as  one  with  the  particular  Eftate,  and  where 
they  are  regarded  as  feveral  Eftates. 
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F  one  make  a  leafe  to  A.  for  life,  remainder  to  B.  for  life,  In 
tail,  or  in  fee,  and  ji.  die  ;  the  law  adjudges  the  freehold  in 
B.  prefcntly,  and  he  is  tenant  to  every  precipe  till  he  difclaims  of 
difagrees  to  it ;  for  both  the  particular  eftate  and  remainder 
make  but  one  degree,  and  a  writ  of  entry  fur  dijfeijtn  may  be 
brought  againft  him  in  remainder  after  the  particular  eftate 
ended,  as  well  as  it  might  againft  the  particular  tenant  himfelf ; 
and  if  there  be  tenant  for  life,  remainder  over  of  a  feignory, 
and  the  tertenant  alien  in  mortmain,  they  both  fhall  have  bilt 
one  year  and  a  day  for  entry;  and  if  termor  or  guardian  let  for 
life,  the  remainder  over,  and  he  in  the  reverfion  agree,  he  is  a 
difleifor  as  well  as  the  tenant  for  life. 

*  If  a  difleifor  make  a  leafe  for  life,  remainder  over  in  fee,  arttd 
the  difl^eifee  releafe  to  the  tenant  for  life,  this  fliall  enure  to  hin> 
in  the  remainder,  becaufe  by  the  releafe  all  his  right  is  gone ; 
but  a  confirmation  only  of  the  eftate  for  life  ihall  not  enure  to' 
I  *  Uisw 
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him  in  the  remainder,  becaufe  nothing  is  confirmed  but  the 
eftate  for  life,  and  then  the  remainder  lies  open  without  any 
fanftion  given  to  it.  But  in  the  other  cafe,  by  the  releafe  of 
the  difleifee  to  the  tenant  for  life,  all  liIs  right  is  gone,  and  the 
tenant  for  life  doing  wrong  only  during  his  own  eftate,  the 
releafe  can  extend  only  to  cure  that  wrong,  and  therefore  for 
the  refidue  muft  fall  into  the  remainder.  '  So  it  is,  if  feoffee 
upon  condition  make  a  leafe  for  life,  remainder  in  fee,  and  the 
feoffor  releafe  the  condition  to  the  lelfee  for  life,  this  fhall  enure 
alfo  to  him  in  remainder,  becaufe  the  condition  went  to  the 
whole  eftate,  and  therefore,  being  difcharged,  muft  exonerate 
the  whole  eftate,  whereof  he  in  the  remainder  has  part. 

*  If  the  diffeifee  confirm  the  eftate  of  him  in  the  remainder,  Lite.  feSt. 
without  any  confirmation  made  to  the  tenant  for  life,  yet  the  5^^- 
difleifee  cannot  enter  upon  the  tenant  for  life,  becaufe  the  re- 
mainder  is  depending  thereon  j  and   if  he  fliouK'   defeat   the 

eftate  for  life,  he  muft  alfo  defeat  the  remainder  which  he  has 
confirmed ;  but  this  he  cannot  do,  therefore  neither  can  he  de- 
feat the  eftate  for  life. 

*  So,  if  a  difTeifor  make  a  leafc  for  life,  faving  the  reverfion  to  Co.  Litt,   ' 
himfelf,  and  the  diffeifee  confirm  the  reverfion  of  the  difTeifor  ^9^' 
only,  yet  he  cannot  enter  upon  the  tenant  for  life,  becaufe  then 

he  muft  draw  out  and  defeat  the  reverfion  likewife,  which 
againft  his  own  confirmation  he  cannot  do  (and  yet  fuch  reverfion 
is  not  depending  upon  the  eftate  for  life,  as  the  remainder  is, 
but  is  paramount  to  it);  for,  if  a  difTeifor  make  a  Icafe  for  life, 
and  after  levy  a  fine  with  proclamations,  and  five  years  pafs,  fo 
that  the  diffeifee  is  barred  for  the  reverfion,  he  fhall  not  enter 
upon  the  lefTee  for  life. 

*  If  a  reverfion  or  feignory  be  granted  to  one  for  life,  remain-  Co.Lltt.. 
der  to  another  in  fee,  attornment  to  the  tenant  for  life  is  good  3'o. 

to  him  in  the  remainder  likewife,  becaufe  both  make  but  one 
eftate  and  degree ;  and  for  this  reafon  it  is,  that  if  no  attorn- 
ment be  to  the  tenant  for  life,  but  after  his  death  attornment  is 
made  to  him  in  the  remainder,  this  is  void,  becaufe  both  making 
but  one  eftate,  if  the  firft  be  not  completed,  the  other  cannot 
take  effeft. 

*  Admittance  of  the  tenant  for  life  of  copyhold  lands  is  alfo  a  Cro.  Ei»2. 

good  admittance  of  him  in  the  remainder  to  all  purpofes,  except  5°4-  662. 

the  lord's  fines,  if  there  be  a  cuftom  for  two  feveral  fines;  and  pi.4/g.65g, 

though  the  firft  tenant  were  only  for  years,  yet  admittance  of  Roll.  Abr. 

him  is  fuch  an  admittance  of  him  in  the  remainder  likewife,  as  5^5- 

(hall  make  -^  ^ojfejfw  fratris  of  the  remainder,  and  carry  it  to  the  cro.jac.si. 

fifter  of  the  whole  blood.  ^^od.  10a. 

120. 

I  Vent.  a6o.     2  Lev.  107.     [3  Keb.  263.  329.     Gilb.  Ten.  194.     Watkins's  edit.] 

*  Cuftom  of  a  manor  was,   that  upon  furrender  of  copyhold  Cro.  Eli*, 
land  made  to  one  and  his  heirs,  if  three  proclamations  pafTed,  ^^9-  ^^ 
and  he  did  not  come  in  to  be  admitted,  the  lord  fhould  have  it  as  BafpooiV, 
forfeited;  and  there  a  furrender  was  made  to  the  ufe  of  A.  for  Long. 
Vot.V.  2K;  'life, 
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life,  remainder  to  B.  in  fee  ;  ^.  fufFers  three  proclamations  t9 
pafs  without  coming  in  to  be  admitted;  yet  it  was  held,  that 
this  fliould  not  forfeit  the  eftate  of  B.  in  remainder,  for  they 
are  divided  eflates;  and  the  cuftom  being  to  forfeit  one  eftate 
only,  (hall  be  taken  ftridtly,  and  intended  of  an  entire  fee-fim- 
ple  in  pofleflion. 

'  And  yet  where  copyholds  were  devlfable  for  three  lives  fuc- 
cejjive^  whereof  each  to  take  in  order  as  they  were  named  ;  and 
the  cuftom  was,  that  they  could  not  cut  timber ;  the  firft  tenant 
for  life  cuts  timber;  this  was  held  a  forfeiture  of  all  their 
eftates ;  the  reafon  whereof  may  be,  that  this  was  but  one  en- 
tire eftate  in  pofleflTion  at  firft,  though  the  cuftom  after  fharej 
and  divides  it  to  go  in  fucceffion ;  for  it  is  held,  that  if  a  copy- 
holder for  life  commit  wafte,  this  ftiall  be  no  forfeiture  of  the 
eftate  of  him  in  remainder.  Wherein  this  diverfity  appears, 
that  for  the  benefit  of  him  in  the  remainder  his  eftate  is  ac- 
counted as  one  with  the  particular  eftate,  and  therefore  one  ad- 
mittance goes  to  both ;  but  as  to  any  prejudice  which  he  may 
receive  by  the  a£l  of  the  particular  tenant,  his  remainder  is  ac- 
counted as  a  feveral  and  divided  eftate,  and  fhall  not  (hare  in  it.* 
And  fo  in  feveral  of  the  other  cafes  before  mentioned." 


sO  AS  the  rule  in  Shelley'^  cafe  is  intimately  conneBed 
with  the  doolrine  in  the  p-e ceding  T^reatije,  and  as  a  con- 
troverjy  reffe5ling  the  extent  of  the  application  of  that  rule 
has  unhappily  long  divided  the  opinions  of  fome  of  the 
greatefl  Lawyers  of  Weftminfter-hall  j  the  Editor  feels  it 
a  duty  he  owes  to  the  Puhlick  to  dire5l  the  attention  of 
the  reader  to  a  tra5l  lately  puhlifjed  by  Mr.  Hargrave 
in  the  firft  Volume  of  his  Colledion  of  Law  Trads,  in- 
titled,  "  Obfervations  concerning  the  Rule  in  Shelley^  Cafe, 
"  chiefly  with  a  View  to  the  Application  of  that  Rule 
"  in  Laft  Wills."  "The  coyitroverfy  is  there  fully  fiated\ 
the  errors  of  each  of  the  contending  parties  are  pointed  out 
difiin^ly,  but  with  delicacy ;  and  the  author's  idea  of  the 
true  principle  of  the  rule,  its  fpirit  and  ufe,  is  difclofed 
with  per/picuity,  and  maintained  with  ad?mri-ble  force  and 

cogency 
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iogency  of  reajoning, — //  may  he  added,  that  this  idea  of 
the  rule  has  been  fortified  by  the  opinion  of  Lord  Thurlowc 
in  the  cafe  of  Jones  v.  Morgan  (i  Br.  Ch.  Rep.  220.), 
and  by  what  is  faid  by  Mr.  Fearne  in  the  later  editions  of 
his  profound  EJfay  on  the  learning  of  Contingent  Remainders* 
It  is  to  be  hoped  therefore,  for  the  credit  of  the  Pro- 
feffion,  and  for  the  fake  of  thofe  whofe  titles  would  become 
the  fubjeSi  of  it,  that  the  controverfy  will  henceforth  be 
tlojed. 


%*  the  long  note  upon  the  cafe  of  Sympfon  m  Southern, 
in  pages  779,  780,  781  of  this  volume,  was  communicated 
to  the  Editor  by  the  ingenious  Author  of  The  Law  of 
JDeJcentSy  and  is  extrcMed  from  a  I'reatife  on  Copyholds, 
with  the  publication  of  which  the  Profeffion  will  be  fjortly 
gratified. 
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